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MORRIS v. MAYOR, ALDERMEN AND BURGESSES OF THE 
BOROUGH OF LUTON. 


(CourT or AppEAL (Lord Greene,*M.R., MacKinnon and Tucker, L.JJ mf 
November 14, 1945.] 


D Highways—Obstruction—Air-raid shelter erected in roadway by local authority— 
Lighting—Shelter not illuminated—Corners of shelter painted with white 
paint—Cyclist injured by colliding with shelter—Duty of local authority to 
give appropriate warning of danger. : 

Negligence—Contributory negligence—Highways—Cyclist colliding with air-raid 
shelter during black-out—-Principle in Baker v. Longhurst not generally 
applicable—Special circumstances of each case proper test. 

E On Dec. 13, 1941, during the hours of black-out, the appellanv was riding- 
his bicycle when he collided with an unlighted air-raid shelter which had been 
erected, and was maintained, by the respondent corporation. As a result 
of the accident, the appellant suffered severe injuries. The shelter had 
never at any time been lighted, but in Sept., 1940, before it was completed, 
the respondents had received a circular letter from the Ministry of Home 

F Security dealing with the questions of light and containing suggestions 

: on the subject. A scheme had been worked out by the respondents’ 
engineer, but it was disapproved by the Ministry on the ground of expense. 
Up to the date of the accident, nothing further had been done. about 
lighting, but the corners of the shelter had been painted with white paint. 
The action was dismissed in, the court below, on the ground that the respon- 
dent corporation was under no duty to light the shelter. On appeal, it 

G was contended on behalf of the respondent corporation (i) that the accident 
was either due to the fact that the appellant was driving at a speed at 
which he could not pull up within the limits of his vision, or that he failed, 
to keep a proper look-out ; in either case he was guilty of negligence and 
was, therefore, not entitled to recover ; (ii) that the case was distinguish - 
able from Fisher v. Ruislip-Northwood Urban District Council and County 
Council of Middlesex (4) in that the respondent corporation had not omitted 

H. to do something which they reasonably ought to have done to make the 
shelter safe and not a source of danger to lawful users of the highway :— 

Hetp : (i) the proposition laid down in Baker v. Longhurst (H.) & Sons, 
Lid. (1) that a person driving in the dark, if unable to stop within the 
limits of his vision, was guilty of negligence, was not a general rule, to be 
observed by all users of the road, and no principle could be extracted 
from it affecting other cases where the circumstances were different. The 
proper test, now adopted by the court as guiding all future occasions, was 
that such cases had to be determined on their own particular facts. 
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(ii) on the facts here, the respondent corporation had not discharged 
the onus of proving contributory negligence on the part of the appellant. 

Baker v. Longhurst (E.) & Sons, Ltd. (1) not followed. 

Tidy v. Battman (2) applied. 

(iii) the respondent corporation were under a duty to take reasonable 
steps to prevent the shelter becoming a danger to users of the highway, 
and their failure to take any such steps made them liable to the appellant. 

Fisher v. Ruislip-Northwood Urban District Council and County Council 


of Middlesex (4) followed. 


[EDITORIAL NOTE. The proposition that a person driving in the dark must be 
able to pull up within the limits of his vision was first adumbrated by Row:art, J., 
in Page-v. Richards & Draper ( (1920), cited in 149 L.T., at p. 263). In Evans v. 
Downer & Co. ( (1933), 149 L.T., 264n) Scrutrron, L.J., referred to the principle as 
having been laid down in several unreported Court of Appeal decisions, and he based 
it upon a dictum of Lorp BRAMWELL, who said, “If you cannot see where you are 
going, you must not go.” Then in Baker v. Longhurst (1) Scrutton, L.J., laid down 
the principle in express terms as follows: ‘‘ Either [the plaintiff] was going at a pace at 
which he could not stop within the limits of his vision, or if he could stop within the 
limits of his vision, he was not looking out. In either event. he was guilty of negligence.” 
The authority of this decision was much reduced by the observations of Lorp WRIGHT 
in Tidy v. Battman (2), that no case is exactly like another and no general principle 
of this nature should be extracted from these ‘‘ limits of vision” cases, and GREENE, 
M.R., now expresses himself strongly in the case here reported, holding that no such 
general principle of law exists. 

As To LIGHTING OBSTRUCTIONS IN HiagHway, see HALSBURY, Hailsham Edn., 
Vol. 16, pp. 323, 324, para. 436; and ror Casks, see DIGEST, Vol. 26, pp. 392-394, 
Nos. 1187-1207. 

As To NEGLIGENT DrRivinGc, see HALSBURY, Hailsham Edn., Vol. 23, pp. 639, 
640, para. £99; and ror CasEs, see DIGEST, Supp., Negligence, Nos. 389a-389e.] 
Cases referred to : ) 

*(1) Baker v. Longhurst (E.) & Sons, Ltd., [1933] 2 K.B. 461; Digest Supp.; 102 
L.J.K.B. 573 ; 149 L.T. 264: 
*(2) pA Sree [1934] 1 K.B. 319; Digest Supp.; 103 L.J.K.B. 158; 150 


*(3) Fart v. Chitty (G. W.) & Co., Ltd., [1933] 2 K.B. 453; Digest Supp.; 102 
L.J.K.B. 568; 149 L.T. 261. 

*(4) Fisher v. Ruislip-Northwood Urban District Council and County Council of 
Middlesex, [1945]2 All E.R. 458 ; [1945] K.B. 584; 173 L.T. 261. 


AppEAL by the plaintiff from a decision of-CassEts, J., dated Nov. 8, 1944. 
The following facts were found by the judge: On Dec. 13, 1941, during the 
hours of black-out, the plaintiff was riding his bicycle along Talbot Road, 
Luton, when he came into collision with an unlighted air-raid shelter which 
had been erected by the defendants on the carriageway, parallel with the 
footway but wholly on the carriageway, 6ins. from the curb and extending 
upon the carriageway a distance of 7ft. 3ins., which included the 6ins. from 
the curb, and the shelter occupied that amount of the total width of the road 
which was 22ft. The plaintiff was seriously injured and has been left with a 
permanent partial disability. He was an engineer by occupation and was 
re about £7 a week. The special damage was agreed between the parties 
as : 

The defendants had erected the air-raid shelter in Se t., 1940. 
was lighted in any shape or form. The matter of lighting nie under satis 
tion by the defendants, because in the month before the shelter was completed 
the defendants had received a circular letter from the Ministry of Home Securit 
dealing with the question of lights and containing suggestions on the Abas 
The borough deputy surveyor and engineer worked out a scheme for the lightin , 
of all shelters in the borough, providing for corner lights on each corner of the 
shelters. The scheme was disapproved by the regional technical adviser of 
the Ministry on the ground of the excessive expense. There was at the time 
an arrangement which the local authority had with the Ministry that the latt 
would, be paying for the lighting. The difficulty was to find a lamp whi on 
would burn for a long time without attention and in 1940 such lamps a sa 
obtainable. Nothing further was done about lighting but, before the plaintiff 
met with his accident, vertical lines in white paint had been painted : : 
corner of the shelter, and horizontal lines around the shelter, a Se 


yy 
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On these facts the judge held that the plaintiff was not guilty of contributory 
negligence. The judge held further that if the plaintiff were entitled to recover 
damages he would have been awarded in addition to the special damage the sum 
of £1,000. Since the evidence was not sufficient, however, to distinguish the 
case from Fox v. Newcastle-Upon-Tyne City Council ( [1941] 2 All E.R. 563) 
the judge was bound to follow the decision in that case that the defendants 
were under no obligation to light the shelter. 

N. R. Fox-Andrews, K.C., for the appellant. 

S. R. Edgedale for the respondents. ~ 


Lorpd GREENE, M.R.: In this appeal counsel for the respondents, put 
forward two arguments, one relating to negligence and the other to contributory 
negligence. As the latter formed the latest part of his address I will deal with 
it at once. 

The judge found (and there was ample evidence on which he could so find) 
that the burden of proving contributory negligence had not been discharged. 
Upon that it seems to me, having seen the evidence, that his conclusion was 
undoubtedly right. Counsel for the respondents says that it was wrong because 
it violated a principle which he first described as a principle of law and after- 
wards, alternatively, suggested was a principle of good driving or something 
like that. I need scarcely say that I refer to the well known passage in the 
judgment of Scrutton, L.J., in Baker v. Longhurst (E.) & Sons, Ltd. (1), where, 
interpreting him literally, he appears to lay down a sort of general proposition 
( [1933] 2 K.B. 461, at p. 468) that a person riding in the dark must be able to 
pull up within the limits of his vision. I cannot help thinking that that obser- 
vation turned out in the result to be a very unfortunate one because the question 
as has been so often pointed out, is a question of fact. There is sometimes a 
temptation for judges in dealing with these traffic cases to decide questions 
of fact m language which appears to lay down some rule which users of the 
road must observe. That is a habit into which one perhaps sometimes slips 
unconsciously ; I may have done it myself for all I know: but it is much to be 
deprecated because these are questions of fact dependent on the circumstances 
of each case. I cannot regard that observation of Scrutron, L.J., as in any 
sense affecting other cases where the circumstances are different. 

In the hope that this suggested principle may rest peacefully in the grave in 
future and not be resurrected with the idea that there is still some spark of life 
in it, I should like to say that I am in agreement with the observation of LORD 
WRIGHT sitting in this court in Tidy v. Battman (2) where he says ( [1934] 1 
K.B. 319, at p. 322), referring to Tart v. Chitty (G. W.) & Co., Ltd. (3) and 
Baker v. Longhurst (1), that they show : 

. . . that no one case is exactly like another, and no principle of law canin my opinion 
be extracted from those cases. It is unfortunate that questions which are questions 
of fact alone should be confused by importing into them as principles of law a course 
of reasoning which has no doubt properly been applied in deciding other cases on other 
sets of facts. 


That was the observation of one member of this court. I now adopt it myself 
and, if my brethren take the same view upon that, in future there will be the 
unanimous opinion of three members of this court that that is the law and I 
hope that that may conduce to the certainty of the law in these matters. 

On the question of negligence, the case in my opinion is quite clearly covered 
by the recent decision of this court in Fisher v. Ruislip-Northwood Urban District 
Council (4). Counsel for the respondents endeavoured to draw a distinction 
between that case and this by suggesting that the respondent corporation had 
not omitted to do something which they reasonably ought to have done to make 
the shelter safe and not a source of danger to His Majesty’s subjects lawfully 
using the highway. His attempt to make out that they had not omitted to do 
something that they reasonably ought to have done, in my opinion, completely 
breaks down on the facts. Here was a shelter which for 15 months had been 
left unlighted. The judge has found that they could perfectly well have lit it, 
but they omitted to do so. Counsel for the respondents says: ‘‘ Well, we put 
before the Ministry concerned:a scheme of lighting and the Ministry refused 
to sanction it because it was too expensive,” and it is suggested that the evidence 
went as far as this, that, owing to the shortage of labour and the impossibility 
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of getting a lamp to burn for 6 or 7 days without attention, on iphones: 
had a good excuse for doing nothing. The judge has not accepte : ae dite 
and, in my opinion, it is quite a preposterous view on the facts oO pte P a 
The idea that the duties of a local authority in regard to safety on t ° spe: 
are to be affected by matters of expense (speaking always within seg ae ms 
limits) is one which does not appeal to me.- The corporation was pape te i) 
indemnified by the Ministry against the expense of any reasonable sc aie, 
Even if the Ministry disapproved there was nothing to prevent the eeapirees 
carrying it out ; and the argument that it would have been put to expense If 1 
had done so is one which, to my mind, is singularly unattractive. In any 
event, as the judge found, they could have done something effective to light 
shelter. a 

Cae ae opinion, the case, on the tacts, cannot be distinguished from the 
Ruislip case (4) and the appeal must, consequently, be allowed. 

Appeal allowed with costs ; judgment entered for the plaintiff for £1,175. 

Solicitors: W. H. Thompson (for the apppellant) ; William Charles Crocker 
(for the respondents). 

[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


PRATT v. N ORTH WEST NORFOLK ASSESSMENT COMMITTEE 
AND CCUNTY VALUATION COMMITTEE FOR THE COUNTY 
OF NORFOLK. 


[Court or AppEAL (Lord Greene, M-R., MacKinnon and Tucker, L.JJ.), 
November 12, 13, 1945.) ‘ 


Rates and Rating—Valuation list—Proposals by county valuation committee 
to increase large proportion of assessments in area—Systeimatic examination of 
all assessments in rating area by county valuation Officer with a view to revalua- 
tuon—Separate proposals in respect of each hereditament—W hether valuation 
committee making in effect a new valuation list—Rating and Valuation Act, 
1925 (c. 90), ss. 18, 19, 21 (2), 31 (3), 37—Rating and Valuation (Postpone- 
ment of Valuations) Act, 1938 (c. 19), s. 1—Rating and Valuation (Postpone- 
ment of Valuations) Act, 1940 (c. 12), s. 1 (3). 

In Dec., 1940, the appellant county valuation committee, being of opinion 
that the general level of the existing assessments in the rating area was too 
low, made proposals to increase. the assessments of a great number of 
houses. The assessment committee, on Nov. 14, 1941, approved the proposals 
and between Nov., 1941, and Dec., 1942, the valuation committee made 
proposals relating to some 577 hereditaments. The assessments of nearly 
all these hereditaments were increased by the assessment committee. 
In addition to these proposals the acting county valuation officer under- 
took a systematic examination of all the assessments in the rating area 
and a further 618 hereditaments were inspected by him on behalf of the 
valuation committee with a view to revaluing all of them. One of the 
hereditaments affected by these measures was that of the respondent, 
the county valuation committee having made, on Aug. 17, 1942, a proposal 
to amend the current valuation list, which had come into force on Apr. 1, 
1934, by raising the gross value of the respondent’s hereditament from 
£14 to £20, and the rateable value from £8 to £12. On Dec. 18, 1942, 
the assessment committee allowed the proposal and the 1934 list was 
amended in that respect. In making the proposals to increase the gross 
and rateable values of the hereditaments, including that ofthe respondent, 
the valuation committee acted under the Rating and Valuation Act, 1925, 
S.037, whereby any person, including the valuation committee, aggrieved 
by the incorrectness or unfairness of any matter in the valuation list for 
the time being in force might make a “ proposal ” for the amendment of the 


it was part of an operation amounting in substance to the making of a 
new valuation list contrary to: the provisions of the Rating and Valuation 
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(Postponement of Valuation) Acts, 1938 and 1940 :— 

Hetp: (i) the proposal of the county valuation committee and its 
acceptance by the assessment committee and the consequent amendment 
of the 1934 valuation list were within the powers conferred upon those 
bodies by the Rating and Valuation Act, 1925, s. 37. 

(11) even assuming that the county valuation committee was in fact 
engaged in an operation resulting in an alteration of all the assessments, 
such operation, if carried out within the powers conferred by the Rating 
and Valuation Act, 1925, s. 37, was lawful; the consequential entries in 
the valuation list were still amendments of the existing list and did not 
amount, in effect, to the making of a new list. 

(111) the assessment made upon the respondent was, therefore, valid and 
must stand. 

Decision of the Divisional Court ( [1945] 2 All E.R. 78) réversed. 


{EDITORIAL NOTE. The Divisional Court held unanimously that the county 
valuation committee had no power to use the provisions for amendment in the Rating 
and Valuation Act, 1925, s. 37, to bring into existence a new valuation list by piecemeal 
revaluation. The Court of Appeal now decides that no such new list can be brought 
into existence at all except by means of the statutory procedure laid down by sect. 19 
of the Act, and that such amendments are, therefore, valid. Dicta in R. v. Worthing 
Borough Council (1) and Murphy Radio, Ltd. v. Welwyn Garden City (2), suggesting the 
contrary, cannot be supported. 

As the procedure under Baines Act has been little used, attention may be drawn 
to the form Of order here made, at p- 13, post. 

As TO AMENDMENT OF VALUATION LISTs, see HALSBURY, Hailsham Edn., Vol. 27, 
pp. 484-488, para. 913; and ror Caszs, see DIGEST, Supp., Rates and Rating, Nos. 
1147a-1161a. 

For THE RatTiInc aND VALUATION (POSTPONEMENT OF VaALuATIons) Acts, 1938 
and 1940, see HALSBURY’S STATUTES, Vols. 31 and 33, pp. 614, 615 and 361, 
362, respectively. ] 

Cases referred to : 

*(1) R.v. Worthing Borough Council and Horsham and Worthing Assessment Committee, 
Ex p. Burgess, [1937] 2 All E.R. 681; 106 L.J.K.B. 810; sub nom. R. v. 
Horsham and Worthing Assessment Committee, Ex p. Burgess, [1937] 2 K.B. 
408 ; Digest Supp.; 157 L.T. 41. 

*(2) Murphy Radio, Ltd. v. Welwyn Garden City Rating Authority, [1943] 2 All E.R. 
1657168 LT. 427; 

APPEAL by the respondents, the North-West Norfolk Assessment Committee 
and the County Valuation Committee for the county of Norfolk, from a decision 
of the Divisional Court (Lewis, OLIVER and Birxerr, JJ.), dated May 4, 1945, 
and reported ( [1945] 2 All E.R. 78), where the facts are fully set out. The matter 
came before the Divisional Court on a special case stated for the opinion of the 
High Court by consent of the parties under an order of CoHeEN, J., pursuant 
to the Quarter Sessions Act, 1849, s. 11. The stated case, after setting out the 
facts, concluded with these words in para. 13 : 

The question for the opinion of the court is whether or not upon the facts stated 
herein the said proposal is # valid or legal proposal. If the said proposal is a good 
and valid proposal, then the gross value of £20 determined by the said assessment 
committee will be confirmed. If the said proposal is illegal and invalid, then the 
gross value of £14 as stated in the current valuation list will stand unaltered. 

The preliminary point was taken in the Divisional Court by counsel for the 
present appellants that there was no jurisdiction in that court to examine the 
validity of the assessment in question. The point was decided against the 
present appellants by the Divisional Court and was not taken before the Court 
of Appeal. Accordingly, the judgment of the Divisional Court stands on that 
matter. bt 

A. S. Comyns Carr, K.C., and Harold B. Williams for the appellants. 

F. W. Beney, K.C., and Gilbert Dare for the respondent. 


Lorp Greener, M.R.: It is important at the outset to have a clear view 
of the relevant facts, because it is on an appreciation of those facts, when related 
to the statutory provisions, that the decision depends. I do not propose to go 
through all the matters mentioned in the special case, but there are-one or two 
circumstances that are important. The assessment in question, which is now 
said to be illegal, was one of a number of assessments made in the parish of 
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. Heacham is one of the 29 parishes in the rating area. The rating 
ee of those 29 parishes, and the rating authority for the area 1s si 
Docking Rural District Council. What the county valuation ee i 
done, as appears from the case, is this : In Dec., 1940, it forme the op i 
that the general level of the existing assessments in the rating one if tt 
low. It also appears that the acting county valuation officer, on behalf o - 
county valuation committee, was, in Dec., 1942, actively making a a ed 6a: 
inspection and revaluation of all the hereditaments in the rating resis Si 
view to the making of further proposals so as to raise the general re of the 
existing assessments in the rating area. It does not appear from the ae 
whether the justification for the view that the general level was too low was that 
there had been a change in circumstances since the making of the 1934 valuation 
list, or whether the justification was that the original assessments were too 
low, or partly ohe and partly the other. The case is silent on that matter, 
and, in my opinion, it is of no real importance. I only mention it because 
an attempt was made to base some point upon it in the course of the argument 
for the respondent. The actual proposals which have been made from time to 
time by the county valuation committee began in Dec., 1940, with 22 houses 
in one of the parishes, Ingoldisthorpe, 17 in Heacham, and 5 in Dersingham, 
which was another of the 29 parishes. The rating authority itself had already 
made proposals to increase the assessments of those hereditaments, but their 
proposed figures were lower than those put forward by the county valuation 
committee. In Nov., 1941, the committee’s proposals were approved by the 
assessment committee. Then, in Dec., 1941, and again in Dec., 1942, the 
county valuation committee made further proposals amounting in all to 577 
hereditaments, including the hereditament the subject-matter of these proceed- 
ings. The fate of those proposals was as follows: they were all accepted, 
with the exception of 8 of them, two of those 8 stand adjourned, and I gather 
from the language used in the case that the other 6 were rejected. With regard 
to them, therefore, the valuation list of 1934 stands unamended. The county 
valuation officer made further inspections of 618 hereditaments, in the three 
parishes of Heacham, Snettisham and Dersingham, but no proposals have been 
made with regard to them, with the exception of certain hereditaments in the 
parish of Heacham. As I have already pointed out, the committee are engaged. 
in @ systematic inspection and revaluation of the whole of the area. 

To sum up the effect of those facts, the position is obviously as follows. The 
existing valuation list, which came into force on Apr. 1, 1934, has been amended 
in certain particulars. All the proposals so far made, with the exception of 
the 8, 6 of which were rejected, have been accepted, and the valuation list,, 
therefore, in respect of those accepted proposals stands amended. In so far as it 
has not been amended, it remains the valuation list in force. What the total 
number of hereditaments is in the whole of the rating area, we do not know,, 
but it is fair to assume that those 29 parishes comprise a large number of here- 
ditaments which at present have not been made the subject of any proposal. 
There are also a number of hereditaments in the parishes in respect of which 
proposals have alredy been made which have not been inspected or valued, 
and have not been made the subject-matter of proposals down to the present 
day, Whether or not the county valuation committee, when it has completed 
its yaluation, will think fit to make any, and, if so, how many, proposals with 
regard to the remaining hereditaments in the rating area is quite uncertain ; 
we do not know. For all we can tell, they may come to the conclusion that 
they will not make any further proposals in the rating area at all, or they may 
decide that some or all of the hereditaments are hereditaments in respect of which 
they ought to make a proposal. But not only do we not know whether any 
proposals will be made at all, but it is quite impossible for us to tell, on the 
assumption that further proposals will be made, what the fate of those proposals 
will be. They may be accepted, if made, or they may be rejected. If they are 
accepted, the valuation list will be amended. If they are rejected, the valuation 
list will not be amended. 

Those are the facts on which the Divisional Court has held that the assess- 
ment now in question is illegal. The ground on which it is said to be illegal, 
broadly stated, is that the operation on which the county valuation committee 
has been engaged in respect of this particular rating area is one which in sub.-. 
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stance is the making of a new valuation list, and that the making of a new 
valuation list is prohibited, during the period of suspense laid down by the 
Rating and Valuation (Postponement of Valuation) Act, 1938, followed by the 
Rating and Valuation (Postponement of Valuation) Act, 1940. It is said : 
here is the county valuation committee engaged on an operation, namely, the 
making of a new valuation list, which is prohibited by statute, and, therefore, 
any changes in assessments made in pursuance of that operation must be illegal. 
That is the substance of the argument. It appears to me, with all respect, 
that, once the facts are appreciated, that conclusion cannot possibly stand. 
Let me assume that the operation on which the valuation committee is engaged 
is completed. It is impossible on these facts to see what the result will be 
when that happens. As I have already pointed out, for all we know the valua- 
tion list may be left standing, with the exception of what has already been done, 
or it may be altered in further particulars. But to call the result a new valuation 
list appears to me to be a misconception both of what a valuation list means, 
and of the effect of amendments resulting from proposals under the Rating 
and Valuation Act, 1925, s. 37. When the operations are completed, there 
will be in existence a document, and that document, it seems to me, quite 
clearly will be the 1934 valuation list amended in such particulars as in the 
result may be made the subject of amendment. In so far as there are no altera- 
tions in the 1934 list, obviously the assessments appearing in that document 
will continue to owe their legal validity and force to the fact that they appear 
in that valuation list and to nothing else. They will derive no force of any 
kind whatsoever from the circumstance that the valuation committee has 
valued those hereditaments, and has either decided not to put forward a proposal, 
or has put forward a proposal which has been rejected. If that happens, it 
simply means that those items in the valuation list are left undisturbed ; the 
fact that an attempt is made to amend them will not alter the position at all. 
The position of such a document, the ultimate form of which is quite uncertain 
on the facts, is, as I have said, that it is Say 1934 peneties list amended by means 
roposals as may be accepted under sect. 37. : 
i . a ae which it is eomeunres difficult to combat, to assert that y 
thing is something which it is not by saying that in substance it is what it is ce ; 
but in this case I cannot see what force that argument has got. It is aH y 
not true to say that the list as amended pursuant to accepted Drones bake 
new valuation list, and to put in the words “in substance ”’ does no nee 
it any more true. You have to look and see what the document is ppey which, 
and upon the entries in which, legal rights depend, and if you look rs the eyes 
of the legal rights which flow from entry in the document, in = : ar as wre 
not been altered by a proposal, they flow from the valuation list itself as orig y 
de and has been adopted and the 
made. In so far as a proposal has been ma . : ae 
consequential amendment has been made in the valuation list, t ay entry hike, 
its force to the amendment made under the powers of sect. Me oO say ie 
such a document is in substance a new valuation list I am afrai i va rehie os 
which I am quite unable to follow, much less to accept. he : ac ee 
fore, in this case, it appears to me quite impossible to establis on he oH 
that the present assessment is invalid on the ground that it is ae ¥ pe 
i ting in substance to the making of a new valuation list. 
retin aurport of the argument, certain considerations were aoa ie igre 
e reference. It was said by counsel for the respondent that the 
— that the particular authority which was engaged ra ae Spel Oe 
was the county valuation peramal thee) HG a pate seal ae eles: 
making valuation lists under sect. 19, was immaterial. é 
ae a Bod suggested by the appellants was : how can pee) peut eA ar 
operation is in substance the making of a new Suan ts Pa BN Partneee 
conducting the operation is not the body who, by the statu hi ‘ ey Hah bec: 
f making a valuation list ? Counsel for the respondent sai pekcegre 
: t really carries no weight, for the reason that under sect. 37 prop age” 
ari en by the very authority which, in normal times, prepares t ‘ ‘ 
art Y. ely, the rating authority, and that, in the presen , 
valuation list, namely, } h task which has been 
i j tself might have-undertaken the very 4 ; 
the rating authority 1 8B : ; I do not pause to inquire 
he county valuation committee. not I 
ca re ee tcas of counsel for the respondent is right or wrong. 
whether tha 
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will assume that it is right and examine the arguments on the assumption that 
the operation now being conducted by the valuation committee had in fact 
been conducted, and was being conducted, by the rating authority itself. It 
could no more be said in that case, in my opinion, that the rating authority 
was engaged in making a new valuation list than it could be said in the case 
where the operation is being conducted by the valuation committee. Inci- 
dentally, the making of a new valuation list in any intelligible sense does not 
describe the function which, under sects. 19 and 25, falls on the rating authority. 
The rating authority prepares the draft list. Its duty is to prepare the draft 
list and that is published and is an advertisement to those concerned. The 
actual document which produces the legal effect and becomes the valuation 
list, that is to say, a list the entries in which fix the liability of the ratepayer, 
is a document which comes into existence through the action of the assessment 
committee. Until the assessment committee has performed its function with 
regard to the draft list and dealt with objections, there is no valuation list in 
existence, there is only a draft list. Therefore, the function of making a valuation 
list in any intelligible sense is not the function of the rating authority at all. 
But that is by the way. 

The argument presented to us by counsel for the respondent may be conveni- 
ently dealt with, I think, under three 1eads which possibly were somewhat 
mixed up at one stage in the argument. The first head, as I understood it, 
was something like this: the real vice of what was done lay in the circumstance 
that a general valuation was being made of the whole of the rating area. That, 
if I understood counsel for the respondent correctly, meant that a new valuation 
list was in substance being prepared. That seems to me to be an impossible 
view. What the county valuation committee was doing in conducting this 
valuation was merely this: the valuation by itself was a thing which had no 
legal effect whatsoever: the valuation was made for the purpose of informing 
the valuation committee as to whether there was, or was not, a case for making 
proposals in respect of the hereditaments valued. The valuation no doubt 
would be useful to enable them to support a proposal if they decided to make it, 
but the valuation itself was quite clearly carried out with the sole object of seeing 
whether any and what, proposals should be made. To say that that valuation 
was in substance the making of a new valuation list, in my opinion, is not really 
an intelligible proposition. It was nothing of the kind. 

_Counsel for the respondent in that branch of his argument, if I understood 
him rightly, repudiated the suggestion that the number of proposals which 
might be made or accepted as the result of the valuation was a material matter, 
because it was the valuation irrespective of the consequences which might 
ensue as the result of it which constituted the vice and turned the whole operation 
into the making in sukstance of @ new valuation list. But he had another 
argument which I think on analysis must be a different one and that argument 
was this: It is, he said, a question of degree. That-argument really amounts 
to this, that you must look and see what it is that has happened and if what 
has happened amounts to a sufficiently large revision of the valuation list then 
in substance it must be regarded as the making of a new valuation list. What 
precise percentage of alterations would be necessary to produce that result 
was naturally left in obscurity. It would be surely intolerable that the validity 
of assessments should depend on what a court subsequently should consider 
was the precise point at which the making of a proposal and the amendment 
of ee ieee list ceased to be a legitimate operation under sect. 37 and became 
a te ee! sees eae on the ground that it was in substance the making of a 
Be eee ist. eh Meare oe, the whole of the list in a state of chaos 
porenT wunee oie apart from those considerations, the answer to the 

. , gain is this. It is not true to say that an existing valuation 
list which has been altered 5 per cent., 10 per cent., 75 per cent., 80 per cent., 90 
aes Reece tee 59 at and left standing with regard to the balance is a 
BA AS Gath tie pe on ae JLo 1s) an amended valuation list and the extent 
there. There is nothin mencments cover appears to me to be neither here nor 

e. ng in sect. 37 to suggest that the area of permitted pro- 

posals and consequential amendment is to be restricted by any such id 
tion. In fact, it is, I think, true to say that the decision of th Di i eave eur 
and the argument which was mera e Divisiona Court 
presented to us on behalf of the respondent require 


D 
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an entire re-writing of sect. 37. 

There was one further point taken and that was something of this nature, 
if I followed it correctly ; that however that may be in the case of what you 
might call sporadic action with regard to individual hereditaments, however 
true it may be to say that a very large number of amendments of that character 
are legitimate, once the proposal in question is made pursuant to a general 
valuation and a general theory, for instance, of a general rise in values over 
the area, it becomes automatically wrong for some reason. Although, as I 
say, you could have amendments up to 90 per cent. of the hereditaments based 
on the particular circumstances of each hereditament, you could not have 
amendments of 90 per cent. of the hereditaments where the alteration was 
based on a general rise in values. There is not a word of that to be found 
in sect. 37. It is quite illegitimate to my mind to write into sect. 37 a new 
proviso, “ Provided always that proposals of more than a certain percentage,” 
whatever you like, ‘‘ which are based on a general rise in values may not be made.” 
It simply is not there and the distinction is nowhere drawn by the Legislature. 

The argument really depends on some observations made in the course of 
two cases in the Divisional Court. The first one is R. v. Worthing Borough 
Council and Horsham and Worthing Assessment Committee, Ex p. Burgess (1). 
That was a case where a very large number of proposals with regard to shops, 
houses and flats in the borough were made. ‘The Rating and Valuation 
Committee of the Worthing Council resolved that a re-valuation of premises 
be carried out with a view to, proposals being made for the amendment of the 
Valuation List.””’ A very large number of proposals indeed ensued. There 
were well over 20,000, so obviously it was a very large operation indeed carried 
out on the basis that the existing valuations were’too low. The Divisional 
Court upheld the legality of the proceedings and in the course of their judgment 
they appear to suggest a distinction between cases where amendments are 
proposed as the result of some general consideration and cases where amend- 
ments are proposed by reason of the particular circumstances of specific individual 
hereditaments. What I mean will be clear from reading a passage or-two from 
the judgment of Lorp Hewarrt, L.C.J., who said this ( [1937] 2 All E.R. 681, 
at p. 683, 685) : 

It is manifest, therefore, at the outset, that what was being considered by the borough 
of Worthing was not a suggestion for the making of a new valuation list, because of 
some general consideration, such as a general rise in the annual value of the properties, 
but a suggestion for a detailed revision of the current list because of specific incorrect- 
ness in the case of a series of individual hereditaments . . . Nobody here suggests 
that the causa causans of the action complained of was, or was believed to be, @ fiuctua- 
tion of general value, occurring after the bringing into force of the valuation list. 


Then SIncLeTON, J., said ( [1937] 2 All E.R. 681, at p. 690) : 


The argument that what took place was the making of a new valuation within the 
quinquennial period fails on the facts. No new list was made, but a very large number 
of amendments were made to the current list. If something was done which was in 
fact the making of @ new list, it might well be said to be contrary to the spirit of the 
Act, and, in particular to that of sect. 19, but that did not take place. There is no 
need to consider such a case unless and until it arises, and it may then turn out really 
to be & question of fact. 


In that case, having regard to the view which was taken of the facts, the pro- 
posals in question, although there were a very large number of them indeed, 
were regarded as being of a specific and individual nature. That was considered 
by the Divisional Court to be a sufficient ground for deciding the case without 
going into the larger question. But in so far as the suggested distinction 
referred to in the passages which I have read was made in those judgments, 
if indeed that distinction has even the force of dictum, which I do not think 
it has, I should with respect, disagree with it. I can see no justification what- 
ever, once it is admitted that a large number of proposals can be made, provided 
they are specific, for saying that a similar large number of proposals cannot 
be made because they are based on some general proposition. That idea is me 
which I cannot for a moment accept. It again involves re-writing sect. 37. 
What justification is there, I ask, for writing into sect. 37 any rarer 
of the kind? The argument that the result is to do in an indirect rey what 
could only be done in a direct way, namely, the making in substance of a new 
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valuation list, I have already dealt with. It may very well be, having regard 
to the circumstances in which the Postponement Acts were passed, that it 
never occurred to the Legislature. under the first Act that it would be thought 
worth while and under the second Act that it would be found practicable or 
desirable in war circumstances to conduct a large scale operation such as this. 
The Legislature may very well have thought that and not directed its attention 
to the possibility, which was no doubt at the time a theoretical possibility, 
that under sect. 37 a very large alteration of an existing valuation list might be 
effected. It may very well be, as I say, that the Legislature did not trouble about 
that because it appeared to be an unlikely event. Of course, as things have 
happened, the valuation lists have remained in force for ten years and more and 
the difference in value in many cases I have no doubt has been very considerable ; 
but there is nothing in sect. 37, it seems to me, which prevents the making 
of proposals based on a general rise in values. The most impossible complica- 
tions would be involved if you accepted any such view. Supposing, for instance, 
you had in an area a very large proportion of hereditaments of a particular 
type, it might be factories or it might be shops, as it was at Worthing. The 
authorities might take the view that with regard to the thousands of shops in a 
particular area circumstances had so changed that assessments ought to be put 
up. They might cover the most important part of the rateable hereditaments 
in the area. Is it to be said that because the general proposition is applied 
to all shops and an inspection takes place of each individual shop in order to see 
whether it is or is not under-valued—and that, of course, has to be done in any 
case—that for some reason the whole thing is abortive and void because it is 
conducting a general inspection with a view to a general alteration of assess- 
ments with regard to a particular class of hereditament in the rating area ? 
It seems to me that once you get to asking questions of that kind you are leaving 
the whole thing in complete uncertainty. 

There is one more authority which I should mention and that is Murphy 
Radio, Lid. v. Welwyn Garden City Rating Authority (2). In that case STABLE, J. 
who was a member of the Divisional Court, said this ( [1943] 2 All E.R. 16, 
at p. 19): , 

As regards the second point, if the appellants had been a 
done here was to alter fhe sariation aorare of what has Loan eee - ae anes 
economical or social change, the result might—I do not say that it would—have been 
different. Whether what was done here comes within that category or not, in m 
judgment, is essentially a question of fact. There are no facts found in this case 4 
support the contention that what really happened was that a fresh valuation was bein 
ee a eee Heir was done was a colourable attempt to make a fear 

uation and not to dea Missi 
the valuation when it was Mee A nnn nae adopt se 


That passage in so far as it suggests the distincti i 
in ee cannot fees tery stinction to which I have referred 
e argument for the appellant naturally led to the lar i 
even if proposals were made for every ey. horedi barat oe pee a : 
and were accepted, with the result that every item in the valuation list ahr 
altered, nevertheless that would be a perfectly valid operation to be effected 
under sect. 37. What I have said at present, of course, is on the basis that 
the facts of this case there is no evidence whatsoever that such a result “il 
ensue. In fact, it cannot ensue in view of what has happened in the past at 
we are not justified in assuming that it will ensue in the future. But fie? bro sa 
argument is one which really lies at the bottom of the whole of the consider ti 2 
of this case and I must say a word or two about it. It is said that ean if a 
list was amended to the extent of 100 per cent., the proper description of the 
Pes se Sehr would not be a new valuation list but the re ratanta 
t i. 4 can see no answer to that argument. You start off with 
original valuation list. The valuation list is a thing which ite eee 
in the manner laid down by the statute and has S legal oanaenuicieee tr ee 
statute provides. If subsequently it is decided pan ee list by ar hi 
the assessment the document is still the original list as amended sf eons 
ae 5 sia apie list for the very simple reason that a new valuation list aha ee 
pee in a Arana way. It is, in my judgment, true to say even in that ae 
© resulting document is the old valuation list as amended pursuant t@ 
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sect. 37 0 
as Ha ha oo | If that were not the case some very remarkable results 
r instance, these things are not done in a da 
ora year. The county valuation authority, whose duty, by-th A 90 batman 
mote uniformity in the principles and practice of vaiciaien - be 1s to pro- 
trying to get the assessments put up piecemeal. That is what they pa — 
in this case. They have taken a bit here and a bit there and th ou sb Aen 
their proposals extending over years and that process will Reticce 
Now at what point in t i i estate A, la 
v point in the history of that process is the law going to say “ Stop! 
You are now reaching the point where ‘you are doing somethin ‘lke 2 Py 
have already said why I ee ey 
y y 1 cannot see how illegality comes into it at. all howev 
much the percentage of proposals may be. But apparently on the respond oA 
argument there is suggested to be some mystical effect in bringing your aoe a: : 
of alterations up to 100. The idea that directly you reach that eit the ae 
something illegal which either affects the last amendment or affects the total . 
of the amendments which have been previously made seems to me to be a atl 
impossible result, quite apart from its obvious inconvenience. During sie tan 
the process is going on nobody can tell what the result is going to be for the 
simple reason, as I mentioned, that the county valuation committee itself 
cannot tell whether, as a result of its valuation of a particular hereditament 
or a group of hereditaments, it is going to make a proposal at all. Further- 
more, nobody can tell whether proposals if made will be accepted. "Therefore 
you could not say in the course of the operation that any illegality had arisen. 
Nor could you say as soon as the 100 per cent. mark is reached, if it is reached, 
that some taint of illegality affects it. I cannot see how any such theory could 
possibly be worked out in practice and I can find no foundation for it in the 
language of the statute. Quite apart from that instance of a series of proposals 
spread over a number of years ultimately covering the whole area, there is 
another example which MacKinnon, L.J., mentioned in the course of the 
argument. A proposal can be made by any individual ratepayer. Supposing 
all the ratepayers in the area formed a ratepayers’ association and decided that 
they were all over-assessed and proceeded through the association to value the 
whole of the area and each ratepayer as the result ot that valuation decided 
to make a proposal to have his assessment put down. On what possible ground 
could it be said that he could not doit ? Could it be said that all the ratepayers 
were precluded from availing themselves of the right to make a proposal which 
sect. 37 gives them or would it be the first ratepayer or the ratepayer whose 
hereditament finally made up the 100 per cent. ? The thing is simply un- 
workable if you work it out and it all comes, if I may say so, from the idea that 
by inserting the words ‘in substance ’’ you can turn a thing into something 
which it is not. Once that line of approach is abandoned and an attempt is 
made to construe the statute and discover what it does mean and what are the 
realities of the subject-matter with which the section deals, the matter to my 
mind becomes perfectly clear, reasonable and workable. 

I think I have now covered the whole of the ground. I hope I have done 
justice to the judgment of the Divisional Court and to the arguments presented 
to us on behalf of the respondent. In my opinion the assessment was perfectly 
emul the he ge succeeds and the question raised by the case should be answered 
accordingly. 

MacKrynon, L.J.: I agree, and I have very little that I should like to 
add. The appellant below, Pratt, was the owner of a house called ‘‘ West View,” 
Heacham. That hereditament was entered in the 1934 list as at a value of 
£14 gross and £8 net. On Aug. 17, 1942, the county valuation committee 
made a proposal under sect. 37 of the 1925 Act to increase those figures to 
£20 gross and £12 net. On Dec. 18 the assessment committee allowed the. 
proposal and the 1934 list was amended in that respect. Pratt appealed against 
this amendment on the ground that the action of the county valuation committee 
in making the proposal as to his hereditament was illegai. On the clear terms 
of sect. 37, manifestly there was no illegality whatever. The Divisional Court, 
however, has held that it was illegal. For the reasons that have been so fully 
expressed by Lorp Greene, M.R., I am quite unable to understand how that 
result can be arrived at. It is beyond argument that the proposal of the county 
valuation. committee and its acceptance by the assessment committee and 
the consequent amendment of the 1934 list are all patently within the powers 
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conferred upon those bodies by sect. 37. The special case sets out a mass of evi- 
dence as to the general activities of the county valuation committee, and the 
proposals they had already made as to the hereditaments other than that of 
Pratt’s and the likelihood of their making proposals as to yet other hereditaments. 
All that evidence on the appeal of Pratt as to the allowance under sect. 37 
of proposals affecting his hereditament appears to me to be totally irrelevant 
and inadmissible. I agree that the appeal succeeds. 


Tucker, L.J.: This case differs on its facts from several similar cases 
which have been before the courts because here we have a finding in the agreed 
statement of facts that the county valuation committee were : 


. continuing a systematic inspection and revaluation of all the hereditaments 
in the rating area with a view to the making of further proposals so as to raise the 
general level of the existing assessments in the said rating area. 


In other cases which have been before the courts, the issue has not been so clearly 
raised as it is in this because in those cases it was impossible to show what 
the activities or intentions of the authority concerned were with regard to the 
whole of the hereditaments in their area. This is a 100 per cent. case because 
the county valuation committee were admittedly engaged in the operation 
of revaluing every hereditament in the area, with the result that there might 
be some alteration in the assessment of every hereditament in the area. For 
that reason, amongst others, I do not think that much assistance is to be 
obtained from the decisions which have been arrived at in cases where the facts 
were quite different. ; 

For the reasons stated by Lorp GREENE, M.R., I agree that it is quite im- 
possible in this case to say that the county valuation committee were engaged 
in the preparation of a new valuation list. It is quite clear they were not. The 
procedure is quite different, and the persons who prepare the valuation when a 
valuation list is made are different. Furthermore, where a new valuation list 
is being prepared, it has to go in its entirety before the assessment committee 
for approval, whereas, in an operation of this kind, it may well be that proposals | 
will not be made with regard to a number of hereditaments so that their assess- 
ments may not.get before the assessment committee at all. For those and other 
reasons, it is quite clear that a new valuation list was not in fact being prepared. 

The argument by counsel for the respondent, as I understand it, was 
really based in this way. It is true they may not have been engaged, strictly 
speaking, in preparing a new valuation list, but, none the less, they were doing 
something which is so contrary to the whole intention of the Act of Parliament 
that it is really illegal. In those other cases where an effort has been made to 
uphold that view, proceedings have been taken by way of obtaining rules for 
prohibition or certiorari for the purpose of challenging an operation of this kind 
in circumstances very different from those in the present case. As I understand 
the argument. it has always been that the intention of the Act was to specif: 
periods when valuation lists would be made, and that if a rating Siew 
or a county valuation committee, engages in a wholesale operation of this kind 
it is so contrary to the intention of the Act that it is unlawful and should be 
prohibited by proper process. I think the answer to that is that it is quite 
impossible to find anything in the Act which does render such an operation 
illegal. It is manifestly an operation which is being carried out within the 
four corners of sect. 37, and, although I am inclined to agree speaking for 
myself, that I do not think an operation of this kind was ever envisaged iid 
sect. 37 of the Act was enacted, none the less it seems to me an operation which 
is clearly legal and lawful within sect. 37, and it is quite impossibl ; 
ee ; ect. possible to say that 
oy g ging yi an operation of this kind, which may result in a 100 per cent 
ee Hon: ae assessments, the county valuation committee are doing any- 
Pace Cher seats I desire to make is this: as Lorp GREENE, M.R., 
nag poin ib, ave not had argued before us the so-called questi f 
jurisdiction which was raised before the Divisional Court. I SaraRies, of eee 
express no view upon that matter, but I do not desire to be ‘taken in an cA 
giving pe tacit acquiescence in the view that a matter of this Bat Sain bg 
raised by way of objection to a proposal by an individual occupier. ° 7 
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For these reasons, I agre ij i 
case should be 2 Derk pa eg Pema Sa RSE Si rR ca 
eee weA costs. Order that judgment of Court of Quarter Sessions, 
conse tial on the decision Vist } 
™ oe seta of Londo on of the Divisional Court, be rescinded. Leave to appeal 
Solicitors: Vizard, Oldham, Crowder & Cash, agents for Mills & Reeve 
Norwich (for the appellants) ; Metcalfe, Copeman & Pettefar (for the respondents). 
[Reported by F. Gurrman, Esa., Barrister-at-Law.] 


LEELAND v. BOARLAND (INSPECTOR OF TAXES). 
[Kine’s Bencu Division (Macnaghten, J.), October 22, 23, 1945.] 


I neome Tax—Sched. E—Payment of lump sum to company director in considera- 
tion of acceptance of reduced salary and alteration of director’s tenure of office 
—Compensation not in nature of a capital receipt—Income Tax Act, 1918 
(c. 40), Sched. HE. . 

The appellant was one of two shareholders of United Thrift Assocn., Ltd. 
The only business transacted by this company was the promotion of the 
Freehold Co-operative Investment Trust, Ltd., which was registered, on 
May 13, 1932, as an Industrial and Provident Society. The rules of Invest- 
ment Trust, Ltd., provided, inter alia, that their board of directors should 
consist of not less than five nor more than seven persons, two of whom, 
United Thrift, Ltd., were entitled to appoint, and the remuneration of the 
two directors so appointed should be a sum equal to one-quarter of the 
net profits made by Investment Trust, Ltd., over and above an amount 
sufficient to pay the shareholders thereof a dividend at the rate of 6 per 
cent. per annum. United Thrift, Ltd., then appointed the appellant and 
their other shareholder to be directors of Investment Trust, Ltd., on the 
terms that their appointment should be irrevocable except with their con- 
sent. Towards the end of 1938 the directors of Investment Trust, Ltd., 
decided to convert the company into a company limited by shares under 
the Industrial & Provident Societies Act, 1893, and it was considered 
advisable that the provisions as to the appointment of two directors by 
United Thrift, Ltd., and the remuneration of the directors so appointed 
should be cancelled. Accordingly, by an agreement, dated Jan. 21, 1939, 
and made between all parties concerned, the two directors appointed by 
United Thrift, Ltd., in consideration of a payment of £10,000 each, agreed 
to relinquish their rights to receive any special remuneration, and United 
Thrift, Ltd., agreed to abandon their rights to nominate two directors. 
It was in the contemplation of the parties that the appellant and the other 
director appointed by United Thrift, Ltd., should continue to act as directors 
of Investment Trust, Ltd., and they in fact continued so to act on the 
same terms as to remuneration and tenure of office as the other directors. 
The sum of £10,000 having been paid to the appellant, the question for the 
consideration of the court was whether the sum so paid should be con- 
sidered as a “capital ’’ payment or as a pfofit arising from his office as 
director :— ae 

Hetp : the payment was made in substitution for the reduction in salary 
and for the alteration of the appellant’s tenure of office. It was, therefore, 
& profit arising from, his office as director and properly assessable to income 
tax under Sehed. E. 

Tilley v. Wales (Inspector of Taxes) (1) followed. 

(EDITORIAL NOTE. The court again applies Tilley v. Wales (1) to sums paid 
as compensation for reduction of salary of directors. It is argued that the compensa- 
tion in fact belongs to the Association nominating the directors, but it is pointed out 
that it would be improper for a body having power to appoint directors to exact any 
part of the remuneration. The sums are, therefore, properly assessable as profits 
from office under Sched. E. The case may be usefully compared with Wilson v. 


Nicholson Sons & Daniels, Ltd. ( [1943] 2 All E.R. 732). 
As TO PAYMENTS ASSESSABLE UNDER ScuED. E, see HALSBURY, Hailsham Edn., 
Vol. 17, pp. 212-217, paras. 431-438 ; and ror CasEs, see DIGEST, Vol. 28, pp. 85-88, 


Nos. 490-507.) 
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Case referred to : , 
*(1) Tilley v. Wales (Inspector of Taxes), [1943] 1 All E.R. 280; [1943] A.C. 386; 


112 L.J.K.B. 186; 169 L.T. 49. 


Case SraTEep under the Income Tax Act, 1918, s. 149, by the Commissioners 
for the General Purposes of the Income Tax for the division of St. rather re 
in the county of Middlesex for the opinion of the King’s Bench Division of the 
High Court of Justice. On an appeal by the taxpayer against an assessment 
made upon him under Sched. E for the year 1938-1939 in the sum of £10,000, 
received by him from the Freehold Co-operative Investment Trust, Ltd., the 
following facts were found by the Commissioners :— 


On Apr. 8, 1932, a private limited company was registered under the name of United 
Thrift Association, Ltd. (hereinafter called ‘‘ United ”) with a nominal capital of £100 
in 100 shares of £1 each of which two only have been issued, one to the appellant and one 
to... Berman... The only business transacted by United was the promotion of 
the Freehold Co-operative Investment Trust, Ltd. (hereinafter called the Investment 
Trust ”), which was registered on May 13, 1932, as an Industrial and Provident Society 

. with a capital of £2,000,000 . . . [rr. 37, 47] of the rules of the Investment Trust 
[provide]: The board of directors shall consist of not less than five nor more than 
seven persons, two of whom the United Thrift Association, Ltd., so long as it shall 
maintain a holding in the shares of the Trust, shall be entitled to appoint and may 
remove from time to time, in writing, under its common seal . . . The two directors 
appointed by the United Thrift Association, Ltd., shall each be paid as remuneration 
for their services in respect of each half-yearly accounting period . . . @ sum equal to 
one-quarter of the net profits made by the Trust over and above an amount sufficient 
to pay the shareholders thereof a dividend at the rate of 6 per cent. per annum, 
but such remuneration ... shall be ascertained and computed before any amount 
is allocated to any reserve or to the writing off of preliminary expenses, or any other 
similar reserve or provision, or before provision for payment of income tax or any other 
tax, duty or similar imposition, should be levied or rendered payable at any time 
hereafter. . . 

By a letter dated May 13, 1932, from United to the appellant and Berman, United 
agreed so long as it held shares in the Investment Trust to nominate the appellant 
and Berman as directors of the Investment Trust. 

By an agreement dated Aug. 15, 1932, between United and the Investment Trust 
it was agreed, inter alia, that (i) United shall be entitled to nominate two directors 
to serve on the Board of the Investment Trust, which right shall be exercisable by United 
so long as United maintain a holding of shares in the Investment Trust ; (ii) United 
nominate the appellant and Berman as directors of the Investment Trust .. . 

. . . Towards the end of 1938 the directors of the Investment Trust . . . decided 
to convert the Investment Trust into a limited company, under the Industrial and 
Provident Societies Act, 1893, s. 54. The Investment Trust was duly converted 
into a public company on Dee. 11, 1939, under the title of United Vested Properties, Ltd. 

Negotiations were entered into between the Investment Trust, United and the 
appellant and Berman for the concellation of the right of United to nominate two 
directors of the Investment Trust . . . [and] on Jan. 21, 1939, an agreement was 
entered into [between the said parties] in the following terms: ... in consideration 
of the sum of ten thousand pounds now paid to [the appellant] and Berman . . . the 
Association agrees to relinquish all their rights to nominate two directors to the Trust 
as from Jan. 1, 1939 . . . and [the appellant] and Berman hereby agree to relinquish 
and cancel their right to receive the remuneration . . . as set out in the .. . agree- 
ment [of Aug. 15, 1932] as from Jan. 1, 1939. The payment made to [the appellant] 
and Berman by the Trust in consiveration of the relinquishment by them of their right 
to the remuneration ... shall be deemed to be compensation and/or liquidated 
damages for the loss or relinquishment of such rights . . . 

The two sums of £10,000 were duly paid by the Investment Trust to the appellant 
and Berman. It was in the contemplation of the parties to the agreement of Jan. 21, 
1939, that the appellant and Berman should continue to act as directors of the Invest- 
ment Trust and they in fact continued so to act upon the same terms as to remuneration 
and tenure of office as the remaining directors. 

On these facts the Commissioners held that the sum of £10,000 was a payment 
from the appellant’s office as directors and properly assessable under Sched. E. 
The taxpayer appealed. 

Robert Fortune for the appellant. 


The Attorney-General (Rt. Hon. Sir Hartley Shawcross, K.C.) and Reginald P. 
Hiits for the respondent Crown. 


_ MacnaGuTen, J “3 On Apr. 8, 1932, the United Thrift Association, Ltd., 
which I will call the Association,” was registered under the Companies Act, 
1929, as a private company limited by shares, with an authorised capital of 
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£100 divided into 100 shares of £1 each. Only two shares have been issued, 
one to the appellant and the other to Berman. On May 13, 1932, the Associa- 
tion promoted a company called the Freehold Co-operative Investment Trust, 
Ltd. This company, which I will call “the Trust,”’ was registered under the 
Industrial and Provident Societies.Act, 1883. The rules of the Trust provided 
for the appointment of directors and for their remuneration. By r. 37 it was 
provided that the board of directors should consist of not less than 5 nor more 
than 7 persons, and that two of them should be appointed by the Association. 
The Association, in promoting the Trust, ‘took care that the directors whom it 
appointed should be well remunerated ; for, by r. 47, it was provided that the 
remuneration of the directors, other than those appointed by the Association, 
should be fixed from time to time by the Trust in general meeting ; and that the 
two directors appointed by the Association should each be paid as remuneration 
for their services in respect of each half-yearly accounting period a sum equal 
to one-quarter of the net profits made by the Trust over and above an amount 
sufficient to pay the shareholders thereof a dividend at the rate of € per cent. 
per annum, and that such remuneration should be ascertained and computed 
before any amount had been allotted to any reserve or to the writing-off of 
preliminary expenses or any other similar reserve, and before provision for pay- 
ment of income tax or any other tax, duty, or similar imposition. The Associa- 
tion under the provisions of that rule appointed the appellant and Berman 
to be directors of the Trust on the terms that the appointments should be 
irrevocable except with their consent. . 

Towards the end of 1938 the directors of the Trust, having regard to the 
provisions of the Prevention of Fraud (Investments) Act, 1939, which was then 
passing through Parliament, decided to convert it into a company limited by 
shares and it was considered advisable that before carrying out that operation 
the provisions as to the appointment of two directors by the Association and 
the remuneration of the directors so appointed should be cancelled. At a 
meeting of the directors of the Trust held on Jan. 13, 1939, these matters were 
discussed, and the question as to the payment to be made to the appellant 
and Berman was considered. One firm of actuaries valued their rights as 
worth £27,000; and the company’s auditors valued theirs at £25,000. The 
appellant and Berman considered those figures very low: but they were good 
enough to accept the moderate sum of £10,000 each, because they were “ still 
very interested in the welfare and progress of the Trust.’’ It was in the con- 
templation of the parties at that time that the appellant and Berman should 
continue to act as directors of the Trust, and they in fact continued to do so. 
Accordingly, under an agreement, dated Jan. 21, 1939, made between the 
Association, the appellant, Berman and the Trust, the appellant and Berman 
each received £10,000. 

The question at issue on this appeal is whether the sums so paid, to the appellant 
and Berman should be considered as “ capital”? payments or as profits arising 
from their office as directors. In my opinion, the payments were, in accordance 
with the decision of the House of Lords in Tilley v. Wales (1), plainly profit 
from their office as director. 

Counsel for the appellant, suggested that the appellant and Berman were 
not entitled to the payments made to them; that the Association was entitled 
to compensation, and the case ought to be treated as if the Association had 
got the money. But the argument presented by counsel overlooks the fact 
that the Association, the body corporate created by the appellant and Berman, 
had no right to the money at all. Indeed, as I ventured to indicate during the 
argument, it would be very improper conduct on the part of a person who had 
power to appoint a director of a company to exact from the person so appointed 
any part of his remuneration as director. 

The appeal must be dismissed. with costs. 


Appeal dismissed with costs. 
Solicitors: D. B. Levinson & Shane (for the appellant) ; Solicitor of Inland 


Revenue (for the respondent). ; 
f . [Reported by P. J. Jounson, Esq., Barrister-at-Law. | 
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SHADBOLT (INSPECTOR OF TAXES) v. THE RT. HON. LORD 
PENDER, ADMIRAL HENRY WILLIAM GRANT AND OTHERS. 
[Kina@’s Bencu Division (Macnaghten, J.), October 22, 23, 24, 1945.] 


Income T'ax—Exemption—Income derived from investments of superannuation 
funds—Claims for repayment of tax deducted at the source—Two Finance Acts 
in respect of same financial year—Second Act increasing standard rate of 
tax imposed by first Act—Increased rate payable in respect of whole financial 
year—Sale of investments by trustees before increase of standard rate—Deduc- 
tion made at original rate—Deficiency in tax deduction to be made up by 
adding to deduction due on next payment—Purchase of investments by trustees 
after increase of standard rate—Income received on new investments not only 
less tux at increased rate but also less deficiency in tax arising through trans- 
ferors having suffered tax only at former standard rate—Deficiency payment 
to be “‘ accounted for and assessed in the same manner as the tax deducted 
from original payment ”’—Payments of tax in fact made by transferees— 
Transferors not to be treated as persons who made payments—Income Tax 
Act 1918 “(c. 40), s. 27—Finance Act, 1921 (ce. 32), 8s. 32—Finance (No. 2) 
Act, 1939 (c. 109), s. 7, Sched. 6, paras. 1, 2—Finance (No. 2), Act, 1940 
(c. 48), s. 6, Sched. 5, paras. 1, 2. : 

The respondents were the managing trustees of certain superannuation 
funds, and the income derived from the investments of such funds was 
exempt from income tax by virtue of the Finance Act, 1921, s. 32. Accord- 
ingly, the trustees inade quarterly claims for the repayment of income tax 
deducted at the source and such claims were duly allowed by the Inland 
Revenue Commissioners. In each of the years 1939-1940 and 1940-1941 
there were two Finance Acts, the standard rate of income tax for the year 

_ imposed by the first Act being increased by the second Act. By the Finance 
(No. 2) Act, 1939, Sched. 6, para. 2, and the Finance (No. 2) Act, 1940, 
Sched. 5, para. 2, it was provided that, in the cases where the taxpayer 
suffered tax by deduction before the rate was increased and the deduction - 
had been made at the original rate, the deficiency in the amount of tax 
so deducted should be made good by increasing the deduction from the next 
payment by an amount equal to the amount of the deficiency. During the 
year 1939-1940 the trustees sold certain investments before the standard 
rate was increased, and they received interest thereon subject to the deduc- 
tion at the original rate, with the result that their transferees had to make 
good the deficiency. In the following year the trustees bought certain 
investments after the standard rate had been increased. On the income 
derived from those investments the trustees had to pay by deduction not only 
the tax at the increased standard rate, but also the sum required to make 
good the deficiency in the amount of tax which their transferors had suffered. 
On the repayment claim made by the trustees for the years in question it 
was contended for the Crown that, for the year 1939-1940, when the trustees 
had sold stock before the increase of the standard rate, the amount paid 
by the transferees in respect of the deficiency must be deemed to have 
been paid by the transferors, 7.e., the trustees, with the result that the 
trustees could recover, under the exemption section, not only the tax actually 
suffered by deduction, but also the deficiency which was in fact paid by the 
transferees ; conversely, for the year 1940-1941, when the trustees had 
bought stock after the increase of the standard rate, the amount of the 
deficiency paid by them as .. nsferees must be deemed to have been paid 
by their transferors, with the result that the trustees could not recover 
the amount paid for such deficiency. These contentions of the Crown 
were based on the Finance (No. 2) Act, 1939, Sched. 6, para. 2, and the 
Finance (No. 2) Act, 1940, Sched. 5, para. 2, which provided that the 
deficiency payment “should be accounted for and assessed in the same 
manner as the tax deducted from the original payment.” The deficien 
which, according to the contentions of the Crown, the trustees were ‘ntitlen 
to claim for the year 1939-1940 was of a small : h an 
which the trustees had actually b PebrenraAlmeeh ain Sestie pore, 

Ware ah ears y borne by deduction for the year 1940-1941] :— 

LD: the words accounted for”? in the Finance (No. 2) Act, 1939 
Sched. 6, para. 2, and the Finance (No. 2) Act, 1940, Sched. 5, para. 2. 





Ps 
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meant that the paying agent who had deducted the tax must account 
for it, and the words “. . . and assessed in the same manner as the tax 
deducted from the original payment ” meant that the deficiency payment 
was to be treated as if it had been included in the original assessment : 
they could not be construed as containing by implication a provision that, 
in the case of a transfer of stock after the standard rate had been increased, 
the transferor was to be treated as the person who made a payment which 
was in fact made by the transferee. The appellant trustees were, therefore, 
entitled to the repayment of the amounts claimed by them. . © 


[EDITORIAL NOTE. This case deals with the incidence of tax where stock is trans- 
ferred during a year in which there is an increase in the standard rate of tax by a second . 
Finance Act. The deficiency in the deduction of tax at source is to be borne by the 
transferee out of the next payment and the transferor, being in the circumstances 
under consideration exempt from payment of income tax, cannot recover from the 
Revenue the increased deduction which he has not in fact paid. £ converso, where the 
transferee is liable for the deficiency deduction he can on a claim for repayment as not 
being liable for income tax, recover not only the tax suffered’ but also the deficiency 
payment suffered by him. 

For THE FINAnceE (No. 2) Act, 1939, ScHED. 6 AND THE FINANCE (No. 2) Act, 1940, 
ScHED. 5, see HALSBURY’s STATUTES, Vol. 32, p. 1218, and Vol. 33, p. 216 
respectively. 

CasE StTaTED under the provisions of the Income Tax Act, 1918, ss. 27 (5), 
149, by the Commissioners for the General Purposes of the Income Tax for the 
division of the Duchy of Lancaster in the county of London, for the opinion 
of the King’s Bench Division of-the High Court of Justice. The respondents, 
the managers of eight pension and provident funds for the benefits of the 
employees of Cable and Wireless, Ltd., preferred in their capacity as such 
managing trustees a claim for the repayment of income tax, the question in 
dispute being the amount of tax repaid in respect of the respondents’ invest- 
ment income for the years 1939-1940 and 1940-1941, and the basis upon which 
the repayment of that tax had been made. The following facts were admitted : 


The company was formed in April, 1929, to acquire the “‘ communications ”’ assets 
of [various undertakings]... At the time of acquiring these assets the company 
took over the employees of the various undertakings... and all the pension and 
provident funds of the undertakings were brought under the management of one set 
of trustees ... At the same time an unlimited company known as Cables and Wirelees 
Pension Fund Trustee was incorporated under the Companies Act, 1929, in order 
that it might act as custodian trustee and the investments of the funds were transferred 
to it in that capacity ... There are now eight funds, of which the respondents are 
the present managing trustees. Of these eight funds... five have been fully 
approved for the purposes of the Finance Act, 1921, s. 32 by the Inland Revenue 
Commissioners, two have been approved to the extent of 81.5 per cent. and 99.36 
per cent. respectively, and one had not been approved ... Under the Finance 
Act, 1921, s. 32, the respondents are entitled to exemption from income tax on (i) 
the whole of the investment income of the first five of the . . . funds, (ii) on the other 
two to the extent stated ... It has been the practice of the respondents . . . to 
make quarterly claims for repayment of income tax in respect of the investment income 
received on behalf of the funds under deduction of tax for the quarters ended respectively 
Mar. 31, June 30, Sept. 30, and Dec. 3], in each year ... The claims so made were 
allowed by the Inland Revenue Commissioners and repayments of tax were duly made 
quarter by quarter. 

By the Finance Act, 1939, 8. 11, which became law on July 28, 1939, it was provided 
that income tax for the year 1939-1940 should be charged at the standard rate of 58. 6d. 
in the pound. By sect. 7 of the Finance (No. 2) Act, 1939, which became law on 
Oct. 12, 1939, it was provided that the standard rate of income tax for the year 1939- 
1940 should as respects the last three-quarters of the year be increased by 2s. to 7s. 6d. 
in the pound and that the increase should be averaged over the whole of the year, 
thus making the average rate 7s. in the pound. By sect. 11 of the Finance Act, 1940, 
which became law on June 27, 1940, it was provided that income tax for the year 
1940-1941 should be charged at the standard rate of 7s. 6d. in the pound. By sect. 6 
of the Finance (No. 2) Act, 1940, which became law on Aug. 22, 1940, it was enacted 
that the standard rate of income tax for the year 1940-1941 should be 8s. 6d. in the pound 
_ , . Pursuant to these enactments tax was deducted from interest and dividends 
paid during the first half of each of the ycars 1939-1940 and 1940-1941 at the rates of 
be. 6d. and 7s. 6d. in the pound respectively. Adjustments to give effect to the said 
increases of rate were made by deducting from interest and dividends paid during the 
second half of each of the said years income tax at the rates of 8s. 6d. and 9s. 6d, 


respectively. 


18 [Jan. 5, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


During the second half of each of the said years 1939-1940 and 1940-1941 certain 
changes occurred in the investments of the Pension and Provident Funds . . The 
result of these changes was that in certain cases the income of the funds suffered tax 
at a rate greater or less than the standard rate of tax for the years 1939-1940 and 1940- 
1941 as fixed by the Finance (No. 2) Act, 1939, and the Finance (No. 2) Act, 1940. 
In making their claims the respondents claimed repayment of the actual amounts of 
tax deducted from the payments of interest and dividends they received. Having 
considered the claims . . . the appellant [inspector of taxes] expressed the view that 
in respect of all items of income that arose in the years in question tax was repayable 
at the standard rate fixed by the second Finance Act of the year... The changes 
[which occurred] all took place in investments the income whereof in the year 1939- 
1940 fell within the proviso to para. 1 of Sched. 6 of the Finance (No. 2) Act, 1939, 
and therefore within para. 2 of that Schedule, and in the year 1940-1941 fell within 
the proviso to para. 1 of Sched. 5 to Finance (No. 2) Act, 1940, and therefore within 


para. 2 of that Schedule. 
If the contentions of the respondents were upheld, the total tax repeyable to them in 


reepect of the year 1939-1940 would be £80,776 8s. 1d., and in respect of the year 1940- 
1941 would be £100,134 5s. lld., whereas if the contentions of the Inland Revenue 
Commissioners were upheld the amounts repayable for those years would be £81,168 
5s. 2d., and £99,003 6s. 5d., respectively, involving an increase of the amount repayable 
in respect of the year 1939-1940 of £391 17s. 1d., and a reduction of the amount repayable 
in respect of the year 1940-1941 of £1,130 19s. 6d. (7.e., a net reduction in respect of the 
two years of £739 2s. 5d.) ... 

On these facts the Commissioners held that the respondents were entitled 
to the amounts claimed by them. The Crown appealed. 

The Attorney-General (Rt. Hon. Sir ‘Hartley, Shaweross, K.C.) and Reginald 
P. Hills for the appellant. . 

Cyril King, K.C., and Heyworth Talbot for the respondents. 

Cur. adv. vult. 


MacNAGHTEN, J.: The respondents are the managing trustees of seven 
superannuation funds established for the benefit of employees of Cable and 
Wireless, Ltd. Under the Finance Act, 1921, s. 32, income derived from invest- 
ments belonging to the trustees is exempt from the payment of income tax. 
In the case of five of these funds, the whole of the investment income is exempt : 
in the case of the other two, the exemption extends, in the one case, to 
81.5 per cent., and, in the other, to 99:36 per cent. 

It might have been thought impossible to raise any question of law as to the 
effect to be given to so simple an enactment, and down to the tax year 1939-40 
no such question was ever raised. It was the practice of the trustees to make 
quarterly claims for repayment of income tax in respect of the income received 
under deduction of tax for the quarters ended respectively Mar. 31, June 30 
Sept. 30, and Dec. 31, in each year. In each of those claims, the trustees set 
out the particulars of the gross amount of interest received from each holding 
of stock, and the amount of tax deducted therefrom, and its allocation to the 
respective funds. The claims were, in all cases, supported by the production 
of interest warrants and counterfoils, and the claims so made were allowed 
by the Inland Revenue Commissioners, and repayments of tax were duly made 
quarter by quarter. 

In each of the tax years 1939-40 and 1940-41, there were two Finance Acts ; 
and the standard rate of income tax for the year imposed by the first Act was 
increased by the second Act. By the Finance Act, 1939, which became law 
on July 28, 1939, the standard rate was fixed at 5s. 6d. in the pound, but, b 
the Finance (No. 2) Act, 1939, which became law on Oct. 12, 1939, tha rete aft 
increased to 7s. So, too, by the Finance Aét, 1940, which became law on June 
27, 1940, the standard rate was fixed at 7s. 6d., and by the Finance (No. 2) 
Act, 1940, which became law on Aug. 22, 1940, the standard rate was increased to 
8s. 6d. In each of those years the trustees held securities on which the interest 
was paid partly before and partly after the rate of tax was increased. It was 
provided by the Acts which increased the standard rate of tax that, in the cases 
where the taxpayer suffered tax by deduction before the rate was increased 
and the deduction had been made at the original rate, the deficiency in the 
amount of tax so deducted should be made good by increasing the deduction 
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the income derived from those investments, the trustees suffered tax at the 
increased standard rate, and it is conceded that they were entitled to repayment 
in full, no more and no less. But, as to investments which the trustees sold 
before the standard rate was increased, and as to investments which they bought 
after it had been increased, a contention is raised by the Crown which certainly 
has the merit, if it be a merit, of ingenuity. 

_ During the tax year 1939-40, it so happened that the trustees sold certain 
investments before the standard rate was increased, and the trustees received 
interest thereon subject to deduction at the original rate, with the result that their 
transferees had to make good the deficiency. The contention put forward 
by the Crown is that the amount paid by the transferees in respect of the defi- 
ciency must be deemed to have been paid by the trustees, and that the trustees 
are therefore entitled to recover from the Inland Revenue Commissioners, 
not only the tax which they actually suffered by deduction, but also the defi- 
ciency which was in fact paid by their transferees. The tax which the trustees 
actually suffered by deduction in tax year 1939-40 was £80,776 8s. ld.; but, 
according to the contention put forward by the Crown, they should be treated 
as if they had paid tax to the amount of £81,168 5s. 2d., and the Inland Revenue 
Commissioners ought to pay that sum to the trustees. That certainly seems a 
very surprising result. 

In the following year the trustees made a number of investments after the 
standard rate had been raised. On the income derived from those investments, 
the trustees had to pay by deduction, not only tax at the increased standard 
rate, but they also had to pay the sum that was required to make good the 
deficiency in the amount of the tax which their transferors had suffered by deduc- 
tion on income received. by them before the rate was increased. In that year the 
amount of tax which the trustees suffered by deduction was £100,134 5s. 1ld., 
but, according to the contention put forward by the Crown, they must be treated 
as having only suffered a deduction to the extent of £99,003 6s. 5d. 

This contention is based upon the provisions to be found in the Schedules to 
the. Finance (No. 2) Act, 1939, and the Finance (No. 2) Act, 1940. Those. 
Schedules provide.that the deficiency payment “shall be accounted for and 
assessed in the same manner as the tax deducted from the original payment,”’ 
and it is said, if I rightly understand the argument, that those words support 
the contention advanced by the Crown The words “ accounted for ”’ plainly 
mean that the paying agent who has deducted the tax must account for it, 
and the words “ and assessed in the same manner as the tax deducted from the 
original payment ” mean, I think, no more than that the deficiency payment 
is to be treated as if it had been included in the original assessment ; they cannot, 
in my opinion, be construed as containing by implication a provision that, in 
the case of a transfer of stock after the standard rate had been increased, the 
transferor is to be treated as the person who made a payment which was in 
fact made by the transferee. — ; 

In my opinion, the decision of the General Commissioners was right, and the 
appeal must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Solicitor of Inland Revenue (for the appellant) ; Bircham & Co. 


(for the respondents). 
[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 
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ASSOCIATED LONDON PROPERTIES, LTD. v. SHERIDAN. 


[Ki1ne’s Benon Drviston (Wrottesley, J.), November 12, 1945.] 


Landlord and Tenant—Notice to quit—Construction—Lease for two years and there- 
after for consecutive periods of two quarters—Lease determinable on or after 
given date by two quarters’ previous notice in writing—Lease determined by 
landlords by notice expiring on given date—Notice invalid. 

By a lease, dated Mar. 25, 1942, certain premises were demised by the 
plaintiffs to the first defendant from Dec. 25, 1942, for a term of two years 
and thereafter for consecutive periods of two quarters ‘ determinable 
nevertheless as hereinafter mentioned.” By cl. 6 of the lease, providing 
for termination, it was stipulated that if on or after June 24, 1945, either 
party should desire to determine the lease and should give to the other 
of them two quarters’ previous notice in writing of such desire, then, 
immediately upon the expiration of such notice the lease and everything 
contained therein should cease and be void. On the strength of that clause 
the plaintiffs gave in writing two quarters’ notice to quit expiring on June 
24, 1945, and, the notice having expired, they claimed possession of the 
flat and mesne profits. It was contended for the defendants that, on a 
proper interpretation of the lease, the landlords were not entitled to give 
notice until or after June 24, 1945 :— 

HELD : on a true construction of cl. 6, the earliest date on which a notice 
to quit, which must be a. notice covering two quarters, could be given, 
was June 24, 1945. Consequently, the notice given by the plaintiffs was 
not effective. 

Gardiner v. Ingram (1), Re Lancashire & Yorkshire Bank’s Lease, Davis 
(W.) & Son v. Lancashire & Yorkshire Bank (4) followed. 


[EDITORIAL NOTE. This case decides that where a lease contains provision. for 
determination “on or after” a specified date, notice cannot be given to expire on 
that date, which itself constitutes the earliest date when notice can be given. This 
conclusion is arrived at equally by consideration of the literal meaning of the lease, 
or by applying the reasoning of Lorp CoLERIDGE in Gardner v. Ingram (1). 

As TO DETERMINATION OF NOTICE TO Quit, see HALSBURY, Hailsham Edn., 
Vol. 20, pp. 130-132, para. 140; and For Casxs, see DIGEST, Vol. 31, pp. 439, 440, 
Nos. 5846-5857.] 


Cases referred to : 
*(1) Gardner v. Ingram (1889), 61 L.T. 729; 31 Digest 446, 5931. 
*(2) Thompson v. Matberly (1811), 2 Camp. 573; 31 Digest 439, 5847.. 
»(3) Seer peepee (1860), 8 C.B.N.S. 208; 34 Digest 55, 296; 29 L.J.C.P. 251 ; 
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Action for the possession of a flat and mesne profits. The facts are fully 
set out in the judgment. 

H. J. Astell Burt for the plaintiffs. 

Serjeant Sullivan, K .C., and H. O. Danckwerts for the defendants. 


Wrorrestey, J.: In this case, by a lease appearing to be made on Mar 
25, 1942, between the plaintiffs in this action and the first defendant, a residential 
flat was let to the first defendant for her : 


- + + to hold the same unto the lessee from the twenty-fifth 
y-fifth day of December 1942 

for a term of two years and there: fter for consecutive periods of two quarters (deter- 
minable nevertheless as hereinafter mentioned), 
so that the two years would expire on Dec. 25, 1944, and then the “ consecutive 
periods of two quarters ’’ would begin to run. 

The words “determinable nevertheless as hereinafter mentioned ” refer, 
as all parties agree, to cl. 6 of the lease which reads as follows : 


If on or after the twenty-fourth day of i i i 
! s y of June 1945 either party shall desire to determ 
is lease and shall give to the other of them two quarters previous notice in calves 
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tained shall cease and be void but without judi i i 
) prejudice to the rights and remedies of ei 
Farty against the other in respect of any antecedent claim or breach of Sean paoe 


Upon that clause the plaintiffs gave in writing two quarters’ noti i 
expiring on June 24, 1945 ; and, that notice having sored. they claim a: 
of the flat and mesne profits. The defendants contend that, properly under- 
stood and read, the lease—the relevant provisions of which I have read—does 
not enable a notice to be given at all until on or after June 24, 1945, the very 
day upon which the plaintiffs claim to have the right to possession, and, there- 
fore, of course, that the claim is bad ; and, if they are right, these proceedings 
must fail. 

Whether I construe.the language literally, or whether I appeal to authority 
I am led to the same conclusion, namely, that cl. 6 says what it means, and that 
notwithstanding the habendum, no notice can be given to determine this lease 
—which is not for a fixed term, but which is for a fixed term and thereafter for 
consecutive periods—until June 24, 1945; that is the earliest date upon which 
any notice can be given under cl. 6. That is what the clause says, that if on 
or after June 24, 1945, “‘ either party shall desire to determine this lease and 
shall give to the other of them two quarters previous notice in writing,’ then 
certain results follow. It is quite clear in this case that no notice was given 
(whatever the desire may have been) on or after June 24, 1945; no other 
notice is relied upon or suggested, than that which expires on June 24, 1945. 

I get the same result if I appeal to authority. Gardner v. Ingram (1) was the 
case of an agreement for a lease for five years commencing on Sept. 29, 18865, 
and contained this clause : 

The tenancy might be determined after the expiration of the term of three years 
out of the term of five years hereinbefore mentioned by six calendar months’ notice 
in writing from either of the said parties to the other of them, and that such notice 
must expire at the corresponding quarter-day at which the tenancy commenced. 


Under that clause the tenant gave a notice—which was, as it happened, a bad 
notice—to expire at the end of the three years, that is to say, on Sept. 29, 1888, 
which was the expiration of the three years. Apart from the fact that the 
notice was equivocal in its terms, and, therefore, bad, Lorp CoLEripaz, L.C.J., 
dealt with the case of Thompson v. Maberly (2), which had been thought to be 
authority for the proposition that such a lease might be determined at the 
expiration of the three years, although the language of the clause dealing with 
it said that. it might be determined after the expiration of the three years, 
Lorp COLERIDGE said (61 L.T. 729, at p. 730) : 

That case is not, however, quite satisfactory, as it appears to have been decided 
on the meaning of the word certain [the phrase in Thompson v. Maberly (2) was “ for 
twelve months certain, and six months notice to quit afterwards ’’] and as Lorp 
CAMPBELL points out in a note, the decision was for the plaintiff on another peint, 
eo that Lorp ELLENBOROUGH’s observation was obiter. It is true that in the case of 
Brown v. Symons (3) in the Common Plet s, which was an apprenticeship case and turned 
upon the words “ for twelve months certain,” Thompson v. Maberly (2) was cited in 
the argument, and was not disapproved of. But I think that in a case of a similar 
agreement where the word “ certain ” does not occur, it would be very doubtful whether 
Thompson v. Maberly (2) should be treated as an authority. 


In that case, therefore, Lorp CoLERDGR, L.C.J., was of opinion that the earliest 
date at which that tenancy could have been determined was twelve months 
after the expiration of the three years, on Sept. 29, 1889, because the notice 
could not be given until after the expiration of the term of three years ; and, 
inasmuch as it had to expire on the same day as the tenancy commenced, that 
would bring it to the end of the fourth year. Bowen, L.J., said (61 L.T. 729, 
at p. 730), quite shortly, that on that point he entirely agreed with Lorp 
CoLEeRInGE, L.C.J. 

The reasoning in that decision was adopted by Evz, J., in Re Lancashire and 
Yorkshire Bank’s Lease (4). That was the case of a lease for a term of five 
years from Mar. 25, 191), and it contained a proviso that : 


. after the expiration of the first three years of the term hereby granted, if the 
lessees shall desire to determine this lease, and shall give to the lessors six calendar 
months’ previous notice in writing of such their desire, such notice to determine on any 
quarter day, and shall, up to the time of such determination, pay the rent and perform 
and observe the covenants on their part hereinbefore contained, then and immedistely 
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on the expiration of such notice this present demise and everything herein contained 
shall cease and be void. 

In that case the three years expired, as will be seen, on Mar. 25, 1914 ; it had to 
be a six months’ notice ; and on Nov. 14, 1913 (and, therefore, before the expira- 


tion of the three years) : 
. the plaintiffs gave notice in writing to the defendants that it was their intention 
to quit and delive: up possession of the premises on June 24, 1914. 

The case was held to be indistinguishable from Gardner v. Ingram (1); the 
notice in question was held to be invalid ; and Evz, J., in dealing with the matter 
pointed out that the notice purporting to determine the tenancy on June 24, 
1914—-which was at the expiration of one quarter only after three years, and did 
not allow for a six months’ notice after the expiretion of three years—was 
bad. In other words, the judge said that the notice given after the expiration 
of the first three years must be given after the expiration of those three years— 
the language makes that quite plain. Whether, therefore, I look at the matter 
from the point of view of the literal meaning of the clause or in the light of 
authority, I reach the same result. 

It is true that it was suggested to me by counsel for the defendants that 
even the habendum upon which counsel for the plaintiffs relies was by no means 
clearly in the plaintiff’s favour, for it was not for a term of two years and for 
one period, but it was for a period.of two years ‘“‘ and thereafter for consecutive 
periods of two quarters.’’ I think counsel for the defendants desired me to infer 
from that that there must be at least two of these periods. I cannot accept that 
argument because I think the word “ periods’ there is used in the ordinary 
way to cover the case of one period or more, according to when the notice came 
to be given. That point, however, in my view it is unnecessary for me to decide 
because I found my judgment in this case upon the other grounds to which I 
have referred. 

The argument put forward by counsei for the plaintiffs really amounts to 
this, that I am to read cl. 6 as though, instead of as it does read, it were altered 
in two ways. The first is that it should be read as though it were worded : 

If either party ehall desire to determine this lease on or after June 24, 1945, and 
shall give to the other of them two quarters’ previous notice in writing. 
Even then it would not be strictly accurate grammatically, for in that event 
there should be the further alteration so as to have the appropriate grammar 
that it should be also altered to read : 

+ and shall have given to the other of them two quarters’ previous notice in 
writing. 
penne cnn ps ue out ie if el. 6 had been framed in those terms, it would 

p o the plaintiffs in this case to give notice which determined 
on June 24, 1945; but in fact the language is not that. The language is that 
which I have read at the beginning of this judgment, and, interpreting that 
language literally, there must be judgment for the defendants with costs. 


Judgment for the defendants with costs. 


Solicitors : Clifford-Turner & Co. (for the plaintiffs): E, . 
Lazarus & Son (for the defendants). s 8); Edward Montague 


[Reported by R. Boswetu, Esa., Barrister-at-Law.] 
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Re WELFORD’S WILL TRUSTS, DAVIDSON v. DAVIDSON 
AND OTHERS. 
[CaanceRY Drvision (Romer, J.), October 24, November 5, 1945.] 


Powers—Exercise—Special power to appoint by deed or will—Whether intention 
to exercise expressed in will—Gift, subject to payment of debts, of “all my 
real and personal estate whatsoever and wheresoever and over which I shall 
have an y disposing power at the time of my decease ”—_Gift to objects of the 
special power—‘* And ”—Failure to use ‘‘ appoint.” 

Under her father’s will, Mrs. D. had a special power of appointment 
among her children and grandchildren over a settled legacy. The power 
was exercisable by deed or will, and, in default of appointment, on Mrs. 
D.’s death the legacy was, in the events which had happened, to be divided 
equally among her five children. By her will, made on Oct. 18, 1938, Mrs. 
D. provided (by cl. 3): “‘ Subject to the payment of my just debts funeral 
and testamentary expenses I give devise and bequeath all my real and 
personal estate whatsoever and wheresoever and over which I shall have 
any disposing power at the time of my decease to my children E.I.N.K., 
and E.S.D., in equal shares absolutely.’ She did not exercise the special 
power during her lifetime and the question to be determined was whether 
the words in her will “‘ and over which I shall have any disposing power 
at the time of my decease ’”’ were a sufficient exercise of the power. She 
was not the donee of any other general or special power of appointment 
either at the date of her will or at the date of her death. It was contended 
by the children who were not beneficiaries under her will (i) that the words 
in question were used in an explanatory sense or to introduce an additional 
quality to the property already mentioned ; (ii) that the reference to pay- 
ment of debts negatived any intention to exercise the power of appoint- 
ment; (iii) that the failure to use the word ‘appoint ”’ also negatived 
such intention ; and (iv) that, properly construed, the words referred to a 
power of appointment which might be acquired after the date of the will 
and not to the special power which Mrs. D. already had :— 

HELD: (i) the use of the word “ and ”’ before the words “‘ over which I 
shall have any disposing power at the time of my decease ”’ was not intended 
merely to introduce an additional quality to the property disposed of. The 
clause must be regarded as elliptical and its true meaning was “ and all 
real and personal estate over which I shall have any disposing power at the 
time of my decease.” 

(ii) the reference at the beginning of the gift to the payment of debts 
was not an intention to charge with their payment each item of the property 
subsequently referred to, but the rule of reddendo singula singulis must be 
applied, so that the debts were payable only out of property properly 
chargeable therewith. 

Re Teape’s Trusts (2) applied. 

(iii) failure to use the word ‘‘ appoint ” did not necessarily imply that a 
special power of appointment had not been exercised. 

(iv) the words ‘‘ over which I shall have any disposing power at the time 
of my decease” did not refer to property subject to a disposing power 
which Mrs. D. might subsequently acquire, but to property over which 
she should have a disposing power at the time of her death. The language 
was, therefore, accurate in relation to a power which was operative at the 
date of the will but which could subsequently be executed by deed. 

(v) though the interests of those entitled in default of appointment were 
vested subject to divesting by the exercise of the power, it was not essential 
to such divesting that the words used by the person exercising the power 
should contain no element of doubt. (ape: = 

(vi) upon the true gpnstruction, of the will, and in view of the fact that this 
was the only power of appointment that Mrs. D. had ever had, Mrs. D. 
had exercised by her will the special power of appointment over her settled 
legacy. =. 

RIAL In Grey v. Pearson ( (1857) 6 H.L. Cas. 61), LonpD WENSLEYDALE 

Re tl the Toone of the ile that in i ses wills the “‘ grammatical and ordinary 

sense of the words is to be adhered to, unless that would lead to some absurdity, or 
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some repu nce or inconsistency.” In this case ‘‘and”’ is accordingly given its 
Sedhiney Gan winnitve meaning, alihatiah involving an ellipsis, since the more a 
sense of introducing an explanatory sentence would add nothing to the preceding 
words. ; 

The intention to execute the special power of appointment, notwithstanding the 
omission of the word “ appoint ” is decided by the application of the rule laid down 
by Saraant, J., in Re Ackerley (1), namely, that: ‘“‘ In order to exercise 4 special 
power there must be a sufficient expression or indication of intention in the will or 
other instrument alleged to exercise it ; and that either a reference to the power or a 
reference to the property subject to the power constitutes in general e sufficient indica- 
tion for the purpose.’’ Here the reference is to the property subject to the power. 

As TO INTENTION TO EXERCISE POWER OF APPOINTMENT. see HALSBURY, Hail- 
sham Edn., Vol. 25, pp. 549-554, paras. 986-981; and ror CasEs, see DIGEST, Vol. 37, 
pp. 446-460, Nos. 491-617.] 


Cases referred to: ; A 

*(1) Re Ackerley, Chapman v. Andrew, [1913] 1 Ch. 510; 37 Digest 454, 562; 82 
L.J.Ch. 260; 108 L.T. 712. 

*(2) Re Teape’s Trusts (1873), L.R. 16 Kq. 442; 37 Digest 45], 541; 43 L.J.Ch. 87; 
28 L.T. 799. 

(3) Re Weston’s Settlement, Neeves v. Weston, [1906] 2 Ch. 620; 37 Digest 451, 540; 
76 L.J.Ch. 54; 95 L.T. 581. - 

*(4) Von Brockdorff v. Malcolm (1885), 30 Ch.D. 172; 37 Digest 480, 777; 55 L.J.Ch. 
121; 53 L.T. 263. 

(5) Re Holford’s Settlement, Lloyds Bunk, Ltd. v. Holford, [1944] 2 All E.R. 462; 
[1945] Ch. 21; 114 L.J.Ch: 71; 171 L.T. 379. 

*(6) Re Hayes, Turnbull v. Hayes, [1901] 2 Ch. 529; 37 Digest 425, 335; 70 L.J.Ch. 
770; 85 L.T. 85. 

(7) Re Bower, Bower v. Mercer, [1930] 2 Ch. 82; Digest Supp.; 99 L.J.Ch. 17; 141 
L.T. 639. 


ADJOURNED Summons to determine whether Mrs. Elizabeth Scott Davidson 
had exercised by her will the special power of appointment over her settled 
legacy which was conferred upon her by her father’s will. The facts and the 
relevant clauses of the wills are fully set-out in the judgment. 

hk. R. Formoy for the plaintiff. 

Wilfrid Hunt for the first defendant. 

G. D. Johnston for the second defendant, a beneficiary under vhe will. 

John Pennycuick for the third defendant, a beneficiary under the will. 

The fourth defendant did not appear. 

Cur. adv. vult. 


RoMEr, J.: By his will dated May 9, 1865, William Henry Welford, after 
appointing executors and trustees and making certain pecuniary and specific 
bequests, directed as follows : 


unappointed fund without the appointed eh i i istributi 
the same daughter shall declare a aanieee nientio is Seton a 
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The testator died on Apr. 25, 1876. He left, among other children, a daugh 
Elizabeth Scott Davidson, whom I will Rreiiahne ce. to as Mrs. oes 
The question which T have to determine is whether or not Mrs. Davidson exercised 
by her will the special power of appointment over her settled legacy which was 
conferred upon her by her father’s will. 

Mrs. Davidson died on Jan. 7, 1945. By her will, which was dated Oct. 18, 
1938, after appointing two executors (naming as one of them her son Edward 
Selby Davidson) and giving some pecuniary legacies, Mrs. Davidson, by cl. 3 
thereof, expressed herself in the following terms : 

Subject to the payment of my just debts funeral and testamentary expenses I give 
devise and bequeath all my real and personal estate whatsoever and wheresoever and 
over which I shall have any disposing power at the time of my decease to my children 
Ellen Isabel Naysmith Kydd and the said Edward Selby Davidson who shall be living 
at my death and if more than one in equal shares absolutely. 

The. first thing to be observed about this language of Mrs. Davidson is that, 
whatever may have been the property with which she was intending to deal, 
she has not expressed herself with perfect grammatical accuracy, and a question 
arises as to the meaning and effect of the word “‘ and ’”? which appears between 
the words ‘‘ wheresoever ”’ and ‘“‘ over.’”’ The word was not, in my judgment, 
intended to be used in an exegetical or explanatory sense. Such a sense is not 
in accordance with the normal use of the word “ and,’ which has primarily a 
conjunctive meaning. I think this primary meaning should be attributed to 
the word rather than a secondary and unusual meaning, in the absence of some 
compelling context to the contrary. Reading, then, the word “and” in a 
conjunctive sense, two alternatives seem possible; (i) that she was introducing 
an additional quality to the property of which she was disposing, viz., that it 
should not only be her own property, but that at the time of her death she 
should have a disposing power over it; or (ii) that she was bringing into the 
scope of the gift property different. from, and additional to, her own real and 
personal estate which she had already mentioned. It seems to me that the 
first of these alternatives would result in no effect being given to the words 
which follow the conjunctive. It is plain that she could dispose of what belonged 
to her and nothing effectual therefore is added to the words ‘‘ all my real and 
personal estate’ if this alternative is adopted. In my judgment, the second 
alternative is to be preferred, notwithstanding that, if adopted, it involves 
anellipsis. I think the true meaning of the testatrix would be expressed by the 
words “I give devise and bequeath all my real and personal estate whatsoever 
and wheresoever and all real and personal estate over which I shall have any 
disposing power at the time of my decease,’’ etc. So read, the word ‘and ”’ 
which follows upon the word ‘‘ wheresoever ’’ receives its primary conjunctive 
signification and effect is given to the language which it introduces. 

Before considering whether the disposition, as so construed, operated as an 
exercise of the power now in question, it is necessary to note one or two facts 
which were established by the evidence filed in support of the originating 
summons. This evidence consisted of an affidavit of the plaintiff Alfred Newall 
Davidson. He says that Mrs. Davidson had issue five children only, namely, 
himself and the four defendants, all of whom have long since attained the age 
of 21 years. To the best of the plaintiff's information and belief, his mother 
did not at the date of her will or of her death have any power of appointment 
other than the special power of appointment over the said settled legacy under 
the testator’s will; and he states that she did not in her lifetime exercise that 
power by deed. The investments representing the said settled legacy (including 
accruers thereto) are of the value of about £2,100 subject to estate duty. The 
net estate of Mrs. Davidson at her death (i.e., her own estate) was sworn for 
probate at the value of £2,178. She had no real estate at the date of her will 
or of her death. aU 

The general principle to be borne in mind in considering whether or not a 
special power has been executed in any given case is not in doubt and was 
stated in Re Ackerley (1) by Sarcant, J., in the following words ( [1913] 1 Ch. 


510, at p. 515) : 


_. . in order to exercise a special power there must be a sufficient expression or 
indication of intention in the will or other instrument alleged to exercise it ; and that 
either @ reference to the power or a reference to the property subject to the power 
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constitutes in general a sufficient indication for the purpose. 


i ,; he words 
SarGant, J., then explained what he meant by t 
statement of the general rule has frequently been referred to, 


i bsequent cases. 
eriaviny regard to the conclusion which I have formed and expressed upon 


: : ; i ith one 
stion whether Mrs. Davidson was intending by her will to deal wit 
oa ie with two classes of property, and to the fact that the ea ing 
now under consideration was the only power of appointment that she ever +7 , 
it would seem reasonable, at first sight, to suppose that her meee was . 
exercise the power ; for the second class of property consisted of real 77 thiogeistny 
estate which was not her own but which was property over whic s - a 
power of disposal and there was in fact one such item of property, and on Pegi 
viz., the settled legacy. In other words, there would appear, prima facie, 
a sufficient reference to the property subject to the power. The donees, more- 
over, were objects of the power and, apart from one consideration, the disposi- 
tion contained no directions which were in conflict with the legitimate treatment, 
tination, of the settled legacy. rites 

a paca however, of the shied of Mrs. Davidson who are not beneficiaries 
under her will, certain considerations were advanced as showing that no sufficient 
expression or indication is to be found of an intention by her to exercise the 
special power, and that the will, taken as a whole, is only consistent with the 
view that the testatrix was directing her mind exclusively to property over 
which she should at her death have an unqualified power of disposition. In the 
first place, it is said that she has subjected the whole of the property of which 
she was affecting to dispose to the payment of her debts and funeral and testa- 
mentary expenses, and that accordingly each and every item of property within 
thé scope of the disposition is stamped with a charge which the testatrix was at 
perfect liberty to impose upon her own property, or property over which she had 
a general power of appointment, but which she had no authority to impose 
upon the settled legacy. Secondly, it is observed that there is a significant 
omission of the word ‘“‘appoint.” Thirdly, it is contended that the words 
“over which I shall have any disposing power at the time of my decease ”’ 
are irreconcilable with the view that there was present to her mind the intention 
of exercising the special power which she already had; and, fourthly, it is 
pointed out that the onus is on the persons claiming to be appointees to satisfy 
the court that the power was exercised and that, if there is a doubt about the 
matter, it should be resolved in favour of those who take in default of appoint- 
ment, inasmuch as they take vested interests liable to be divested only by a 
clear appointment to other objects. 

As to the first of these considerations, it is true that the words of gift are 
preceded by the qualification ‘‘ subject to the payment of my just debts funeral 
and testamentary expenses.’ I read these words, however, as a warning 
to the executors that these outgoings have got to be met, in priority to the 
beneficial interests, rather than as an intention to charge with their payment 
each and every item of the property subs®quently described. The rule of 
reddendo singula singulis may I think be fairly and legitimately applied : com- 
pare, for example, Re Teape’s Trusts (2); and the case does not in this respect 
fall within the class of which Re Weston’s Settlement (3) is an example. 

Then, secondly, as to the omission of the word “ appoint,” this omission is 
undoubtedly an element which has to be taken into account when weighing 
up the considerations as a whole, but I do not think it is of any considerable 
importance in itself. It is not as though the words “I give ” or “I bequeath ”’ 
are altogether inapt or unsuitable when used in relation to property which is 
subject to a special power. All that can be said is that the words “‘ I appoint ”’ 
are.more apt and more suitable and that the use of them would in some cases 
be decisive of an intention to exercise a power. 

I come now to the third contention, viz., that the language used is not fairly 
referable to the special power of appointment which the testatrix had at the 
time of making her will, but is applicable only—or, at all events, is far more 
applicable—to a future possibility, viz., that at the date of her death the testatrix 
should possess a power of appointment of which she had no knowledge at the 
date of her will, and that, as the language used is, at the very least, equally 
applicable to this conception, it is insufficient to Operate as an exercise of the 


‘in general.’ This 
and approved, 
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special power now in question. This view of the matter would appear to be 
“aan onan with the decision of PraRsoN, J., in Von Brockdorff v. Malcolm (4). 

n that case a testator had at the date of his will a power of appointment, under 
a settlement, over certain property in favour of his children and remoter issue. 
By his will, without making any express reference to the power, he gave: 
a all the real and personal estate and effects whatsoever and wheresoever, whether 
in possession, reversion, remainder, or expectancy, over which at the time of my decease 
I shall have any beneficial disposing power by this my will” to trustees, upon trusts 
partly for persons who were objects of the power, and partly [for persons who were not] 
It was held by PEarson, J., that this language sufficiently indicated an intention 
on the part of the testator to exercise the power. Counsel, who argued before 
me on behalf of those entitled in default of appointment, says that the point I 
am now considering was not argued in that case. The argument and judgment 
in the case certainly appear to have been mainly concerned with the effect of 
the word * beneficial’ and I do not know whether the point I am now con- 
sidering was raised or not. If it was raised, it certainly was not dealt with speci- 
fically, nor apparently was any express reference to the point made (as it might 
have been) in Re Holford’s Settlement (5). 

Having regard to the interpretation which I have placed on the language 
which Mrs. Davidson used, it follows that she had in mind two kinds of property, 
viz., that which was her own and that which, though not her own, she could 
disposé of in some direction which, at all events, included her children Ellen 
and Edward. For the purposes of the argument it must be assumed that Mrs. 
Davidson was contemplating the possible subsequent acquisition either of a 
general power or of a special power. The suggestion that she had in view 
some general power of appointment, which she might subsequently acquire, 
results in no real effect being given at all to the words “ ard over which I shall 
have any disposing power at the time of my decease.’’ The reason for this is 
that, by virtue of the Wills Act, 1837, s. 27, any property over which she had a 
general power of appointment at her death would pass under the general words 
of gift, devise and bequest which she had already used. To adopt this view of 
the matter accordingly involves a departure from the ordinary principle of 
construction that, if possible, some effect should be given to every part of a 
will. The second alternative is that the testatrix had in mind some special 
power of appointment which she might subsequently acquire. It seems to me 
inherently improbable that any tesiz.tor should have it in his mind to exercise 
a special power of appointment at a time when he is necessarily unaware of the 
conditions or limitations which might be attached to the power, when created. 
This improbability formed the foundation of the Court of Appeal’s decision in 
Re Hayes (6). As to whether a donee of such a power can in fact exercise it 
by anticipation, even if so minded, see Re Bower (7). I am, accordingly, not 
prepared to accept this alternative as reasonably possible. 

The only remaining view would appear to be that Mrs. Davidson was in 
fact intending to pass to her two named children the property subject to the 
power which she had at the daté of her will, provided that at her death such 
property, or some of it, still remained subject to the power. I am unable to 
see why the language which she used is, so far as the present point 1s concerned, 
unsuited to the purpose. In the first place, the testatrix does not refer to 
property subject to a disposing power which she might subsequently acquire, 
but to property over which she should have any disposing power at the time of 
her decease, which seems to me to be a very different thing. Secondly, the 
language used is, as I think, perfectly accurate and apt in relation to a power 
which was fully operative at the date of the will, but which could subsequently 
be executed by deed or released. Upon these contingencies would depend the 
question whether, at Mrs. Davidson’s death, she still had a disposing power 
over the settled legacy or not. Apart altogether, then, from the decision in 
Von Brockdorff v. Malcolm (4) I am of opinion that the language used in Mrs. 
Davidson’s will is more applicable to an intention to pass the settled legacy 
than to an intention to exercise some subsequently acquired general or special 

wer. pram. 
Si eakine, as I have tried to do, all the relevant circumstances into consideration, 
and attributing to each of them such weight as I think it deserves, I have arrived 
at the conclusion that Mrs. Davidson did exercise the special power over her 
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settled legacy. With regard to the fourth contention of counsel for esate, 
in default of appointment (i.e., the contention dealing with sap oO BR irpids 
it is, of course, impossible to say that no uncertainty arises as ee e in m 
of a testatrix who expresses herself in such language as Mrs. Davidson pea! ‘ 
I cannot, however, accept the view that the vested interests of paae Ww ‘f pe 
entitled in default of appointment can only be divested in cases in which, ete 
ally speaking, there is no element of doubt ; and, having come to a eae y 
clear conclusion on the present case, I propose to give effect to it by dec! ar ee 
in answer to question 1 of the pageant cane Mrs. Davidson did exercise the 
i f appointment over her settled legacy. e 
Setar Se eisth Costs of all parties, as between solicitor and client, 
the capital of the settled legacy. a 
Meciair Chiford-Turner © Co, agents for Ingledew, Mather & Dickinson, 
Newcastle-on-Tyne (for the plaintiff and the first defendant) ; Hyde, Mahon & 
Pascall, agents for Keenlyside & Forster, Newcastle-on-Tyne (for the second and 


third defendants). ; 
[Reported by B. AsuHKkenazi, Esq., Barrister-at-Law.] 


Re COOPER’S ESTATE, BENDALL v. COOPER AND OTHERS. 
(CHANCERY Division (Cohen, J.), October 30, November 9, 1945.] 


Wills—Construction—Gift of testator’s residuary estate to his sons in the event of 
testator and his wife dying ‘during the present war ”—Substitutionary 
dispositions if sons should also die ‘“‘ during the present war ?—‘‘ The present 
war ”’—Strict legal meaning displaced by context. 

On Oct. 17, 1941, the testator made a codicil to his will. By cl. 1, he 
declared that the provisions therein should be substituted for those in his 
will in the event of his wife dying before having obtained beneficial owner- 
ship of the estate bequeathed to her by his will, and provided that both 
he and his wife should die ‘“‘ during the present war.’ Then, after giving 
certain pecuniary legacies, he gave the whole of his residuary estate to his 
two sons, A.R.C., and_F.S.C., or the survivor of them, absolutely. By 
cl. 2, the testator directed that the provisions therein should be substituted 
for those in his will and in cl. 1 of the codicil in the event of the death of 
both his sons, his wife and himself “during the present war.” After 
making the substitutionary dispositions, the testator continued : “ Finally 
I declare that the provisions of this codicil to my will are to be operative 
only during the present. war and are intended to cover the eventuality of 
my wife and myself or my wife niyself and both sons (as the case may be) dying 
during the continuance of the war.” The testator and his wife both died 
on, July 22, 1943, but the two sons (who were bath in the Royal Air Force) 
were still alive. The court was asked to determine the meaning of the words 
‘‘ during the present war.” ‘ It was contended by the beneficiaries other than 
the sons that “‘ the present war”’ would continue until a treaty of peace 
had been signed because international law, while recognising the existence 
of a state of war and a state of peace, knew nothing of an intermediate 
state which was neither peace nor war :— 


“during the present war,’’ as used by the testator, meant ‘“ during the 
> had come to an end 
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(EDITORIAL NOTE. In strict legal theor 


has not yet ended, since no Treaty of Peace has been si 7 visi 
relating to the end of the war similar to the destin te ese Definition) 
Act, 1918, has been made. Even under that Act, however, it was necessary to consider 
the context of the document under construction in order to decide whether the statutory 
date for the end of the war was applicable, and the court here similarly has regard to 
the whole purpose of the codicil in construing the phrase “ during the present war.”’ 
As that purpose is fulfilled at the termination of hostilities the phrase is so construed 
As TO GENERAL PRINCIPLES OF CONSTRUCTION, see HALSBURY, Hailsham Edn 
Vol. 34, pp. 187-197, paras. 204-251 ; and ror Cass, see DIGEST, Vol. 44, pp. 530-532, 
Nos. 3472-3488, and pp. 536-539, Nos. 3528-3560.] be 
adic - “Fea apa OF Moe see ag ysrenaae Hailsham Edn., Vol. 6, pp. 523- 
25, s. - ; and ror CassEs, ; - 
ee see DIGEST, Vol. 11, pp. 544, 545, Nos. 480-488, 
Cases referred to : 
(1) Janson v. Driefontein Consolidated Mines, Lid., [1902] A.C. - i 
MeMaeIMACB. o577 S1.L0:378, 40 
*(2) Kotzias v. Tyser, [1920] 2:.K.B. 69 ; Digest Supp. ; 89 L.J.K.B. 529 p22 Toe OB; 


*(3) Perrin v. Morgan, [1943] 1 All E.R. 187; [1943] A.C. 399; 112 L.J.Ch. 81; 
168 L.T. 177. 3 11943) ; 12 L.J.Ch. 81; 


y the war which commenced in 1939 


ADJOURNED Summons to determine the meaning of the words “ during the 
present war’”’ as used by the testator in the second codicil to his will. The — 
facts and the relevant provisions of the will are fully set out inthe judgment. 

A. C. Nesbitt and B. A. Bicknell for the plaintiff. | 

John Pennycuick for the testator’s two sons. 

Sir Norman Touche and W. F. Waite for the defendants other than the 
testator’s two sons. 

Cur. adv. vult. 


CoHEN, J.: This summons raises a question as to the disposition of the 
residuary estate of Arthur Stewart Cooper, who died on July 22, 1943. He 
made a will and two codicils, but the only portions of his testamentary disposi- 
tions which are material to the question before me are those to be found in the 
second codicil dated Oct. 17, 1941. By cl. 1 thereof he directed that, in the 
event of his death and the death of his wife before she should have obtained 
beneficial ownership of such of his estate as was bequeathed to her absolutely 
by his said will, or should have received the first of the quarterly payments 
directed to be paid to her by para. 4 (2) (a) of his said will, or any part thereof, 
and provided that both such therein mentioned deaths should occur ‘‘ during 
the present war,” the following provisions should have effect in substitution ~ 
for those contained in his said will. Then he bequeathed certain legacies 
including legacies of £1,000 each to the defendant Ethel May Flatt (in the 
codicil called Ethel Flatt) and the defendant Stephanie Mary Rathbone, and a 
legacy of £500 to Florence Jessie Fowler. Then he gave, devised and bequeathed 
all the residue of his real and personal estate unto and equally between his two 
sons, Alan Richard Cooper and Frank Stewart Cooper, or the survivor of them, 
absolutely. By cl. 2 of the codicil he directed that in the event of the death of 
both of his said sons, his wife and himself ‘‘ during the present war ’’— stress 
those words—the following provisions should have effect in substitution for 
those contained in his said will and thereinbefore contained. The testator 
then bequeathed the following pecuniary legacies, viz., to the defendant Stephanie 
Mary Rathbone, £5,000; to the defendant Florence J essie Fowler, £3,000 ; 
to the Royal Air Force Benevolent Fund, of which Lord Riverdale, a defendant 
in this action, is the chairman of the council, £2,000 ; to the defendants Florence 
Driver and Emily Clarke (subject as therein mentioned) £250 each, and to the 
plaintiff £100. He gave his furniture and personal effects to be equally divided 
between the defendant Stephanie Mary Rathbone and the defendant Ethel 
Flatt. He gave the whole of the residue of his estate to the defendant Ethel 
Flatt absolutely. Then the testator continued as follows : 

Finally, I declare that the provisions of this second codicil to my will are to be opera- 
tive only during the present war and are intended to cover the eventuality of my wife 
and myself or my wife myself and both sons (as the case may be) dying during the 
continuance of the war And in all other respects I confirm my said will dated June 
11, 1937, and my first codicil thereto dated Feb. 10, 1941. 


The testator died on July 22, 1943, and his wife died about 1} hours after the 
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testator. The two sons were both in the Royal Air Force, but both are, happily, 


still alive. 
ave read give rise to obvious difficulties, and on 


The dispositions that I h ' 
Nov. 8, 1943, a summons was issued raising the following, among other, questions : 


1. Whether upon the true construction of the said will and codicils the executors 
of the testator onan (a) to treat the dispositions made by el. 1 of the second tee) 
as final and effectual dispositions under which the beneficiaries therein named have 
now acquired indefeasibly vested interests or (6) to treat the said dispositions 4s liable 
to be displaced or superseded by virtue of cl. 2 of the said second codicil in some and 
what event and if so that the meaning of the expréssion “ during the present war 
may, if necessary, be determined and further directions given. 2. If it be determined 
that the dispositions made by the said cl. 1 of the second codicil are liable to be so 
displaced or superseded whether the executors ought nevertheless (a) to pay the 
pecuniary legacies bequeathed by the said cl. 1 to the several pecuniary legatees therein 
named and in particular the legacy of £50 bequeathed to the plaintiff and (6) to pay 
the rents profits and income as from the death of the testator of the residuary estate 
of the testator to the defendants Alan Richard Cooper and Frank Stewart Cooper 
in equal shares until such dispositions are displaced or how otherwise should they deal 


with the estate. 
On Feb. 16, 1944, Stmonps, J., made the following order : 


This court doth declare that upon the true construction of the testator’s will and 
codicils the executors ought to treat the dispositions made by cl. 1 of the second codicil 
as liable to be displaced or superseded by virtue of cl. 2 of the said second codicil. And 
the question of the meaning of the expression “ during the present war ’’ is to stand 
over with liberty to apply. And this court doth declare that the executors ought to 
pay the pecuniary legacies bequeathed by the said cl. 1 to the several pecuniary legatees 
therein named and in particular the legacy of £50 bequeathed to the plaintiff and to pay 
the rents profits and income as from the death of the testator of the residuary estate 
of the testator to the defendants Alan Richard Cooper and Frank Stewart Cooper 
in equal shares until such dispositions are displaced. 


From this order there was an appeal to the Court of Appeal, but, as it was thought 
that the matters at issue might be more readily disposed of when ‘‘ the present 
war,” whatever that expression might mean, was ended, the appeal stood over. 

Hostilities between this country and her Allies, on the one hand, and Germany 
and her Allies, including Japan, on the other, being now at an end, the summons 
was restored before me in order to determine the question which Srmonps, J., 
directed to stand over, viz., the meaning of the expression ‘‘ during the present 
_ war.”’ In deciding this point, I have no statutory guidance, for the Validation 
of War-time Leases Act, 1944, s. 2 (2), applies only to tenancy agreements, 
and there has been no legislation corresponding to the Termination of the 
Present War (Definition) Act, 1918. I should add that such legislation would 
probably not carry the matter further, as under the 1918 Act it was still necessary 
to look at the context of the particular instrument to see whether the date fixed 
by Proclamation under the statute was applicable thereto. 

Counsel for the defendants other than the sons says that I am bound by 


principle to hold that ‘‘ the present war”? is still continuing. His argument | 


may be summarised as follows: the law recognises the existence of a state of 
war, but “it knows nothing of an intermediate state which is neither the one 
thing nor the other—neither peace, nor war”: see Janson v. Driefontein 
Consolidated Mines, Ltd. (1), per Lorp MAacnaGHTEN ( [1902] A.C. 484, at p. 
497). This country must, therefore, be at peace or at war. -It is not at peace 
for ‘‘ the general rule of international law is that as between civilised Powers 
who have been at war, peace is not concluded until a treaty of peace is finally 
binding upon the belligerents,”” and that such is not reached “ until ratifications 
of the treaty of peace have been exchanged between them’: see Kotzias v 
Tyser (2), per Rockin, J. ( [1920] 2 K.B. 69, at p. 77). It is admitted that no 
treaty of: peace has been signed, much less concluded, in the present war ; 
coat > el dpen war ”’ still cor tinues. 
agree that, if I construed the words “ the resent war ”’ i i i 
sense, I should be forced to the conclusion to hieH counsel ri ane Seianes 
other than the sons seeks to drive me. But the court is not bound, in con- 
struing a will, to give to each word its strict legal meaning. The princi les to 
be applied are conveniently stated in a passage from the speech of Vienne 
Smvon, L.C., when considering the meaning of the word ‘“ money ” in Perrin 


G 
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v. Morgan (3). Viscount Srmon, L.C. said ( [1943] 1 All E.R. 187, at p. 193) : 


_ Notwithstanding this.long tradition I would urge the House to reject the view that 
in construing & will, the court must start with a presumption in favour of a particular 
sanytte meaning of the word ‘“‘ money ” (though not indeed its narrowest meaning) 
and that in the absence of contradictory context the court is bound to apply this 
narrower meaning, even though the inference is that this is not what the testator 
really meant by the term. As I have already said, the word ‘‘ money ” has more than 
one meaning, and it is in my opinion a mistake to pick out one interpretation of the 
word and to call it the “legal” meaning or the “ strict legal” meaning, as though 
it had some superior right to prevail over another equally usual and not illegitimate 
meaning. The context in which the word is used is, of course, @ main guide to its 
interpretation, but it is one thing to say that the word must be treated as having one 
particular meaning unless the context overrules that interpretation in favour of another ; 
it is another thing to say that “ money ”’ since it is a word of several possible meanings 
must be construed in a@ will in accordance with what appears to be its meaning in that 
document, without any presumption that it bears one meaning rather than another. 


Those observations, in my view, apply to the words “‘ the present war ”’ in Mr. 
Cooper’s will. When a person refers to ‘‘ the end of the present war,’ he may 
mean the date on which, in accordance with strict legal principles, the war is 
broyght to an end by ratification of a treaty of peace ; but the ordinary man 
would, I think, be much more likely to have in mind the effective end of hostilities. 

I am, of course, not dealing with words used in casual conversation, but with 
words in a will which appears to have been drafted under competent legal 
advice. None the less, I think that, having regard to the objects of the provi- 
sions under consideration and to the surrounding circumstances, the testator 
had in mind not the conclusion of a treaty of peace but the effective end of 
hostilities between the United Kingdom and her Allies, on the one hand, and 
Germany and her Allies on the other. What was the object of cl. 2 of the 
second codicil? Plainly, as I read the codicil, to provide for the possibility 
of the extinction of his family from enemy action, and to give directions as to the 
distribution of his property if that event occurred. This seems to me to be 
plain from the concluding words of cl. 2 where the testator says : 


Finally I declare that the provisions of this second codicil to my will are to be operative 
only during the present war and are intended to cover the eventuality of my wife 
and myself or my wife myself and both sons (as the case may be) dying during the con- - 
tinuance of the war. 


‘The risk of this event occurring ceases with the end of hostilities, not, of course, 
by mere armistice, but by final and unconditional surrender. It seems to me 
equally plain that the testator desired his sons to become absolute masters of 
his residue when the risk of their extinction by enemy action ceased. The last 
thing he intended was that, on their return to civil life, their enjoyment of the 
property should be indefinitely postponed ; yet it is clear that this may well 
happen if I attribute to the words “ during the present war ” their strict legal 
meaning. But it may be said that the testator would not necessarily have 
realised this possibility when he made his will. It is true that in Oct., 1941, 
the United States of America and Japan were still neutral, but the war had 
already reached such dimensions and was raging over so vast an area that I 
think the possibility of prolonged negotiations after the permanent conclusion 
of hostilities before a peace treaty could be ratified must have been present 
to the mind of any reasonable man. 

On the whole I think, applying the principle laid down by Viscount SIMON, 
L.C., in Perrin v. Morgan (3) that I must come to the conclusion that ‘‘ during the 
present war ”’ in this will means “during the continuance of hostilities,” and 
that ‘‘ the present war ”’ had come to an end with the effective end of hostilities. 
Some argument was addressed to me on the question of whether “ the present 
war ” meant only the war with Germany and such other Powers as were enemies 
of the United Kingdom at the date of the testator’s will, or whether it embraced 
the war with Japan. Having reached the conclusion that the material factor 
is the effective end of hostilities, I am spared a decision on this further point, 
since there can, to my mind, be no doubt that unconditional surrender, unlike 
an armistice, puts a final end to hostilities, and both Germany and Japan have 
signed documents of unconditional surrender, 
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Accordingly, I propose to declare that the residuary estate is now divisible 
between the first two defendants. 


Declaration accordingly. . } 
Solicitors : Preston, Lane-Claypon & O’Kelly, agents for Hvershed & pa eneorn 
Birmingham (for the plaintiff and the first five defendants) ; Charles Russe 


ixth defendant). : 
es anangee taothes by F. Gutrman, Esq., Barrister-at-Law.] 





Re CASSEL’S WILL TRUSTS, PUBLIC TRUSTEE AND OTHERS 
v. H.M. ATTORNEY-GENERAL AND OTHERS. 
[CHANCERY Drvision (Romer, J.), October 25, November 15, NAP ie! - 
Estate Duty—Assessment of duty—Property passing on death—Annuity—*‘ To Mrs- 
E. J. ‘ai annuity of 25.000 and after her death an annuity of £5,000 to her two 
daughters, C. and N., and to the survivor of them ”—Cesser of annuity on 
Mrs. J.’s death and springing-up of a new annuity—Finance Act, 1894 
(c. 30), ss. 1, 2 (1) (6). - 
By his will dated July 9, 1920, the testator gave certain annuities 
including: “to Mrs. E. J. an annuity of £5,000 and after her death or 
if she shall predecease me then from the date of my death an annuity of 
£5,000 to her 2 daughters, C. and N., and to the survivor of them.”’ The 
testator authorised his trustees to appropriate, if necessary, a fund sufficient 
by its income to answer the several annuities given by his will, or such 
of them as were for the time being payable, and he declared that, if the 
income of the appropriated fund should at the time of the appropriation 
be sufficient to satisfy the said annuities, such appropriation should be a 
complete satisfaction of the trusts to provide for such annuities (the 
annuities being charged on the capital and income of the appropriated 
fund). No fund was, however, appropriated (except with regard to certain 
annuities payable in foreign currency) and the annuities were paid out of the 
income of the residuary estate. The testator died on Sept. 21, 1921, and 
Mrs. E. J. died on June 11, 1944, leaving the two daughters mentioned in the 
will. The question to be determined was whether, in regard to the annuity en- 
joyed by Mrs. E.J., there was, on her death, a cesser of an interest in respect 
of which estate duty became: payable under the Finance Act, 1894, s. 2 
(1) (6), or whether there was a passing of property under sect. 1 of the same 
Act. The Estate Duty Office contended that, upon the true construction 
of the testator’s will, there was a cesser of one annuity and a springing-up 
of a new annuity of the same amount in favour of Mrs. E- J.’s daughters. 
The residuary legatees contended that, for the purpose in question, the 
language in which the annuities were given was immaterial and the sub- 
stance of the matter was that there was an annual sum payable without 
intermission to successive takers ; therefore (it was contended) estate 
duty should only be charged as on the passing of property (viz., ashare of the 
annuity) in accordance with the practice now prevailing in regard to succes- 
Sive interests in a single annuity :— ; 
HELD : upon the true construction of the testator’s will, Mrs. E. J. and her 
daughters were not successive takers of one item of property, but separate 
proprietors of different and independent interests the difference between, 
their interests being a matter of substance and not merely a matter of 
form. The annuity to which Mrs. E. J. was entitled ceased to be payable 
by reason of her death, and the Finance Act, 1894, s. 2 (1) (0), therefore 
applied. i 
(EDITORIAL NOTE. It is the practice of the Estate Duty Office, in the case of 
successive interests in @ single annuity, not to levy estate duty on a cesser of interest 


takers as @ separate item of property to a case where, on the co i i 
J . nst 
there are separate proprietors of different and independent iiteresiarae oe 
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gh pink egee ba ON DEaTH, see HALSBURY, Hailsham Edn., Vol. 13 
pp- 232-237, paras. 222-226, and Supplement; and } 
ote arnwts pp nd FOR CASES, see DIGEST, Val 2, 
Case referred to: 


(1) Re Palmer, Palmer v. Palmer, [1916] 2 Ch. 391: 2] Digest 35 : 
aise tae [ ] ; igest 35, 220; 85 L.J.Ch. 


ADJOURNED Summons to determine whether, on the death of Mrs. Ella J oshua, 
estate duty became payable in respect of the annuity given to her under the 
testator’s will as property passing under the Finance Act, 1894, s. 1, or as 
property deemed to pass under sect. 2 (1) (6) of the same Act. The facts and the 
relevant provisions of the will are fully set out in the judgment. 

Wilfrid Hunt for the trustees. 

J. H. Stamp for the Crown. 

Raymond Jennings, K.C., and M. J. Albery for Mrs. Joshua’s daughters. 

H. H. King for the other annuitants. 

R. F. Roxburgh, K.C., and M. @. Hewins for the residuary legatees. 


Cur. adv. vult. 


Romer, J.: By his will dated July 9, 1920, the late Sir Ernest Cassel, 
after appointing executors and trustees and making certain pecuniary bequests, 
proceeded as follows : 


I bequeath the following annuities to the following persons during their respective 
lives to accrue from day to day but to be payable quarterly as from the date of my 
death (except where otherwise stated) namely: to my sister Wilhelmina Cassel an 
annuity of £30,000 ; to my brother-in-law Arthur Maxwell an annuity of £300 ; to Beatrice 
Maxwell wife of the said Arthur Maxwell an annuity of £300; to Minna daughter of 
the said Arthur and Beatrice Maxwell an annuity of £200; to Nellie Maxwell wife of 
my brother-in-law Ernest Maxwell an annuity of £240 and to each of her four children 
now living an annuity of £100 ; to Mrs. Ella Joshua of 20a Menchester Square an annuity 
of £5,000 and after her death or if she shrll predecease me then from the date of my 
death an annuity of £5,000 to her two daughters, Cathy and Nellie, and to the survivor 
of them ; to my old friend and relative Isidor Silverberg an annuity of £300; to the 
Hon. Mrs. Thomas Seymour Bre.d while living an annuity of £600; to her and the 
late Admiral the Hon. Thomas Seymour Brand’s children or child living at her death 
and at the death of myself an annuity of £600 to commence from her death and to 
continue until the death of the last survivor of such children and to be pe yable to such 
of then as shall for the time being be living and if more than one in equal shares ; 
to my old friend Mdlle. Berthe Guillaume of 6 Rue Allard Saint Mande Paris an annuity 
of 12,000 French francs; to her sister Mdlle. Marie Guillaume of the same sddress 
an annuity of 5,000 French francs to commence from the death of the survivor of 
myself and the said Mdlle. Berthe Guillaume. 


There then followed certain annuities to other persons, but I need not notice 
them in any particular detail. After further dispositions, the testator directed 
his net residuary estate to be divided into eight equal parts which he settled 
upon trusts therein mentioned. He authorised his trustees, in case at any time 
with a view to the due administration or distribution of his estate it should be 
deemed convenient so to do, to appropriate and retain a sufficient part of his 
estate or of the investments representing the same for answering by the annual 
income thereof the several annuities thereinbefore bequeathed or such of them 
as should for the time being be payable, but without prejudice to the powers 
of sale and investment and transposing investments therein contained ; and 
he declared that in case the income of the appropriated fund should at the time 
of appropriation be sufficient to satisfy the said annuities, such appropriation 
should be a complete satisfaction of the trusts to provide for such annuities and 
that in case the income of the appropriated fund should at any time and from 
any cause whatever prove insufficient for payment in full of the said annuities, 
resort might be had to the capital thereof respectively from time to time to make 
good such deficiency and the surplus income (if any) of the said fund from time 
to time remaining after payment of the said annuities should be applicable as 
income of his residuary estate ; and the testator declared that as and when 
any of the said annuities should cease, a corresponding part of the appropriated 

ink irto his residuary estate. 
The pace died on Sept. 21, 1921, and his will was duly proved on Oct. 7 
of the same year. His estate is a very large one. No fund has up to now been 


34 [Jan. 12, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol.,1 


ropriated to answer any of the annuities which the testator bequeathed, 
ee that a fund in Funding Loan has been treated as set aside to answer the 
annuities which were given in French and Swiss francs. The other annuities 
have been paid out of the income of the general estate. 

On June 11, 1944, Mrs. Ella Joshua died, leaving surviving her two daughters 
who were named in the testator’s will. They are the second and third defen- 
dants to this summons and are aged respectively about 47 and 44 years. A 
difference has arisen between the Estate Duty Office and the trustees of the 
testator’s will as to the proper principle to be applied in assessing the estate 
duty which became payable on Mrs. Joshua’s death in respect of the £5,000 
annuity which she enjoyed during her life. As stated in Sir Felix Cassel’s 
affidavit sworn in support of the summons, the Estate Duty Office claim that 
on the death of Mrs. Joshua there was a cesser of one annuity for £5,000 in respect 
of which estate duty became payable under the Finance Act, 1894, s. 2 (1) (6), 
and a springing-up of a new annuity, also for £5,000, in favour of the daughters 
of Mrs. Joshua and the survivor of them, whereas the trustees claim that there 
was no cesser of an annuity, but a passing of an annuity of £5,000 on the death 
of Mrs. Joshua to her daughters and that estate duty was payable on the value 
of such an annuity. This and other matters are raised for determination in 
the summons, to which the Attorney-General is joined as a defendant. The 
question with which I am immediately concerned is the point of difference 
between the Estate Duty Office and the trustees to which I have just referred. 

As a question of construction, solely and simply, it is, in my judgment, 
reasonably plain that the annuity of £5,000 bequeathed to Mrs. Joshua’s 
daughters after her death is not the same annuity as that bequeathed to Mrs. 
Joshua during her lifetime. It is a distinct and different annuity, although 
ofthesame amount. Preliminary to the annuities which he specifies, the testator 
himself draws attention to the fact that some of them are not immediate, but 
future. An examination of them then reveals that, whilst most of them are to 
take effect at the testator’s death, others are to await the deaths of certain 
named persons. In the latter category are (i) the annuity to Mrs. Joshua’s 
daughters, (ii) the annuity to the children of Admiral and-Mrs. Seymour Brand, 
and (iii) the annuity to Mdlle. Marie Guillaume. What the exact purpose was. 
which the testator had in mind in giving one annuity of £5,000 to Mrs. Joshua 
for her life and a separate annuity of the same amount to her daughters after 
her death instead of carrying the same annuity to successive interests may be 
open to question, but in my opinion he could scarcely have effected the purpose 
by plainer language than that which he actually used. 

On this view of the matter, counsel for the Attorney-General says that the 
case falls precisely within the language of the Finance Act, 1894, s. 2 (1) (8), 
which provides : | 

2 (1) Property passing on the death of the deceased shall be deemed to include . . . 
(6) Property in which the deceased of any other person had an interest ceasing on the 
death of the deceased, to the extent to which a benefit accrues or arises by the cesser 
of such interest ... 

Mrs. Joshua, says counsel for the Attorney-General, had an annuity for £5,000 
(payable out of residue) which ceased upon her death and duty is accordingly 
payable by reason of such cesser of interest. Counsel for certain infant defen- 
fants who are interested in residue was not disposed seriously to challenge 
that, as a mere question of construction, the annuity bequeathed to Mrs. 
Joshua’s children is different from that bequeathed to Mrs. Joshua herself. 
He contends, however, that what one has to consider is the substance of the 
matter and that, for present purposes, the jJanguage in which the annuities 
were bequeathed is of little or no materiality. The foundation of the case 
of counsel for those interested in residue is a practice which has grown up 
and now apparently prevails, in the Estate Duty Office with regard to joint 
or successive interests i what I may describe as a single annuity. The practice 
may be illustrated in the following way : If an annuity of £2 a year is bequeathed 
to A. for life, then to B. for life, then to C. for life, on the death of A. (B. and C. 
surviving) estate duty is charged as on the passing of property (viz., a share 
of the annuity) and not as on the cesser of an interest. The samen rincipl 
would be applied on the death of B., leaving C. surviving, and Bete de 
would not be levied on a cesser of interest (7.e., on @ capital value basis) until the 
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ews hated Sereat ome nce is adopted where joint beneficial interests are 
Sagas eee ia y: 6 Fp in a letter from the Estate Duty Office which 
stands, the interests ‘of Mi Praha Nee aac ee Peace now 
death of their mother, w ld ny ee ee geuehiers yim re OF ad ae 

This practice evidently WEA not provall ae fo ven are, 
bet zt ie a Faas y 1 not prevail dt the time of Re Palmer (1), for, 
Palmer on @ woman pf ote not have been charged on the death of Ronald 

) . & cesser of interest basis so far as the £3,000 annuity there under 
consideration was concerned. It may have sprung up as a result of some of 
the observations which fell from the Court of Appeal in that case. Be that 
as 1t may, counsel for those interested in residue relies on the fact that the 
practice does prevail now and says that, if it is to be applied on the death of one 
of several successive takers in a single annuity, there is no rational ground for 
not applying it to the position which arose on the death of Mrs. Joshua. He 
says that the idea underlying the practice is that an annuity given to successive 
takers is a single item of property which subsists over a period, viz., the period 
between. its commencement and the death of the last taker; and that there is a 
passing of a proportionate part of this item of property upon the death of succes- 
sive takers, with a cesser of interest on the death of the last. He questions 
whether this conception accords with strict legal theory, on the ground that 
every annuity (except a perpetual annuity) given to successive takers is in reality 
not one annuity but several successive annuities ; but he suggests that its adoption 
is justified as avoiding the hardship which the old practice would, and did, 
involve. He then proceeds to the conclusion that this conception is and must. 
be equally applicable to every case in which the substance of the-matter is that 
an annual sum of the same amount is payable, without intermission, to successive 
takers, and that such is the substance of the matter in the present case. 

Now, inasmuch as the burden on the testator’s estate does not differ in any 
respect from what it would have been had a so-called single annuity of £5,000 
a year been bequeathed to Mrs. Joshua for life and after her death to her two 
daughters, it certainly does seem to be a’ matter of some hardship that the 
estate should be saddled with a burden from which it would or might have been 
free had the provision for Mrs. Joshua and her daughters taken that form. 
Whether or not the present practice of the Estate Duty Office to which I have 
referred is legally correct or not, I do not propose to determine. Certain it is 
that it tends to avoid hardship and I should, therefore, be reluctant to cast 
_ doubts upon its legitimacy in a case in which, as I see it, it is not necessary 
for my decision that I should express an opinion either way. But the concep- 
tion of one single annuity with successive takers as a separate item of property, 
having a definite period of existence, and as such capable of passing under 
sect. 1 of the 1894 Act, which (whether right or wrong) seems to me to be quite 
an intelligible conception and which is the foundation of the principle, has, 
in my judgment, no application to a case in which the beneficiaries cannot 
in any sense be said to be successive takers in one item of property, but are 
separate proprietors of different and independent interests. It is true that the 
burden on the paying hand is the same in the one case as in ‘the other. The 
difference, however, between the interests which are bequeathed to Mrs. Joshua 
and her daughters respectively is by no means merely a matter of form, but is 
a matter of real substance. Not only is the annuity bequeathed to the daughters 
not the same as the annuity bequeathed to their mother, but it is wholly apart 
from it and altogether independent of its fate. If investments had been appro- 
priated to answer Mrs. Joshua’s annuity, their depreciation or loss during her 
‘lifetime would have resulted in a disadvantage common to herself and her 
daughters, had the latter inherited in succession to their mother, but, having 
regard to the form in which the testator has bequeathed their beneficial interests, 
such loss or depreciation, had it occurred, would not have affected in the slightest 
degree the claim of her daughters to the payment of £5,000 a year in full from 
the moment of their mother’s death. is 

As I find (a) that Mrs. Joshua was entitled to a life annuity of £5,000 payable 
out of residue, (b) that that annuity has ceased to be payable by reason of her 
death, and (c) that a position has accordingly arisen which is precisely within 
the language of the Finance Act, 1894, s. 2 (1) (6), I have no right to say that that 
provision does not apply merely because a disposition differently worded but 
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identical in effect might have led to a different result. In my judgment, sect. 
2 (1) (b) does apply and I will make a declaration to that effect. 
tion accordingly. 
aise Norio Poet Greenwell & Co. (for the trustees) ; agra of 
Inland Revenue (for the Crown); Lewis & Lewis and Gisborne & Co. (for i 
Joshua’s daughters) ; Cooper, Bake, Fettes, Roche & Wade (for the other annuit- 
ants) ; Vertue, Son & Churcher (for the residuary legatees). } 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


SCHERING, LTD. (In VoLunTaRy LIQUIDATION) v. STOCKHOLMS 
ENSKILDA BANK AKTIEBOLAG AND OTHERS. 


{Hovsgk or Lorps (Lord Thankerton, Lord Russell of Killowen, Lord 
Macmillan, Lord Porter and Lord Goddard), June 18, 19, 20, 21, 25, 26, 
27, November 29, 1945.] le 

Contract—lIllegality—Enemy debt to neutral country guaranteed by English com- 
pany—Contract completely performed except for payment—Whether contract 
abrogated on outbreak of war. 

By a contract called a ‘‘ contract of debt’? made in Feb., 1936, the 
respondents, a Swedish bank, agreed to advance to a German company 
Reichmarks to the value of £84,000 sterling at the official rate of exchange, 
in respect of which the German company agreed to be indebted to them 
for the sum of £50,400 sterling without interest to be repaid in 8 years. 
The appellants, an English company (now in liquidation), and an Indian 
company (both of whom were controlled by the German company) con- 
stituted themselves jointly and severally guarantors of that debt, and they 
further agreed to purchase the Swedish bank’s claim (£50,400) against 
the German company by instalments of varying amounts to be paid over 
a number of years. In Apr., 1936, the terms of the contract were varied, 
inter alia, by the appellants and the Indian company undertaking to pay 
the instalments as principals and not as guarantors, and the payment _ 
of each instalment was to be a pro tanto satisfaction of their liability under 
the guarantee. It was also agreed that the contract between the Swedish 
bank and the appellants should be governed by English law. Instalments 
were paid under the contract until the outbreak of war in 1939, and in 
1941 the Court of Appeal held that it would be an offence under the Trading 
with the Enemy Act, 1939, to pay the instalment then due. The appellants 
contended that the April contract was dissolved on the outbreak of war 
on the ground, inter alia, that its continued existence would enure for the 
benefit of the German company to the detriment of English interests :— 

Hep [Lorp Russet or KILLOWEN and Lorp Macmituan dissenting] : 
on a proper construction of the February and April contracts, the respondents 
having performed their obligations to the German company in full before 
the outbreak of the war, there only remained the liability of the appellants 
to carry out their part of the contract. The contract, therefore, being 
executed and no longer executory, the respondents’ right thereunder was 
not affected by the war between England and Germany. 

Decision of the Court of Appeal ( [1943] 2 All E.R. 486) affirmed. 


and not abrogation. 

; Lorp GREENE, M.R.., in the Court of Appeal, 
3 question was with a neutral and 
ecent experience, however, has shown that in modern t ity is virtuall 
impossible and*Lorps RussELt and MacMILLan ji sir dissatiticg: Pade ae 


with Stuonps, J., that the vital uestion is si 
OniasteCaLt Tee a Pata 18 simply whether the performance of the 
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— oye laggy epee DUE TO War, see HALSBURY, Hailsham Edn 
- 4, pp. 218, 219, para. 297; and ro ‘ ¥ 
Mos. 3172-3252.) R CasEs, see DIGEST, Vol. 12, pp. 386-404, 
Cases referred to : 


*(1) Ertel Bieber & Co. v. Rio Tinto Co., Dynamit Act. v. same, Vereinigte Koenigs 


and Laurahuette Act. v. same, [1918] A.C. 260 ; i ; 
Ey 680) 118 LT ist enc k citi, iran 


(2) Janson v. Driefontein Consolidated Mines, Ltd., [1902] A.C: 484 - i 2 
49; 71 L.J.K.B. 857; 87 L.T. 379. bi aeganleme pases cee 


(3) Esposito v. Bowden (1857), 7 E. & B. 763: 2 Di ; ; 
ogc aigeagay ob : igest 168, 371; 27 L.J.Q.B. 17; 


(4) Halsey v. Lowenfeld, [1916] 2 K.B. 707: 2 Di : ; 
Aap ee a [ ] ; igest 157, 272; 85 L.J.K.B. 1498 ; 


*(5) Stevenson (Hugh) & Sons v. Akt. Fur Cartonagen Industrie, [1918] A.C. 239; 
2 Digest 177, 416; 87 L.J.K.B. 416; 118 L.T. 126. 


*(6) Zine Corpn., Ltd. v. Hirsch, [1916] 1 K.B. 541; 12 Digest 394, 3208; 85 L.J.K 
565; 114 L.T. 222. J ; ; igest 394, ; J.K.B. 


(7) Distington Hematite Iron Co., Ltd. v. Possehl & Co., [1916] 1 K.B. 811; 2 Digest 
175, 403; 85 L.J.K.B. 919; 115 L.T. 412. 
*(8) Stockholms Enskilda Bank Aktiebolag v. Schering, Ltd., [1941] 1 All E.R. 257; 
(1941) 1 K.B. 424; 165 L.T. 19. , 
*(9) Re Badische Co., Bayer Co., etc., {1921] 2 Ch. 331; 12 Digest 397, 3219; 91 
L.J.Ch. 133; 126 L.T. 466. 
*(10) eae Jebara, [1928] A.C. 269; 43 Digest 481, 188; 97 L.J.K.B. 502 ; 
*(11) Ex p. Boussmaker (1806), 13 Ves. 71; 2 Digest 157, 270. 
*(12) Flindt v. Waters (1812), 15 East. 260; 2 Digest 162, 317. 


APPEAL by the respondents, an English company (now in liquidation) and an 
Indian company from a decision of the Court of Appeal (LoRD GREENE, M.R., 
Lorp CLauson and pu Parca, L.J.), dated Oct. 12, 1943, reported ( [1943] 2 
All E.R. 486), reversing an order of Simonps, J., dated Mar. 10, 1943, and 
reported ([1943] 1 All E.R. 418). The facts are fully set out in the opinions 
of Lorp THANKERTON, LoRD RussELL or KILLOWEN and LorpD PorTER. 

N. L. C. Macaskie, K.C., and J. A. Wolfe for the appellants. 

D. A+ Scott Cairns and I. J. Lindner for the respondents. 

The House took time to consider its opinion. 


Lorp THANKERTON [read by Lorp GopparRp]: My Lords, this is an appeal 

from an order of the Court of Appeal (LorpD GREENE, M.R., Lornp CLauson 
and pu Parca, L.J.), dated Oct. 12, 1943, which discharged an order of SImonps, 
J., dated Mar. 10, 1943, and dismissed the appellants’ action. 
’ By the order of Stmonps, J., (i) it was declared that a contract dated Apr. 
16, 1936, which I will call the April contract, and made between the appellants 
acting on behalf of themselves and on behalf of Schering Kahlbaum (India), 
Ltd., which I will call the Indian company, and the respondent bank, had been 
abrogated by the outbreak of war between Great Britain and Germany and 
could no longer be enforced against the appellants, and (ii) it was ordered inter 
alia that the respondents, Arthur Williams Edwards and Henry Morris, should 
release to the appellants £25,000 and any interest thereon which was standing in 
the joint names of the liquidator of the appellant company and these two respon- 
dents under the terms of a letter dated Apr. 16, 1936, to provide security to the 
respondent bank for the appellants’ performance of their obligations under 
the April contract. 

In this appeal the appellants seek restoration of the order of Simonps, J. 
Alternatively they maintain that the April contract, by reason of circumstances 
arising out of the war, became impossible of further performance, and that the 
parties were thereby excused from further performance. 

Early in 1936 the respondent bank was possessed of a sum of German Reichs- 
marks, the value of which at the current rate of exchange was £84,000, which 
Schering-Kahlbaum Aktiengesellschaft, which I will call the German company, 
Jesired to acquire. The German company was the parent company of the 
appellant company, and owned or controlled all its share capital ; it was also 
the parent company of the Indian company. The German company found it 
onvenient, owing to restrictions in Germany, to provide for the sterling pay- 
nenta to be made to the respondent bank through its two subsidiaries, with 
whom it could settle its indebtedness by means of the manufactured goods 
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which it supplied to them. The contractual relations between the parties 
were contained in three agreements, viz : 

1. A contract in writing dated Feb. 24 a 
February contract, which was made between t 
the German company of the other part, an 
company as sureties. 

2. The April contract, made between the appellants, 

d the respondent bank. 
ws. A ieee dated Apr. 16, 1936, by the appellants to the respondent bank, 
which I will call the April letter. 

The February aaa was in German, and subject to German law, but oa 
the legal relationship between the sureties.and the respondent bank the a ate 
law was to apply. In the absence of evidence to the contrary, 1t may be opaiee 
that, for the present purposes, the German law does not differ from the Englis 
law. Though there was some argument to the effect that the price payable 
by the German company for the Reichmarks was £50,400, I am satisfied, looking 
at the various provisions, that, on the Reichsmarks being placed at the disposal 
of the German company, the latter became debtors to the respondent in the sum 
of £84,000, payable without interest, in effective pounds sterling on the expiry 
of eight years thereafter. The Reichsmarks were placed at the disposal of the 
German company on Apr. 28, 1936. For the debt, the sureties became surety 
jointly and severally as principals to the amount of £50,400, with the proviso 
that, against the liability as sureties all payments must be set off which the 
respondent bank should receive from the sureties or one of them or from the 
principal debtor or from third persons for account of the sureties or of the 
principal debtor. Cl. 4 begins by providing that the sureties would acquire- 
from the respondent bank its claims against the German cgmpany by a series 
of fourteen six-monthly instalments, gradually decreasing in amount, beginning 
one and a half years after Apr. 28, 1936, with an instalment of £6,300, and 
ending eight years after the said date with a final instalment of £1,680. The 
instalments make up a total of £50,400. Cl. 4 then proceeds : 

If, and to the extent that the sureties do not acquire the claim at the dates specified, 
the remission resulting from cl. 2 in conjunction with cl. 1 shall, without prejudice 
to the provisions of cl. 3, lapse rateably in respect to that amount of debt which remains 
in relation to Enskilda after setting off any payments which may have been made. 
(Example: Enskilda has received £6,300 and no further payments have been made ; 
there remains a debt of Schering to Enskilda to the amount of £73,500). With 1egard 
to the due date and repayment of the remi ining amount of debt the provisions of 
c]. 2 paras. 2 aad 3 shall apply. The remaining amount of debt is owing free of interest. 


It may be noted tnat this paragraph does not affect the amount of the liability 
ef the sureties, that the remission referred to is clearly the reduction of the debt 
from £84,000 to £50,400, and that the effect of this paragraph was somewhat 
obscurely modified by a letter dated Mar. 17, 1936, from the respondent bank 
to the German company, but the effect of it would seem to be that the benefit 
of the remission was preserved to the latter, provided that the payment of the 
instalments, or some of them, though made after their due dates, was made 
prior to the expiry of the eight years. I will only add that the February contract 
is headed ‘‘ Contract of Debt,’’ and is'so described at least four times in the 
body of the agreement. 

By the April contract, which was in English, the liability of the appellants 
and the Indian company as sureties is not materially altered, but under cl. 8 
they jointly and severally undertook as : 

- + + principals and not as guarantors to make the following payments to you in 
Septal foe Pe cera iy you rue a ae occesion of each such payment 

Our claim agal 
shall be made ag follows, arate A Fog en hs eee gag aes oa ie 
Here followed a list of fourteen six-monthly instalments of decreasing amount, 
corresponding to those in cl. 4 of the February contract. Cl. 9 provided that 
each payment under cl. 8 should be a satisfaction pro tanto of their liability 
as sureties, and that they should not be liable to make such payment, in so far 
as the amount in question had been paid by the German company or any other 
person or company. Cl. 10 provided that default in payment of any one instal- 
ment should not accelerate the date for payment of any other instalment, 


nd 28, 1936, which I will call the 
he respondent bank of the one part, 
d the appellants and the Indian 


the Indian company 
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provided that that provision should not prejudice the res 8 ri 
of proof in a liquidation of either the opetinnte or the oe, gta 
b a the same day, the appellants addressed the April letter to the respondent 
» providing for the pledging by them of goods to the value of £25,000 as 
security for the discharge by the appellants of their obligations to the respondent 
bank, whether as sureties or principals, under the April contract. The assets 
of the appellants have been realised in the liquidation, and the sum of £25,000 
has now been placed as security in joint names as already mentioned. 

Stripped of its somewhat intricate provisions, it appears that, in substance 
the contract was for the sale of commodities, viz., German Reichsmarks, for a 
price, which was to be paid in sterling. The commodities had been supplied 
and accepted, and all that remained was the payment of the price, and the only 
provisions remaining operative related to the payment of the debt due in 
respect of the price, and the relative safeguards for its payment. 

Four instalments had been duly paid by the appellants to the respondent 
bank prior to the outbreak of war on Sept. 3, 1939. The fifth instalment, 
amounting to £3,360, became due on Oct. 28, 1939; the appellants took the 
view that such payment would contravene the provisions of the Trading with the 
Enemy Act, 1939, and the respondent bank raised an action for recovery of the 
amount in the King’s Bench Division. The action was dismissed, and its dis- 
missal was confirmed by the Court of Appeal. The appellants have now raised 
the present action, to have it declared that the April contract is no longer 
enforceable against them, and for the release to them of the £25,000. 

My Lords, we had a very full citation of authorities and the able arguments 
of counsel on both sides have been very helpful, but I find little need to go 
beyond the speeches of Lorp DuNEDIN and Lorp SuMNER in Ertel Bieber & 
Co. v. Rio Timto Co. (1), in which the earlier authorities are reviewed. Lorp 
DUNEDIN ( [1918] A.C. 260, at p. 274) says: 


From these cases I draw the conclusion that upon the ground of public policy the 
continued existence of contractual relation between sukjects and alien enemies or 
persons voluntarily residing in the enemy country which (1) gives opportunities for 
the conveyance of information which may hurt the conduct of the war, or (2) may 
tend to increase the resources of the enemy or cripple the resources of the King’s subjects, 
is obnoxious and prohibited by our law. 


In his judgment Lorp GREENE, M.R., appears to draw a distinction, on 
matter of principle, between contracts between a British subject and an alien 
enemy, and a contract between a British subject and a neutral. In my opinion, 
the paramount consideration of public policy in either case is the unhampered 
carrying on of the war, without harmful intercourse with the enemy, or economic 
benefit to the enemy or economic disadvantage to this country. But the appli- 
cability of the principle is likely to be rare in the case of contracts between a 
- British subject and a neutral, or not so obvious as in the case of a contract 
between a British subject and an enemy. 

As regards the consequence of this contravention of public policy, I am of 
opinion that the courts have no choice between the abrogation and suspension 
of the contract, abrogation being the necessary consequence. I agree with 
Lorp SuMNER’s statement on this point in Ertel Bieber & Co. (1) ( [1918] A.C. 
260, at p. 286): 

My Lords, if upon public grounds on the ovtbreak of. war the law interferes with 
private executory contracts by dissolving them, how cen it be open to a subject for his 
private advantage to withdraw his contract from the operation of the law and to claim 
to do what the law rejects, merely to suspend where the law dissolves ? The prohibi- 
tion, which arises at common law on the outbreak of war, has for this purpose the effect 
of a statute. The choice between suspending and discharging the contract on the 
outbreak of war was quite deliber tely made, and if occasionally the contract is said 
to be only suspended, o1 a court refuses to dispose of a case on the ground of dissolution 
alone, this only brings into relief the fact that by an overwhelming preponderance 
of authority such trading contracts have been held to be dissolved on the ov tbreak 
of war. An appearence of authority to the contrary is sometimes found to be in truth 
@ misreading of the lenguage of # decision. 


After reterence, by way of illustration, to the language of Lorp HALsBury, 
in Janson v. Driefontein Consolidated Mines (2), LorD SUMNER proceeded 


(ibid., at p. 287): 
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There can be no doubt that the matter must have been aeepae se eather es! 
people suspension seems to have much to recommend it. Free awh aaa 
challenged less; the sacrosanctity of commerce 1s respected more. Aim paarodaaa 
not have adopted the rule of dissolution unless they had reasone Bi Rigen 
would be inconsistent with this principle of the law of contract. bia at poke 
language of WritEs, J., in Esposito’s case (3) : ‘“Tn all ordinary cases, pi tee ell 
venient course for both parties seems to be that both should be at eer aes Phe Bas 
that each, on becoming aware of the fact of a war, the end of Mebane 7 wie se 
making the voyage or the shipment presumably illegal for an in i me ee omer f 
at once be at liberty to engage in another adventure without waiting ae pate ‘aie 
bility of the war coming to an end in sufficient time to allow of the ie gd 
fulfilled, or some other opportunity of lawfully performing the weap: be ee 
arising. The law upon this subject was doubtless made, according to t : we pomatete 
rule, to meet cases of ordinary occurrence.” To his mind I think it 1s clear ' 
rule was one made to provide certainty at the outbreak of war, where in itse paver 
thing is uncertain ; that it was one made to apply generally, although taking ae orm 
from the needs of ordinary cases; and that, for the purpose of applying it, the case 
must be looked at as things stood when war broke out, and not as they pio praise 
tained to be or as they ultimately happened during the interval before the trial of the 


action. 


The contracts which fall under this principle of public policy are clearly 
contracts the performance or further performance of which after the outbreak 
of war may involve the consequences which the principle, by its application, 
seeks to avoid, but it is equally clear that there are certain well established 
exceptions to the contracts thus broadly defined. I may quote the speech of 
Lorp DuNEDIN in Ertel Bieber & Co. (1) ( [1918] A.C. 260, at p. 269) : 


Now Esposito v. Bowden (3) has been cited by learned judges in many cases, and 
no doubt has ever been cast on its authority. Nor has it ever been taken as dealing 
with any particular contract, but it has been held as dealing with céntracts in general. 
So far as Janson’s case (2) is concerfied, the only matter there decided was that there 
must be an actual state of war to determine a contract: a mere imminence of war 
‘is not enough. It is true that Lorp Hatssury’s dictum, if applied as an universal 
proposition, would be counter to the doctrine of Esposito v. Bowden (3). But I am 
satisfied not only that the dictum was obiter and not binding, but that Lorp HaLsBuRY 
was not dealing with or thinking of executory contracts, but of contracts under which 
tights had already accrued. There is indeed no such general proposition as that a 
state of war avoids all contracts between subjects and enemies. Accrued rights are 
not affected though the right of suing in respect thereof is suspended. Further, there 
are certain contracts, particularly those which are really the concomitants of rights of 
property, which even so far as executory are not abrogated. Such as, for instance, 
the contract between landlord and tenant, of which an example may be found in the 
recent case of Halsey v. Lowenfeld (4). In other words, the executory contract which is 


abrogated must either involve intercourse, or its continued existence must be in some 


way against public policy as that has been laid down in decided cases. 


In the case of the established exceptions to which Lorp DuNEDIN refers 
the necessity for intercourse with an.enemy is obviated by the postponement 
of the right of action, and non-forfeiture of an existing right supersedes any 
question of an immediate or future benefit to the eaemy. This is well illustrated 
in the order made in the Hrtel Bieber case (1), to which I will refer later. In 
the present case Stmonps, J., applied that test at once without considering 
whether the case fell within the class of exceptional cases, and, coming to the 
conclusion that continued performance of the contract would involve both 
such intercourse and such benefit, he held that the contract was abrogated 
on the outbreak of war. The question of whether the present case fell within 
the class of exceptional cases was also not considered by the Court of Appeal, 
but, in considering the test of intercourse and benefit, they drew a distinction 
between the case of a contract between a British subject and an enemy subject 
and the case of a contract between a British subject and a neutral subject, 
and this appears to have led them to differ from Stmonps, J., and they reversed 
his decision. As already expressed by me, I am not prepared to: accept that, 
as a matter of principle, there is any distinction between these two classes 
of contract, but it is unnecessary for me to deal further with the judgments 
of the courts below, as I have come to the conclusion that the present case 
does fall within the exceptional class, and that, for that reason, the April contract 


was not abrogated by the outbreak of war, so that the appeal fails so far as rested 
on that ground. 


C 


A 


H.L.} SCHERING, LTD. v. STOCKHOLMS BANK (Lorp THANKERTON) 41 


I am inclined to agree with Srrm ARNOLD McNair’s suggestion (LEGAL Errecrs 
oF War (1944), 2nd Edn., at p- 93),*that the distinction between “ executed ”’ 
and *‘ executory contracts ’ may not be very helpful in this connection, and that 
it may be safer to say that the effect of the outbreak of war upon contracts 
legally affected by it is to abrogate or destroy any subsisting right to further 
performance other than the right to the payment of a liquidated sum of money, 
which will be treated as a debt and will survive the outbreak of war. In this 
view, I proceed to consider what is included in the phrase “‘ a liquidated sum of 
money, which will be treated as a debt.” 

The appellants’ counsel admitted that a debt payable by instalments would 
be $0 included, and that provision for discount on anticipation of the instalment 
dates would not alter the position, nor would express provision for the acknow- 
ledgment in writing of each sum paid affect the matter. In my opinion the fact 
that the creditor held security for the payment of the debt, which would fall 
to be restored to the debtor on payment of the debt, would make no difference 
even though the security had been absolutely assigned to the creditor, and 
would require retransfer to the debtor. In my opinion, the present case only 
raises one further point, viz., the fact that the appellants were bound as principals 
to the respondents to discharge the debt in respect of which the German company 
were the original principal debtors, and were, therefore, entitled under the April 
contract on payment to the respondents of each instalment, to an assignment 
by the latter of a like sterling amount of their claim against the German company. 
My Lords, I cannot think that this makes any difference to the position. The 
appellants, under the April contract, were bound to discharge the whole debt 
within a period which would terminate before the elapse of the eight years, 
when the liability of the German company to make any payment towards the 
debt would first arise; in other words, the appellants were bound to acquire 
the debt, and their being placed by assignment in the shoes of the respondents 
is merely incidental to the discharge of the debt owed to the respondents, and 
is not different in substance from the case of the return of securities to which 
I have already referred. . ; 

It is important to make clear that the principle of abrogation does not involve 
destruction of the contract so far as already performed. That which is abrogated 
is the further performance of the contract, as from the outbreak of war ;. or, 
as Lorp DUNEDIN expresses it in the passage already quoted, the continued 
existence of the contractual relationship is prohibited. As Lorp Finuay, L.C., 
in Hugh Stevenson & Sons v. Aktiengesellschaft. fur Cartonagen-Industrie (5) 
states ( [1918] A.C. 239, at p. 244): “It is not the law of this country that the 
property of enemy aliens is confiscated.’’ This important point is well illustrated 
by the form of order that was made in the Ertel Bieber case (1), which related 
to contracts for the sale of large quantities of cupreous sulphur ore, to be delivered 
by instalments extending over a number of years. The order made by SANKEY, 
J., which was affirmed in the Court of Appeal and by this House, was in similar 
terms to that made in Zine Corporation v. Hirsh (6), which related to contracts 
of sale of zine concentrates to be delivered by monthly instalments. In both 
cases the contracts had been partly performed before the outbreak of war. 
In the Zinc Corporation’s case (6), Bray, J., made a declaration, which was 
affirmed by the Court of Appeal, that the contracts were dissolved as from the 
outbreak of war, by the existence of a state of war between Great Britain and 
Germany, and that the plaintiffs as from the said time were and are released 
and absolved from any obligation at any time to supply to the defendants or 
their assigns any zinc concentrates ; but the declaration was without prejudice 
to the rights of either party in respect of concentrates supplied or which ted 
to have been supplied prior to the said time or to moneys paid to the specia 
trust account mentioned in the agreement of Dec. 14, 1908, or to any cause 
of action which had arisen prior to Aug. 4, 1914. It seems clear to me that this 
reservation included matters involving intercourse with the enemy, but, os 
Lorp DuNEDIN points out, the right of action is postponed. It seems Lene y 
clear it might involve substantial economic benefit to the enemy. The declara- 
tion of Srmonps, J., contains no such reservation, and the result, in my agree 
is to confiscate the right of debt, which had arisen to the respondents ee 5 
delivery of the Reichsmarks on Apr. 28, 1936. I am not aware of any Sse a 
for such confiscation, and it is clearly not justified under the decision of this 
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House in the Ertel Bieber case (1). ‘Indeed, it is inconsistent with it. I may add 
that in Esposito v. Bowden (3) the performance of the contraet had not 
commenced prior to the outbreak of war 

As regards the appellants’ alternative argument that the April contract, by 
reason of circumstances arising out of the war, became impossible of further 
performance, and that the parties were thereby excused from further performance, 
that argument is clearly out of place in the view that I have already expressed 
that all that remained to be done was the discharge of an accrued debt by 
instalments, subject to an assignment of the right of ultimate recourse against 
the German company and I have nothing to add to the views expressed by 
Lorp GREENE, M.R., on this matter. 

It follows that, in my opinion, the appeal fails, an 
dismissed with costs. 

Lorp RussEtL or KiLLowENn [read by Lonp Wricut]: My Lords, this 
is a very exceptional case arising out of a very exceptional contract made between 
a German company (called Schering-Kahlbaum A.G. Berlin, and hereinafter 
called the German company), a Swedish bank (called Stockholms Enskilda Bank 
Aktiebolag and herein called Enskilda), and two companies called respectively 
Schering, Ltd. (a company registered in England) and Schering-Kahlbaum 
India, Ltd. (a company registered in India). As may be gathered from their 
names the English company and the Indian company were subsidiaries of the 
German company, and dealt, in their respective spheres, in drugs and chemicals 
manufactured by the German company. The German company owned all the 
conan the English company, which was, therefore, completely under its 
control. 

In 1936 Enskilda and others owned a large quantity of Sperrmarks in Germany 
which the German company was anxious to acquire. Sperrmarks were Reichs- 
marks spendable only in Germany. Throughout the transaction with which 
we are concerned Enskilda was in fact acting for this group of owners, who 
were willing to sell for sterling, which the German company could only furnish 
through its two subsidiaries. Thus it was that the English company and the 
Indian company became involved in the transaction between Enskilda and the 
German company. 

The rights and obligations of the four contracting parties were first defined 
and recorded in a document (referred to as the February contract) in the 
German language and dated Feb. 24 and 28, 1936, a translation. of which has 
been agreed between the parties. It is headed ‘‘ Contract of Debt,’’ but it is 
really a contract for the sale of Reichsmarks. By cl. 1 Enskilda agrees to sell 
‘‘an amount in Reichsmarks to the amount of the equivalent of £84,000 sterling.” 
Cl. 2 provides that in respect of the Reichsmarks the German company shall 
be indebted to Enskilda in £50,400 free of interest; and then follow these 
words i The debt shall fall due on the expiry of 8 years reckoned from the day 
of paying out.’ It is agreed that the due date became Apr. 28, 1944. By 
cl. 3. the English company and the Indian company constituted themselves 
surety for ‘‘the debt” jointly and severally as principals “to the amount 
of £50,400.”" Then followed cl. 4 which requires to be set out verbatim, and 
which runs thus : ’ 

The sureties will acquire from the Enski i i ai : : 
with the proviso Pe they shall pay Sooteaaialiaeaea trata BLD riers 


dI propose that it should be 


14 years after day of paying over of the loan .. 5 -- - £6,300 0° 0 
34 ” ” 9 ” ” 9 ” ” 99 ore. nd bas £6,300 0 0 
3 ” ”? > ”> >? ”> 9 > ” S58 a he! ae £6,300 0 0 
34 > ” ”? 9? ” 99 > > 9 be *' 4 = S £6,300 0 0 
4 P ” > ” Led 99 9 ” 9 9? > a > £3,360 0 0 
44 ”> ” ” ” ” ” ” > > a tah Le, £3,360 “0 0 
5 > ” 9 ” > > ”> > > wan ia! brits) £2,940 0 0 
5} ” ? > ” ” 9? ”? 9 9? oe 1% sh! £2,940 0 0 
6 ” ”? ” ” 9 9 ” ” ”> ane abe oe £2,520 0 0 
64 9? > ” 9? ”? 99 >? 9 9? 68 dita ae £2,520 0 0 
7 ” ” ” ”? > ”? 9? ”? 9 m ans Leth £2,100 0 0 
74 gfe ” ” ” ” ” ” ” ” ee v. oe £2,100 0 0 
8 ” Led 9 99 ”” ” > ”? > ss boo 3 £1,680 0 0 

£1,680 0 0 


If, and to the extent that the sureties do not acqui e claim a 
, and t ' ot acquire the claim at the dates speci 
the remission, resulting from cl. 2 in conjunction with cl. 1 shall, without arm 


A 
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to the provisions of cl. 3, lapse rateably in res 

I 1. 3, respect to that amount of d ic i 
in relation to Enskilda after setting off any payments whi 2g Sauget 
ey om : Enskilda has received £6,300 and no further payments have been ates. - 
t — remains a debt of Schering to Enskilda to the amount of £73,500). With re ard 
- a e ner spe ey Ace amine of the remaining amount of debt the aeveimons of 
Me Pe : n shall apply. The remaining amount of debt is owing free of 


The other clauses need not be referred to: but it will i i 
stage to state my view of the true construction of this ee ont ete 
operative on Apr. 28, 1936. The primary debt for which the German com ia 
became liable to Enskilda was the sum of £84,000 referred to in cl. 1 Tan 
of opinion that this must be so, notwithstanding the meaning to the contrar 
which would prima facie be gathered from cl. 2, because any other view is bet 
consistent with the words “ to the amount of £50,400 ” in cl. 3 and is hopelessl 
inconsistent with the second half of cl. 4. The German company eons itself 
liable to pay £84,000 to Enskilda at the end of 8 years, but the liability might 
be reduced by degrees throughout the 8 years according as the sureties aE 
some or all of the payments specified in cl. 4, and might ultimately amount to 
no more than a debt of £50,400, owing, not to Enskilda, but to the sureties 
The sureties, it is to be observed, whose liability as sureties is limited to £50 400, 
and cannot mature for 8 years, assume under cl. 4 a most unusual burden ‘viz ; 
the obligation to pay off portions of their principal’s debt before any part of 
it is due from the principal, and so reduce their principal’s liability by an 
amount for which the sureties can never be liable; but this unusual feature 
is easily accounted for when one remembers that these sureties were bound to 
do whatever the principal debtor told them to do. 

Notwithstanding the existence of the February contract, a further document 
was executed, in the English language, by Enskilda, the English company 
and the Indian company, which is known as the April contract. Why this 
document was executed has never been explained. Both sides agree that the 
relationship and obligations as between Enskilda and the two companies are 
the same as the relationship and obligations which were established as between 
them by the February contract, and that the latter have never been terminated 
and still subsist. It may be that the parties desired a record in the English 
language of their obligations inter se, or it may be that they wished to make it 
clear that cl. 4 of the February contract was obligatory and not merely optional 
on the part of the two companies. But whatever the object in view, the April 
contract is the contract in relation to which this action is brought. Never- 
theless, in my. opinion, it is quite impossible to treat that contract as a matter 
apart and separate from the February contract ; it is part and parcel of one 
transaction between Enskilda and the German company, into which the two 
companies are introduced by the German company in order to provide sterling 
and thus enable the German company to achieve its object, viz., the purchase 
of the Sperrmarks. 

The April contract takes the form of a document addressed to Enskilda, 
dated Apr. 16, 1936, and signed by one Edwards, both as managing director 
of the English company and as attorney of the Indian company. It opens thus : 

In consideration of your making on our joint and severe! request an advance of 

£84,000 sterling to be made available in Sperrmarks to [the German compeny] we 
hereby jointly end severally guarantee the payment ir sterling of the amount here- 
inafter mentioned by the German company. 
The amount thereinafter mentioned is £50,400. This opening statement may 
be characterised as a gentle fiction. It is clear from the February contract, 
and a letter of Nov. 5, 1935, from London to Bombay, that the initiative and 
the request came from the German company and that the suretyship was under- 
taken under the German company’s instructions. The April contract contains 
usual provisions relating to the suretyship. In addition it contains three 
clauses which, although not numbered in the original, were conveniently referred 
to during the arguments as Nos. 8, 9 and 10. Cl. 8 ran thus: 


Further we hereby jointly and severally undertake as principals and not as guarantors 
to make the following payments to you in consideration of the assignment by you 
to us on the occasion of each such payment of a like sterling amount of your claim 
against the German company, Such payments shell be made as follows, namely ... 
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Then follows a list of amounts in sterling, and the dates on or before which each 
payment shall be made, corresponding exactly with the amounts and dates 
set out in cl. 4 of the February contract. The subsequent part of cl. 4 naturally 
does not appear in the April contract, as it deals with a matter whieh concerns 
only Enskilda and the German company. Cl. 9 of the April contract in effect 
corresponds with cl. 3 of the February contract. Cl. 10 provides that default 
in payment of one instalment shall not accelerate the date for payment of any 
other instalment. There was no suggestion in the February contract that it 
would. On the same date (Apr. 16, 1936) the English company gave security 
for its liability under the April contract “‘ whether as guarantors or as principals.” 
The nature and terms of the security are set out in what has been called ‘the 
April letter, but in the view which I take of this case it is unnecessary to refer 
to that document in detail. One other document should be mentioned. Some 
doubt seems to have arisen as between Enskilda and the German company 
as to the true construction to be placed upon that part of cl. 4 of the February 
contract, which (as I have stated) was omitted from cl. 8 of the April contract, 
and the construction which was agreed between them is set out.in a letter from 
Stockholm to Berlin of Mar. 17, 1936. But again, in the view which I take 
of this case, it is unnecessary to set out the contents of this letter, or to discuss 
its exact effect upon the provision as originally drafted. 

All went smoothly under the February and April contracts. The’ German 
company acquired the Reichsmarks, the first four payments by the two companies 
mentioned in cl. 4 of the February contract and cl. 8 of the April contract were 
made, and the corresponding claims of Enskilda against the German company 
were assigned, with the result that the liability of the German company to 
Enskilda which would become due at the end of the 8 years became reduced 
to £42,000, instead of £58,800. The fourth payment and assignment took 
place on Apr. 28, 1939. The fifth payment and assignment fell to be made 
on Oct. 28, 1939, but in the meantime, on Sept. 3, 1939, war broke out between 
this country and Germany. The crucial question on this appeal can now be 
stated, viz., was the April contract abrogated on the outbreak of war, so that 
it can no longer be enforced at any time thereafter ? 

As a matter of history it is right to state that on Oct. 30, 1939, Enskilda 
commenced an action in the King’s Bench Division claiming payment of the fifth 
payment, viz., £3,360, but the action was dismissed by Hawks, J., whose 
decision was affirmed by the Court of Appeal. The ground of the decision was 
that the payment would be for the benefit of the German company, and was 
therefore prohibited by the Trading with the Enemy Act, 1939. Subsequently 
the English company went into voluntary liquidation, and its assets 
have been sold, but a sum of £25,000 has been placed in joint names to 
answer its obligations (if still subsisting) under the April letter. On Jan. 29 
1942, the English company issued the writ in the present action, claiming . 
declaration that the April contract can no longer be enforced against it and an 
order for the release to it of the £25,000 above mentioned. This claim was 
based upon allegations that the April contract was a contract the continued 
existence of which would be for the benefit of the enemy, or would involve 
intercourse between the English company and the enemy. ‘It was also alleged 
Be the contract had been frustrated. : : 

IMONDS, J., was of opinion that the April contract wa 
or continued existence of which after Sept. 3, 1939, patente Heeeaeie Geet 
and would involve intercourse with the enemy. He did not deal with Famtention 
He accordingly made an order declaring that the April contract had be 
abrogated by the outbreak of war and could no longer be enforced agai on 
oe, nla se ordering the release of the £25,000. ere 

n appeal, this order was discharged and the action ismi 
read the judgment of the Court of Rope the psoas cicendei aed 
was admitted that further performance of the April contract during the wa 

must benefit the enemy”; it was also apparently agreed that a cont t 
with a neutral the further performance of which during the war “‘ would in pap 
confer an immediate or future benefit on the enemy would be abro th 
outbreak of ps ne geted by, the 

! war” ; nevertheless the court was of opinion that the April contract 
ae a contract with a neutral, might continue in existence after the ay aR 
of war on the basis of suspension during the war. Upon that footing, it was 
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said, the benefit to the German company (and, therefore, to the enemy) became 
so vague and uncertain that no valid ground existed on which a British subject 
could be freed from his obligation to a neutral. . 

My Lords, I confess I feel great difficulty in following this reasoning. By 
the very terms of the bargain struck between ali the parties in February, and 
formally recorded as between Enskilda and the two companies in April, the 
further performance by the English company during the war, either of cl. 4 
of the February contract (eo nomine) or of cl. 9 of the April contract (eo nomine), 
must inevitably result in a clear and direct benefit to the German company 
(which was stipulated for by the German company and assented to by Enskilda 
in order to obtain sterling), viz., a large reduction in the German company’s 
indebtedness of £84,000. The four payments made before the war had already 
reduced it to £42,000, leaving outstanding a liability of £42,000. The carrying 
out of the April contract during the war according to its terms would relieve 
the German company from a further liability of £16,800. But the axe falls 
when war breaks out. At that moment there was nothing vague or uncertain 
about the benefit to the enemy which would result from carrying out the very terms 
of the bargain. All the necessary conditions existed for abrogation under the 
common law rule. LIllegality does not suspend, it dissolves: see per Lorp 
SUMNER in Ertel Bieber v. Rio Tinto (1) ( [1918] A.C. 260, at p. 285). What 
justification then can there be for saying, we will not declare this contract 
to be abrogated because it is a contract with a neutral, but we will declare it 
to be only suspended, and then suspension will only involve a vague and uncertain 
benefit to the enemy, insufficient to justify freeing a British subject from his 
obligation to a neutral? I know of none, and can imagine none. Indeed, a 
fatal difficulty seems to arise. If a contract, the further performance of which 
(like this one) requires acts to be done on or before fixed dates, from the doing 
of which on those dates stated consequences clearly beneficial to the enemy 
are to flow, is prima facie abrogated at common law on the outbreak of war, 
it can be no answer to say that the contract need only be suspended during the 
war if the benefit to the enemy thereby becomes vague and uncertain, for you 
would by the suspension be substituting a new and different contract into which 
the parties had never entered: see e.g., Distington v. Possehl (7). 

The case for the respondents on the appeal before this House was argued on 
different grounds. It was conceded that contracts the further performance 
of which would confer upon the enemy an immediate or future benefit or involves 
intercourse with the enemy are abrogated on the outbreak of war. To quote 
Lorp DuNEDIN in Frtel Bieber v. Rio Tinto (1) ( [1918] A.C. 260, at p. 274): 

From these cases I draw the conclusion that upon the ground of. public policy the 

continued existence of contractual relation between subjects and alien enemies or 
persons voluntarily residing in the enemy country which (1) gives opportunity for the 
conveyance of information which may hurt the conduct of the war, or (2) may tend 
to increase the resources of the enemy or cripple the resources of the King’s subjects, 
is obnoxious and prohibited by our law. 
It was also conceded that the same principle would apply to a contract between 
British subjects, or between a British subject and a neutral if according to its 
very terms further performance of it would give the opportunity or tend to the 
increase indicated above. It was, however, contended that this contract fell 
within certain exceptions to the rule. That certain exceptions do exist is well 
established. To quote Lorp DuNEDIN once more, he states the exceptions 
thus in Ertel Bieber v. Rio Tinto (1) (abid., at p. 269): 

There is indeed no such general proposition as that a state of war avoids all contracts 
between subjects and enemies. Accrued rights are not affected though the right of 
suing in respect thereof is suspended. Further, there are certain contracts, particularly 
those which are really the concomitants of rights of property, which even so far as 
executory are not abrogated. Such as, for instance, the contract between landlord 
and tenant, of which an example may be found in the recent case of Halsey v. Lowen- 
eld (4). | 
4 Thus a contract which is completely executed on one side, and under which 
nothing remains to be performed except payment to be made by the other of a 
liquidated sum whether already due, or debitum in praesent solvendum in futuro, 
is unaffected by the outbreak of war. The payment cannot in fact take place 
between enemies in war time; so long as the war lasts the payment 1s sus- 
pended. Nor is enemy property confiscated at common law by the outbreak 


46  [Jan. 12, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 


of war, and consequently contractual rights and obligations incidental to the 
ownership of property are not put an end to at common law by the outbreak 
of war. The enforcement of them during the war may be impossible, but they 
will survive the war. 

It was first contended that the April contract fell within the exceptions 
because the April contract was a contract wholly executed by Enskilda and under 
which nothing remained to be done by the English company except the payment 
of money. This was the main contention advanced by the respondents before 
us, and it is this contention which is adopted by those of your Lordships who 
favour the dismissal of this appeal. But they reach this conclusion on two 
grounds, concerning the construction and effect of the April contract, which 
appear to me fundamentally wrong, and I feel bound to state in detail my reasons 
for so thinking. 

One ground is of this nature. The payments to be made by the English 
company under the April contract are treated as payments made at the request 
of the German company, and it is then said that the English company would, 
independently of the provisions of cl. 8, and whether it paid as a surety or a 
principal, be entitled to reimbursement. Equity, it is said, would transfer 
to the English company the right vested in Enskilda to recover from the German 
company the amounts paid. The April contract added nothing in this respect ; 
el. 8 conferred on the English company no right which it would not have obtained 
by the mere fact of making the specified payments. Surely this view is mis- 
conceived. That the English company entered into both the February contract 
and the April contract in obedience to the instructions of the German company, 
no one can doubt. But the right in Enskilda to receive, and the obligation 
on the English company to pay, the instalments rests on the April contract. 
They are payments which will become payable by the English company to 
Enskilda before anything is payable to Enskilda by the principal debtor at all. 
Nor are they made by the English company as a surety, or at the request 
(express or implied) of-the German company. They are made by the English 
company as a principal under compulsion of the April contract. Even if the 
pre-war instalments could (contrary to my view) be treated as being payments 
made at the request of the German company, no post-war instalment could 
possibly be treated as having been made at the request of an enemy. But 
for the existence of the April contract, there would have been no obligation 
on the English company to pay any of the “‘ instalments ”’; any such payment 
would have been a purely voluntary act, creating no right, legal or equitable, 
in the payer. Even if the first portion of cl. 4 of the February contract was 
not (as between the parties to the April contract) superseded by cl. 8 of the 
April contract, but still remained binding, the legal position would remain 
unchanged. The English company would make the payments not as a surety 
or at the request of someone who was indebted to the payee, but as a princi al 
under the compulsion of a contract with the payee. . 

The other ground is of this nature. It is said that the provision in the April 
contract for the assignment of Enskilda’s rights against the German company 
is only a provision as to the method of payment, that the April contract had 
been wholly exccuted by Enskilda before the outbreak of war, that Enskilda 
had then an accrued cause of action in debt for each instalment, that the tender 
of an executed assignment by Enskilda was a mere formality, and that Enskilda 
could sue for an instalment, if unpaid on the specified date, upon an allegation 
that Enskilda was always ready and willing to execute an assignment on payment 
I cannot agree. It is, in my opinion, impossible to treat cl. 8 as a mere a Pe 
ment to pay fixed amounts on stated dates, constituting debts to b id 
those dates, subject ne ees Devas 

» Subject to the fulfilment by Enskilda of conditions. It is a contract 
to pay the instalments (I quote the words) ‘in consideration of the assignment 
by you to us on the occasion of each such payment of a like sterling amount 
of your claim against the German company.” This is nothing but a contract 
for the sale and purchase of a number of choses in action on specified dates 
As was pointed out in the judgment of Sir WiLFRID GREENE, M.R., in Stockholms 
Enskilda Bank Aktiebolag v. Schering, Ltd. (8) (see [1941] 1 All E.R. 257, at 
p. 264), the remedy thereunder would be not by action for debt tae b 3 
an for specific performance of the contract of purchase, after essa ig 
and tender of a proper assignment of the subject-matter of the purchase. When 
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war broke out no cause of action had accrued to Enskilda in respec 7 
instalments. The only obligation to pay is on receipt of a ‘ansaid its 
assignment of the property agreed to be sold ; the only obligation to part with 
the property sold is on receipt. of the purchase price. A “‘ ready and willing ” 
plea may well be a proper and necessary plea in an action for breach of a abanheant 
for the purpose of alleging and establishing that the plaintiff who sues for breach 
is not himself in breach. But we are here considering the position in relation 
to an action for the enforcement of this contract, not in relation to an action 
for its breach. In order to enforce it, Enskilda would have to sue for specific 
performance, and except upon allegation and proof of execution and tender 
of an assignment of the property sold, there would be no cause of action for the 
purchase money. In other words the April contract, so far from having 
been fully performed by Enskilda before the outbreak of war, remained com- 
pletely executory on both sides in relation to the post-war instalments. On 
each instalment date each party had to complete the sale and purchase, Enskilda 
by delivering an assignment of the property sold in exchange for the purchase 
money, the English company by paying the purchase money in exchange for 
an assignment of the property sold. 

Another argument advanced on behalf of the respondents was to the effect 
that so far as concerns that part of the April contract which deals with surety- 
ship, Enskilda had wholly performed its part. It had complied with the request 
of the two companies, and had made over the marks to the German company 
which constituted the consideration for the suretyship, and the carrying out of 
that obligation involved neither intercourse with nor benefit to the enemy. I 
have already drawn attention to the fact that in sober truth no consideration 
for the suretyship had moved from Enskilda to the two companies who had made 
no request ; but assuming the truth of this fiction, it is in my opinion impossible 
to sever the April contract and to treat it as if there were two separate and 
independent contracts, one for suretyship and the other for the sale and purchase 
of Enskilda’s claims against the German company. The April contract is one 
entire and essential constituent of a transaction between Enskilda and the 
German company. In order that the German company might induce Enskilda 
to let it have the Reichsmarks for the reduced price of £50,400 sterling, it was 
necessary that the two companies should, under instructions from Germany, 
both guarantee the larger price up to £50,400, and agree to buy Enskilda’s 
claims against the German company at prices in sterling sufficient to provide 
in sterling the reduced price of £50,400. Unless this twofold liability had been 
undertaken by the two companies (as it was undertaken both in the February 
contract and the April contract) the bargain between Enskilda and the German 
company could not have been struck. 

Reliance was also placed upon the exception which was described by Lorp 
DuNEDIN ( [1918] A.C. 260, at p. 269), in these words : 


Further, there are certain contracts, particularly those which are really the con- 
comitants of rights of property, which even so far as executory are not abrogated. 


I am not sure that I understand correctly one argument on this contention. 
I think that it was said that the April contract was a concomitant of the right 
of property which Enskilda had acquired by its contract with the German 
company. But that is not the kind of property to which LorpD DUNEDIN refers. 
He is not referring to choses in action or contractual rights. He is referring 
to contracts such as covenants running with the land, the right to enforce 
which belongs to the owner for the time being of the land. The interest in the 
land is not confiscated at common law by the outbreak of war; the power 
to enforce the covenant cannot be exercised during the war, but when the war 
ends the power of enforcement revives. It may be difficult to define with 
exactitude or exhaustively the class of ‘“‘ concomitants.” Each case must 
be considered when occasion arises. But I am of opinion that the present 
case cannot be treated as a contract which is a concomitant of rights of property 
within the exception. 

Finally it was suggested that the existence of the security created by the 
April letter brought the case within this exception. This appears to me an 
argument which must fail. So far from the April contract being a concomitant 
of the right of property created by the security, it is the security which is a 
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concomitant of or ancillary to the April contract ; and the argument when 
brought to bedrock comes to this, that obligations which (if unsecured) would be 
abrogated at common law, are saved from this fate by the fact that security 
has been given for their performance. That will not do. With the disappear- 
ance of the obligations the security for their performance necessarily disappears 
as well. 

My Lords, I am in agreement with the views of Stmonps, J., on this part 
of the case. I agree with him when he says, that the simple question is whether 
the performance of the April contract after Sept. 3, 1939, would benefit the enemy, 
by increasing his resources or crippling those of His Majesty’s subjects. That 
it must do so is as he and the Court of Appeal thought, and is, as I think, plain : 
and I will add that it is equally plain that the pecuniary benefit to the German 
company was one of the very objects for which, in the first instance the February 
contract, and subsequently the April contract, were entered into. 

Whether the performance of the April contract would involve intercourse 
with the enemy, is a point with which I need not deal, but the course of dealing 
between the parties in the days of peace affords strong support for the view 
expressed by Srmonps, J. I express, however, no view of my own, nor do I 
say anything on the question of frustration. One cannot but regret the un- 
satisfactory outcome of the argument in this House. The appeal fails for 
reasons which differ from those which prevailed in the Court of Appeal and 
which differ, inter se. To me two decisive points stand out crystal clear, 
unanswered and, I venture to think, unanswerable; (i) the April contract, 
if performed in war-time confers a distinct and immediate benefit on the enemy ; 
and (ii) as regards post-war instalments it was at the outbreak of war wholly 
executory. 

I would allow this appeal and restore the order which the Court of Appeal 
discharged. 


Lorp Porter: My Lords, I have found the solution of this case a matter 
of difficulty, primarily, I think, because of the complexity of the arrangements 
between the parties and the necessity of safeguarding the rights of neutrals 
whilst not diminishing the ability of this country to preserve its interests in 
time of war. It is, no doubt, generally true that the further performance of 
contracts made before the outbreak of war and not fully performed on either 
side is prohibited as contrary to public policy provided that such performance 
involves intercourse with an enemy or benefits him. For the sake of brevity 
I speak of this result as abrogation of the contract though the contract itself 
is not abrogated, but further performance alone forbidden. There are, however, 
exceptions and limitations upon this doctrine. So far, at any rate, as concerns 
benefit to the enemy, the further performance of contracts which have been 
completely performed on one side and in which all that remains is payment 
by the other are suspended, not dissolved, and in the same category are to be 
placed certain contracts, particularly those which are really concomitants of 
the rights of property though still executory : see per Lorp DUNEDIN in Ertel 
Bieber & Co. v. Rio Tinto Co. (1) ( [1918] A.C. 260, at p. 269). 

In each case, therefore, before deciding whether a contract is abrogated or 
merely suspended on the outbreak of war it is essential to determine its exact 
construction and effect. In the present instance there are four documents 
which must be considered. ‘ 

(1) A contract dated Feb. 24 and 28, 1936, originally in German of which 
your Lordships have been furnished with an English translation. This, headed 
“Contract of Debt,” is made between the respondents, as creditors of the one 
part and a German company, the Schering-Kahlbaum A.G., of Berlin, as debtor 
of the other part. The appellants and the Schering Kahlbaum India, Ltd 
of TRV called the sureties, are also parties ; ‘ " 

contract dated Apr. 16, 1936, made betwe 
pope and the ahewingn Kahlbaum India, Ltd. ; ea 
contract between the respondent: i i 
iced iodide Rl oa cate pret s and the appellants contained in a 
» (4) A letter dated Mar. 17, 1936, written by the respondents to ing- 
Kehlbaum A.G. modifying the terms of the pitas AfaRGheiaee in pcee 
those two companies were concerned, but to which the appellants were not parties 
(1) By the first of these contracts the respondents, as I think, undertook 
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to provide Reichsmarks of the value of £84,000 at the rate of ex 

in Berlin on the day when the Reichsmarks were handed over parinal (mga 
promise of repayment by the German company, in eight years time, of that sum 
in sterling or, if that was impossible, in blocked marks at the rate of exchan 
current in Berlin for payment in London at the date of repayment.* For the 
repayment of this sum the English and Indian companies became sureties to 
the extent of £50,400 and bound themselves as principals to repay it with the 
proviso that they should have credit for all repayments by themselves or the 
German company or third persons. Cl. 4 contained certain special terms 
under which the sureties were to acquire the claims of the respondent against 
the German company “with the proviso that” (by which I understand is 
meant, “ provided that ’’) they should pay at stated intervals terminating after 
eight years certain fixed instalments amounting in all to £50,400. £50,400 
is 60 per cent. of £84,000 and if and to the extent that these payments were 
made at the agreed dates the German company was to enjoy the remission of 
the extra 40 per cent., but if prompt payment of any one instalment was not 
made the German company was to cease to have this remission in respect of 
any sums still due, and was to pay the remitted and unremitted portions at 
the end of the eight years. In my view this clause gave the sureties an option 
to furnish the stipulated instalments if they chose but did not compel them 
to do so. It is, however, as I think, unnecessary to determine whether it was 
left to them to pay or not to pay or whether they obliged themselves to make the 
payments. In case the German company or the sureties should become bank- 
rupt or should make an arrangement with their creditors the debt became 
immediately payable and, whereas the relationship between the German company 
and the respondents was to be governed by German law, that between it and the 
sureties was to be governed by English law. The marks to be supplied were 
Sperrmarks for internal use in Germany and the actual value in a European 
market may well have been nearer to £50,400 than to their nominal value of 
£84,000, but this consideration is, I think, immaterial. 

(2) On Apr. 16 of the same year two further contracts were entered into 
apparently to clarify the position and possibly to make what had been only 
an option in the earlier contract obligatory for the sureties. The first of these 
two contracts was between the sureties and the respondents and by its first 
seven paragraphs guaranteed payment of £50,400 out of the £84,000 advanced 
to the German company. Para. 8 contained a joint and several undertaking 
by the sureties as principals and not as guarantors to make the. payments 
stipulated in the earlier contract at the appointed dates in consideration of the 
assignment on the occasion of each payment of a like sterling amount of the 
Swedish company’s claim against the German company. Para. 9 contained 
the proviso that each payment by the sureties should satisfy pro tanto their 
liabilities under the guarantees and that they should not be liable to make 
any of the payments stipulated in whole or in part in so far as they had been 
paid by the German company or from any other source. Default in payment 
of any one instalment was not to accelerate the date for payment of another 
and the agreement was to be governed by English law. It contained no provi- 
sion for any remission in the amount to be paid by the German company as a 
result of the prompt payment of the stipulated instalments. 

(3) The second of these two contracts of Apr. 16 was made between the 
appellants and respondents only and provided for the retention in the hands of 
trustees of certain goods the property of the English company in order to furnish 
security for their due fulfilment of the other April contract. The release of the 
goods held under it forms part of the claim in this action, but in my view this 
contract itself is not otherwise material. 

(4) The fourth contract is- of more importance. It is made between the 
appellants and the German company only and is, so far as that company 1s 
concerned, a modification of that part of the first contract which stipulated 
that non-payment at the due date of any one of the instalments by the sureties 
should deprive the German company of all future remissions. Under the new 
arrangement, as I understand it, failure to pay an instalment on the part of 
the sureties was no longer to prove fatal to the remission: In future any pay- 
ment from any source, including a recovery by execution upon the property 
of the sureties, was to keep it alive. The time by which these recoveries were 
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to be made is not stipulated. In these circumstances it is said by the appellants 
that they are absolved by the outbreak of war from any future performance 
of their obligation to pay the instalments payable after that date, are entitled 
to have the goods held as security for their guarantee released and are freed 
from their obligation as sureties to pay the sum of £50,400. The actual relief 
claimed is a declaration that the April contract can no longer be enforced 
against the appellants and an order for the release of the security. 

Strictly speaking it might be contended that the German company was not 4 
party to either of the April contracts and that neither of them contained any 
term which would benefit the German company unless it could be said that the 
assignment of their debt to the respondents in favour of the appellants portion 
by portion as the instalments were paid brought about this result, inasmuch as 
the respondents might recover it from the German company at the end of the 
eight years if it were still due to them, but so long as England and Germany 
were at war, the appellants could not do so. So also it might be contended 
that the sureties were not parties to the fourth contract and therefore, so far 
as concerned any contract to which they were parties, the right to remission 
ceased when it was held (as it was held by the Court of Appeal in Stockholms 
Enskilda Bank v. Schering, Ltd. (8) ) that it was illegal to pay the instalments 
whilst England and Germany were at war and when consequently they were 
not paid at the due dates. 

These suggestions, however, in my opinion, take too narrow a view of the 
contracts between the parties. Their relationship must, I think, be judged 
by the agreements as a whole and indeed the case was so argued before your 
Lordships. But though the consideration of the problem must be approached 
in this way I do not think it proper to neglect the form of the contract between 
the parties or the development of the arrangements which finally took shape in 
four separate sets of provisions, none of which purported to put an end to those 
which preceded them. 

What then are the principles to be considered ? It is not true to say as a 
general proposition that a state of war avoids all contracts even between subjects 
and enemies: see per LoRD DUNEDIN in Ertel Bieber v. Rio Tinto (1) ( [1918] 
A.C. 260, at p. 269). One such exception at any rate is the case of an executed 
sparta where all that remains to be done is the payment of money by a subject 
of this country to an enemy: see Ottoman Bank v. Jebar it is sai 
( [1928] A.C. 269, at p. 278) : vhs enacts 

_+ + it is not every contract that is abrogated by . . . war; it is only a contract 
which is still executory and which for it i i i 
Tptial’ eajseeacd pt snake 8 execution requires intercourse between the 
It was said that the present contract was still executory and necessitated inter- 
course with the enemy, since the appellants would require to ascertain from the 
German company what, if any, payments it had made. I see no reason for 
such intercourse ; the appellants could and would in the normal course ask 
the respondents what payments had been received from the enemy or other 
persons and need not make any enquiries of the enemy and the same considera- 
tions are equally true of the appellants’ obligations as surety. Whether the 
contract was still executory or not I leave for consideration later on. But 
executory contracts with an enemy are not dissolved onl h : , 
; ; ; y where they involve 
intercourse: they are also dissolved where they may tend to increase th 
resources of the enemy or cripple the resources of the King’s subjects : S 
per LonD DUNEDIN in Ertel Bieber v. Rio Tinto /1) [1918] A.C. 260 ae 274 ae 

In the contract under consideration there does not appear to be an s 
of crippling th ( ing’ i Se ES cet 

f crippling the resources of the King’s subjects, but four questions r in : 
(i) is this an executed contract, 7.e., one which has been wholly neRGR ioe 
one side ; (ii) does it bring any substantial advantage to the enemy : (iii on 
it one of the class which, executory or executed, is excepted from fieae ak ue od 
by war, and in any case (iv) is it wholly abrogated by the existence of oes 

brett tai Great Britain and Germany. Poa 

1) So far as concerns any obligation to th 
have performed their Pan itge “i full. Thee het} ieeanatial eee ee 

rovided £84,000 . Rober ein abe: 

P : worth of Reichsmarks : all that remained was for th 
company to perform its part b i i tee ae 
entitled in 1644, Th p y paying its debt to whoever was found to be 
m . ey had, however, still to receive from the appellants or 
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by the appellants to give the partial dB& of the Ge , 
debt. That part of the April contract, therefore, which Dacniatal a. the 
payment of £50,400 by instalments was wholly executed on the respondents’ 
side as between them and the German company, but is still uncompleted as 
between the respondents and the appellants to the extent that the rest of the 
instalments have still to be paid and the rest of the debt to be assigned. 

(ii) There is no certainty of benefit to the German company but the contract 
makes provision for it. By the earlier case between the same parties already 
referred to it was held by the Court of Appeal that the payment of any of the 
instalments was an offence under the Trading with the Enemy Act, 1939, as 
it would result in (a) the respondents having financial dealings for the benefit 
of an enemy within sect. 1 (2) (a) of the Act; (6) making a payment for the 
benefit of an enemy within sect. 1 (2) (a) (ii) ; and (c) discharging an obligation . 
of an enemy within sect. 1 (2) (a) (iii). The decision was a decision with regard 
to certain instalments then due under the provisions of the February and the 
April agreements and was arrived at by a consideration of the wording of the 
1939 Act. It does not deal with the position at common law now in dispute 
before your Lordships’ House. As, however, the instalments were not paid 
at the dates prescribed the German company would have lost the remission 
had the original agreement of February not been modified. It was modified 
by the letter of Mar. 17, 1936, which altered the rights of the German company 
as to remission of the sum of £33,600, 7.e., 40 per cent. of the original debt. 
Whereas by the original agreement failure on the part of the sureties to pay 
the instalments on the prescribed dates would have prevented the German 
company from obtaining any remission after the date of such failure, the result 
of the March agreement was that the remission would not be forfeited unless the 
respondents were not satisfied by payment from third parties or by execution 
on the sureties’ property or in some other way in full. The agreement is obscurely 
expressed and nowhere stipulates a date by which this repayment: has to be 
made but the reference to execution suggests that repayment at the prescribed 
time or even immediately after the accruing of tht German company’s obliga- 
tion to pay the whole sum was not required. It was not contended that the 
right to earn the remission was lost provided that payment was made at or 
before the eight years’ intermission, granted by the contracts to the German 
company, had elapsed, and having regard to the provision as to “‘ execution ”’ 
I should myself say that some additional time after that date must be allowed. 
What additional time is permissible it is perhaps unnecessary to determine. 
The result of the change would, therefore, appear to be that the German company 
was to have the advantage of this remission if from any source or by any means 
the respondents were to obtain payment of £50,400 within a reasonable time 
after Apr., 1944. 

In these circumstances the German company was said to derive two benefits 
from the continued existence of the contract (a) a transfer of the liability of 
the German company to repay Enskilda to a liability by that company to repay 
the English or Indian companies, (6) an undertaking by the English company 
to pay at some unspecified time instalments which if made in time, would 
insure remission, whether the German company paid or not, whereas the German 
company might be unable or unwilling to repay in time and so would fail to 
avoid liability for the larger payment to the respondents or their assigns. If 
this be the position, the question to be determined is whether these contracts 
are abrogated on the ground that they may benefit the enemy if the instalments 
are duly paid, though fulfilment of the guarantee may not be open to any 
objection. ‘ : 

(iii) Admittedly contracts which are wholly performed on one side and certain 
contracts which are really the concomitants of rights of property are not 
abrogated by war and this is true of the latter even though they are still executory 
on both sides. There is, indeed, no such general proposition as that a state of 
war avoids all contracts between subjects and enemies. ‘‘ Accrued rights 
are not affected though the right of suing in respect thereof is suspended 
are LORD DUNEDIN’s words in Ertel Bieber v. Rio Tinto (1) ( [1918] A.C. 260, 
at p. 269). oe 

In the oath case the respondents had fulfilled all their obligations to the 
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German company: they had handed over Reichsmarks of the nominal value 
of £84,000. It is true that they had stil to tender to the appellants an assign- 
ment of part of the debt in return for the payment of each instalment, and one 
view of the transaction is that the suretyship was only one and that an incidental 
part of the agreement. On this view the substance of the matter was that the 
English company had not contracted to repay the loan which the respondents 
had made to the German company but had agreed to purchase assignments 
of parts of the German indebtedness by payments of stipulated sums at stated 
times. 

This view, in my opinion, lays too great stress upon the contract of Apr. 16, 
to the exclusion of the original agreement of February and the letter of Mar. 
17 which modifies its terms. Unless it be conceded, and I see no reason for the 
concession, that the April contract, by inference, put an end to the February 
agreement the abrogation of the former would still leave the latter in force. 
Indeed it is, I think, impossible to say that the February contract was super- 
seded. If it were, there would be no provision for remission and no corres- 
ponding benefit to the German company. The most that can be said is that it 
modifies it. Moreover, though the March letter is, as I have said, obscurely 
worded, yet it apparently enables the German company to earn the remission 
by means of a payment made by it or by some one on its behalf even up to or 
possibly beyond the date on which the German company was under contract 
to repay the loan. 

(iv) In these circumstances I think that the arrangement between the parties 
was not merely or substantially a purchase by the appellants of portions of a 
debt in which they were not otherwise interested. Rather I think it was a 
stipulation for repayment of a sum of money lent to the German company at, 
as the April contract states, the request of the appellants and the associated 
Indian company, on their undertaking to stand surety for its ultimate payment, 
coupled, however, with an additional obligation to pay by instalments in 
consideration of an assignment of portions of the debt. In considering its 
import one has, therefore, to remember that the appellants were not merely 
under contract to pay by instalments but were also, and, as I think, primarily, 
guarantors of the debt. Indeed in my view they were bound, so far as the 
February contract was concerned, only to act as surety though given an option 
to earn remission of part of the debt by paying off sixty per cent. of it at earlier 
agreed dates. So regarded, an important element in the matter was repayment, 
not purchase ; the contract was not simply an agreement to sell and purchase 
instalments of a debt but to repay the money, advanced to the German company. 
The whole method by which the negotiation was arranged and the form which 
it took appears to me to bear out this view. 

Originally there was an obligation of suretyship with an option to make 
advance payments and take assignments of portions of the debt in return. 
This was followed by a continuance of the suretyship but with an obligation 
instead of an option to make payments in advance of the time when the Germans 
must repay. This again was modified so that the incentive to prior payment 
was removed, since the obligation to fulfil the contract of suretyship and the 
right to earn remission coincided in time, whereas originally remission was 
lost if punctual payment of the prescribed instalments was not made. In a 
conflict of views as to whether the contract was primarily for payment of a 
debt or purchase of portions of it, I ask myself what in substance the final 
bargain was. One thing is certain: the contract, so far as it was a contract of 
guarantee, has been fully performed on the part of the respondents and they 
have nothing more to do than require the guarantee to be implemented. If 
the contract as a whole is declared to be abrogated—and by the contract as a 
whole I mean not only the April contract of which alone abrogation is claimed, 
but also the February contract and the March letter as regards which no claim 
is made—then the guarantee as well as the contract to pay by instalments 
is gone. I see no reason for so drastic a step. The fulfilment of the guarantee 
can give no benefit to the German company, beyond that existing in every 
case where there remains no obligation except the payment of a debt due 
presently or in the future. Such an obligation, it is conceded, is suspended 
not abrogated. ; 

The question of the right of the respondents to claim payment of the instal - 
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ments is now academic ; the time for payment by the Germa 

arrived and a claim on the guarantee can apie Neea aera a ate Perasan 
ments are abrogated together. For the reasons I have given I do not think 
they are. There remains only the fact that the neutral might sue at a date 
when the Englishman being still at war could not do so. I do not.think this is 
enough to dissolve the contract. If it were then any assignment of an enem 

debt to a British national in time of war by a neutral would be invalid aed 
the result would prevent any immediate recovery—a consequence which ‘would 
appear at least unlikely. I agree with Lorp THANKERTON that there is no 
ground for applying the doctrine of frustration. The agreement is, as I think 
@ very special one and I cannot say that I have found the solution other than 
difficult. Nevertheless for the reasons which I have stated, I would dismiss 
the appeal. : 


Lorp MacMILLaN [read by Lorp Porter]: My Lords, Schering, Ltd, 
the plaintiffs and now the appellants in this action, claim that a contract with 
a Swedish bank dated Apr. 16, 1936, to which they were a party, ceased to be 
enforceable against them on the outbreak of war between this country and 
Germany on Sept. 3, 1939. They base their claim on the ground that the 
further performance of the contract would be to the benefit of the Kirg’s 
enemies ahd that it has accordingly at Common Law become illegal and ought 
to be abrogated. 

The law as to the effect of the oufbreak of war on subsisting contracts in which 
an enemy of this country is interested cannot be said to have reached a high 
degree of precision. It has to be gathered from a series of decisions, each of 
them concerned with the circumstances of a particular case, in which the 
principle involved has been progressively though not always consistently for- 
mulated. The root of the matter is that a country at war cannot allow trans- 
actions to proceed which are calculated to aid the enemy in the prosecution 
of hostilities. A subject of this country must have no truck with the enemy. 
It is illegal for him to do anything which may tend to increase the war potential 
of the enemy in goods, money, credit or information. The growing complexity 
of international transactions and the increasingly pervasive character of modern’ 
warfare have combined to render more difficult the problems which confront 
the common law in this sphere, with the result that the Legislature has found 
it necessary to come to its aid by statutes relating to trading with the enemy, 
but with these statutes the present case has no concern. 

I do not propose to narrate in detail the terms of the contract under challenge, 
for they are sufficiently set out in the judgments of the courts below and in the 
opinions of my brethren. I shall ’confine myself to drawing attention to the 
features of the transaction which in my view are material. I note in the first 
place that although no enemy subject is formally a party to the contract, the 
plaintiffs are a subsidiary, and entirely under the control of, a German compe ay. 
It is only by way of compliment that I shall call them “ the English company.” 
Then I note that it is in consideration of the Swedish bank making an advance 
of £84,000 sterling (to be made available in Sperrmarks) to the German company 
that the English company, in association with another subsidiary of the German 

-eompany registered in India, guarantee payment in sterling of the German 
company’s debt to the Swedish bank to the extent of £50,400. Next I find 
the English and the Indian companies jointly and severally undertaking as 
principals to make a series of fourteen payments to the Swedish bank of varying 
sums amounting cumulatively to £50,400 at various datés between Oct. 28, 
1937, and Apr. 28, 1944, in consideration of the assignment to the companies 
by the Swedish bank, on the occasion of each such payment, of a like sterling 
amount of the Swedish bank’s claim against the German company. Each 
payment is to be a satisfaction pro tanto of the liability of the English and 
Indian companies under their guarantee and they are not to be liable tomake 
such payment in so far as the amount in question has been paid by the German 
company or any other person or company. : 

The April contract which it is sought to abrogate cannot be considered mn 
isolation. It is part of a transaction which, as the respondents state in their 
printed case to this House, was ‘carried into effect by three agreements,” 
viz., & previous February contract to which the German company was a party, 
the April contract now challenged and a contract by letter of the same date 
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as the April contract between the English company and the Swedish bank. 
It is accordingly necessary to a true appreciation of the position, as a ae 
dents say, ‘‘to consider the terms of the February contract. from ri 
February contract it appears that in respect of the Swedish bank placing at the 
disposal of the German company Reichsmarks to the amount of the equivalent 
of £84,000 sterling the German company is to stand indebted to the Swedish 
bank in a sum of £50,400 free of interest repayable on the expiry of eight 
years and that the English and Indian companies are to acquire from the 
Swedish bank its claims against the German company by a series of instal- 
ment payments, being the same as those repeated in the April contract. If the 
English and Indian companies do not acquire the claim of the Swedish bank 
against the German company by paying the stipulated instalments then the 
“remission” or reduction of the principal debt of £84,000 to £50,400 is to 
‘lapse rateably.” Thus if the English and Indian companies pay only 
the first instalment of £6,300 the German company’s debt to the Swedish 
company will be £73,500. In point of fact, four instalments had been paid 
before the outbreak of war. Thereafter further payments during the war were, 
in other proceedings, declared illegal under the Trading with the Enemy Act, 
1939. When the transaction is seen in its entirety there can be no question 
that it was highly beneficial to the German company. As the managing 
director of the English company says in a letter to the Indian company— 
‘this is an extremely interesting business for Berlin.” 

Now, can the contract of Apr., 1936, forming part as it does of this transaction 
highly beneficial to the enemy, be allowed to subsist after the outbreak of war ? 
Lorp GREENE, M.R., is in agreement with Smuonps, J., that the further perfor- 
mance of the contract during the war would be illegal at common law, but 
differs from him on the question of abrogation, holding that the effect of the 
cutbreak of war has been only to suspend the operation of the contract during 
hostilities. LoRD GREENE, M.R.., lays stress on the fact that the April contract 
is a contract not with an enemy subject but with a neutral and is, therefore, 
deserving of specially considerate treatment. To my mind the question turns 
upon the nature of the transaction, not upon the parties to it. I cannot do 
better than quote and adopt the words of Lorp RussELL oF KILLOWEN, then 
RussELL, J., in Re Badische Co. (9) ( [1921] 2 Ch. 331, at pp. 373, 374) : 


. . . assume & contract between British subjects, but of such a nature that either 
its further performance involves intercourse with the enemy or its continued existence 
would confer upon the enemy an immediate or future benefit. Does such a contract 
become void on the ground of illegality upon the outbreak of war? The illegality 
being based upon considerations of public policy, I can see no reason why a contract 
of such a nature should not become void on the outbreak of war, irrespective of any 
question whether the parties thereto are enemies or friends. The test should be, in my 
opinion, not whether one of the parties to the contract is an enemy, but whether the 
contract involves intercourse with the enemy or confers an immediate or future benefit 
on the enemy. 


T have already pointed out that, although the German company was not formally 
a party to the April contract, it was a party to the transaction of which that 
contract forms a part, but, agreeing with Lorp Russetx, I think that the 
question is one not of parties but of substance. Applying his test I ask whether 
the contract involves intercourse with the enemy or confers an immediate or 
future benefit on the enemy. Not much was made by the appellants of the 
point of intercourse, although I think that Smmonps, J., was justified in. his 
view that in the execution of the contract communication between the English 
company and the German company would in ordinary course inevitably have 
taken place, especially in view of the fact that the English company is not to be 
liable to pay any instalment to the Swedish bank “‘ in so far as the amount in 
question has been paid by the German company or any other person or company.” 
The main point, however, is whether the contract confers an immediate or 
future benefit on the German company. It plainly does. Every instalment 
paid by the English company to the Swedish bank not only discharges pro 
tanto the liability of the German company to the Swedish bank substitutin 
@ corresponding liability to the German company’s own subsidiary in Rea 
but also earns for the German company a substantial discount or rebate of their 
capital indebtedness to the Swedish bank. Each instalment as it is paid by the 
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English company to the Swedish bank progressively improves the financial 
position of the German company by diminishing its liabilities. That being so, 
I cannot see how the contract can be allowed to stand. 

The argument of Lorp GrrEENz, M.R., in his very full discussion of the 
problem, does not convince me. He agrees with Sruonps, J., that the further 
performance of the contract during the war “‘ must benefit the enemy,” yet 
he says ( [1943] 2 All E.R. 486, at p. 497) that : 


. it cannot be the case that a contract with a neutral is abrogated on the outbreak 
of war merely because its performance or existence is detrimental to this country. 


With all respect, I regard as vital in the light of the authorities the fact that the 
continusd performance or the continued existence of a contract after the out- 
break of war is beneficial to the enemy and detrimental to this country ; and I 
do not agree that the possibility of benefit accruing to the enemy is in the present 
case vague or speculative. It seems to me very real. 

Str ARNOLD Macwnair, in his learned treatise on the L—EGaL Errects or War 
(1944), 2nd Edn., to which I express my indebtedness, finds ‘‘ the clue” to 
the decision of the Court of Appeal in the present case in their view that the 
contract on the outbreak of war was an executed and not an executory contract. 
He is probably right. Lorp GREENE, M.R., says ( [1943] 2 All E.R. 486, at 
p. 491): 

In the case of an executory contract with an enemy it is not merely performance 

so long as the state of war persists that is prohibited. The whole contract is abrogated. 
The reason for this is that, even if performance were postponed until after the war, 
the mere existence of the contract during the war might benefit the enemy by, for 
example, improving his credit or assisting him in his prosecution of the war by the 
knowledge that after the war the contract will remain on foot for his benefit. 
Subject to the observation that this doctrine applies not only to contracts 
with the enemy but also to contracts between British subjects and neutrals 
or between British subjects themselves if they may benefit the enemy, the pro- 
position is clearly well-founded. But Lorp GREENE, M.R., finds it inapplicable 
to the present case inasmuch as in his view the contract was executed and not 
executory. The Swedish bank had before the war handed over the stipulated 
marks to the German company ; it had done all that was incumbent upon it ; 
nothing remained for it but that it should receive payment. This, it is said, is 
an accrued right, acquired before the outbreak of war, and accrued rights, as LorD 
DUNEDIN has pointed out, ‘‘ are not affected though the right of suing in respect 
thereof is suspended.” (Ertel Bieber & Co. v. Rio Tinto Co (1) ( [1918] A.C. 
260, at p. 269) ). z Coben 

I cannot agree with this account of the matter. The distinction between 
an executed and an executory contract is not always easy to draw but I do not 
regard the present contract as having ceased to be executory before the outbreak 
of war. The whole transaction and in particular the consequences of, payment 
by the English company to the Swedish bank were very special. As each 
instalment payable by the English company fell due and was paid, assuming 
that it had not been paid by the German company or otherwise, the Swedish 
bank was bound to grant an assignment to the English company of a like sterling 
amount of their ‘‘ claims against the German company.” This has reference 
to the description in the February contract of the contemplated procedure as 
a progressive acquisition by the English and Indian companies of the Swedish 
bank’s claims against the German company by instalments. As each instal- 
ment is paid a pro tanto discount is to be granted by the Swedish company to the 
German company on ite principal debt of £84,000. It is by no means a simple 
case of the Swedish bank having an accrued right to a liquidated sum of money, 
as to which it had nothing more to do than to collect what was due to it. Suspen- 
sion may be appropriate in the case of an accrued right. It means that the con- 
tract is not affected by the war and only the right to exact performance of the 
accrued obligation is in abeyance. Accrued rights are not forfeited at common 
law because the common law does not confiscate enemy property in this 
country. But where as here benefit would accrue to the enemy during the 
war as a consequence of the further performance of the contract, the aap 
in my opinion becomes illegal on grounds of public policy on the outbreak s 
war, and is abrogated. I am accordingly in favour of allowing the appea. 
and restoring the judgment of Suuonps, J. 
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Lorp Gopparp: My Lords, but for the fact that there is @ difference of 
opinion among your Lordships I should content myself with saying that I 
entirely agree with the opinion of Lorp THANKERTON which I have had the 
advantage of reading. As, however, there is a difference I will very briefly state 
in my own words my reasons for thinking that this appeal should be dismissed. 
It is unnecessary for me to set out the terms of the various documents which 
give rise to this action, as they have been fully dealt with in the opinions of 
those of your Lordships who have preceded me. In my opinion it is not open 
to question that where one party to a contract has fully performed his part 
and all that remains is that the other party has to pay a sum of money, the 
contract is executed and no longer executory. That payment is to be made by 
instalments is immaterial, nor in my opinion does it make any difference that in 
the present case the appellants were entitled to assignments of the respondents 
claim against the German company. A surety who pays the debt is entitled 
without any assignment to indemnity from the principal debtor just as he is 
entitled to have the security, if any, transferred to him by the creditor. -So, 
too, if a payment is made by one, not as surety, but at the request, express or 
implied, of another, the former is entitled to recover the amount from the latter 
on the common count for money paid for and at his request. 

There can be no doubt that in making payments which, as between themselves 
and the respondents they did as principals, the appellants were acting on the 
implied request of the German company, who were all along parties to the main 
transaction. Indeed, it seems to me th&t so far as their obligation to pay is 
concerned, the April contract added nothing to what had already been under- 
taken by the appellants under the February contract. I, therefore, regard 
the contract between the appellants and respondents as executed, and one 
which gave rise to a debt incurred when the marks were put at the disposal 
of the German company. In the events which happened the debt was, therefore, 
incurred under a contract made before the war and it was payable in part before 
and in part after the outbreak. A series of cases has firmly established that war 
does not abrogate or discharge a debt incurred before the declaration, though 
the obligation to pay and the right to recover are suspended during the war. 
An early example is Ex parte Boussmaker (11). A petition was there presented 
on behalf of an enemy to prove a debt in bankruptcy. Lorp Ersxrng, L.C., 
said (13 Ves. 71, at p. 71): 


. if the two nations were at peace at the date of the contract, from the time of 
war taking place the creditor could not sue: but, the contract being originally good, 
upon the return of peace the right would survive. It would be contrary to justice, 
therefore, to confiscate this dividend. 


He allowed the proof, but directed that the dividend should be reserved. In 
Flindt v.. Waters (12) a policy of marine insurance had been effected on goods 
and a loss incurred before the owners of the goods became enemies. LorD 
ELLE WBoRoUGH, C.J., said (15 East. 260, at p-. 266): 


The insurance, the loss, and cause of action had arisen before the assured had become 
alien enemies: when therefore they became such, it was only a temporary suspense 
of their own right of suit in the courts here, as alien enemies . . . 


That case was expressly approved by Lorp Linp.iey in.Janson v. Driefontein 
Consolidated Mines, Ltd. (2). Coming to more recent times, in the Ertel Bieber 
case (1), Lorp DuNEDIN held ( [1918] A.C. 260, at p- 289), that accrued rights 
were not abrogated by war and in Ottoman Bank v. Jebara (10), Lorp DuNnNEDIN 
said ( [1928] A.C. 269, at p. 276): 


- + . it is not every contract that is abrogated by .. . war; it is only a contract 
which is still executory and which for its execution requires [I emphasise that word] 
intercourse between the English subject and the enemy. 


I take it, therefore, to be well settled that the effect of war upon a debt arising 
out of a contract made before the war is to suspend the right of action and not to 
abrogate or discharge the debt. The present is a true case of debitum in praesenti 
solvendum in futuro; the cause of action, the debt, is unaffected ; the right 
of action is postponed until after the war. If this is true of a debt due ee 
enemy, it must a fortiori be so of one due to a neutral, though I agree that in 
matters relating to trading with the enemy there is no room for more tender 
treatment of the one than the other. There is this difference, that by reason 
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of the Trading with the Enemy Act, 1939, had the debt been due to an enemy 
it would have had to be paid to the custodian of enemy property, while in the 
case of a neutral the money will remain with the debtor to be paid by him 
to the neutral at the end of the war. In passing one may observe that the fact 
that this Act makes debts payable to the custodian shows that the Legislature 
recognised that they were not abrogated, for there is nothing in the Act to 
revive debts or obligations which had become abrogated by operation of law. 

But it is said that there is here an overriding consideration, namely, that the 
payment will preserve the remission of 40 per cent. for the benefit of the German 
debtor. It is beyond question that if the result of performance of a contract 
would be beneficial to the enemy or detrimental to this country the further 
performance is forbidden and the contract abrogated, though again rights, 
such as debts, accrued. before the war are unaffected. This is illustrated by 
the order in the Ertel Bieber case (1) made by the Court of Appeal and, affirmed 
in this House and which your Lordships have seen in the printed book. Now 
one of the reasons why a suspensory clause to operate in the event of war in a 
contract for the sale of guods to an enemy will not save the performance of the 
contract from abrogation as illegal is that to ensure to an enemy a supply of 
goods or raw material after the war is or may be to enhance his resources during 
the war. If this consideration were taken to its full logical extent it might 
be said to apply to debts, as it would certainly be of some benefit to an enemy 
to have an English debt remaining due to him even though it is not payable 
until the end of the war. He might be able to raise money from neutrals upon 
an assignment of his rights which could be enforced at the conclusion of the 
war. But this doctrine,never has been applied to debts arising out of previous 
contracts, and I am not prepared now for the first time to apply it and to hold 
that accrued causes of action are destroyed and not suspended because otherwise 
an enemy might obtain a discount or some other benefit by reason of the con- 
tinued existence of the obligation. The matter cannot, I agree, be tested by 
considering whether a benefit must or only may result, and I do not, therefore, 
discuss the true meaning of cl. 4 of the February contract as amended by the 
March letter, which is certainly somewhat obscure. It may be that by the 
application of German law which governs the contract between the German 
company and the respondents the former has lost the benefit of the discount 
as the instalments have not been paid; but the matter must be determined 
on the rights of the parties as they existed on Sept. 3, 1939, and I base my opinion 
on the grounds which I have already stated. It was also submitted that the 
contract was still executory because of the provision for the assignment by the 
respondents to the appellants of their rights against the German company. I 
regard this as no more than a provision as to the method of payment and perhaps 
as some additional precaution, and, as I have already said, whether the apy ellants 
paid as sureties or as principals, in either case they would without any assign- 
ment be entitled to reimbursement, though in this particular case the right 
to reimbursement could not be enforced until the expiration of eight years from 
the date of the agreement. I do not agree with the opinion expressed by the 
Court of Appeal in the former action brought by the respondents, that their 
true remedy was by an action for specific performance. I think they could, 
but for the war, have sued at law, alleging either that they had made tender 
of an assignment or that they were always ready and willing to execute one on 
payment. I would dismiss the appeal. 


Appeal dismissed with costs. 


Solicitors : Kenneth Brown, Baker, Baker (for the appellants) ; Slaughter & 


May (for the respondents). 
[Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law.] 
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INLAND REVENUE COMMISSIONERS v. DESOUTTER 
BROTHERS, LTD. 


[Court or AppEaL (Lord Greene, M.R., MacKinnon and Tucker, L.JJ.), 
November 22, 23, 1945.] 


Revenue—Excess Profits Tax—Royalties received from licences of patented inven- 
tions—-‘‘ Income received from investments’”’—Finance (No. 2) Act, 1939 
(c. 109), s. 12 (1), (4), Sched. 7, Pt. I, para. 6 (2), (9). 

The appellant, a British company manufacturing electrical and pneumatic 
tools, was the registered proprietor of British patents covering 1mprove- 
ments in electrically operated hand tools. It also owned patents taken 
out in the United States of America covering the same subject-matter. 
By two agreements, dated June 3, 1937, and Aug. 1, 1940, respe: sively, 
the appellants granted to an American company an exclusive licence to 
manufacture and sell, within a defined territory, drills made in accordance 
with: the patents mentioned in the agreements. A royalty was reserved 
to the appellant company in respect of the tools manufactured or sold 
by the American company. On the question whether those royalties 
ought to be included in the computation of the appellant company’s profits 
for the purpose of assessment to excess profits tax with regard to the 
chargeable accounting period for the twelve months ended on Dec. 31, 
1940, it was contended for the appellant company (i) that on a true con- 
struction of the Finance (No. 2) Act, 1939, s. 12, this particular income 
was, as a matter of law, exciuded from the profits of which account was 
to be taken; (ii) that, as a matter of fact, this income was not profits 
of the trade or business, and, since the Commissioners failed to come to 
any finding on it, the case should be remitted to them ; (iii) that the royalties 
were income received from investments within the meaning of the Finance 
(No. 2) Act, 1939, Sched. 7, Pt. I, para. 6, and ought, therefore, to be 
excluded from the computation of the profits for the purpose of assess- 
ment to excess profits tax :— 

HELD: (i) on a true construction of the Finance (No. 2) Act, 1939, 
s. 12 (1), (4) the profits derived from the royalties were liable to tax. 
Subsect. (4) of the Act did not restri t the application of subsect. (1). 

(ii) on the facts as found, the royalties were profits arising from tho 
company’s trade or business, and, therefore, there was no case to be sent 
back to the Commissioners. 

(iii) the exploitation of a patent in the hands of a manufacturer differed 
from that of a mere passive owner, in that only in the latter case could 
the income from the patent be properly described as income from an invest- 
ment. In the circumstances of the case, therefore, the income received 
by the appellant company under-the agreements was not incom. derived 
from investments within the meaning of the Finance (No. 2) Act, 1939, 
Sched. 7, Pt. I, para. 6, but income of the trade or business and, as such, 
liable to tax. 

Decision of MacnaGuTen, J. ( [1945] 2 All E.R. 532) affirmed. 

[EDITORIAL NOTE. The Court of Appeal affirm the court below upon @ somewhat 
different ground. Macnacuren, J., held that royalties received from licences of 
patented inventions were not income received from “ investments,” following his own 
decision in the Rolls-Royce case (1), where he laid down the test that in order to have 
an ‘‘investment ” there must be a laying out of money in order to acquire it. Lorp 
GREENE, M.R., regards this test as fallacious, and lays stress upon the distinction 
between a patent in the hands of a manufacturer engaged in exploiting his monopoly 
and a patent in the hands of a mere passive owner. The profits received by the latter 
would, he considers, be properly regarded as profits of an investment, whilst those 


received by the former are mere trading receipts. The quality of the receipts a 
therefore, to be a question of fact in each pas ‘ . i ad acme 


a Finance (No. 2) Act, 1939, see HALSBURY’S STATUTES, Vol. 32 
p- ’ : 


Case referred to : 
*(1) Inland Revenue Comrs. v. Rolls-Royce, Ltd., [1944] 2 All E.R. 340. 


APPEAL by the taxpayer from a decision of MACNAGHTEN J., dated Jul 
27, 1945, and reported ( [1945] 2 All E.R. 532), where the facts are fully set Sat 
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PF. Grant, K.C., and F. N. Bucher for the appellants. 
D. L. Jenkins, K.C., and Reginald P. Hills for the respondents. 


Lorp GREENE, M.R.: In this case the question is whether or not certain 
income—and I use a neutral word for the moment—is to be brought into account 
in ascertaining the profits arising from the appellants’ trade or business in the 
year in question for the purposes of the excess profits tax. 

The appellants have raised three arguments. The first argument is that, on 
the true construction of the relevant sections of the legislation, this particular 
income is, as a matter of law, excluded from the profits of which account is 
to be taken. The second argument is that, if that be not right as a matter of 
law, then, as a matter of fact, this income is not profits of the trade or business. 
That is a question of fact, and it was said that, as the Commissioners did not 
come to any finding upon it, the case must accordingly go back to them. The 
third argument is that, within the meaning of the Finance (No. 2) Act, 1939, 
Sched. 7, Pt. I, para. 6, the income in question is income received from invest- 
ments, and is expressly excluded from being brought into account for the pur- 
poses of this legislation by that paragraph. 

The first argument is based on the language of the Finance (No. 2) Act, 
1939, s. 12 (4), which deals with excess profits tax. The first subsection speaks of: 

; the profits arising in any chargeable accounting period from any trade or 
business to which this section applies . ‘ 


It is in respect of those profits that the tax is exigible. It will be observed 
that the language only extends to the profits arising from “‘ any trade or busi- 
ness.”” Subsect. (4) says: 

Where the functions of a company or society incorporated by or under any enact- 
ment consist wholly or mainly in the holding of investments or other property, the 
holding of the investments or property shall be deemed for the purpose of this section 
to be a business carried on by the company or society. 


I should have thought that the objects of that subsection were manifest. 
In my view, it was intended, and quite clearly intended, to bring into the net 
a type of corporation which otherwise would or might have escaped it. The 
commonest type of corporation with which the subsection is dealing is what 
may be called a trust investment company, whose business is the holding of 
investments and deriving income from them. Such a corporation would not 
be said to be carrying on a “ trade or business ’’ within the meaning of subsect. 
(1). Anyhow, if it were not absolutely clear, subsect. (4) makes it quite certain 
that that type of corporation is to be included, and its operations are to be 
regarded as the carrying on of a trade or business. That seems to me to be the 
real and sole object of subsect. (4). The argument rea!ly amounted to this: 
by implication the profits from investments or property held by any other 
type of corporation are excluded. I cannot begin to see the shadow of a founda- 
tion for any such argument. In my opinion, it breaks down completely, once 
the real significance of subsect. (4) is appreciated. 

The second argument was that the income here in question was not in fact 
a profit arising from the company’s trade or business. I am not at all sure 
whether that argument was put before the Commissioners. It 1s, if not im- 
possible, extremely difficult to discover it in the contentions as set out in the 
case, and the Commissioners do not appear to have been invited to make the 
findings of fact which would be necessary to carry the argument to success. 
I do not propose at this moment to go into the details why I think that that 
argument also breaks down; but I may say, concisely, that, on the facts as 
found, and the documents, there is only one conclusion to be drawn, in my 
opinion, namely, that the income in question is a profit of the trade or business. 
That being so, even if the argument were acceptable in other respects, there 
would be no case to send back to the Commissioners at all. My reasons for 
thinking that the income is the profit of the trade or business will, I think, 
sufficiently appear from a brief—I hope it will be brief—analysis which I propose 
to muke in reference to the third argument. Me 

The third argument was the one that was dealt with by the Commissioners. 
The situation was this. In a somewhat similar case, Inland Revenue Comrs. 
v. Rolls-Royce, Ltd. (1), a question relating to income derived from patent 
licences came up for decision. MacNnaGaren, J., there held that the particular 
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income in that case was not income from an investment within the meaning 
f para. 6 of the Schedule. : ‘ oe. 
i T should, perhaps, at this stage, to maké what I am saying more a aot: 
read the relevant words of Sched. 7, Pt. I, para. 6, of the 1939- Act. ub-para. 
(1) is as follows : Ripley 2 
i from investments shall be [observe, it does not say “ inves 

gee gs ah simply ‘‘ investments d included in the profits in the cases and to 
the extent provided in sub-para. (2) of this paragraph and not otherwise. 

Sub-para. (2) says: é 

In the case of the business of a building society, or of & banking business, assurance 
business or business consisting wholly or mainly in the dealing in or holding of invest- 
ments, the profits shall include all income received from investments, being income 
to which the persons carrying on the business are beneficially entitled. 

In order, therefore, that income from an investment is to be treated as a profit, 
it must be an investment which falls within the language of sub-para. (2). 

In the Rolls-Royce case (1), MACNAGHTEN, J., held that an income derived 
from the patent licences in that case was not income from an investment within 
the meaning of para. 6. When the present case was before the Commissioners, 
that decision of MACNAGHTEN, J., had not been given. The Commissioners, not 
being bound by that decision, came to this conclusion : 

We, the Commissioners who heard the appeal, were of opinion that the word ‘ invest- 
ment’ in the said para. 6 was apt to include patents which had been licensed and 
which were yielding a royalty income and that the said royalties were income from 
investments. 

MACNAGHTEN, J., reversed that decision, following, without further comment, 
his.own decision, in the Rolls-Royce case (1). 

Attempts have been made by counsel on both sides to suggest some compre- 
hensive test or definition which would enable the court to discover whether 
a particular piece of income is income received from an investment or not. 
MACNAGHTEN, J., in the Rolls-Royce case (1) applied a test which was, put 
shortly, this: that before you can have anything properly called an invest- 
ment, you must have the placing of money into it in order to acquire it or bring 
it into existence. Applying that test, MACNAGHTEN, J., came to the conclusion 
that the patents in that case were not investments because they had come into 
existence not by putting money into them but by making the invention which 
the patent protected. 

Speaking for myself, I am always disinclined to accept any general definition 
or test for the purpose of solving this type of question. The question whether 
or not a particular piece of income is income received from an investment 
must, in my view, be decided on the facts of the case. The facts must be 
ascertained, and then the question has to be answered. For the court to find 
itself fettered by some apparently comprehensive attempt at a definition 
directed to the solution of the ‘problem in relation to one type of property, 
I cannot help thinking is unfortunate. It may well be that a definition or 
test, when applied to one type of property, is a useful method of approaching 
the particular problem in the particular case ; but to take it as a guide in other 
cases is apt to be extremely dangerous, and certainly, in the present case, I 
do not propose to do it. 

As I view this case, it falls to be decided in rather a different way. The 
facts of the case, for the present purpose, are shortly these. Here is a manu- 
facturing company carrying on a manufacturing business in this country. 
It makes and sells certain specialities protected by patents here, and in the 
United States of America. A patent is a peculiar type of property. In con- 
sidering what it is and what is the nature of the income from it, it seems to me 
to be only confusing to attempt to find analogies and comparisons with war 
loan, real property, and other types of property. One has to remember exactly 
what a-patent is. I am not concerned to dispute the proposition that in some 
cases, and in some sets of circumstances, a patent may fall within the descrip- 
tion of investment within the meaning of para. 6. But the question in the 
present case, whether the income derived from these patents is or is not an 
investment, must be determined by the true character of that income, and the 


true nature of the source of the income which is derived by this particular 
company in this particular way. 


@ 
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Before these agreements were made—and they are only temporary agreements 
—the American patents conferred upon the appellants—and I must assume that 
the patent law to this extent is the same in the United States as in this country 
—the right to exclude others from manufacturing in the United States, and from 
selling in the United States, the specialities of the appellant company. The 
appellants were in a position, if they so wished, to manufacture in the United 
States ‘ _but, if they did not wish to manufacture in the United States, their 
United States patents gave them the exclusive right to sell in the United States 
articles manufactured in this country under the English patents. It is merely, 
in effect, a shield against competition. It is the right to exclude competitors 
from all operations, whether manufacturing, or vending, or using the patented 
article in the territory covered by the patents. That is all a patent is. The 
advantage to the patentee, if he manufactures and sells but does not grant 
licences, is merely this: he has reflected in the price of his article the benefits 
of the monopoly which the patent confers upon him. The benefits of that 
monopoly he can secure either by manufacturing and selling himself, in which 
case he gets the benefit in the price of the article, or, if he chooses, he can grant 
a licence which will, in principle, affect the price that he gets because the licensee 
immediately becomes a competitor. The patent licence may, and frequently 
does, specify the prices, or the minimum prices, at which the patented article 
may be sold ; but, in effect, the grant of a licence is merely lifting in favour of 
the licensee the embargo which is the trade protection of the patentee’s speciality. 

To my mind, it is obvious that a patent in the hands of a manufacturer is 
quite a different type of property, both in the business and in the practical 
sense, to a patent in the hands of somebody who is a mere passive owner of the 
monopoly right. For instance, a member of the Bar, who was fortunate enough 
to have bequeathed to him a patent, or who had purchased a patent, the validity 
of which had been established by the court, might continue, without any active 
participation in manufacturing himself, merely to exploit that monopoly by 
granting licences. He would then be merely passive ; he would be the passive 
recipient of income from that particular piece of property. In such a case 
it might very well be, and I strongly suspect it would be, held, if members of 
the Bar were subject to excess profits tax, that the income from that patent 
could properly be described as income from an investment. But directly the 
patent is held by a manufacturer of the patented article, it seems to me that the 
situation is entirely changed. When you have a manufaéturer who is exploiting 
his monopoly right, not merely by excluding all competitors, but by letting 
one competitor in on terms, to say that the profits so derived are profits from 
an investment seems to me to be a misuse of language. It is contrary to what 
one may call the popular conception of the word ‘‘ investment,”’ which is not a 
word of art, but has to be interpreted in a popular sense. The contrast, I 
venture to think, is brought out exactly in the two examples I have put. One 
is that of a private individual not concerned with manufacture at all, but merely 
holding a patent, as he might hold a copyright in a book, and simply drawing 
the income from the royalties payable under the copyright. He would merely 
be a passive person drawing the,income which flows from that particular chose 
in action. That is one example. The other example is the manufacturer 
who can, if he likes at any moment, exploit his monopoly in a number of different 
ways—either by manufacturing himself, or by vending himself, or by allowing 
somebody else to manufacture and vend or manufacture but not vend, or to 
vend but not manufacture. The mere granting of such licences does not seem 
to me to take the income out of the category of income of the business. 

I have said that what I was proposing to say on this argument would dispose 
also of the second argument, namely, the question whether the income is profits 
of the business. It will be seen that the considerations which I have mentioned, 
if they are right, answer that question just as much as they answer the question 
whether or not it is to be regarded as income from an investment. If my view 
is right, it leads to a decision on a ground different to that adopted by Mac- 
NAGHTEN, J., in the Rolls-Royce case (1). The decision in that case, if I may 
respectfully say so, was, in my opinion, perfectly correct, but the reasons on 
which he based it do not satisfy me. The reasons were really founded on a 
definition of investment as involving the laying out of money. I think that is 
unsatisfactory, because one can think of cases where, if that test were applied, 
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it would not really satisfactorily describe the property in question. One per- 
fectly simple nigsaatiod is the case where a manufacturer had made an py whet) 
and obtained a patent which he bequeaths to his son, who is not @ manu padi 
but merely a professional man, and the son proceeds to derive income beh it. 
Nobody in that case has put money into the invention, except the expen sear 
on fees. No money has been invested in the popular sense. The father made 
the invention and he acquired the patent. The son has not put anything into 
it because he has not bought it from his father. Nevertheless, I venture to 
think that the profits derived from the patent in the hands of the son might 
properly be described as the profits of an investment, and the patent would be 
properly described in the hands of the son as an investment. I express no 
concluded opinion upon that. I merely mention it to illustrate what I consider 
to be the dangers of the suggested definition. , 

I have dealt with this question so far without reference to the special argu- 
ment which counsel for the respondents put forward in connection with the 
particular agreements under which the income is derived in this case. Counsel 
for the appellants in reply vigorously disputed the right of the Crown in this 
court to raise that point. He suggested the question would be one of fact, 
or, at any rate, would involve a finding of fact, and, therefore, it ought to have 
been raised before the Commissioners. As I have said, on the face of the stated 
case, it is extremely doubtful whether some of the arguments of counsel for the 
appellants were technically open to him, and it looks to me very much as if 
he were engaged in a form of activity which is sometimes engaged in by persons 
who inhabit glass houses. But there is really nothing in the point because, 
in my opinion, no question of fact is involved. It is a question which arises 
on the construction of the documents. The argument is this. The profits 
derived by the company in the present case cannot be said to be derived entirely 
from the mere ownership of the patents, but are attributable also to certain 
other obligations which the company undertakes under these agreements. 

The first agreement of June 3, 1937, recites the granting of a sole and exclusive 
licence, and goes on to say that: 


. . . it is witnessed that in consideration of the royalties hereinafter reserved and 
of the mutual promises of the parties hereto, the owners agree .. . 


The first paragraph of the undertakings given by the owners is : 


To grant to the licensee sole and exclusive licence and authority to manufacture 
and sell [in a number of countries] the drills made in eccordance with the inventions 
of the patentees. 

Then comes this obligation of the owners : 


To supply to the licensee drawings of the drills and of any tools used by them in the 

manufacture of drills or component parts thereof, and to give to the licensee informa- 
tion of their manufacturing methods, and to permit a representative of the licensee 
to inspect the manufacture of the drills and their component parts at their works 
at Hendon. 
That undertaking could only be given by a company which itself was manu- 
facturing in accordance with this invention. No mere passive holder of the 
patent could give an undertaking of that kind. Although it is a type of under- 
taking extremely common in patent licences, it is none the less an undertaking 
which the owners of the patent are giving, and can only give, by virtue of the 
fact that they are manufacturing and can give to the licensee valuable manu- 
facturing information and experience which would otherwise not be available 
to them. That also brings out the difference between exploitation of a patent 
in the hands of a mere passive owner and the exploitation of a patent in the hands 
of a manufacturer. Then come these undertakings by the company : 

(3) After the date of this agreement they will not sell any of the said drills in the 


territories heretofore mentioned dwing the life of this agreement. (4) To sell to the 


licensee as many drills of their ‘Mighty Atom din. ’ design as it may require at the 
following prices. 


The ‘“ Mighty Atom ” we are informed, is one of the drills protected by these 
patents. Obviously there again that covenant could only be entered into by a 
manufacturing company. It is another example of the way in which this 
manufacturing company is exploiting its manufacturing position and its manu- 
facturing experience and advantages in order to confer on the licensee the 
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benefits of this agreement. Cl. 5 says: ‘‘T> sell to the licensee all the com- 
ponent parts of the * Mighty Atom jin. ’ drill it may require ” at certain prices. 
That is all I need refer to in the provisions of that agreement. 

The second agreement, which is dated Aug. 1, 1940, does not confer quite 
the same advantages on the licensees. It is a non-exclusive licence to manu- 
facture and sell in the territories stated. It contains precisely the same under- 
taking in respect of trading and giving information as to manufacturing methods 
and allowing the representatives of the licensee to. inspect the manufacture 
at Hendon. There is no undertaking to sell drills, the reason being, I suppose, 
that, by that time, the American company had got going and did not require 
a supply of these drills any more. Nevertheless, it was apparently contemplated 
that they might want to buy component parts, and they might want to buy 
drills, because cl. 6 contains an undertaking by the licensee ‘‘ to pay for all 
component parts of drills purchased hereunder on terms as follows.” But, 
as 1 have said, there was precisely the same obligation which could only be 
given by persons themselves manufacturing to provide drawings and give infor- 
mation and allow inspection. 

The effect of these agreements in these respects is purely a matter of construc- 
tion of the agreements. In my opinion, that circumstance alone, even if I 
were wrong on the major proposition which I discussed a moment ago, would be 
sufficient to justify, and, indeed, compel, the court to say that the profits in 
question are not income from investments, but they are the income of the trade 
or business, and are not excluded as being income from investments under 
para. 6 of the Schedule. In the result, the appeal must be dismissed with 
costs. 


MacKinnon, L.J.: I agree. I think that the word “ investments” in 
the relevant sections of the statute is not a word capable of legal definition. 
Like so many words in modern legislation, it is a word of current vernacular. 
On the facts of this case, I do not think that the income derived by the appellants 
under these American agreements was income from investments within the mean- 
ing of that English word, for the reasons so aptly stated by Lorp GREENE, M.R. 


Tucker, L.J.: I agree. I agree that it is unnecessary and undesirable 
to attempt to define the word “ investments.’ I think, on the facts of this case, 
the income in question was not income derived from an investment for reasons 
which I can express in two sentences. The company, whose business it is 
to invent, manufacture, and supply tools cannot, in my view, be said to be making 
an investment when it takes out patents for the protection of its own products. 
Nor can it be said to be making an investment when it enters into an agreement 
for the exploitation of the said patents taken out for that purpose. I agree 
that this appeal fails. . 

Appeal dismissed with costs. 
Solicitors : Alfred Cox & Son (for the appellants) ; Solicitor of Inland Revenue 
(for the respondents). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


FOSTER WHEELER, LTD. v. E. GREEN & SON, LTD. 

[Court or AppEaL (Lord Greene, M.R., du Parcq and Morton, L.JJ.), 
October 30, 31, November 19, 1945.] 
Patents—Contract—Covenant by patentees not to sell fuel economisers except exclusive- 
ly through agents—Patentees becoming contractors to Government department 
Written authority to use patents for service of Crown—Whether authority. 
rendered ineffective contractual obligation with third parties—‘‘ Agents, con- 
tractors, or others’’—Patents and Designs Acts, 1907-1942, s. 29—R.S.C., 
Ord. 53a, 7. 22. 

The respondents were the owners of a patent for the manufacture of 
‘fuel economisers for use in marine boilers. By an agreement with the 
appellants, dated Jan. 24, 1939, the respondents undertook to execute all 
orders received for such apparatus and to sell them through the appellants, 
at the same time covenantirg not to sell or grant the manufacturing rights 
of the economisers to any person or corporation in Great Britain other 
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than the appellants. In Jan., 1945, the Admiralty, acting under the BNR 
conferred on a Government department by the Patents and Designs Ac r 
1907-1942, s. 29, wrote to the respondents authorising them to make ni 
sell the apparatus for the service of the Crown. The ie : os 
brought an action claiming an injunction to restrain the respondents = 
selling fuel economisers to any person other than themselves. The acti eP 
was dismissed on the ground that, on a true construction of sect. 29, oe 6 
authority conferred on the respondents by the Admiralty had the effect 
of making inoperative the terms of the agreement between the parties 
so far as concerned the making, use, exercise or vending, of the fuel 
economisers for the services of the Crown. On appeal, the question for the 
determination of the court was whether, when a Government department 
was empowered to act “ by themselves or by such of their agents, contractors, 
or others as may be authorised in writing by them,” the word “ others 
included the patentees, 7.e., the respondents, and so authorised them to 
use the invention in a manner inconsistent with the rights of third parties :— 

‘HELD: (i) the word “ others’”’ read in the context of sect. 29 excluded 
the respondents from the category of persons described in the section as 
‘“agents, contractors or others.” ; 

(ii) the authority given by the Admiralty to the respondents was outside 
the provisions of sect. 29. | Such authority, therefore, could not have the 
effect of rendering inoperative the terms of the agreement entered into by 
the respondents with the appellants. ’ 

Per cur.: The court will ‘always lean against an interpretation of a 
statute which deprives the subject of rights without compensation. 


[EDITORIAL NOTE. Sect. 29 of the Patents Act is primarily concerned with the 
relations between the Crown on the one hand and the patentee on the other. It is 
not intended to enable the patentee adversely to affect the rights of other parties. 
Consequently the patentee is not entitled, in breach of a contract with a selling agent, 
to sell patented guods in the service of the Crown, relying on the authority of the 
Crown as being within the term “ others ” in sect. 29. No compensation is provided 
by the statute for third parties in such circumstances, and the courts lean against 
any interpretation of a statute which deprives a subject of rights without compensation 
(see Allhusen v. Brooking (1884) 25 Ch.D. 559) ). 

_ As To USE oF PATENTS BY THE CROWN, see HALSBURY, Hailsham Edn., Vol. 24, 


pp. 532, 533, para. 1019; and ror CasEs, see DIGEST, Vol. 36, pp. 690, 691, Nos. 
1668-1674. ] 


Case referred to: 


*(1) No-Nail Cases Proprietary, Ltd. v. No-Nail Bozes, Ltd., [1944] 1 All E.R. 528; 
[1944] 1 K.B. 629; 113 L.J.K.B. 353; 170 L.T. 384.’ 


APPEAL by the plaintiffs from a decision of EVERSHED, J., dated July 4, 
1945, holding that the agreement herein in issue was rendered inoperative by 
reason of the authority conferred under the Patents and Designs Act, 1907, 
s. 29, as amended by the Patents and Designs Act, 1942, s. 2, which provides 
as follows : j 

(1) A patent shall have to all intents the like effect as against His Majesty the King 
as it has against a subject : 

Provided that any Government department may, by themselves or by such of their 
agents, contractors, or others as may be authorised in writing by them at any time 
after the application, make, use or exercise the invention for the services of the Crown 
on such terms as may, either before or after the use thereof, be agreed on, with the 
approval of the Treasury, between the Department and the patentee, or, in default 
of agreement, as may be settled in the manner hereafter provided. And the terms of 
any agreement or licence concluded between the inventor or patentee and any person 
other than a Government department, shall be inoperative so far as concerns the 


: aie | : making, 
use or exercise of the invention for the service of the Crown . 


H 
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as aforesaid, shall be entitled to take into 
which the patentee, or any other 
directly or indirectly from the Cro 
of such patent ... 


Bee tee set out in the judgment of the court delivered by 

Valentine Holmes, K.C., and C. Montgomery White for the appellants. 

G. H. Lloyd-Jacob and J. N. K. Whitford for the SOROEA BATE 

lc Cur. adv. vult 

pu Parca, L.J. [delivering the judgment of the court]: On Jan. 24, 1939, 

an agreement was entered into between the plaintiff company (which will be 
referred to in this judgment as Foster Wheeler) and the defendant company 
(which will be referred to as Greens). The agreement contained this clause : 

Greens during the continuance of this agreement will sell and supply economisers 
to Foster Wheeler for sale in accordance with the terms of the agreement and will not 
knowingly sell nor grant manufacturing rights for any economiser for use in connection 
with marine boilers to any person or corporation in Great Britain other than Foster 
Wheeler except as provided by cl. 8 hereof. Foster Wheeler shall have no right to 
transfer the benefit of this provision. 

Cl. 8 of the agreement is not material to the question now before us. 

Foster Wheeler now appeals against a judgment of EvERSHED, J., dismissing 
an action in which Foster Wheeler claimed against Greens an injunction to 
restrain Greens from doing what they had agreed, by the clause which we have 
recited, that they would not do. The ground on which the judge dismissed 
the action was that a Government department, to wit the Board of Admiralty, 
had authorised Greens to make, use, exercise or vend a certain patented inven- 
tion (which was said to be a constituent part of the economisers in question) 
for the services of the Crown. Greens are themselves the patentees of the 
invention, and their contention, which the judge accepted, was that, on the 
true construction of the Patents and Designs Act, 1907, s. 29, as amended by 
the Patents and Designs Act, 1942, s. 2, the authority conferred on them by 
the Admiralty had the effect of making inoperative the terms of their agreement 
with Foster Wheeler so far as concerned the making, use, exercise or- vending, 
of the invention for the service of the Crown. 

Shortly stated, the question for our decision is this: When sect. 29 empowers 
a Government department to act ‘‘ by themselves or by such of their agents, 
contractors, or others as may be authorised in writing by them” is the word 
“others ’”’ to be read as including the patentee ? If it cannot properly be so 
read, it must follow that the judge wrongly construed this difficult section, and 
that the appeal must be allowed. Sect. 29 was recently considered by this 
court, and it was then held that a Government department might lawfully 
authorise persons who were making patented articles under a licence from the 
patentee to make them on its behalf for the services of the Crown on terms 
to be agreed between the department and the patentee or settled as provided in 
the section: see No-Nail Cases Proprietary, Ltd. v. No-Nail Bozes, Ltd. (1). 
The question now before us is a different one, and is bare of authority. It must 
be answered, like all questions of construction, by reading the words of the 
section as a whole, with due regard to the apparent purpose of the section 
and to the context in which the words appear. 

The section begins by enacting that “a patent shall have to all intents the 
like effect as against His Majesty the King as it has against a subject.” This 
enacting part of the section, in our opinion, provides the key to the interpretation 
of the section as a whole. The legislature is concerned with the effect which 
letters patent granted by the Crown are to have as against the Crown. Is the 
monopoly granted to the patentee to avail him as against the Crown, or only as 
against his fellow-subjects ? Having answered that question in favour of the 
patentee, Parliament has proceeded, by a proviso, seriously to qualify the right 
which it has conferred. Any Government department may do what, done by 
a subject, would prima facie be an infringement of the patent, namely, make, 
use, exercise and vend the invention.” But this right is qualified in its turn. 
First, the department must be dealing with the invention in the permitted 
manner “for the services of the Crown.” Secondly, the department must 
come to an agreement with the patentoe (subject to the approval of the Treasury) 


> consideration any benefit or compensation 
person interested in the patent, may have received 
wn or from any Government department in respect 
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as to the terms on which the invention is to be dealt with, or, failing "papa 
led in the manner prescribed by su 
must abide by such terms as may be sett 
: t department make, use, exercise 
sect. (2). Finally, not only may the Government dep age" eg 
or vend the invention ‘‘ by themselves,” but (to put the matter as + y - 
possible) they may authorise “‘ others” to do the like on their beha ‘ rom 
far the section has dealt solely with the rights of the patentee pal, Bee nae 
Crown. Then, having disposed of that question, it goes on to provide tha 
i cluded between the inventor or patentee 
terms of any agreement or licence con rae a at a 
and any person other than a Government department shall be inope pilig nt 
far as concerns the making, use, exercise or vending, of the invention for ik 
services of the Crown. The second proviso to subsect. (1) is irrelevant to the 
question which we have to decide, and we need not refer to it. age 
It is apparent, we think, from the foregoing summary of the ma oe - sley 
of the section that it is primarily concerned with the relations between the me 7 
on the one hand and the patentee as such on the other. The patent is to Pe 
the Crown, but Government departments may nevertheless use the paten 
invention, not indeed without restraint but sub modo, and subject to the pay- 
ment of proper compensation to the patentee. The Government Soi easy: 
may under the prescribed conditions itself use the invention raphe boos. ing 
the right conferred in general terms on the patentee. It may authorise * ot seb 
to do the same thing, again notwithstanding the rights of the patentee. | 
due regard be had to the scheme and tenour of the section it is impossible, in 
our view, to read it as enacting that a Government department may effectively 
authorise the patentee himself to use his invention in a manner inconsistent 
with the rights of other parties. The concluding words of the first Proviso, 
which affect agreements made with third persons, in substance do no more than 
limit the power of the patentee to confer rights on such third persons or to 
acquire benefits from them in return for such rights. The words follow neces- 
sarily upon the earlier part of the proviso, because the power given to Govern- 
ment departments cannot but diminish what would otherwise be the rights 
of the patentee. He can only grant what is his to grant. If he purports to 
grant more than the proviso leaves him with the power to grant it is reasonable 
that his purported grant, or any agreement to grant him benefits in return 
for it, should be pro tanto inoperative, and this the section enacts. Ad. 
On this view of the section it is not a matter for surprise that no provision 
is made for the award of compensation to the third persons concerned. They 
know when they enter into agreements with the patentee, that there is this 
statutory limitation on his rights, and that a Government department may, at 
any time, use its powers under sect. 29. They cannot complain, therefore, 
if those powers are exercised with the result that their agreements are modified 
and their rights under them diminished. On the other hand, when it is suggested 
that the section must be read as empowering a Government department to 
authorise the patentee himself to. use his invention in the prescribed manner, 
it is a legitimate comment that, if the proposed construction were adopted, 
rights would be taken away from third parties without compensation. In 
this respect the contrast between an authority to the patentee himself, and an 
authority to any other person, to use the invention for the services of the Crown 
is obvious and striking. If the authority is given to another person the patentee 
cannot help himself. He must put up with the consequences and content 
himself with the compensation which the section provides for him. If, however, 
a Government department is desirous of giving such an authority to the patentee, 
he is at liberty to refuse it. There is no power to compel him to become the 
agent of the Government department. If he chooses to act in pursuance of the 
authority which the Government department is minded to confer on him, he 
need not do so except on terms which are satisfactory to himself. He can 
have no claim to statutory compensation, and there is no need for the creation 
of statutory machinery to ensure that he will be dealt with fairly. In such 
circumstances, one would not expect to find that third persons, who find 
themselves deprived of the benefit of agreements with the patentee by reason 
of the patentee’s voluntary submission to the will of the Government depart- 
ment, would be left without compensation. The court will always lean strongly 
against an interpretation of a statute which deprives the subject of rights without 
compensation, and if there be any ambiguity in the words of the section, this 


C 
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en ad lend great weight to the contention advanced on behalf 
It was indeed submitted by counsel for the defendant compan G 
7, Greens 
= ae section did provide for the award of compensation to those ee might 
parties to an agreement or licence between themsel d th 
and he contended th bs a ate alain, 
hat subsect. (2) empowered the court to deal with claims 
by such parties. We cannot so read it. In our opinion the words “ In case of 
any dispute . - . or the terms therefor ” can only be read as referring back to 
the words or in default of agreement” in subsect. (1). The “dispute ”’ 
bentemplated is a dispute between the Government department and the patentee. 
We can find nothing in the section which can fairly be interpreted as giving 
jurisdiction to the court to decide any question arising between the department 
os rie other person. The final sentence of subsect. (2) does, it is true, refer 
bing “a sa ee on in order to insure that payments to other persons, 
yhick ) e benefit of the patentee, shall be taken into considera- 
rete ee Lg stoacine Baie reward which the patentee is to receive. It is to be noted 
is view oO 6 section appears to hav 
Committee : see R.S.C., Ord. Pe tite 2.2: Siemeit capa p west 
_For all these reasons we have come to the conclusion that the authority 
given to Greens by the Admiralty is not covered by the provisions of sect. 29, 
and had not the effect of making inoperative any of the terms of the agreement 
of J an. 24, 1939. The judge who, as we have said, came to the contrary con- 
clusion, was influenced to some extent by his interpretation of words used by 
this court in the judgment given in the No-Nail case (1). He refers to the 
somewhat wide’ terms of the judgment, having in mind, no doubt, the 
passage in it ( [1944] 1 All E.R. 528, at p. 530), in which the wide scope of the 
word ‘others’ is emphasised. But, although the word ‘‘ others”? may, in a 
suitable context, embrace all the world except one person, it must always be 
read in its context. When Parliament is regulating the rights of A. and B. 
in relation to each other, it is not to be expected that the word “ others a 
will include either A. or B., and in the present case we are of opinion, for the 
reasons which we have given, that the patentee is, by necessary implication, 
excluded from the category of persons described in the section as “ agents, 
contractors or others.” 

It is unnecessary to express any opinion as to other points which were argued, 
or to which allusion was made, at the Bar. It was said on behalf of Foster 
Wheeler that Greens could have supplied the Admiralty with the specified 
economisers without using the patented invention. This allegation was disputed 
and it is unnecessary for us either to investigate its accuracy or to consider 
what effect the fact, if proved, would have on the rights of the parties. It 
was submitted for Greens that if the court came to a conclusion adverse to them, 
the case could be suitably dealt with by awarding damages against them, and 
that the injunction prayed should not be granted. In our judgment there is 
no Sufficient reason why Greens should not be restrained from breaking their 
contract. The appeal is allowed with costs, and judgment must be entered 
for the plaintiffs for the relief claimed in the notice of motion with costs. 


Appeal allowed with costs. Injunction granted. Leave to appeal to the House 
of Lords refused. 
Solicitors : Bristows, Cooke & Carpmael (for the appellants) ; Darley, Cumber- 


land & Co. (for the respondents). 
[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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ASSOCIATED PORTLAND CEMENT MANUFACTURERS, LTD. 
v. INLAND REVENUE COMMISSIONERS. 


ASSOCIATED PORTLAND CEMENT MANUFACTURERS, LTD. 
v. KERR (INSPECTOR OF TAXES). 


[Court or AppEaL (Lord Greene, M.R., MacKinnon and Tucker, L.JJ.), 
November 23, 26, 1945.] 

Income Tax—Capital or revenue expenditure—Company directors retiring from 
office— Covenants in restraint of trade—Payments made by company to retiring 
directors in consideration of covenants—Payments not deductible from com- 
pany’s trading profits as revenue expenditure—Capital expenditure—Income 
Tax Act, 1918 (c. 40), Sched. D, Case I. 7 

Revenue—National Defence Contribution—Payments made by company to returing 
directors—Payments made in consideration of covenants in restraint of trade 
—Whether payments capital or revenue expenditure—Finance Act, 1937 
(c. 54), Sched. IV. ; ; ; 

S. and C., directors of the appellant company, retired from office in 
1939. By two similar agreements, dated July 3 and July 26, 1939, respec- 
tively, the two retiring directors covenanted with the appellant company 
that they would not, after Dec. 31, 1939, without the previous written 
consent of the company “carry on or be engaged or concerned in the 
manufacture of any kind of Portland cement . . . and other cements 
for building, constructional or decorative purposes, lime, whiting or bricks,” 
within any part of the world. In consideration of those covenants the com- 
pany covenanted to pay to S. the sum of £20,000, and to C. the sum of 
£10,000. Thetwo sums having been duly paid by the company, the question 
for the determination of thé court was whether, in the computation of the 
company’s profits for the purposes of income tax and National Defence 
Contribution, these two sums ought to be regarded as trading expenses 
diminishing the company’s profits for the year in question :— 

HELD: by buying off two potential competitors the company had 
improved the value of their goodwill and had, accordingly, brought into 
existence an advantage for the enduring benefit of the trade. The payments 
were, therefore, in the nature of capital expenditure and were not an ad- 
missible deduction. 

British Insulated & Helsby Cables, Ltd. v. Atherton (1) applied. 

Decision of MACNAGHTEN, J. ([1945] 2 All E.R. 535) affirmed. 


[EDITORIAL NOTE. The Court of Appeal affirm the court below, holding that sums 
paid out in order to prevent competition by retiring directors come within the test 
laid down by Viscount Cave, L.C., in British Insulated &° Helsby Cables, Ltd. v. 
Atherton (1), where he refers to an expenditure made “ with a view to bringing into 
existence an asset or an advantage for the enduring benefit of a trade.”” Lorp GREENE, 
M.R.,‘reviews the question from an accountancy point of view, and points out that in 
the majority of cases the question whether an item of expenditure is to be regarded 
@§ @ revenue or capital payment depends upon the right acquired. On the one hand 
an item properly appearing as an asset in the balance sheet may be acquired out of 
revenue, while, on the other, a capital asset however acquired may be written down 
to nothing in the balance sheet. The mere payment out of revenue is, therefore, no 
sufficient test of whether a capital asset has been acquired. 

As To CapiraL EXPENDITURE, see HALSBURY, Hailsham Edn., Vol. 17, pp. 158- 
161, peras. 325-327; and For Caszs, see DIGEST, Vol. 28, pp. 47-49, Nos. 237-258 : 
DIGEST Supp., Income Tax, Nos. 244a-252h.] 

Cases referred to : 
(1) British Insulated & Helsby Cables v. Atherton, [1926] A.C. 205; 28 Digest 52 
£64; 95 L.J.K.B. $86; 134 L.T..289 ; affy., 8.C., eub nom. Atherton v Brisiah 
. Insulated & Helsby Cables, Ltd., [1925] 1 K.B. 421. 
(2) a heesh eae Ltd. v. sacks an (1926), 43 T.L.R. 102; Digest Supp.; 11 Tax 
*(3) Southern v. Borax Consolidated, Ltd [1940] 4 All E.R. 412; Di 
; , ” -R. est Supp. 
*(4) Pre ale ot ronan a oy Adamson (Joseph) & Co. = Collins, {1937} 
agh : -B. 477; Digest ate : 
Tas Censdht, igest Supp.; 107 L.J.K.B. 121; 21 
(5) Southwell v. Savill Brothers, Ltd., [1901] 2 K.B. 349; 28 Digest 57 ; 
L.J.K.B. 815; 85 L.T. 167; 4 Tax Cas. 430. ee 
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. . . . 
(6) Inland Révenue Comrs. v. Williams Ezors., Willi E ae 
Comrs., {1942} 2 All E.R. 266; 167 L.T. 279. aie 7 nee 

APPEALS by the taxpayer, Associated Portland Cement Manufacturers, Ltd., 
from a decision of MACNAGHTEN, J., dated July 27, 1945, and reported ( [1945] 
Ses E.R. 535).. The facts are fully set out in the judgment of Lorp GREENE, 

Cyril King, KC., and J. S. Scrimgeour, K.C., for the appellants. 

D. L. Jenkins, K.C., and Reginald P. Hills for the respondents. 


LorD GREENE, M.R.: In these two appeals the question which arises is 
whether the appellant company is entitled to deduct for tax purposes, income 
tax and National Defence Contribution, two sums of £20,000 and £10,000 
which were paid in the circumstances mentioned in the case. In 1939, two 
directors of the appellant company, Stevens and Charleton, retired. They 
had each spent a working lifetime in the service of the appellant company, 
or of other companies engaged in the cement trade. Stevens apparently joined 
the company in 1900 as secretary, and in 1906 he became a managing director. 
He continued to hold that office until he retired on Dec. 31, 1939. He was then 
of the age of 69. Charleton had been associated with the company, or its 
predecessors, for some 40 years. He became a director in 1931, and from 
that date he had charge of an important branch of the company, the coast- 
wise shipping part. In 1939, at the time of his retirement, he was about 60 
years of age. 

A person ignorant of the facts might huve thought that the retirement of 
these two directors, which took place in entirely friendly circumstances, was a 
prelude to their enjoying during their declining years the leisure which their 
eminent ‘services had earned them. A person who thought that would have 
been mistaken. Stevens, although 69 years of age, was in good health. He was 
a very hard worker and quite competent to give advice to, or steer the policy 
of, any other company. Charleton, although only 60 years of age, does not 
obtain in the case the same certificate of robust health as Stevens. No specific 
mention of his state of health is made. But it is found that the company 
thought that there would be a very definite danger of his acting in opposition 
to the company when his connection with it was severed. Of Stevens, it is 
said that as he would have been free, had no steps been taken to prevent him, 
to turn his abilities to account in the way of lending his name to any enterprise, 
he might compete with or otherwise act to the disadvantage of the appellant 
company. 

The appellant company, as the case finds, with its associated companies, 
are the largest manufacturers of cement in Great Britain. The seriousness 
of the threat overhanging the prosperity of the company did not escape the 
vigilant eyes of the other members of the board. The fact that the two retiring 
directors might in future engage in competitive activities led the board to think 
that the appropriate method of protecting the company against such an attack 
would be to secure from both of them restrictive covenants which would insure 
that they should not enter into competition with the company. I use the phrase 
“enter into competition ’’ as a convenient phrase to cover the various types 
of activities in connection with cement with which the contracts deal, and in 
which the two retiring directors are prohibited from engaging. 

The unimpaired nature of their business abilities appears from the type of 
activity against which it was thought necessary to protect the company. Stevens 
although 69, was in the position when he might apparently become engaged 
in the manufacture of Portland cement in the British Isles, in Canada, in India, 
or in the Republic of Mexico, or in the Union of South Africa, or, indeed, in any 
other part of the world. Against such activities, and a number of others, he 
was precluded by the agreement. The same thing applies to Charleton because 
the contracts are the same in both cases. Therefore we have this position, 
that the company, having on tne retirement of these two directors before its 
eyes the prospect of their competition and desiring to protect itsclf against rage 
disadvantage, thought that it was worth £30,000 to impose upon them these 
restrictions. I should say that the contracts extend apparently during the rest 


of the lives of these two directors. 
After the execution of the contracts, the two sums of £20,000 and £10,000 
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were paid. It must be taken, for the purposes of this case, that ee aease 
secured to the company, although they might well have been more 

than the sums actually paid, were worth not a shilling, indeed not a seach 
less than £20,000 and £10,000 respectively—not inconsiderable sums. t 
appears that the board, perhaps through a feeling of modesty, Pate not ape 
themselves to the congratulations of the shareholders upon this impo 
achievement. In the company’s accounts a rather remarkable entry appears. 
The accounts laid before the shareholders consisted of a profit and loss account 
and a balance sheet. In the profit and loss account appears this item on the 
receipts side : 

By profit on trading (including compensation under a working pe eg ly after 
deducting management expenses, bad debts, sundry reserves and provision for taxa- 
tion, £879,282. e 
The words with which we are concerned are the words “‘ sundry reserves. That 
balance of £879,282 is a balance on trading account carried into the profit 
and loss account. The trading account was not put before the shareholders. 
Nobody can complain of that. But when one looks into the trading account, 
one finds an item entitled : ‘“‘ Sundry special reserves, £30,000.” That £30,000 
was the sum of the two amounts of £20,000 and £10,000 with which we are 
concerned. The words ‘‘ sundry reserves” in the profit and loss account 
include that item. It was VoLTAIRE (who had a certain dislike of shams) 
who said of the Holy Roman Empire that it was neither Holy nor Roman, 
nor an Empire. He perhaps would have been less severe on this particular 
description. Although he might have quarrelled, and properly quarrelled, 
with the word ‘sundry ” and with the word “ reserves,” he might very well 
have agreed that the expenditure in question was “* special.” | Apart from 
that possibility, I cannot imagine a more inaccurate entry than this. However, 
we are not directly concerned with that. 

I only mention it for one reason. We were invited by counsel for the appellants 
to pay particular attention to the evidence of the company’s auditors, who 
expressed the view that these sums could not be treated as a capital item in 
the accounts. Although there is no auditors’ certificate attached to the profit 
and loss account, or to the trading account, it seems a reasonable inference that 
this particular entry did not pass the auditors unobserved. In those circum- 
stances, I may not perhaps be thought peculiar if I feel some reluctance in allow- 
ing myself to be guided on the theory or practice of accountancy by this com- 
pany’s auditor. 

But before I leave the question of accounts, I should say this. On the 
question whether an item of expenditure is of a capital or a revenue nature, 
it is no doubt helpful to consider the circumstances from the accountancy 
point of view. But one must be careful to define one’s terms. Whether or 
not an item of expenditure is to be regarded as of a revenue or capital nature 
must in many, and, indeed, in the majority of cases, I should have thought, 
depend upon the nature of the asset or the right acquired by means of that 
expenditure. If it is an asset which properly appears as a capital asset in the 
balance shect, then that is an end of the matter. But it must never be for- 
gotten that an asset which may properly, and quite correctly, appear, and 
only appear, in the balance sheet as an asset may be acquired out of revenue. 
There is nothing in the world to force a company or a trader who buys a capital 
asset to debit the cost of it to capital. Conservatively managed companies 
every day pay for capital assets out of revenue if they are fortunate enough 
to have the revenue available. It is, therefore, no.sufficient test to say that an 
asset has been paid for out of revenue because the consequence does not, by any 
means, necessarily follow that it is an asset of a revenue nature as distinct 
from a capital nature. Similarly, there is nothing to prevent a company or a 
trader who has acquired a capital asset from refraining from placing any value 
on that asset in his. balance sheet. I put to counsel for the appellants an 
example which I think is worth repeating. If a trader buys up somebody 
else’s business and pays £10,000 for the goodwill, that being the price on which 
the'vendor insists, there is nothing in the world to prevent the purchaser paying 
the £10,000 out of revenue and debiting it to revenue account, and then writing 
down the goodwill in his own balance sheet to nothing. The fact that he has 
written it down in his own balance sheet does not mean that he has not got an 
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asset. He has; he has the goodwill, but for his own domestic purposes he 
chooses not to put a value upon it; just in the same way as many companies, 
who have patents of very great value indeed, are in the habit of valuing them 
at a pound in their balance sheet, or at some other nominal sum. I venture 
to think, therefore, when one is considering the nature of an asset acquired 
by a piece of expenditure, it-is by no means conclusive to find that the asset 
does not have any definite value set upon it in the balance sheet. 

When one looks at what happened in the present case, first of all one finds 
that the company chose to make these payments out of revenue. As I have 
said, that is by no means conclusive as to their nature. In their balance sheet 
they did not put any item representing the value, which is £30,000, and not 
a penny less, of this asset. But that again is by no means conclusive, as I have 
just ventured to point out. They have not thought that a value could definitely 
by put upon this particular asset. From the business point of view, that is 
quite natural. It is not good business to put values on assets of a rather vague 
and intangible nature like this. A balance sheet does not commonly contain 
such things, and it might be depreciatory to the company if it did. The fact 
that you do not find a value put upon it is, to my mind, of comparatively little 
importance in the present case. 

What is the true nature of the asset which the company has acquired ? It 
has acquired two choses in action, the benefit of two restrictive covenants 
against competition, using that phrase again comprehensively, for which it 
has paid a total sum of £30,000. The danger against which these covenants 
protected the company was serious and imminent. It would be quite wrong 
to allow oneself to think for a moment that the company was not getting its 
money’s worth. When the two directors left the board, they were free to com- 
pete, not merely in Great Britain, but in Mexico, and, indeed, in the South Sea 
Islands. Against that danger the company has protected itself. What is the 
true business result of all that ? When the two directors left the company, 
the goodwill of the company would immediately have become extremely 
vulnerable. When the company had the monopoly of their services, it was in a 
very advantageous position. As soon as they became potential com, ‘tors 
there was ground for thinking that the goodwill of the company would receive 
a serious shock. The risk of competition and damaging competition was great. 
The company succeeded in protecting itself against that risk. In effect the 
company was buying off two potential competitors.. It seems to me that the 
effect of buying off potential competitors must of its very nature affect the 
value of the company’s goodwill. If all potential competitors could be bought 
off, the goodwill of the business would obviously be very greatly benefited. 
If some competitors are bought off, if they are dangerous potential competitors, 
the goodwill is affected substantially. The true nature of what they have done 
seems tome tobethis. They have acquired these rights against the two retiring 
directors, and, by doing so, they have enhanced the value of an existing asset, 
to wit, their goodwill. In the balance sheet the company’s goodwill is included 
in the global sum of £5,751,885. There is a note indicating that the amount 
of goodwill ‘‘ included in the above figure is not shown in the books and is 
not otherwise ascertainable.” That is a very good example of what I was 
referring to a moment ago, a capital asset on which no value is placed in the 
balance sheet'at all. As the value of the goodwill was regarded as not ascer- 
tainable, it was not to be expected that the directors would treat this £30,000 
as an addition to it. Accordingly, it does not appear in the balance sheet. 
But that cannot affect its nature. The fact that the directors for good business 
purposes did not choose to value the goodwill of the company in the balance 
sheet does not prevent the goodwill from being an asset. Aa 

Before turning to the authorities which counsel for the appellants principally 
relied upon, I might perhaps quote the well known words in the judgment of 
Viscount CAVE, L.C., in British Insulated & Helsby Cables, Ltd. v. Atherton (1), 
where he says this ( [1926] A.C. 205, at p. 213): 


But when an expenditure is made, not only once and for all, but with a view to 
bringing into existence an asset or an advantege for the enduring benefit of a trade, 
I think that there is very good reason (in the absence of special circumstances eas 
to an opposite conclusion) for treating such an expenditure as properly attributable 


not to revenue but to capital. 
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That test which Viscount Cave, L.C., propounds is one ante ph des pice 
not by any means realy is an extremely useful test, and in y os 
will give the clue to the right answer. ; 

ge, opinion, in the present case the language of Agence preahne Haree 
is satisfied by the facts. This was an expenditure made once an risers pohgn 
a view to bringing into existence “ an advantage for the enduring bene pth 
trade.’’ There was nothing temporary about this advantage. I was to las 
during the lives of the two directors in question. That that adv vats tet 
solid one, I have already endeavoured to point out. That it was “‘ for the se 
of the trade’ in a very true sense is again quite clear because, when analysed, 
its effect unquestionably was to add to the value of the goodwill. There was 
all the difference in the world, as it seems to me, between this case and the case 
of Noble v. Mitchell (2), on which counsel for the appellants principally relied. 
The payment made in that case was made to procure the retirement of a = iia 
who was regarded by the board as a person not desirable to retain on the oard. 
It might have done the company great harm if it had become necessary to dis- 
miss him from the board. But there seems to me to be all the difference in 
the world between getting rid of an unsatisfactory servant—and that was the 
principle on which the case was decided—and buying off a potential outside 
competitor. In the one case you are getting rid of a servant, and the sum 
you pay for that is no more of a capital nature, nor is the benefit any more 
permanent, than is the wage that you pay the servant for his services. But 
when you are buying off an outside competitor, the position is entirely different. 
Therefore I do not get any assistance from that case at all. ; 

Southern v. Borax Consolidated Ltd. (3) was a case where the tax-paying 
company had spent money in defending its title to certain American land which 
it has acquired. The money that you spend in defending your title to a capital 
asset, which is assailed unjustly, is obviously a revenue expenditure. There 
again there is all the difference in the world between defending your assets 
against the claim of somebody who has no claim against them and acquiring 
a new asset, or adding to an existing asset. If you acquire the benefit of a 
covenant which improves the value of your goodwill, in my opinion you have 
acquired a capital asset, even though the goodwill has no value set upon it in the 
balance sheet. Lawrence, J., in the Borax case (3) said this ( [1940] 4 All 
E.R. 412, at p. 418): 

. if it could be said here that this expenditure had in any way altered the original 
character of the capital asset which was acquired by the respondent company, I should 
have taken the view that the payment-was in respect of capital, but, as, in my opinion, 
the capital asset of the respondent company remained absolutely unaltered, that 
payment is properly attributable to revenue. 

That brings out the distinction with the utmost clarity. 

There is one last case of Collins v. Adamson (Joseph) & Co. (4). In that case 
a trade association, of which the company was a member, had .bought the 
business assets of another member of the association with a view to prevent 
it from disposing of its business to an outside firm which was not a member 
of the association. The association, when it acquired the business in question, 
closed it down, and got rid of the assets. The share in cash which the company 
obtained was the subject-matter of the question at issue, the question being 
whether it was a profit which ought to be brought in for tax purposes. It is 
to be observed that in that case the company acquired no business asset which 
could figure in its balance sheet. If the company be regarded as having acquired 
through the association, an aliquot part of the assets of the company that was 
being bought out, the position was that before anything could be put in any body’s 
balance sheet the business acquired was closed down and the assets scattered. 
‘Therefore, the company never put into its balance sheet an item representing 
the benefit it had acquired. It could, I suppose, have written up its goodwill 
by an appropriate amount, but no board in their senses would dream of doing 
that, and no auditor in his senses would approve of such a course. It would 
not be business. It would be strictly correct, but it would not be good practice. 
In his judgment in that case, LAWRENCE, J., said this ( 11937] 4 All E.R. 236, 
at pp. 240, 241), referring to a case of Southwell v. Savill Brothers, Léd. (5): 


Fromm this case, I think it may be deduced that one cannot test the question as to 
whether the payment is properly a capital or a revenue payment by seeing whether 
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it can be shown to be productive. Nor do I think 
that what was prodaced by the Sepacties HS assiestsseatheeny a aan abl eh 
ON RR is “4 pags of ree for holding that it must Ga cheats aa. ic of a 
renue nature. In fact, in both these cases, the payments which ade-ha 
a result, the removal or the prevention of a trade co ti sea a i et 
been subject to the rules of the Association. .In my a a ig Se iaecropidlaete 
for the members of that Association advantages of EGP RH A a i pet 
= eens ne et a ae PeoRey to be treated as capital, end not. to be Pica 
yoy e fac at the valve of that acquisition is is, of . 
applicable to almost every trade acquisition, and Sade are nate licable ta ih vane 
of the fund created in Atherton’s case (1); but in both cases the trader had By aif 
put a value upon the advantage which he was acquiring. In Atherton’s case (1) th 
sum transferred to this pension fund was the sum which the directors of said 
thought it wise to set aside, and here the sum paid by the Association was eee 
which they thought it worth while to pay to remove from the arena a possible com otitor, 
who was supposed to be going to purchase the business of Hewitt and Kellett, Ltd. 


Those observations, in relation to the particular’ subject-matter with which 
the judge was dealing, in my opinion, were entirely correct, if I may respectfull 
say so, and are peculiarly applicable to the present case. They bring out tae 
I have endeavoured in less felicitous language to bring out, namely, the caution 
with which one must regard entries in accounts in deciding these ‘questions 

Counsel for the appellants [Mr. Scrimgeour, K.C.] then put forward this argu- 
ment. He said that these contracts, when properly regarded, were not made 
to create a new asset, but to mitigate the loss to the business which the business 
would suffer from the loss of these two directors’ services, and he referred to 
Inland Revenue Comrs. v. Williams’s Executors (6). In my opinion, that case 
has no application to the present case at all. The circumstances were entirely 
different. The question was different, and the considerations on which the case 
was decided have no bearing on what is in question here. The real fact of the 
matter was that the loss which occvfrred from the loss of the services of the two 
directors could not be mitigated. Their services were lost to the company. 
By no means could the company take them back except by re-engaging them. 
Their departure from the company brought into existence something totally 
different, namely, the risk of a positive detriment to the company due to compe- 
tition. It was against that, and that alone, that these contracts were directed. 

As I have said, these benefits acquired by the company were solid; they 
were permanent; and they were world-wide. They protected the company 
against certain risks, and the value to be set on that protection was shown by 
the company itself in deciding to pay these amounts. No doubt it will be a 
disappointment to the company that they cannot crown their success in ac- 
quiring these solid advantages by passing on to the general taxpayer the privilege 
of paying for a large part of the expense so incurred. The appeal must be 
dismissed with costs. 


MacKrxnon, L.J.: I agree, and I have very little to add, but I am tempted 
to add a few remarks with regard to the rather singular transaction which 
gave rise to these proceedings. Stevens, a managing director, was subject 
to an agreement, which is annexed to tne case, of July, 1935, and by the terms 
of that agreement he undertakes during his term of office to devote the whole 
of his time, attention and abilities to the business of the company. This 
arrangement to pay him £20,000 was arrived at at a meeting on July 13, 1939, 


King, 
ngible 


_ when it is stated that he expressed, a desire to retire after Dec. 31, 1939. In 


accordance with the resolution then carried, he and the company entered into 
a deed dated July 26, 1939. By that deed the company undertakes to pay 
Stevens £20,000 in consideration of his not competing with them in the future. 
It further provides expressly “‘ that if Stevens should die before the said Dec. 
31, 1939”’—that is the date of the prospective retirement—*' the company 
will pay the said sum of £20,000 to his legal personal representatives.” In 
the case of Charleton, there was apparently no service agreement between 
him and the company, but it is found in the case that there was nothing to 
prevent him from resigning, but the company felt that while he was in office 
he would not act in opposition to it. On the other hand, when he was no longer 
in office, the company felt that there would be a definite danger of his so acting. 

In Charleton’s case the meeting at which the payment of £10,000 to him was 
decided upon was on Jan. 26, 1939, at which he stated that he desired’to retire 
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on Sept. 30. It was thereupon agreed that a similar arrangement should be 
entered into with him, substituting £10,000 for the £20,000 in Stevens’ case, 
and that was done by a deed dated July 3, 1939. That also provides that if 
Charleton should die before Sept. 30, the company will pay £10,000 to his 
personal representatives. If Stevens and Charleton had both died in Aug., 
1939, the directors would have had to pay £30,000 to their respective executors, 
and I am quite satisfied that it would have been giving away part of the money 
of the company because there was clearly no consideration whatever for any 
such undertaking. As they did survive, it may be said that there was some 
consideration for the £30,000 paid to them, but I am quite clear that it was a 
capital payment and not an item of the company’s expenses to be charged against 
revenue. 

Among these varied cases, the only one in which anything approaching 
to principle c:n be discovered is the opinion of Viscount Cavs, L.C., in British 
Insulated and Helsby Cables, Lid. v. Atherton (1), where, as to this question of 
revenue or capital, he said ( [1926] A.C. 205, at p. 213): 

This appears to me to be a question of fact which is proper to be decided by the 

Commissioners upon the evidence brought before them in each case... 
In this case the Commissioners have found that it was of a capital nature, and 
not a proper charge to revenue, and there was clearly ample evidence on which 
they could so find. The other material passage is a Jittle later in the opinion 
of Viscount CavE, L.C., where he says ( [1926] A.C. 205, at p. 213) : 

But when an expenditure is made, not only once and for all, but with a view to 
bringing into existence an asset or an advantage for the enduring benefit of a trade, 
I think that there is very good reason (in the absence of special circumstances leading 
to an opposite conclusion) for treating such an expenditure as properly attributable 
not to revenue but to capital. 
Applying that principle in this case, there is an additional reason to my mind 
for thinking that the Commissioners came to the correct conclusion in the facts 
which they have stated in the case, and that in consequence the judgment of 
MACNAGHTEN, J., was entirely right. 

I agree that the appeal should be dismissed with costs. 


TuckER, L.J.: I agree, and I have nothing to add. 
Appeal dismissed with costs. 
Solicitors: Linklaters & Patines (for the appellants); Solicitor of Inland 
Revenue (for the respondents). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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Ne dieg AppxaL (Scott, du Pareq and Morton, L.JJ.), November 8, 9, 30, 

Landlord and Tenant—Covenant not to sub-let—Breach by tenant—Landlord 
aware of continuing breach—Rent restriction—Sale of premises—Claim for 
possession against sub-tenant—‘ Lawfully or unlawfully sub-let —Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920 (c. 17), ss. 5 (5), 15 (3) 
—Rent and Mortgage Interest Restrictions Act, 1923 (c. 32), 8. 7 (1). 

In 1937 the owner of a house, by a written agreement, leased it to C 
for three years from Mar. 25, 1937, the tenant agreeing not to sub-let 
without the written consent of the landlord. The house was one to which the 
provisions of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, applied. On the determination of the tenancy, C. continued in 
occupation as tenant from year to year with the landlord’s consent. In 
the spring of 1940, C. sub-let the house, furnished, to the appellant at a 
weekly rent, and in Sept., 1940, the terms of the sub-tenancy were changed 
to an unfurnished letting, without C. on either occasion obtaining the Rie 
of the landlord. Throughout the material period rents were paid by C 
to the landlord who, although aware of the sub-letting without Sulla: 
did not comment on it either to C. or to the appellant. On June 12 1944, 
the landlord gave C. notice to quit on Mar. 25, 1945, which was accepted. 


A 
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Subsequently the property was sold to the respondent who refused to 
accept the rent from the appellant and brought an action in the county 
court for possession and for mesne profits. The appellant, in his defence, 
pleaded that the premises were ‘lawfully sub-let ’’ in that the breach of 
the agreement against sub-letting had been waived by the original land- 
lord’s acceptance of rent from C. with full knowledge of the position. Alter- 
natively, the appellant claimed protection under the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 15 (3). The county court 
judge made an order granting the respondent possession and mesne profits. 
The appellant appealed :— 

HELD [pu Parca, L.J., dissenting]: the question of whether a sub-letting 
was unlawful or not, within the meaning of sect. 15 (3) of the 1920 Act, 
depended on the existence of the original landlord’s right of re-entry. 
On the facts here, the original landlord’s right of re-entry was lost by 
reason of the acceptance of rent from C. after knowledge of the breach of 
the agreement. The premises. were, therefore, “lawfully sub-let ’’ to the 
appellant when C.’s tenancy was terminated. 

[EDITORIAL NOTE. Under the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, s. 15 (3), a sub-tenant is entitled, on determination of the head-lease, 
to become the tenant of the head-lessor provided that the premises “have been lawfully 
sub-let ” to him. It is held that premises have been “lawfully sub-let ’” when the 
head lessor has no subsisting right of re-entry, and that the time for ascertaining this 
is immediately before the head-lease came to an end, ignoring the earlier history of 
the sub-tenancy. 

As To wHat Amounts To WalIvER, see HALSBURY, Hailsham Edn., Vol. 20, 
pp. 254-257, paras. 287-289 ; and For CASES, see DIGEST, Vol. 31, pp. 497-503, Nos. 
6427-6504. ] 

AppraL by the.defendant from an order of His Honour JupGE THESIGER, 
made at Barnstaple County Court, and dated July 24, 1945. The facts are 
fully set out in the judgment of the majority of the court, delivered by Morton, 
L.J.- 

R. L. Edwards for the appellant. 

D. F. Brundrit for the respondent. 


Morton L.J. [delivering the judgment of the majority of the court] : In 
this case the respondent claims, as against the appellant and his wife, possession 
of a dwelling-house, known us “‘ The Lodge,” situate at Berrynarbor, in the 
County of Devon, and also mesne profits from Mar. 26, 1945. The respondent 
alleges that the appellant and his wife are trespassers. The appellant and his 
wife in their defence say : 

ndent [the appellant] has been since Sept. 29, 1940, and still is lawfully 
aaniin of the an Bee riisce ans his wife (the second defendant) and his three 
children under a contractual tenancy at the yearly rent of £156. Alternatively, if 
the seid tenancy has been determined (which is not admitted) the defendants are 
entitled to the: protection of the Rent Restriction Acts, 1920-1939. 


We need not refer further to the appellant’s wife as her _claim to 
remain in possession must stand or fall with the appellant’s claim. The county 
court judge made an order ae the respondent possession and mesne 
fits, and the appellant appealed. 
Pi The facts of gun’ ce follows. On Mar. 16, 1937 the freehold owner 
of ‘‘ The Lodge ” entered into a written tenancy agreement with one Conibear 
as tenant. The tenancy was to be for three years from Mar. 25, 1937, at a yearly 
rental of £68, and the last three sentences of the document were as follows : 
ot to underlet the premises without the consent of the landlord 
eee The landlord agrees to rite all reasonably HoreeeeTy, Cerne papal 
and the tenant paying the said rent and observing the above conditions shall quietly 
hold and enjoy the said premises. . 
On the determination of this tenancy in Mar., 1940, Conibear continued in occupa- 
tion, with the consent of ‘the owner, as tenant from year to year. a the spring 
of 1940 the appellant agreed to take the house furnished, as su enn 9 
Conibear, at a rental of £8 8s. a week. Conibear omitted to obtain Ms ) euien 
consent of the owner to this sub-letting, and it would appear likely that ip 
appellant knew nothing about this term in Conibear's oe he rhea sea ‘ 
Some two or three months later, the appellant told the agent of the owner 
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about the sub-tenancy and that he was paying a rent of £8 8s. a week. On 
Sept. 29, 1940, the terms of the sub-tenancy were changed. The appellant, 
having brought his own furniture into the house, took a six-monthly tenancy 
of the house unfurnished at a rental of £156 a year. No application was made 
to the owner for a written consent to this sub-letting of the house unfurnished. 
Having regard to the terms of the Landlord and Teriant Act, 1927, s. 19, it would 
seem that any application to the owner for a ‘‘ written consent ” would have 
been a pure formality, as the owner would not have been able to withhold 
consent to such under-letting to the appellant, who appears to have been a 
respectable and responsible tenant. However, there is no doubt that in failing 
even to apply for the written consent, Conibear was guilty of a breach of the 
contract existing between the owner and himself. 

In the summer of 1941, something went wrong with the kitchen boiler at 
“The Lodge.” The agent of the owner visited the house two or three times 
and the necessary repairs were carried out at the owner’s expense. In the 
course of his visits the agent of the owner saw certain internal decoration work 
which was in the course of being carried out, or had just been carried out, on 
the orders of the appellant and at his expense. During one of these visits 
the appellant suggested to the owner’s agent that he might rent the house direct 
-from the owner, and the owner’s agent said, ‘‘ Why do you not buy the house ? ” 
The appellant asked the price and the owner’s agent suggested he should see 
the owner. An interview then took place between the owner and the appellant 
at which a purchase was discussed, but the parties were unable to agree on @ 
price. The appellant offered to take the house direct from the owner, and, 
as he says in his evidence : 

I offered to pay the same rent, £78, for six months. I said all my furniture was 

there as we would like to live there permanently. 
However, the owner remarked that Conibear ‘“‘ had the lease’ and the matter 
dropped. This conversation is relied upon as proving the owner’s knowledge 
that a fresh sub-tenancy of the house unfurnished had been granted and that the 
rent was £156. In 1943 a gale damaged the wall in the garden of ‘‘ The Lodge,” 
and the owner came and inspected the damage, having first asked the per- 
mission of the appellant’s wife. The wall was later repaired at the owner’s 
expense. Throughout the whole of this period, and right up to Mar. 25, 1945, 
the owner accepted from Conibear the rent of £68 a year payable under his 
tenancy agreement, and did not appear to have made any comment either 
to Conibear or to the appellant as.to the absence of the owner’s consent to the 
under-letting. 

On June 12, 1944, the owner gave Conibear notice to quit ‘‘ The Lodge ”’ on 
Mar. 25, 1945. That notice was accepted by Conibear. Some time in 1944 
the owner agreed to sell the freehold. of ‘“ The Lodge’ to the respondent ; 
and in Dec., 1944, the property was conveyed to him. The appellant paid his 
rent of £156 a year to Conibear up to Jan. 31, 1945. He has tendered the rent 
falling due after that date, and has paid into the county court the sum of £22 2s. 
claimed hy the respondent in this action. The appellant’s sub-tenancy could 
not, of course, survive the termination of Conibear’s head tenancy, and his claim 
ve heen be possession depends entirely upon the Increase of Rent and Mortgage 

mis a ene Act, 1920, s. 15 (3), which is in the following terms : 

Where the interest of a tenant of a dwelling-house to which this Ac ies i : 
mined, either as the result of an order or Tad areee for possession Fs nit Beat ay 
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It is still necessary, h 7 - 
Sree ae taciont owever, to consider the effect of the words ‘‘ have b ” 
ate that the county court judge, i ideri eo 
has to look back into the : Hired considering this matte 
past, and the question is: How fi 4 
We think there are two possible constructions f the fi at ey 
lawfully sub-let * on the footing that our view % t gration Wikre, fio es sem 
lawfully * is correct. Construction (a) is that <i: fi ie iaaan hg Sage dag 
the original sub-letting, and that if the original rnabeeed Bronce TobeR Daly, to 
rise to a right of re-entry in the head tala Jae ee was such as to give 
the sub-section. Construction (6) is that are Yeoh does not come within 
section if the head lessor had no subsisting right of paren: eke ee a 
the parte tenancy came to an end, and that the Laie Rule f ‘Seana pore 
is irrelevant. For our pa : I is i 
(a). Sect. 15 (3) has hat dl Peele Oi ie ey tape a construction 
Restriction Acts, and in our view constructi (8) i SS eal boa in 
words used, and is exactly in accordance Sa ts Pee ere pera te° 
of a 1920 Act, and of the subsequent Acts For ata eee Pion 
he provisions in the 1920 Act relati 1 
é elating t i 
lords are directed to prolonging, beyond the ise ‘of th Se eat 
3 possession of persons lawfully in possession of naib Ceuta ee ican : 
of the Act. Tnhis parti = i po oe Ope 
tenant of a house is S Rapie: Sais to seoiee his leat Bret ssl ace merial 
Set ectennasither perch is. 06 is landlord’s claim to possession 
C tuall a 
and desires to remain in occupation. Weshould have Pepe ie ral sat 
question in considering whether that : i cae eps 
qu ! person’s possession should b ] 
is: What was that person’s status immedi Popp aeed: 
tenant was determined ? Was He eae wage Jaa Na Bega 
; » é ime, a sub-tenant lawfully in 
ossession or wa ? : y 
P s he not? The earlier history of h i 
to be wholly unimportant. We are not incli a a Ecard a 
eee oes tha ti inclined to construe the relevant words 
g only to the time at which the sub-letting began, if th i i 
bear some other construction. i dai 
It has been argued that construction (a) i i dan 
; é is mo i 
literal meaning of the words used. The alee - rave Been” tis hes ee 
ephed NaENet Phy sider een,” it is said, point 
e beginning of the sub-letting. We think, however, that the words “h 
been _were used instead of the word ‘‘are”’ or “‘is’’ because the sub efits 
is dealing with cases in which the interest of the head tenant “‘i x seapecpin 
ri By : nant ‘‘is determined, 
and a sub-tenancy cannot live beyond the interest of the head tenant It ma 
well have been thought inappropriate to speak in the present tense of the 
premises being lawfully sub-let in these circumstances. In this connecti : 
it is perhaps of some assistance to compare the words “have been lawfi ily 
sub-let, > in sect. 5 (5) of the 1920 Act and in the subsection now unde id 
sideration with the words “‘ is lawfully sub-let ” in the repealed sect. 2 (1) : f ea 
1923 Act and in sect. 7 (1) of the 1923 Act. Counsel for the ap ellant : li 4 
strongly upon the words ‘‘in such circumstances ”’ in the bie taceationed' ‘a a 
section and contended that it supplies a statutory interpretation of the fab: 
section under consideration, but we think this is putting the matter too high 
We are content to say that the explanation which we have given of the ioe bE 
the words ‘have been ” gains some support from the other statutory provisions 
to which we have referred, and that the language of the subsection now under 
consideration does not compel the court to adopt construction (a). This bein 
so, we adopt construction (b) for the reasons we have already stated. - 
Turning again to the facts of the case before this court, we are prepared to 
assume, in favour of the respondent, that the house was ‘“‘ unlawfully sub-let ” 
to the appellant in 1940 in the sense that the sub-letting gave the owner of the 
house then a right to re-enter. Even so, the appellant is, in our judgment 
protected by the section because the owner accepted rent from Conibear with full 
knowledge of the sub-letting and thereafter the right to re-enter was gone. 
We have stated the facts very fully, because counsel for the appellant put 
forward certain further contentions based on the later conduct of the owner, 
but on the view which we take of the construction of the sub-section it is un- 
necessary to consider these further contentions. 
We would allow the appeal, order that the respondent’s claim be dismissed, 
and order the respondent to pay the appellant’s costs here and in the county 


court. 
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pu Parca, L.J.: The respondent in this case alleged in his particulars 
of claim that the premises in question were wrongfully occupied by the appellant 
and his wife as trespassers. Unless they are protected by the Rent Restrictions 
Acts, they are rightly described as trespassers, because they claim to occupy 
the premises only as sub-tenants, and the tenancy of their lessor has been duly 
determined. The only question in this case is whether they are protected by 
sect. 15 (3) of the 1920 Act. Is the appellant a ‘“‘sub-tenant to whom the 
premises . . . have been lawfully sub-let ? ” — F 

It cannot be doubted that the sub-letting to the appellant was in its inception 
unlawful. Conibear, who sub-let the premises, had agreed with the lessor 
‘“‘not to underlet the premises without the consent of the landlord in writing.” 
He broke that agreement, and so sub-let the premises unlawfully. If at some 
date subsequent to the granting of the sub-tenancy the lessor had given a 
written consent to it, or if the lessor had agreed to waive his lessee’s breach 
by an agreement made under seal or for good consideration, it may well be that 
the sub-letting would have been rendered “lawful”? within the meaning 
of sect. 15 (3). These things did not happen, and in my opinion the sub-letting 
was and remains unlawful. 

It was contended for the appellant that the respondent’s predecessor in title 
had so acted as to estop, or, as counsel for the appellant preferred to say, to 
“preclude,” the respondent from denying that the sub-letting was lawful. 
I can find nothing in the evidence to support this contention. By the acceptance 
of rent the owner, Miss Irwin, acknowledged the continued existence of the 
tenancy and waived the common law right of forfeiture which the: lessee’s 
breach of a condition in the tenancy agreement had, I think, given her, but she 
did not thereby acknowledge that the sub-letting was lawful. She has never, 
in my opinion, so acted as to deprive herself of the right to recover damages 
against the lessee for his breach of contract. Her waiver of forfeiture no doubt 
had the result of leaving the appellant and his wife in undisturbed possession. 
The lessee could not evict them since he could not derogate from his grant or 
rely on his own unlawful act. The lessor, having waived the forfeiture, could 
not evict them while they remained in occupation with the leave and licence of 
the lessee. While the lessee’s interest continued, they might thus.be said to be 
lawfully in occupation of the premises. When that interest was determined 
they became trespassers, since they were unable truly to assert that the premises 
had been “lawfully sub-let”’ to them. There is in my opinion no evidence 
of any act or omission on the part of the respondent’s predecessor in title which 
can be held, according to any principle of law or equity, to preclude the respon- 
dent from denying that the sub-letting to the appellant was lawful. 

On these grounds, the tespondent was in my opinion entitled to the order 
made in his favour by the judge, although I am unable to concur in the judge’s 
reasons. I can find no evidence to support his conclusion that the owner 
Miss Irwin, rs licensed, sub-letting ” if by those words he means that she did 
anything which either was equivalent to giving a consent in writing or rendered 
& consent in writing unnecessary. I am not satisfied that the judge is right 
when he says that ‘‘ what happened afterwards ” (that is, after the grant of 
the sub-lease) ‘‘ cannot affect the position arrived at,” if by that he means 
that it would not have been possible for the lessor and lessee to render the sub 
letting lawful in the ways which I have indicated. Further, I respectfull 
dissent from the view which the judge appears to have entertained that no Be 
or omissions of the respondent’s predecessor in title could affect the respondent’ 
position. None the less I am of opinion that the judge came to the : ht ; 
clusion, and I would dismiss the appeal. ail.) 

Appeal allowed with costs. Order for } J 
ee Frotlse of Lente for possession set aside. Leave to appeal 

Solicitors : Brooks, Davidson & Bartley (for the appellant) ; Coode ; 
Cotton & Ward, agents for Cr Ba tata Sy 
Seen indanty 8 Crosse, Wyatt, Vellacott & Willey, Barnstaple (for 
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UNITED AFRICA CO., LTD. v. OWNERS OF M.V. TOLTEN. 


THE TOLTEN. 
wee a crate seat ae Division (Bucknill, L.J., sitting as a 
judge of the Probate, Divorce and Admiralty Divisi 
Decomber 3, 1945 ] y ision), November 27, 
Admiralty—J urisdiction—Action in rem—Damage by British ship to pier i 
Nigerian harbour—Admiralty jurisdiction si vil se fedebTe ore? British 
and foreign ships for damage in any waters—Admiralty Court Act, 1840 
(c. 65), 8. 6—Admiralty Court Act, 1861 (c. 10), ss. 7, 35—Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), s. 22 (1) (a) (iv). 

The U.A.Co. brought an action in rem in the High Court against the 
owners of the British motor vessel Tolten for damage caused to their pier 
and wharf through the negligent navigation of the Tolten. The ship- 
owners contended that the High Court had no jurisdiction to hear the case 
since the wharf in question was situated in the harbour of Lagos, Nigeria. 
On behalf of the U.A.Co., it was contended that the High Court had juris- 
diction in the matter because the Supreme Court of Judicature (Consolida- 
tion) Act, 1925, s. 22 (1) (a) (iv) gave the High Court Admiralty jurisdiction 
over ‘any claim for damage done by a ship ”’ :— 

HELD : (i) the Judicature Acts did not extend the Admiralty jurisdiction 
of the High Court, but merely transferred to the High Court the jurisdic- 
tion formerly exercised by the High Court of Admiralty. 

(ii) the Admiralty Court Act, 1861, s. 7, gave the High Court of Admiralty 
jurisdiction ‘“‘over any claim for damage done by any ship.” Those 
words must be given the widest possible interpretation and could not be 
limited to exclude a case of this kind, notwithstanding that the proceedings 
were for damage to immovable property in a foreign country. 


[EDITORIAL NOTE. The jurisdiction over “ damage done by a ship” given to the 
Admiralty Court by the Admiralty Court Act, 1861, s. 7, and transferred to the High 
Court by the Judicature Acts is held to override the common law rule that the English 
courts cannot exercise jurisdiction over cases of trespass to foreign immovables. The 
point was left open in the Mary Moxham (1), but it is here decided that the jurisdiction 
given is quite general, and that any other view would unduly fetter the court and lead 
in certain circumstances, to absurd results. 

As TO THE JURISDICTION OF THE HigH CouRT OVER CLAIMS FOR DAMAGE DONE BY 
axy Sur, see HALSBURY, Hailsham Edn., Vol. 1, pp. 94-98, paras. 120-126; and 
For Caszs, seo DIGEST, Vol. 1, pp. 139-142, Nos. 467-502.] 

Cases referred to : 
*(1) The M. Moxham (1876), 1 P.D. 107; 11 Digest 346, 333; 46 L.J.P. 17; 34 
L.T. 559; revsg. (1875) 1 P.D. 43. 
*(2) British South Africa Co. v. Companhia de Mocambique, [1893] A.C. 602 ; 11 Digest 
346, 334; 63 L.J.Q.B. 70; 69 L.T. 604. 
*(3) Bow, McLachlan & Co. v. Ship Camosun, [1909] A.C. 597; 40 Digest 
380, 116; 79 L.J.P.C.17; 101 L.T. 167. 


PRELIMINARY IssuE of law in an action in rem against the owners of the 
British motor vessel Tolten. The action was transferred to the High Court 
from Liverpool District Registry. The plaintiff’s claim was for damage caused 
to their pier and wharf through the negligent navigation of the Tolten. The 
defendants took the objection that the High Court had no jurisdiction in the 
matter since the wharf in question was in the harbour of Lagos, Nigeria. The 
facts are fully set out in the judgment. 

Owen Bateson, K.C., for the plaintiffs. 

Patrick Devlin, K.C., for the defendants. 
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Cur. adv. vult. 

Bucxni1, L.J.: In this case the United Africa Co., Ltd., have issued a 
writ in rem against the owners of the motor vessel Tolten, a British ship registered 
at the port of Newport. The amended indorsement on the writ is for damage 
caused to the plaintiffs’ pier and wharf by the defendants’ motor vessel Tolten 
through the negligence of the defendants, their servants or agents. In the state- 
ment of claim the plaintiffs allege, inter alia, that they are the owners and 
occupiers of a wharf known as Bulk Oil Wharf, situated at Apapa, in the harbour 
of Lagos, Nigeria, and they allege damage to the wharf through the negligent. 
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navigation of the Tolten. The defence specifically denies that the plaintiffs 
are the owners and occupiers of the wharf in question and objects that, on the 
facts set out in the statement of claim, this court has no jurisdiction to adjudicate 
thereon. By order of the registrar, the question of jurisdiction has been argued 
before me as a preliminary point of law. 

Counsel were unable to cite any Admiralty action in rem which is a direct 
authority on the point. Counsel for the defendants in support of the objection, 
relied mainly on The Mary Mozxham (1), in which the facts were similar to the 
facts in this case, except that there the pier was in Spain and not in Nigeria. 
The defence by the owners of the steamship in that case to the action, which 
was in rem, alleged in substance that the court had no jurisdiction ; ‘‘ that the 
pier formed part of the land of Spain, and that by the law of Spain the master 
and mariners were alone answerable for the damage caused by the negliger.s 
navigation of the ship.”” The plaintiffs moved the court to strike out tha* part 
of the defence which alleged that the court had no jurisdiction and that by 
the law of Spain only the master and mariners of the ship were liable for the 
damage. At the hearing of the objection before Str RoBEeRT PHILLIMoRE, it 
appeared that the Mary Moxham had been arrested in Spain in respect of the 
damage to the pier and, in order to procure her release, the defendants agreed 
with the plaintiffs that the liability of the defendants should be determined by 
proceedings in the English courts ; in face of this agreement, the defendants 
did not pursue the point that there was no jurisdiction. There was argument 
by counsel on, behalf of the plaintiffs in support of the jurisdiction of the court, 
and then Sir RoBert PHILLIMORE said (1 P.D. 43, at pp. 45, 46) : 

The inclination of my mind, subject to any argument on the point I might have 
heard from the counsel of the defendants is, that the court has jurisdiction over the 
case. In these circumstances I shall treat the case not as coming before me by consent, 
but as one within the ordinary jurisdiction I possess to entertain suits arising out of 
collisions in foreign waters where no circumstance by which such jurisdiction might be 
ousted has been brought to my notice. 


The court then heard argument as to whether the law of Spain or English law 
applied on the question of liability of the owners of the ship for the damage 
to the pier. Str RoperT Puitiimore decided that the Spanish law was not 
applicable to the case and that ‘‘ the damage . . . must be taken to have been 
inflicted ” by a British ship ‘‘ within the ebb and flow of the tide upon @ pier 
in the territory of Spain.” 

The case went to the Court of Appeal, but the question of jurisdiction was not 
costes PE the or s heesteeranete al ge being whether the law of. Spain 
applied on the question of the liability of the owner. i 
however, said d P.D. 107, at i. 109) ; Se tee ai anf 


. . it is @ very novel action, and very grave difficulties indeed might h i 

as to the jurisdiction of this court to entertain any action or pr cinge alee 

e ee 7 > 
with respect to injury done to foreign soil. 7 ES 
MELLIsSH, L.J., said (1 P.D. 107, at p. 112): 

Whether the rule as to wrongful acts tc real or immo i i 

vable property in a f 

country does not go still further and prevent an action being ee 8 re all is & ueeeads 
which it is not necessary to determine in this case, because, having regard to the consent 


of the parties and the agreement that has been entered i jecti 
of the pe into 
jurisdiction could be taken in this case. ras gs acre poe 


The House of Lords in British South Africa Co. v. Companhj } 
(2). finally decided that the Supreme Gore of eae es fe parce 
to entertain an action in personam “ to recover damages for a trespass to land 
situate abroad.” In the course of the argument counsel who supported th 
proposition, which the House of Lords subsequently affirmed, cited The Marg 
Moxham (1) as a case which showed that actions affecting real ropert i 
strictly local in their character and cannot be tried here when they affect for a 
countries, Lorp HeERscHELL, L.C., in his speech, quoted the passage ee the 
judgment of Jamxs, L.J., to which I have already referred, and then i diat ly 
went on to say ( [1893] A.C. 602, at p. 622) : , nt ayo 


The distinction between matters which i 
S ‘h are transitory or personal and those whi 
are local in their nature, and the refusal to exercise jurisdiction as regards the pees 


where they occur outside territorial limits. ; ues 
aeuntey. ial limits, is not confined to the Jurisprudence of this 
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I presume, therefore, that Lorp HERSCHELL, L.C., considered that James, L.J. 
was right when he said that there were very grave difficulties as to the juris- 
diction of the court in The Mary Moxham (1). This dictum of James, LJ., 
and the contrary dictum of Str Rosperr PHtmore are the only authorities 
cited to me which directly bear upon the point. 

In WILLIAMS AND Bruce on ApmiRALty Practice, 3rd Edn., (1902) it is 
stated at p. 74: 

Damage done by a ship to a pier or breakwater has been held to fall withi 
Admiralty Court Act, 1861, s. 7 es agent 10° 
The Mary Mozxham (1) is then referred to in a footnote, with the following 
comment : 


But it seems to be open to doubt whether the court can entertain an action for 

i Tl done to a pier in foreign territory except pursuant to the agreement of the 

ies. 

That was written in 1901, after the British South Africa Co. case (2) was decided. 
I think the matter is one of considerable doubt. It is doubtful whether the 
plaintiffs in the present action could sue the owners of the Tolten in personam 
in England in respect of damage to a pier in their occupation in Nigeria. I 
do not think that they need prove a legal title to the pier. This is, however, 
an action in rem, and not in personam. 

Counsel for the plaintiffs argued that the Supreme Court of Judicature 
(Consolidation) Act, 1925,.s. 22 (1) (a) (iv), gave the High Court Admiralty 
jurisdiction over: ‘‘ Any claim for damage done by a ship.”’’ The Judicature 
Acts did not extend the jurisdiction of the High Court, but merely transferred 
to the High Court the jurisdiction formerly exercised by the High Court of 
Admiralty. Lorp GorELL made this clear, in the Privy Council, in Bow, 
McLachlan & Oo., Ltd. v. Ship Camosun (3). He there said ( [1909] A.C. 597, 
at p. 608) : 

[The Judicature Acts] amalgamated the English courts and transferred to the High 
Court all the jurisdiction which had been previously exercised by the different courts, 
so that every judge of the High Court can exercise every kind of jurisdiction possessed 
by the High Court, but these changes conferred no new Admiralty jurisdiction upon the 
High Court, and the expression “ Admiralty jurisdiction of the High Court ” does not 
include any jurisdiction which could not have been exercised by the Admiralty Court 
before its incorporation into the High Court, or may be conferred by statute giving 
new Admiralty jurisdiction. It is true that a judge of the High Court sitting in the 
Admiralty Division thereof may, as judge of the High Court, exercise any jurisdiction 
which is now possessed by a judge thereof, but he does so by virtue of the general 
jurisdiction conferred upon him, and not by virtue of any alteration in his Admiralty 
jurisdiction. 

I must, therefore, look back at the Admiralty Court Acts, 1840 and 1861, 
to see what jurisdiction the Court of Admiralty had before the Judicature 
Acts were passed. The Admiralty Court Act, 1861, s. 7, enacted : 


The High Court of Admiralty shall have jurisdiction over any claim for damage 
done by any ship. 
By sect. 35, such jurisdiction : 
. . may be exercised either by proceedings im rem or by proceedings in personam. 


The words of the statute are quite clear, and quite simple and I think that 
they must be given the widest possible interpretation. The Act of 1840 dealt 
[in sect. 6] with damage received by a ship on the high seas or “ within the 
body of a county,” but the Act of 1861 does not limit the locality in any way ; 
it simply states: ‘‘ The High Court of Admiralty shall have jurisdiction over 
any claim for damage done by ” a ship. That Act has been held to apply to 
damage done by a ship to a pier in British waters and to damage by collision 
between ships in foreign waters. To limit the jurisdiction, as suggested by the 
defendants, seems to lead to this strange result : If the Tolten collided with a 
ship belonging to the plaintiffs moored alongside the pier and the pier was 
damaged as a result of the collision, the plaintiffs could sue the Tolten here in 
respect of damage to their ship, but they could not include in their claim damage 
done to the pier as a result of the collision. 

Unless precluded by an, authority binding on tliis court, I see no reason why 
a case of this kind should not be included within the plain words of the statute. 
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So far as any hardship is concerned—if I am entitled to consider hardship— 
there is no hardship on the defendants if they have to defend the action here. 
They are resident in this country, On the other hand, if the plaintiffs are not 
entitled to arrest the ship except in Nigeria, their remedy against the ship, 
which has left Nigerian waters, has gone. The High Court exercising Admiralty 
jurisdiction may be considered as an international court in this sense, that 
it exercises jurisdiction in rem over foreign and British ships alike in respect 
of damage done by such ships, whether the damage has been done in British 
waters, or on the high seas, or in foreign waters. To limit the plain words of 
the statute so as to exclude a claim of this kind seems to me to impose a fetter 
on the jurisdiction of the court to which the court should be slow to submit, 
and to limit unduly the right of the plaintiffs to arrest the ship which has done 
the damage. 

For these reasons I reject the plea on demurrer. 

Judgment for the plaintiffs on the preliminary point, with costs. Leave to appeal 
granted. 

Solicitors : Lightbounds, Jones’ & Co. (for the plaintiffs); Wilkam A. Crump 
& Son (for the defendants). 

[Reported by R. Henpry WuirTe, Esq., Barrister-at-Law.] 


R. v. SELLARS. | 


[Court oF CriminaL AprEAL (Wrottesley, Stable and Lynskey, JJ.), 
October 22, 1945.] 


Criminal Law—Burden of proof—Rationed goods acquired without surrendering 
coupons—Discharge of burden of proof if facts of acquisition constitute supply 
not prohibited by Order—Consumer Rationing (Consolidation) Order, 1944 
(S.R. & O., 1944, No. 800), arts. 3, 4. 

Emergency Legislation—Rationing—Rationed goods acquired without coupons— 
Burden of proof on person charged—Consumer Rationing (Consolidation) 
Order, 1944 (S.R. & O., 1944, No. 800), arts. 3, 4. ; 

S. was charged with having acquired rationed goods (viz., children’s 
clothing) without surrendering the appropriate number of coupons, in 
contravention of the Consumer Rationing (Consolidation) Order, 1944. 
The clothing in question had been stolen during a weekend. According to 
the statement of S., the clothing had been offered to her for purchase 
but she had had no time for sorting it out and paying for the articles she 
wanted, when the police arrived. The Consumer Rationing (Consolidation) 
Order, 1944, art. 4 (repealed and replaced by S.R. & O., 1945, No. 1000) 
provided that “a person shall not acquire rationed goods from any person 
without surrendering the appropriate number 6f coupons in respect thereof 
provided that it shall be a defence to a person charged with contravening 
this provision to prove that the supply to him of those goods without the 
surrender of coupons was not prohibited under the provisions of this Order.” 
The trial judge, when summing up to the jury, stated that art. 4 contained 
an absolute prohibition of acquiring rationed goods from any person without 
surrendering the appropriate number of coupons unless the Order in some 
other part of it stated that coupons were not necessary, and that S. acquired 
eg olgenng in Sei the terms of the Order. S. was pee 
of an offence under the Order and 
ieee aren erm bound over for three years. S. appealed 

HEtp: (i) the Consumer Rationing (Consolidation) Ord 
had the effect that a person who acquired rationed ae if Charon oe 
an, offence under the Order, must prove that the supply of the goods was 
not prohibited by the Order. This burden of proof was, however, discharged 
by the accused if he established a set of facts which on examinatio = 
rae ay ae my poate es by the provisions of the Order. miediar 

11) the direction to the jury that they had no choice i 
wrong. The jury should have had Batons them the facie sina Sk ‘the 
necessary guidance as to what facts would constitute the accused guil : 
and what facts would make her not guilty. es 


f 
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(iii) the jury not having received that assistance, the conviction must 

be quashed. 
[EDITORIAL NOTE. This case deals with the onus of proof when an accused person 
is charged with acquiring rationed goods without surrendering coupons. It should 


be compared with R. v. Putland, p. 85 post. Both cases are a useful guide in cases 
where an Act or Order places an onus on the defence. 


_For THE CONSUMER RATIONING (CONSOLIDATION) ORDER, 1945 (S.R. & O., 1945 
No. 1000), see BUTTERWORTH’S EMERGENCY LEGISLATION [38] 1763.] 
APPEAL by the accused from a conviction for an offence under the Consumer 
Rationing (Consolidation) Order, 1944, art. 4. The accused was tried by the 
CoMMON SERJEANT and a jury at the Central Criminal Court. The facts are 
sufficiently set out in the judgment of the court delivered by Wrorrrs.Ley, J. 
V. J. M. Stephenson for the appellant. : 
Sebag Shaw for the Crown. 


WRoTTESLEY, J. [delivering the judgment of the court]: In this case the 
appellant was convicted at the Central Criminal Court of acquiring rationed 
goods without surrendering coupons, and she was bound over for three years. 
She now appeals against conviction. Her ground is that the ComMoN SERJEANT 
was wrong in law in holding that acquisition from a private individual for the 
private use of the acquirer without the surrender of coupons was a breach of 
the Consumer Rationing (Consolidation) Order, 1944, Part I, arts. 3 and 4. 

The clothing in question was stolen during the Whitsun week-end by thieves 
who broke into a store at 78-81 Goswell Road. On Whit Thuesday the police 
visited the flat where Ada Breen, one of the accused persons, lived, and in her 
room they found a lot of the clothing. It was, I think, women’s clothing of 
all kinds. They then went to another flat, No. 20, in the same building but on a 
different floor and saw the appellant and asked her about this property. She 
said: ‘‘ Don’t tell me it is stolen. I have some clothing here for my children, 
what the girl Breen gave me,” and she produced an overcoat and told them 
they would find the rest in the drawers, adding that she had not yet paid for 
them. A little later she made a statement to the effect that Margaret Breen 
had offered her the things that morning, assuring her that they were “ straight,” 
and that she could pick what she wanted for her children. She said she had 
taken the bundle but had not had time to make her choice before the police 
arrived, and she had not paid for them. Counsel for the appellant submitted 
that the Order did not apply, and that is the point which has really been argued 
here to-day. 

This Order now is no longer in force, having been replaced by another one 
[Consumer Rationing (Consolidation) Order, 1945 (S.R. & O., 1945, No. 1000) ] 
It deals with “supply of rationed goods by traders,” and art 1 says : 

Subject to the following provisions of this Part of this Order, no trader shall supply 
any rationed goods to any person unless the appropriate number of coupons has been 
surrendered to the trader in respect thereof. 


“Trader” is defined in the definition article, art. 56, as follows: 


. . . & person carrying on in the United Kingdom the business of supplying any 
rationed goods, whether or not he carries out any process in the manufacture of them, 
or a business in the course of which he uses rationed goods in the production of goods 
which are not rationed goods. 

Art. 2, and I am only dealing with the more important and relevant sections, 
deals first of all with the case : 

(1) Where any rationed goods are sold at a public auction on behalf of @ person 
who is not a trader, the auctioneer shall not permit the supply of those goods unless 
the appropriate number of coupons has been surrendered to him. 

There is a similar provision with regard to sale at a bazaar or sale of work. 
Then art. 2 (3) is: 

Where a person has acquired or manufactured rationed goods for the purpose of 
selling them to other persons, he shall not supply them unless the appropriate number 
of coupons has been surrendered to him. 

That covers the case of somebody who buys material, works it up into a dress 
and sells the dress. Then comes art. 4, which is the important one for the 
purposes of this case and which is quite general. It says : 
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A person shall not acquire rationed goods from any person without surrendering 
the appropriate number of coupons in respect thereof ; provided that it shall be @ 
defence to a person charged with contravening this provision to prove that the supply 
to him of those goods without the surrender of coupons was not prohibited under 
the provisions of this Order. 

It is clear to us, first of all, that, by virtue of this article, a person who does 
acquire rationed goods, if charged with an offence against this Order, must, 
to be found not guilty, prove that the supply was not prohibited by this Order. 
The burden of proof is shifted intentionally by the Order on to the person 
accused, but we are all agreed that that onus is discharged by proving a set 
of facts which on examination is found not to be prohibited by any of the 
provisions of the Order. It may well be that the appellant cannot do that 
without establishing that the sale was by a person who is not a trader, but we 
are not concerned with that. We are agreed that that is the proper approach 
to this matter, a proposition which the prosecution contest. We hold the 
view strongly that the proper approach to the question is to prove a set of facts 
and from them to establish, if possible, that that set of facts is not prohibited. 
It is not necessary to go further than that. 

Two passages in the summing-up of the ComMon SERJEANT to the jury on 
this matter, are complained of. He said, dealing with this.charge, after reading 
art. 4: 


There are certain provisions of the Order which say that coupons are not. necessary. 

I need not go into them at any length, but it is really that I may deal with the point 

. raised by [counsel for the defence] . . . when she said that in the circumstances 
of this case it could not be said that these goods were .“‘ acquired.” Art. 4, as I have 
pointed out, contains an absolute prohibition of acquiring rationed goods from any 
person without surrendering the appropriate number of coupons unless the Order 
in some other part of it states that coupons are not necessary. 
That is not the effect of art. 4, and counsel for the prosecution, quite fairly, 
told us that the distinction between what the Common SERJEANT said at this 
point in his summing-up and the real meaning of art. 4, is not to be reconciled, 
and therefore it is clear that in that respect the summing-up did not give the 
true meaning of this Order. ; 

The other passage complained of contains these words of the Common 
SERJEANT : 

Then as regards Mrs. Sellars the same thing applies. Consider her story. If you 

consider it @ reasonable one, and one consistent with innocence, acquit her of receiving 
but I cannot see at the moment any answer to the question of acquiring. In my 
view she did acquire these goods in accordance with the terms of that Order and I am 
bound so to direct you. 
It is clear that there again the Common SERJEANT directed the jury that they 
had no choice in this matter. In truth and in fact the jury should-have had 
before them the facts alleged with the necessary guidance as to what facts would 
make, on the one hand, the appellant guilty of a breach of the Order and what 
would, on the other hand, make her not guilty. The jury did not receive that 
assistance, and the conviction must be quashed. The order of probation falls 
with the conviction. » 


Appeal allowed. Conviction quashed. 


Solicitors: Registrar of the Court of Criminal Appeal (for th ; 
Director of Public Prosecutions (for the Crown). < Lee eee 
[Reported by R. Boswexx, Esq., Barrister-at-Law.] 
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R. v. THOMAS PUTLAND AND GLADYS ANNIE SORRELL. 


[Covxt oF Criminat AprEat (Humphreys, Hilbery and Henn-Collins, JJ.), 
November 26, 27, 1945.] 


Criminal Law—Evidence—Rationed goods acquired without cowpons—Onus of 
proof—Duty of prosecution to establish prima facie case—Consumer Rationing 
i? (Consolidation) Order, 1944 (S.R. d O., 1944, No. 800), arts. 1, 2 (3), 4. 
Emergency Legislation—-Rationing—Rationed goods acquired without coupons— 
Onus of proof—Duty of prosecution to establish prima facie case—Consumer 
Rationing (Consolidation) Order, 1944 (S.R. & O., 1944, No. 800), arts. 
1, 2 (3), 4. 

G.S. end T.P. were charged with having conspired to acquire, and having 
acquired rationed goods (viz., silk stockings) without surrendering thé 
appropriate number of coupons, in contravention of the Consumer Rationing 
(Consolidation) Order, 1944. It was submitted on their behalf that there 
was no case to go to the jury because there was no evidence in regard to 
the non-surrender of coupons. In his summing-up, the trial judge directed 
the jury that, in a case of this kind, a defendant alone might know whether 
coupons had been surrendered or not, and, therefore, if the prosecution 
had proved the whole case to the satisfaction of the jury, it was not necessary 
to prove that no coupons had been given in order to establish a case requiring 
an answer froma defendant. On the faéts of the case (including the evidence 
given by G.S. and T.P. themselves) the jury found them guilty of the 
offences, and. they were convicted. On appeal, it was contended that the 
Order in question did not put the onus of proof on a defendant and the 
judge had, therefore, misdirected the jury in law in regard to the onus 
of proof. The prosecution contended that the onus of proving that he had 
surrendered the appropriate coupons was on the defendant because that 
was, very often, a fact peculiarly within his knowledge :— 

Hetp: (i) where a person was charged with an offence against the 
Consumer Rationing (Consolidation) Order, 1944, the prosecution had to 
establish to the satisfaction of the jury a prima facie case for the defendant 
to answer. Until a prima facie case had been established against him, 
the onus of proving that he had surrendered the appropriate coupons was 
not on the defendant. 

R. v. Oliver (1) distinguished. 

(ii) there had been no misdirectior. in law according to the facts of the 
case in the judge’s direction to the jury. A summing-up was not intended 
to be a full statement of the law upon the particular crime that was charged, 
but a direction to the jury as to the law to be applied by them to the facts 
of the particular case. 

(iii) upon the facts of the case, there was sufficient evidence for a jury to 
find that no coupons had been surrendered. 


[EDITORIAL NOTE. This case deals with the onus of proof on a charge of dealing 
in rationed goods without surrender of coupons. It should be compared with R. v. 
Sellars, p. 83, ante. ' 

As To Facts PECULIARLY WITHIN THE KNOWLEDGE OF OnE Party, see HALSBURY, 
Hailsham Edn., Vol. 13, pp. 545, 546, para. 615 ; and ror CasEs, see DIGEST, Vol. 22, 

. 40, 41, Nos. 171-177. , 

Fox. tHE CONSUMER RATIONING (CONSOLIDATION) ORDER, 1944, see BUTTER- 
WORTH’S EMERGENCY LEGISLATION [38] 1761.) 
Case referred to : 
*(1) R. v. Oliver, [1943] 2 All E.R. 800; [1944] K.B. 68; 113 L.J.K.B. 119.5 170 
L.T. 110. 


APPEALS against convictions on charges of contravening the Consumer 
(Rationing) Consolidation Order, 1944. The grounds of appeal alleged (i) that 
the judge misdirected the jury as to the onus of proof ;_ (ii) that there was no 
case proper to be left to a jury. The report deals only with the questions of law 
raised by the appeals and not with the evidence of the appellants. The facts 
are fully set out in the judgment of the court given by HuMPHREYS, J. 

G. O. Slade, K.C., and Percy Lamb for the appellants. 

R. E, Seat for the Crown. 
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Humpnreys, J. [delivering the judgment of the court]: The Consumer 
Rationing (Consolidation) Order, 1944, was made by the Board of Trade under 
the Defence (General) Regulations, 1939, regs. 55 and 55aa, to deal with the 
surrender of coupons in respect of the supply of rationed goods. Art. 1 of the 
Order made it an offence for any trader to supply rationed goods without the 
appropriate number of coupons being surrendered. Art. 2 (3) provides : 

Where @ person has acquired or manufactured rationed goods for the purpose of 
selling them to other persons, he shall not supply them unless the appropriate number 
of coupons has been surrendered to him. 


Art. 4 of the Order provides : 

A person shall not acquire rationed goods from any person without surrendering 

the appropriate number of coupons . 
To that there is a proviso which is immaterial in this case because it affords a 
possible defence to an accused person, putting the onus of proof upon that 
person [that the supply to him of those goods without the surrender of coupons 
was not prohibited under the provisions of the Order]. No one has suggested 
that the defence in this case have proved, or attempted to prove, at any stage 
of the proceedings, that the proviso would apply to this case. 

Those being the relevant articles of the Order, the first count of the indictment 
in this case charged three persons, Marchant and the two appellants, Mrs. Sorrell 
and Putland, with a conspiracy to acquire rationed goods without the appro- 
priate number of coupons being surrendered. The second count charged all 
three of them with actually acquiring named rationed goods, 7.e., 314 pairs of 
silk stockings, without surrendering the appropriate number of coupons. The 
third count charged all those three persons with conspiring together to supply 
rationed goods which had been acquired for the purpose of selling to other 
persons. They were all convicted on counts 1 and 2. Marchant and Mrs. 
Sorrell were convicted on count 3. Putland was acquitted by the jury on count 
3, a not unimportant matter to keep in mind because it shows how carefully 
the jury discriminated in this case between the parts played by the three then 
defendants. Marchant at one time appealed or desired to appeal, against his 
conviction, but he abandoned that appeal and only appealed against his sentence 
and has been dealt with. The other two are the appellants in this case, and they 
have each been given leave to appeal against their convictions on the ground 
that questions of law worthy of consideration were proposed to be argued. 

The first and most important point, from the public point of view, which has 
been raised in this case is that there was misdirection in law by the deputy 
chairman who tried the case in regard to that very important matter, the onus 
of proof. Two occasions are relied upon, the first being when a submission 
was being made that there was no evidence to go to the jury. There being a 
submission that there was no evidence from start to finish about the surrender 
or the non-surrender, of coupons, the question of onus of proof was discussed. 
The deputy chairman observed that on some occasions the onus is shifted to 
the defendant to some extent. The matter being argued by counsel for -the 
defendants, who said that there was nothing in the Regulations which puts the 
onus on the defendant, the deputy chairman said : 


No, there is nothing in the Regulations, but I think in law there is. 
Later, when he came to sum up to the jury the deputy chairman said : 


It has been urged by defending counsel that there is no evi 
surrender of coupons. Well, there is no direct evidence, but Paap ie ihehes ' 
find that the defendants have acquired the goods, they must know better than = “ 
body else, they may be the only persons who know, whether they have given the pro e 
amount of coupons or not, and it is quite sufficient for the crime that they ha ie 
quired the goods, the defendants being left, if they desire, to prove that they did ie 
the proper number of coupons. Of course, on the whole case the prosecution! have rh 
prove the case to your satisfaction, but it would not be necessary for the seen See 


to prove that no coupons had been given in ord i i uire 
some answer from the defence. 4 ya oh aa mii 


That is alleged to be a misdirection u isdi i 
pon that matter and a misdirection i 
We were referred im regard to that matter to R. v. Oliver (1) a Se ieee 
upon en so far as it is relevant to the present case. The Order which was bate 
considered in that case was the Sugar (Control) Order, 1940, which made it Bs 
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offence for any wholesaler by way of trade to supply any sugar ; it is an absolute 
prohibition, subject to this, that he may do so “ in accordance with the terms 
of a licence, permit or other authority granted by ... the Minister.’’ So 
that no person may do the act—no person may deal in sugar at all—unless he 
has a licence. The court held, upon the terms of that Order, that the onus was 
on the defendant to prove that he had a licence, that being a fact peculiarly 
within his own knowledge, and the prosecution was therefore under no necessity 
of giving prima facie evidence of the non-existence of a licence. There is, in 
our opinion, a very broad distinction which must be observed between that case 
and the present. In that case the prohibition against doing the thing was 
absolute, and it was for the defendant, if he wanted to show that he might do it 
lawfully, to provide some excuse such as a licence or other authority from 
the Minister. 

In this case, the offence (I am now dealing more particularly with the first 
two counts of this indictment) which is created is not in dealing in rationed 
goods, either by way of supply or by way of acquiring; that remains lawful. 
There is no reason why anybody should not deal in rationed goods if they like, 
but what is provided is that, if a person does deal in rationed goods in a particular 
way, he must do something else, 7.e., he must surrender the appropriate number 
of coupons. That seems to us to be a slightly different matter. The view 
we take of the onus of proof in such a case is this: we are not prepared to 
hold that the prosecution is bound to prove by evidence that in fact there was no 
surrender of coupons, because in many cases that would be quite impossible. 
But we do think that the prosecution, in making a charge against persons of 
having contravened this Order, must give some prima facie evidence to the jury 
upon which the jury would be entitled as reasonable people to find as a fact 
that there was no surrender of coupons. When the prosecution have done that, 
there is, in our opinion, not a change in the onus of proof, but there is a case 
against the defendants upon which the jury may convict them, unless they can 
upset the prima facie case which has been made against them. We are very 
far from saying that that means that the defendant must prove in the first 
instance anything at all. It was argued as to how absurd it would be if the law 
were that any person who is found in possession of rationed goods, which he 
obviously and admittedly has acquired by buying, had to prove that, on buying 
those articles, he had surrendered coupons. Every day cases might arise in 
which the servants or officials of the Board of Trade might say to a perfectly 
respectable person: ‘‘ You are wearing a shirt which is quite new”’ (or some 
other rationed goods which are quite new) ‘“‘ you must satisfy me that when you 
bought that you surrendered coupons.” The answer might be—the article 
in question being, say, a handkerchief or a tie—‘‘I bought it three weeks ago 
somewhere or other; I cannot tell you where. I found myself without a hand- 
kerchief, I went into a shop and I gave a coupon ; I cannot tell you where the 
shop was, I do not know, and even if I did know the shop, it would not help 
you because it was a cash transaction; the shopkeeper has not my name, 
does not know me, and I do not suppose for a moment he recollects the trans- 
action.’’ It would be absurd to say that such a person must be convicted 
because he could not prove that he had in fact surrendered a coupon. In our 
view, there is no necessity for a defendant in the first instance to give evidence 
that he has surrendered coupons—he being a person who has been proved to 
have acquired rationed goods—unless and until there is some case made against 
him, some prima facie case, so that an answer 18 called for. Then it is for him ; 
he can either sit down under it, or he can give evidence, make statements, do 
what he likes in the matter by way of satisfying the tribunal of fact that the 
transaction was in truth a proper one because there was a surrender of coupons. 

Every case must be decided upon its own facts. Therefore, when we look 
at the direction given to the jury in this case by the deputy chairman, we shall 
say that it was, or was not, a misdirection in law according to the facts of the 
case to which he was addressing his mind. A summung-up 1s never intended 
to be a full statement of the law upon the subject of a particular crime which is 
charged in the indictment. Itisa direction to the jury as to the law to be applied 
by them to the facts of the case as they find them, and no more. paces, i 
ought to add that it is always necessary to do what the deputy chairman a 
in this case, t.e., to warn the jury that upon the whole matter the onus is sti 
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upon the prosecution to satisfy them that the crime charged in the indictment 
has been committed by the defendants, otherwise they must acquit. 

The second point which has been raised is that there was no evidence that the 
defendants acquired or agreed to acquire these rationed goods without coupons. 
Upon that matter, counsel for the Crown has drawn our attention to one fact 
which is so important that it could be said to be the principal fact in this case ; 
i.e., the goods in question were silk stockings. The number of pairs of silk 
stockings was 314. Evidence was given that the number of coupons that would 
have to be surrendered for those 314 pairs of silk stockings was 942 coupons. 
When one has evidence given like that, it becomes slightly ridiculous to talk 
about the surrender of coupons by private persons. The jury would know— 
they must be taken to have known —that nobody in England under this rationing 
system ever, at any time, gets 900 coupons (or 300 supposing that each supplied 
his quota); and the idea that coupons could have been surrendered to that 
number was completely ridiculous. That is the best possible evidence that coupons 
were not surrendered—the best possible prima facie evidence, at all events, 
that they could not have been. When one looks at the evidence in the case, 
as the deputy chairman was bound to do, when he was summing-up to the jury, 
it consisted not only of proof by the prosecution that 942 coupons were apparently 
being dealt with, but also of the evidence of the two defendants (now the two 
appellants): each of them had purported to give an account of their doings 
for the whole day—where they went, who they saw, what they did—and from 
beginning to end they had never suggested that a single coupon was handed 
over by anybody to anybody else. In our view, the deputy chairman was 
perfectly justified in making the observation he did when he said : 

The truth is that the surrender of coupons does not come into this case at all. 
Nobody has ever suggested that that is the defence to this case; the defence 
that is set up is: “ We never acquired the goods and we never agreed to acquire 
the goods.” If they did acquire them, they acquired them, in our view, without 
the surrender of coupons. 

Appeal of Gladys Annie Sorrell dismissed. Appeal of Thomas Putland allowed 
and conviction quashed on other grounds. 

Solicitors : Oswald Hickson, Collier & Co., agents for Bracher, Son & Miskin, 
Maidstone (for the appellants) ; Solicitors for M etropolitan Police (for the Crown). 


[Reported by R. Boswett, Esq., Barrister-at-Law.] 


Re PRINGLE, BAKER v. MATHESON AND OTHERS. 
[CuHancEery Drviston (Cohen, J.), November 27, Deceinber 6, 1945.] 


Wills—Construction—Gift of whole estate to C.—Codicil providing t or 
event of the simultaneous death” of C. and the eae ** the pees Y — 
moneys to be divided between’? Mrs. M. and E., “after the deaths of A 
two named the capital to go to my nephew ”’—Testatrix, C. and E. killed 
instantaneously by the same bomb—Whether gift in will revoked by codicil— 


“ Simultaneous death ’’—<‘ After the deaths of these two named "Gift of G 


capital to take effect only after death of survivor of Mrs. M d 
wif. E.—E.’s 
half share payable to Mrs. M. durin } 6 Ii 
. M. during the remainde Mrs. M. — 
pec reperty Act, 1925 (c. 20), s. 184. Oo I MR foal 
y her will dated Jan. 6, 1939, the testatrix 
; ; T1x gave all her property to he 
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revoked, to whom the half share of the income of the estate which had 
been payable to E. was payable during the remainder of Mrs. M.’s life. 
With regard to the first question, it was contended by a sister who was 
not a beneficiary that the phrase “simultaneous death” could not be 
defined and the codicil was, therefore, void for uncertainty. With regard 
to the second question it was agreed that, in accordance with the presump- 
tion laid down by the Law of Property Act, 1925, s. 184, it must be assumed 

A that E. survived the testatrix. It was contended by E.’s personalrepre- 
sentatives that, on the true construction of the will, they were entitled to 
E.’s half share of the estate until Mrs. M.’s death. For the nephew it was 
contended that the interests of each of the sisters was only a life interest 
and the phrase “after the deaths of these two named the capital to go 
to my nephew ” meant that after the respective death of each of the sisters 
the capital of their respective shares was to go to him. On behalf of Mrs. M., 

B it was also contended that each of the sisters had only a life interest, but it 
was further contended that the gift of capital to the nephew took effect 
only after the death of the survivor of the two sisters :— 

HELD: (i) upon the true construction of the codicil, the words “ simul- 
taneous death”? meant death in such circumstances that the ordinary 
man would infer that death was simultaneous. The event contemplated 

C by the testatrix had occurred and the gift in the will was revoked by the 
codicil. 

Dictum of LorD Porter in Hickman v. Peacey (1) ( [1945] 2 All E.R. 
215, at p. 231), applied. 

(ii) by the gift in the codicil, the testatrix intended to give to each of her 
sisters, E. and Mrs. M., only a life interest in her estate. 

Bignold v. Giles (4) distinguished. 

D (iii) by the phrase ‘‘ after the deaths of these two named ”’ the testatrix 
meant “after the death of the survivor ” of the two sisters named. The 
gift of the capital of their respective shares, therefore, took effect only after 
the death of the survivor of E. and Mrs. M. 

» Re Hobson (5) and Re Ragdale (6) applied. 

(iv) during the remainder of her life Mrs. M. was entitled to E.’s half 
share of the income of the estate. 

Re Ragdale (6) applied. 


[EDITORIAL -NOTE. The facts in this case are similar to those in Hickman v. Peacey 
(1), where, however, the Law of Property Act, 1925, s. 184, was under construction. 
Heie the question is the interpretation to be put upon the phrase ‘ simultaneous 
death ” when used by a testatrix. Applying the principles in Ferrin v. Morgan (3) 
Couen, J., looks at the surrounding circumstances, and holds that simultaneity of 
death exists for the purposes of the codicil where there is a common calamity causing 
instantaneous death in which it cannot be shown that any lapse of time has occurred 
between one death and another. 

As To ComMoRIENTRFS, see HALSBURY, Hailsham Edn., Vol. 14, p. 212, para. 
354; and ror CassEs, see DIGEST, Vol. 23, pp. 88, 89, Nos. 790-801.] 
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ApsourNED Summons to determine certain questions arising under the will 
of Anna Elizabeth Pringle. The facts and the relevant clauses of the will and 
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Hon, Denys Buckley for the defendant Mrs. Bell. 
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Couen, J.: The testatrix was one of seven sisters. Four were married 
and are still living ; they are the plaintiff and the defendants, Mrs. Matheson, 
Mrs. Bell and Mrs. Elder. On Feb. 7, 1943, the three unmarried sisters were all 
in a house, 20, Lushington Road, Eastbourne, when an enemy bomb fell on the 
house and all three sisters were killed. The facts as to the deaths, so far as 
known, are set out in an affidavit of a rescue party supervisor in the service 
of the borough of Eastbourne : 

My party was summoned at 15.17 hours and arrived at the said premises at 15.22 
hours. From enquiries which I made I ascertained that the bomb fell at 14.56 hours. 
The house had suffered a direct hit and had completely collapsed on its own site. We 
found three bodies on the top of the debris all close together. ‘Two were dismembered 
and unrecognisable but in the case of the third body, although dismembered, the face 
was recognisable. 


The ages of the three sisters were as follows: the testatrix was 68, her sister 
Christina was 63 and her sister Emily was 60. It is in those circumstances 
that the testamentary dispositions of the testatrix have to be considered. Her 
will, which was dated Jan. 6, 1939, was in the following terms : 

This is the last will and testament of me Anna Elizabeth Pringle of 17a Southfields 
Road Eastbourne in the county of Sussex spinster Whereby I revoke all former wills 
and testamentary dispositions made by me and give the whole of my property of every 
kind to my sister Christina Jane Pringle, whom I appoint as my sole executor knowing 
she will faithfully carry out any wishes I have made to her. 

On the same day she wrote a memorandum addressed to her sister Christina 
containing directions as to the ultimate disposition of her property which 
corresponded to the codicil to which I shall refer later. This was not a testa- 
mentary disposition and there is no evidence that it was communicated to her 
sister and I do not think it assists in the decisior of the point before me. 

On Jan. 21, 1941, in the midst of the blitz, the testatrix made the following 
codicil : 

This is a codicil to the will of me Anna Elizabeth Pringle of 20 Lushington Road 
Eastbourne Sussex the said will bearing date Jan. 6, 1939. In the event of the simul- 
taneous death of the aforesaid, Christina Jane Pringle and myself, I hereby desire 
and bequeath the interests of my moneys to ve divided between my two sisters Mary 
Agnes Matheson and Emily Gertrude Pringle, after the deaths of these two named 
the capital to go to my nephew Robert William Elder. 


I am informed by the defendant Mrs. Elder, who appeared in person but has not 
sworn an affidavit, that the testatrix had made it quite plain to her husband, 
Mr. Elder, whe.. giving instructions for the codicil, that this codicil was intended 
to provide for the events which happened. But I think this statement, even 
if in evidence, would not be admissible and, even if admissible, it could not 
relieve me of the task of construing the words the testatrix has used which are 
not in terms confined to the consequence of enemy action. 

The first question raised by the summons is as follows : 


The first point to be noted is that, on this question, I am not primarily con- 
cerned with the meaning of the Law of Property Act, 1925,s. 184. That section 


Its meaning was considered by the House of Lords in Hickman v. Peacey (1) 
where it was held, on facts very similar to those of the present case, that the 
presumption prescribed by the section applied. The basis of the decision of 
the majority in the House of Lords was that the question to be answered, in 


H 
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deciding whether the section applied, was not whether there was simultaneous 
death or not, but whether there was uncertainty as to which of two or more 
persons survived the other or others. This appears clearly from the opinion 
expressed in the judgments of Lorp MacmiLian and Lorp Porter that the 
existence of a reasonable element of doubt was enough to create uncertainty 
although a jury on the evidence might be able to arrive at a conclusion. Lorp 
MACMILLAN said ( [1945] 2 All E.R. 215, at p. 223) : 


It is easy to involve oneself in logical and metaphysical subtleties; and perhaps 
fallacies, in handling such a topic as this. It is, of course, true that time is infinitely 
divisible and also that it is theoretically possible that the deaths of two persons may be 
absolutely coincident in time. As Lorp PRESIDENT ROBERTSON said in Edinburgh 
Street Tramways Co. v. Magistrates of Edinburgh (2), at p. 704: ‘‘ This is . . . @ pro- 
found and impressive truth .~. . but there are times and places for everything, and I 
should hardly have thought a Tramway Act exactly the occasion which Parliament 
would choose for teaching business men metaphysics unawares.” I prefer, there- 
fore, to judge the language of the present enactment by a more commonplace standard. 
I think that it poses a practical question—Can you say for certain which of these two 
dead persons died first ? If you cannot say for certain, then you must presume the 
older to have died first. It is immaterial that the reason for your inability to say for 
certain which died first is either because you think they both died simultaneously or 
because you think they died consecutively but you do not know in what sequence. 

_I note with interest that ( [1944] 1 All E.R., at p. 85) Lorp Greene, M.R., himself 
in the course of the argument in the Court of Appeal “‘ suggested that the section upon 
its true construction might cover the case of simultaneous deaths.” The reasons 
which he gives for 1ejecting his suggestion do not, with all respect, convince me, despite 
their verbal logical cogency. I would only add a few words regarding the term “ un- 
certain ” which occurs in the enactment and which was so much canvassed in the course 
of the argument. The basis of belief may range from mere conjecture through all 
degrees of probability to absolute demonstration—possibility, probability, certainty. 
In seeking to arrive at a conclusion in fact in ordinary buman affairs the law rejects 
mere possibility as an insufficient basis of proof but on the other hand it does not 
exact absolute or mathematical proof. It is content to proceed upon probability 
if it is sufficient and the test of sufficient probability is that the direct evidence with 
all legitimate inferences is such as ought to satisfy the mind of a person of reasonable 
intelligence. But the result of a decision on 4 question of fact by 9 judge or a jury 
is not certainty. It is finality, not certainty. Your Lordships in considering @ verdict 
of a jury on a question of fact have often declared that it is not to be disturbed because 
there was evidence on which a reasonable person could so find but that it is not to be 
taken that your Lordships would have resched the same conclusion. Cen it be said 
that in such circumstances the fact found by the jury has been ascertained with cer- 
tainty ? It has been determined with fine lity in law but not with certainty in fact. 
In my opinion the legislature in employ‘ng the word “‘ uncertain ”’ in the section which 
the House has to construe was not thinking of the kind of certainty with which the law 
has to be content but was using the word in its ordinary acceptation as deroting a 
reasonable element of doubt. 


Lorp Porter said ( [1945] 2 All E.R. 215, at pp. 230-232) : 


For the appellants it was contended firstly that though simultaneity of death was 
theoretically possible and perhaps even possible in fact yet its existence could never 
be proved and, therefore, in all cases where it could not be shown that one survived 
the other there was always such uncertainty as the section requires. Secondly, that 
in the present case it was in fact uncertain which of the four persons concerned survived. 
There were, it was said, only two alternatives: either it could be shown who was 
the survivor or it could not, and if it could not the sequence of death was unc Jrtain. 
On the part of the respondents it was maintained that the fects established instantaneous 
and contemporaneous death in the case of each of the four persons, and, therefore, 
there was no uncertainty : they all died together. Speaking for myself, I should be 
inclined to read the section, even without the previous history, as presenting only two 
alternatives, viz. : (i) an ability to show the order of death, or (ii) uncertainty. Like 
Lorp Cranworts, L.C., I am not sure that the occurrence of two deaths at exactly 
the same point of time is possible, aad still less am I inclined to accept the allegation 
that it can ever be proved. Bvt quite apart from theoretical questions of this kind, 
I think the section itself is so framed as to exclude the possibility of simultaneous 
death from ever being recognised as a certainty and to include it amongst the uncer- 
tainties. It does not speak of uncertainty as to whether the persons concerned died 
at the same time, but seeks to determire which survived the other. It seems to be 
concerned with survivorship or no survivorship, and not to be concerned with some 
tertium quid which is neither the one nor the other... Before leaving the case I 
ghould desire to say something as to the amount of uncertainty required in order to 
establish that, in a case such as this, sect. 184 applies. It is undoubted law that in 
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civil cases absolute proof of the fact to be determined is not required : ga Re a 1 
if from facts admitted or proved a reasonable irference can be drawn . . ’ ste i eee 
present case, under the section, what has to be proved is not whether there was sim ; 

taneous death or not, but the certainty of simultaneous death or rather ngirtiek oo ¥ 
as to who survived whom. I can imagine a court, whether judgo or jury, pee as - 
on a balance of probabilities : ‘‘ Do you draw the inference that A and B died at cn 
same moment of time ?”’ and replying, “ Yes!”’; but on the inquirer sare: i © 
further question: ‘‘ But are you certain ?”’ I can imagine the answer being ~ No! 


In construing the will now before me I must decide what the testatrix gia 
by the phrase ‘“‘ simultaneous death’? Mr. Stranders and Mr. Buckley in their 
able argument referred me to the dictionary meaning. I take the dictionary 
meaning of ‘‘ simultaneous” from the Oxrorp ENGLIsuH DICTIONARY as being , 


Existing, happening, occurring, operating, etc., at the same time; coincident in 
time. 


Counsel say that that is the plain meaning of the words the testatrix has used 
and there is no ambiguity which would justify me in looking at the surrounding 
circumstances to see if the words are not used in some secondary sense. But 
are they so plain? I think not. In Hickman v. Peacey (1) Lorp Wricut 
uses language which suggests that it is not so plain ( [1945] 2 All E.R. 215, 
at p. 225): 

Suppose the hypothetical plain man were cross-examined as to what he meant when 
he said that the five persons died at the same time, and were asked whether he meant 
within the same minute or the same second, or what ? It may be he would reply that 
he was applying the smallest measurement of time of which he could take cognisance. 
This may not be very exact, but it is as exact as expressions like “‘ the same moment, 
or “ the twinkling of an eye ” or “ instantaneous ”’ or ‘‘ simultaneous ”’ are in ordinary 
thought. Different language would be necessary to specify differences in measure- 
ment imperceptible to ordinary sense which might be recorded by scientific instru- 
ments of almost incredible delicacy. 


The relevant principles of construction are laid down in Perrin v. Morgan (3) 
by Lorp Romer ( [1943] 1 All E.R. 187, at p. 197) : 


My Lords, I take it to be a cardinal rule of construction that a will should be so 


construed as to give effect to the intention of the testator, such intention being gathered. 


from the language of the will read in the light of the circumstances in which the will 
was made. In order to understand the language employed the court is entitled, to 
use a familiar expression, to sit in the testator’s armchair. When seated there, how- 
ever, the court is not entitled to make a fresh will for the testator merely because it 
strongly suspects that the testator did not mean what he has plainly said ; that he 
was, in fact, one of those persons of whom Knicur Bruce, L.J., said that they spoke 
as if the office of language were to conceal their thoughts. In many of the cases to be 
found in the books the court is reported to have said that the construction it hag put 
upon & will has probably defeated the testator’s intention. If this means, a3 it ought 
to mean, that the court entertains the strong suspicion to which I have just referred 
no sort of objection can be taken to it. But, if it means that the court has felt itself 
prevented by some rule of construction from giving effect to what the language of the 
will read in the light of the surrounding circumstances convinces it was the real intention 
of the testator, it has misconstrued the will. 


I think, therefore, I am justified in looking at the surrounding: circumstances 
to see what the testatrix meant by the words she has used. Having regard 
to the date of the codicil, it is clear to my mind that the testatrix’s mind was 
directed to covering the very event which in fact occurred. But she did not 
in terms say so, and, Mr. Buckley says, once you learn the dictionary meaning 
you cannot define the event contemplated, and the codicil is void for uncer- 
tainty. I think the answer is that you can define the event in the language 


suggested in Hickman v. Peacey (1) by Lorp Porter ( [1945] 2 All E.R. 215, 
at p. 231): 


It is true that Lorp Porter set that argument up as a ninepin which he proceeded 
metaphysically to knock down, but I have no reason to believe that the testatrix 
was a metaphysician. I think that the language used by Lorp PorTER 
accurately described what the testatrix had in mind and that the language 


she used is capable of this construction. * If that be so, there can be no doubt. 
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but that the event contemplated by the testatrix occurred: the bomb was a 
common calamity and it caused the instantaneous death of all three sisters. 
The conclusion I have reached may be stated somewhat differently as follows. 
The mind of the testatrix was directed not to the establishment of an absolutely 
scientific truth but to a correct conclusion in point of law. If, therefore, she 
meant by “ simultaneous death ”’ death at the same moment of time, she meant 
pot death in such circumstances that a metaphysician would hold that simaul- 
taneous death had been proved, but death in such circumstances that the ordinary 
man would infer that death was simultaneous. If that be so, I think the obser- 
vations of LoRp PORTER ( [1945] 2 All E:R. 215, at p. 231), apply to the facts 
of the present case: °* ; 


If, however, the possibility of proving simultaneous death was contemplated by the 
section or was practicable, I should be inclined to say that the facts in the present 
case go as far, or nearly as far, as they could to show simultaneous death. 


For these reasons I am of opinion that the event contemplated by the codicil 
has occurred. 

Declaration that the codicil revoked the will wholly or to the extent to which the 
estate was effectively disposed of by the said codicil. 


Conen, J.: The next question raised by this summons is this: on the 
basis of my decision that the will of the testatrix has been wholly or in part 
revoked by the codicil, and in the event which happened of the death of Emily 
Gertrude Pringle, named in the codicil, at approximately the same time as the 
death of the testatrix, whether, on the true construction of the codicil, the 
one half share in the income of the estate of the testatrix by that codicil made 
payable to Emily is, during the remainder of the life of the defendant Mrs. 
Mary Agnes Matheson, (a) payable to the defendant Robert William Elder, 
or (6) undispesed of, or (c) disposed of by the will of the testatrix, or (d) payable 
to the defendant, Mary Agnes Matheson, or (e) payable to Emily’s legal personal 
representatives. 

It was common ground between the parties that, for the purpose of deciding 
this question, I must assume, in accordance with the presumption laid down in 
the Law of Property Act, 1925, s. 184, that Emily survived the testatrix, even 
although by only a small fraction of time. That being so, I have now to 
consider on that basis the effect of the direction in the codicil : 

-I hereby desire and bequeath the interests of my moneys to be divided between 
my two sisters Mary Agnes Matheson and Emily Gertrude Pringle, after the death: of 
these two named the capital to go to my nephew Robert William Elder. 


Counsel for those who desired to support an intestacy admitted—rightly, 
I think—that, whatever other construction is possible, it is impossible on the 
terms of that codicil to treat the testatrix’s estate, or any portion, of it, as un- 
disposed of by her will. That leaves me with three alternatives. The first 
alternative, supported by the defendant Robert William Elder, is that those 
interests were only life interests, and that “ after the deaths of these two named 
the capital to go to my nephew Robert William Elder ’’ means that after the 
respective deaths of each of them the capital of their respective shares is to 
go to the defendant Robert William Elder. That, he says, is the correct view 
in accordance with the principle stated in JARMAN ON WILLS, 7th Edn., p. 1776, 
in these terms : | 

But the covrt will not construe the will as postponing the distribution of every 
part until the death of the surviving tenant for life, unless an intention so to do is cleerly 
indicated ; although the gift in remainder is in terms of the whole fund, and appears 
therefore to’have @ simultaneous distribution in view, yet, if a tenancy in common 
ig more consistent with the general context, it will be established, especially in favour 
of children, in spite of the apparently entegonistic terms. 

The second claim is by Emily’s legal personal representatives. Counsel 
on their behalf says that there is nothing to indicate that the gift to the two 
sisters is only for their respective lives, and that, if it were not for the direction 
as to what was to happen after the death of the two named persons, 1t would 
clearly be an unlimited gift of income to them as tenants in common, carrying 
therefore, the right to capital. The effect of the additional words, he says, 
is merely to cut down their interest : their absolute interest comes to an end on 
the death of the survivor, but in the meantime the personal representatives 
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are entitled to one half of the income. Tn support of that proposition he cited 
the decision of KInDERSLEY, V.-C., in Bignold v. Giles (4). PE Pe. 

The third contention, which was advanced by counsel a } ris cH rip 
is that, on the true construction of this will, the testatrix oN O ate 
sisters only a life interest, and that the gift of capital was only 3 op wait! 
the death of the survivor of them : therefore, he says, in nape Sania 
principle stated by ParKkwr, J., in Re Hobson (5), there is eit aoe mets 
joint tenancy—in which event Mrs. Matheson takes Geeta he ao je Spbenet: 
the income of the whole fund until her death—or, alternatively, there brik hicingiee 
clause under which the gift goes over to Mrs. Matheson. ‘The principle 1s 
in these terms by Parker, J., ( [1912] 1 Ch. 626, at p. 631) : 

In my opinion it is quite clear on the authorities that where phe ds ph ery ited 
between A, B and C during their respective lives end after the death of the vies bee 
of them the whole property is given over, the court has implied an pobectinon aaa: ae 
of the testator that the survivors or survivor of A, B and C shall after the death of one 
or more of them be entitled to the whole income down to the period of distribution . . . 


He then gives two alternative ways of arriving at the ultimate conclusion. 

I ie ane first of the contention advanced by Mr. Stranders. I am dealing 
here with a home-made will and I cannot think that the testatrix, when she 
directed the interests of her moneys to be divided between two sisters, whom 
she named, and after the death of the two of them gave the capital to her nephew, 
intended to give anything but a life interest. It seems entirely contrary to ares 
probability and to place a strained meaning on the language used. I can oa 
tinguish Bignold v. Giles (4) on the ground that in that case the testator, when 
he had left a life interest, or an annuity, had in terms said so, and, therefore, 
it was much more difficult to cut down language which was on the face of it 
absolute to a mere life interest. KINDERSLEY, V.-C., said towards the end 
of his judgment (4 Drew. 343, at p. 348) : 

- . . the testator, when he means to give life annuities, has expressed them to be for 
life, from which it may be collected, and the argument is not without weight, that 
when he does not so express himself, he does not intend to limit the duration. 


Here I have no doubt, on the true construction of the will, that the testatrix 
did intend to give only a life interest. 

The question then arises which of the other two constructions I should adopt. 
Should I take the view that “‘ after the deaths of these two named the capital 
to go to my nephew Robert William Elder” means “after the death of the 
survivor of them the capital goes to Robert William Elder’ ? Or does the phrase 
mean that after the respective deaths of each of them the capital of their respect- 
ive shares shall go to the’ nephew Robert William Elder? On the whole, 
though not without some doubt, I have come to the conclusion that the argument 
advanced by counsel for Mrs. Matheson is correct, and that the testatrix intended 
to dispose of the whole of the capital only after the death of the survivor of the 
two ladies. It seems to me that that fits in with the general scheme under 
which one generation, sisters, take, and on the death of the last survivor of the 
two named persons, (i.¢., after the death of the survivor of that generation) 
it goes over, not to their children, but to another name. As I said, it is a matter 
of construction in each case. It seems to me on the whole that, if I read “ after 
the deaths of these two named ” as meaning after the death of the last survivor 
of them, it is a construction of the will which does least violence to its language 
and one which, I think, is in accordance with decisions such as that of FARWELL, 
J., in Re Ragdale (6). I think that, once I get to the stage of holding that the 
gifts to the sisters were only life interests, Re Ragdale (5) is an authority which 
justifies the decision to which I have come. 

I will declare accordingly. 

Declaration that the half share in the income of the estate of the testatrix payable 
under the codicil to Emily was, during the remainder of Mrs. Matheson’s life, 
payable to Mrs. Matheson. Costs of all parties to be taxed as between solicitor and 
client and paid out of the estate. 

Solicitors : @. F. Hudson, Matthews & Co. (for the plaintiff and the defendants 
other than Mrs. Bell); R. S. Jackson & Bowles (for the defendant Mrs. Bell). 

[Reported by B. ASHKENAzI, Esg., Barrister-at-Law.] 
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ALFRED EARL HODGSON v. BRITISH ARC WELDING CO., 
LTD. AND B. & N. GREEN & SILLEY WEIR, LTD. 


[Krxe’s Bencn Division (Hilbery, J.), November 13, 1945.] 


Factories and Workshops—Dock—Ship under repair—Defective staging—Accident 
to workman employed by sub-contractors engaged for the electric arc welding— 
Contractors in occupation of ship—Staging provided by contractors—Sub- 
contractors not liable—Breach of statutory duty by contractors—Shipbuilding 
Regulations, 1931 (S.R. & O., 1931, No. 133), reg. 11 (6). 

Master and Servant—Liability of master at common law—Ship under repair— 
Defective staging— Accident to workman employed by sub-contractors engaged 
for the electric arc welding—Staging provided by contractors—Sub-contractors 
for specialised work not responsible for staging erected by contractors. 

A workman was employed as an electric arc welder by B.A.W. Co., 
which had sub-contracted for the electric arc welding of a ship under 
repair. The shipwrights, who were the contractors for the repairs, were 
in occupation of the dock and the ship and they provided the scaffoldings 
and stagings necessary for the repairs. While working in the hold of the 
ship the workman found that he had to stand on a plank which could not 
be securely fixed owing to its being warped. Owing to the defective 
plank, the workman met with an accident and sustained personal injuries. 
He brought an action for damages against his employers, B.A.W. Co., 
for breach of the common law duty owed by a master to his servant and 
against the shipwrights, as occupiers of the ship in which he was working, 
for breach of the statutory duty imposed on them by the Shipbuilding 
Regulations, 1931, reg. 11 (6), or, alternatively, for breach of their common 
law duty to him :— 

Hewtp: (i) in the circumstances of the case, there was no breach of 
common law duty by the employers ; since they were merely sub-contractors, 
engaged to do specialised work, they were not responsible for the scaffolding 
which was provided by the shipwrights. 

(ii) by providing a plank which was warped and which could not be 
“maintained in such condition as to ensure the safety of all persons 
employed,” the shipwrights were liable to the workman for breach of the 
statutory duty imposed on them by the Shipbuilding Regulations, 1931, 
reg. 11 (5). 

(iii) in the circumstances, it was not necessary to determine whether 
the shipwrights had committed a breach of their common law duty to the 
workman ; because, as the danger was apparent to him before he used the 
plank, the shipwrights could not be liable at common law. 

[EDITORIAL NOTE. The main point of interest in this case is the decision that the 
common law duty owed by a master to insure the safety of his servant does not apply 
in the case of a sub-contractor, where the ‘defective scaffolding is provided and erected 
by the contractor. The sub-contractor in such circumstances relies upon the expert 
knowledge of the contractor, and he is not liable to his servant for injury resulting 
from the negligence of the contractor. 

As To LIABILITY OF OCCUPIER OF Docks, see HALSBURY, Hailsham Edn., Vol. 14, 

p- 619-621, para. 1174, and Supplement ; and For CasEs, see DIGEST, Vol. 24, 
pp- 915-919, Nos. 104-138, and Supplement. ] 

Case referred to : ° 

(1) Smith v. Cammell Laird & Co., Ltd., [1939] 4 All E.R. 381; [1940] A.C. 242 

Digest Supp. ; 109 L.J.K.B. 134; 163 L.T. 9. 


Action for damages for negligence. 'The action was brought by a workman 
against his employers, sub-contractors for repairs to a ship, for breach of the 
common law duty owed by a master to his servant, and against the contractors 
who were in occupation of the ship for breach of the statutory duty imposed 
on them by the Shipbuilding Regulations, 1931, reg. 11 (b), or, alternatively, 
for breach of their common law duty to him. The facts are fully set out in 
the judgment. 

S. R. Edgedale for the plaintiff. 

R. Marven Everett for the first defendants, the sub-contractors. 

E. Ryder Richardson for the second defendants, the contractors. 
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Hitsery, J.: In this case the plaintiff, who is an electric are welder 
employed by the first defendants, went on Apr. 14, at 2 p.m. to work for ae 
employers in the hold of 8.8. Sampep, then lying in a dock whieh was as: he 
occupation of the second defendants. The second defendants were in oecupe- 
tion both of the dock and of the ship. They were the contractors for repairs 
to the ship, the first defendants sub-contracting for the electric are welding. 
The second defendants were shipwrights and as shipwrights, in the ordinary 
course of the doing of such work, were the people to provide, and they did 
provide, the scaffoldings and stagings in the ship necessary for the doing of all 
the repairs for ‘which they were contracting or sub-contracting. _ 

The plaintiff went to No. 5 hold to do the work which he was directed to do, 
and he found there a staging which had been erected by the second defendants. 
The staging was formed by resting a plank, on which the plaintiff was to stand 
and work, on a cargo batten in the side of the ship, the other end of the plank 
resting on a trestle. The plaintiff says he noticed that the particular plank 
on which he was to work was a warped plank with a twist in it, and the end 
which should have rested on the horizontal member of the trestle had been 
wedged to prevent it from tipping up and down. In his view it was not a safe 
plank. In the course of working at the other end of the plank from that where 
it rested on the trestle, he had occasion to require a little extra length of flex. 
He was working with an electric are welder with a very long trailer flex. Wanting 
some slack, he found that the flex had got caught round the end of the plank 
which was at the trestle end. He did what seems to have been a perfectly 
sensible thing to do: he walked down to the end of the plank and freed it. 
It is said that that was an unwise, and even a negligent, thing to do, inasmuch 
as the plaintiff knew that the plank was wedged, and tha: he ought to have 
got off the plank, walked along and then got back, as it was only 2ft. 6ins. from 
the deck. I cannot see anything negligent or unwise in the plaintiff doing 
what he did do. I think it was a normal thing for a man to do—to walk along 
the plank, release the flex, and then walk back along the plank. I do not 
think that any ordinary or reasonable workman would have thought of getting 
down off the plank and taking some extra precaution because the plank was 
wedged. Although the plank was wedged, the plaintiff did not, at that stage, 
apprehend that the wedge was coming adrift and that the plank was going to 
tilt. As he went back, the plank did tilt. He lost his balance and fell off the 
plank, hitting his back rather a severe blow. It would appear that he must have 
hit it in the region of the pelvis. He continued to work that afternoon, but 
the next day, when he went to work, he felt that he could not go on because 
of the pain. He knocked off his work and wert down to the Tilbury Hospital. 
The doctor there advised him to see his owr doctor or to atterd his own local 
hospital, as the Tilbury Hospital was then ar emergency hospital. 

He acted as he was advised and went into his local hospital where he received 
infra-red ray treatment for seven‘or eight weeks. He went back to his work 
on about June 20, 1944. He wert back to the same sort of work, welding, 
but he did not have to do any climbing or pulling cable about. He did that 
work for some time and it is clear that, from then until Apr., 1945, he was 
earning substantially the same wage that he earned before. Thereafter, he began 
to feel worse ; he says that he now gets pain in the back after doing only a 
certain amount of work. That is the case upon which the plaintiff asks for 
damages. : 

The action now comes to trial against both these defendants. As regards 
the first defendants, the plaintiff alleges that they are in breach of a commen 
law duty owed by a master to his servant. As against the second defendants, 
he alleges that this accident was due to a breach of the Shipbuilding Regula- 
tions, 1931, imposed upon the second defendants as the occupiers of the dock 
and the ship where he was at work when the accident happened, the Regula- 
tions being one of the sets of regulations made relating to dangerous trades. 
Alternatively, as agamst the second defendants, he says that they were guilty 
of a breach of their common law duty to him, 7.e., of the duty owed by occupiers 
of premises to those going upon the premises on a matter of business common 
to the person going upon the premises and the occupiers. 

On the evidence, I cannot find that any case is made out against the first 
defendants, the plaintiff's employers. The work in question was to be done 
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by his employers in premises over which they had no control whatsoever. They 
were not occupiers of the premises ; they were only a firm of contractors employed 
to do certain work in a ship which was then in the hands of the shipwrights 
for repairs, and they contracted to do that work for the shipwrights. The 
evidence is that, in those circumstances, the shipwrights provide the scaffoldings 
and stagings in the ship required for the work which has to be done in the way 
of repairs. They are skilled persons in the erection of such things. It is a 
sensible system, because scaffoldings and stagings inside a ship are not like 
straightforward scaffoldings on a building; there are all sorts of peculiarities 
of ship construction to deal with. In accordance with the usual custom, the 
first defendants’ workmen, including the plaintiff, found a stage and scaffolding 
provided by the second defendants, and there was no reason to suppose that it 
would not be a reasonably safe scaffolding. 

I think it is putting the duty of an employer in those circumstances too high 
to say that an electric arc welding firm, or any other sub-contractor doing a 
specialised type of work, is under a duty separately to inspect every piece of 
scaffolding in order to see that what the shipwright has done has been done with 
proper care and skill. They are not competent, or qualified, to criticise what the 
shipwright does in the way of erecting a scaffolding. The shipwright is an 
expert in the matter, whereas the sub-contractors probably know nothing 
about it. It would be ridiculous to say that the employer in those circumstances 
was responsible to his workmen, because he (the employer) who knows nothing 
about the erection of scaffoldings, and how to make them reasonably safe, 
did not inspect with the eye of ignorance the work which was being done with 
the eye of knowledge and skill. I do not think that there was any breach of 
duty by the first defendants which led to this accident—i.e., breach of any 
duty owed in law. They were not the occupiers of this ship and dock, or of the 
ship, or the dock. They did not owe the duty which the ordinary occupier 
of premises owes to somebody coming upon the premises on a matter of business 
common to that person and to the occupier. They were not under the statutory 
obligations and regulations, because they were not the occupiers. As far as 
they are concerned, there must be judgment for them. 

So far as the second defendants are concerned, it seems plain on the evidence 
before me that this plank was not a suitable or safe plank to provide in a scaffold- 
ing or staging which was constructed as that one was. A twisted and warped 
plank might be the only safe plank to fit into a particular opening which was so 
shaped that it would not take a plank which was true, but would take one which 
was warped ; but that was not this case. This warped and twisted plank was 
being laid on what was apparently a straight-edge and, since, in those circum- 
stances, it could tip, someone put a wedge underneath it to prevent it tipping. 
But I have not heard that the wedge, or the plank, was secured in any way, 
nor that any step was taken to prevent that wedge from coming out ; and the 
wedge did come out. I am satisfied that the real explanation of the matter is 
that this work was being done at a time when timber in this country was very 
difficult to obtain, and, owing to the urgency with which work had to be done 
in ships, a chance was taken which would not be taken in ordinary circumstances. 
A piece of bad dangerous planking was used, which, in the ordinary course, 
would not have been used. The result was that the plaintiff fell. 

The question then arises whether there was a breach of the duty owed in 
law by the second defendants to the plaintiff at common law or a breach of the 
statutory regulations, or both. As I read the Shipbuilding Regulations, 1931, 
reg. 11 (b), I think there was a breach of the statutory regulations which, as 
was pointed out in Smith v. Cammell Laird & Co. (1), imposed an absolute 
obligation. That there was a breach of the statutory -duty is, I think, clear. 
The Shipbuilding Regulations, 1931, reg. 11 (0) provides : 

All staging shall (i) be securely constructed of sound and substantial material and 
shall be maintained in such condition as to ensure the safety of all persons employed. 
As I have said, this plank was twisted, warped and unsafe, and it was not, and 
it could not be, maintained in such a condition as to ensure the safety of all 
persons employed. In my view, the plaintiff succeeds against the second 
defendants for breach of the statutory duty. 

I need not, therefore, decide whether the plaintiff has also established a claim 
based upon the common law duty. I very much doubt whether he has, because 
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this danger from which he suffered was apparent to him before he went upon A 
plank or used it ; so it was not a danger of which the occupier knew, or ought 
to have known, but of which the visitor did not know, though exercising reason- 
able care for his own safety. The plaintiff did know of it ; he recognised the 
danger ; and, in those circumstances, I do not think that he could succeed on the 
claim of common law duty, but he does succeed on the breach of the statutory 
duty. I think the plaintiff has established the right to damages to the extent 
of £235. There must be judgment for the plaintiff against the second defendants 
for £235, and judgment for the first defendant against the plaintiff. 
Judgment for the plaintiff against the second defendants for £235 with costs. 
Judgment for the first defendants, the taxed costs of the first defendants to be paid 
direct by the second defendants. 
Solicitors: Shaen, Roscoe & Co. (for the plaintiff); Barlow, Lyde & Gilbert 
(for the first defendants) ; Hewitt, Woollacoit & Chown (for the second defendants). 
[Reported by R. Boswet1, Esq., Barrister-at-Law.} 


YOUNG v. BRISTOL AEROPLANE CO., LTD. 


([Hovsr or Lorps (Viscount Simon, Lord Russell of Killowen, Lord Mac- 
millan, Lord Porter and Lord Simonds), July 24, 25, 26, 27, November 
29, 1945.] 


Workmen’s Compensation—Right to sue for breach of statutory duty—Alternative 
remedies—Election between remedies—Receipt of compensation—Knowledge of 
workman—‘' Option ’”’—-When option exercised—Workmen’s Compensation 
Act, 1925 (c. 84), s. 29 (1). 

The appellant, a workman in the respondents’ factory, sustained injuries 
in the course of his employment owing to the failure of the respondents 
to fence a machine. He lost three fingers and was unable to return to 
work for 6 months. Shortly after the accident the respondents offered 
him, and he accepted, a weekly sum of money and he signed receipts for 
weekly payments made under the Workmen’s Compensation Act, 1925. 
These sums were paid to him throughout the period of his unemployment. 
The appellant then brought an action against the respondents claiming 
damages for breach of their statutory duty. It was found as a fact that, 
although the appellant could not be said to have exercised his option 
under the Workmen’s: Compensation Act, 1925, s. 29 (1), since he did 
not know of his right to elect, nevertheless he had received the payments 
made to him by the respondents as compensation under the Act. The 
question for the determination of the court was whether the appellant, 
knowing that such payments to him were made by the respondents under 
the Workmen’s Compensation Act, 1925, was debarred by virtue of sect. 
29 (1) from taking proceedings independently of the Act for the recovery 
of damages from the respondents :— 

Hetp: (i) the Workmen’s Compensation Act, 1925, s. 29 (1) was not 
to be regarded as substituted for the civil liability of the employer to the 
workman who, although given an option under the section as to which 
liability he might enforce against his employer, could not pursue together 
the two remedies by claiming compensation under the Act and damages 
independently of the Act. The option, however, was not equivalent to 
equitable election, since that would make the exercise of it by the workman 
dependent not upon what he had done but upon what he knew. 

(ii) where, however, the workman accepted some payments under the 
Act, in ignorance of the option, the alternative remedy available to him 
was not lost. But if he persisted in receiving weekly compensation after 
knowing of the alternative course, he was debarred from changing the 
nature of his claim. 

(iii) on the facts here, the appellant, after he became fully informed of 
his rights, continued to receive weekly payments from the respondents 
and had, therefore, exercised his option for compensation under the Act. 

Decision of the Court of Appeal ( [1944] 2 All E.R. 293) affirmed. 
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(EDITORIAL NOTE. It is abundantly clear in this cese that the workman continued 
to receive compensation undec the Act with knowledge of the choice of remedies given 
him by the W orkmen’s Compensation Act, 1925, s. 29, and the House of Lords accord- 
ingly upholds the decision of the Court of Appeal in favour of the employers. There is 
however, considerable difference of opinion as to the true construction of sect. 29, 
which may be reduced to this position. Perkins v. Hugh Stevenson (1) and Selwood v. 
Townley Fire Co. (2) are based upon the view that a workman who has accepted com- 
pensation as such cannot sue for damages even though he did not know he had an 
alternative remedy, the latter part of sect. 29 operating in favour of the employer 
independently of the first part. The contrary view, represented by the reasoning of 
the Lorp Orprnary in Brown v. William Hamilton & Co. (3), is thet the final part of 
the section is merely exegetical. Much of the difficulty appears to arise from confusing 
the statutory “ option ” with the equitable right of election. Grave difficulties arise 
if a workman is required to have such a knowledge of all the material facts as would 
be necessary in the case of the equitable doctrine. The matter may be summed up 
in the words of Lorp Srtmonps, at p. 113 post, that “it is what the appellant did, not 
what he knew or thought, that matters.” 

As TO ALTERNATIVE REMEDIES, see HALSBURY, Hailsham Edn., Vol. 34, pp. 961- 
966, paras. 1318-1325 ; and For Caszs, see DIGEST, Vol. 34, pp. 490-492, Nos. 4063- 
4071. See also Wrixis’s WorRKMEN’s CoMPENSATION, 36th Edn., pp. 522-549. ] 
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APppEAL by the plaintiff, a workman, from a decision of the full Court of 
Appeal (LorD GREENE, M.R., Scorr, MacKinnon, LuxMooRE, L.JJ., Lorp 
Gopparp and pu Parca, L.JJ.), dated July 28, 1944, reported ( [1944] 2 All 
E.R. 293), affirming a decision of the commissioner of assize, given at Lancaster 
on Nov. 30, 1943, dismissing the action brought by the workman against his 
employers for damages for breach of their statutory duty. The facts are fully 
set out in the opinions of Viscount Stmon, Lorp RussELL or KILLOWEN and 
Lorp PorTER. 

Gilbert J. Paull, K.C., and Henry Burton for the appellant. 

F. A. Sellers, K.C., and W. Matabele Davies for the respondents. 

The House took time to consider its opinion. 
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Viscount Simon: My Lords, this is the appeal of the plaintiff, in an action 
brought for damages at enn law against his employers, the respondents, 
for failure to fence dangerous machinery. The appeal is from a poems 
decision of the Court of Appeal which was specially constituted to hear the 
plaintiff’s appeal from the judgment given against him by the commissioner 
at the Manchester Assizes. Besides Lorp GREENE, M.R., who delivered the 
considered judgment of the whole court, Scorr, MacKinnon, LuxMoorg, 
Gopparp and pu Parca, L.JJ., were parties to the decision. One of the A 
conclusions reached in the judgment of Lorp GREENE, M.R., is that if the 
Court of Appeal, when sitting in one of its Divisions, has in a previous case 
pronounced on a point of law which necessarily covers a later case coming 
before the court, the previous decision must be followed (unless, of course, 
it was given per incuriam, or unless the House of Lords has in, the meantime 
decided that the law is otherwise), and that this application of the rules governing 
the use of precedents binds the full Court of Appeal no less than a division of B 
the court as usually constituted. Thus, the previous decisions of the Court of 
Appeal in Perkins v. Hugh Stevenson & Sons, Ltd. (1) and Selwood v. Townley 
Coal and Fireclay Co. (2), upon the correctness of which the respondents rely, 
but which the appellant challenges, could not be overruled in that court ; and 
since these decisions were held to apply to the present case in a sense adverse 
to the appellant, his appeal was necessarily dismissed. / 0 

The present appeal, therefore, is in substance a submission that the decisions 
in Perkins’s case (1) and Selwood’s case (2) are wrong, or, at any rate, that they 
are not conclusive against the appellant’s claim. The question involves the 
interpretation and application of the Workmen’s Compensation Act, 1925, 
8. 29 (1)—a section which is in the same form as sect. 1 (2) (b) of the 1896 Act, 
and one which has given rise to many difficulties and to a multitude of decisions. 
Sect. 29 (1) runs as follows : D 


When the injury was caused by the personal negligence or wilful act of the employer 
or of some person for whose act or default the employer is responsible, nothing in this 
Act shall affect any civil liability of the employer, but in that case the workman may, 
at his option, either claim compensation under this Act or take proceedings independ- 
ently of this Act ; but the employer shall not be liable to pay compensation for injury 
to a workman by accident arising out of and in the course of the employment both 
independevtly of and also under this Act, and shall not be liable to any proceedings 
Seay of this Act, except in case of such personal negligence or wilful act as 
aforesaid. 


Before proceeding further, it is necessary to set out the essential facts in the 
present case. On Apr. 3, 1942, the appellant lost three fingers of his left hand 
by amputation while operating a guillotine sheet-metal cutter in the respondents’ 
factory. It is not in dispute that this accident arose out of and in the course 
of his employment in such circumstances as to create a liability in the respondents F 
to pay compensation for his injury under sect. 1 of the 1925 Act. On Apr. 30, 
1942, the appellant attended at the respondents’ works and received from one 
Howarth, whose duty it was to attend, on the respondents’ behalf, to payments 
under the Workmen’s Compensation Act, the sum of £6 15s., which amount 
is equal to the compensation under the Act due to the appellant for the first 
four weeks. Thereafter, the appellant attended at the works and was paid by G 
Howarth, week after week, the sum of £1 15s. until the following October. On 
each occasion there was put before him a pay-sheet which plainly showed that 
‘these were payments under the Workmen’s Compensation Act, and how they 
were calculated. On each occasion the appellant signed the pay-sheet “ for 
payment received.” The commissioner of assize found that the appellant 
read the form and understood it, and accepted these payments knowing them 
to be made as compensation under the Act, though he did not in the first instance H 
bY nee a claim for compensation ‘as such ’.” 

n the course of making and receiving these weekly pa ments, name 
July 24, 1942 (and apparently after the respondents had or reeeotaiec a 
convicted for failing to fence the machinery which had injured the appellant) 
the appellant’s solicitor wrote on his behalf claiming ‘‘ compensation under 
the Workmen’s Compensation Act and, alternatively, claiming damages.” 
The respondents replied admitting liability under the Act only, and pointed 
out that the appellant “has been in receipt of compensation since his cessation 
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ma work following the injuries.” Notwithstanding this correspondence in July, 
the appellant continued to draw his weekly compensation and the commissioner 
found (a) that the appellant between the time of the accident and July “ did 
not know that he had a right under sect. 29 (1) of the Workmen’s Compensation 
— thep as oe two alternative remedies,” and (6) inferentially, that 

y w after July 24, but nevertheless went on drawing his compensation 
money.’’ Consequently, the commissioner, following Perkins’s case (1), felt 
constrained to hold that the option to sue independently of the Act had gone, 

In Perkins’s case (1), the injured workman had actually applied to his employers 
for compensation under the Act and was paid weekly sums accordingly for about 
@ year, after which no further compensation was due as he had recovered from 
his injuries. About two months after the accident, however, his solicitor had 
written referring to his alternative claim apart from the Act and attempted 
unsuccessfully to secure that the weekly payments should be regarded as being 
made without prejudice to the alternative claim. The Court of Appeal held 
that this alternative claim was barred, because from the date of the solicitor’s 
letter the workman must be regarded as having material for exercising his 
“option ’ and as having exercised it; the employer had already been made 
liable under the Act and had paid in’full all that the Act prescribed and could not 
therefore, be also liable independently of the Act. It is true that in the course 
of his judgment Sir Witrrip GREENE, M.R., expressed the view ( [1939] 3 All 
E.R. 697, at p. 703) that ; 

-  » where the employer, in response to a claim under the Act, has made a payment 

of compensation under the Act, that payment discharges once and for ever, in whole 
or pro tanto, the statutory liability under the Act ... 
Fintay, L.J., appears to agree with him. But this view is not essential to the 
decision, and Str WILFRID GREENE, M.R., goes on to point out that in that case 
the workman has in fact exercised his option. The actual decision can be 
supported by reason of that circumstance, apart from the fact that the workman 
had claimed and received compensation without knowledge that another remedy 
was available to him if he chose to edopt it. 

-In Selwood’s case (2),:the workman had made no application for compensation 
but he had received a number of weekly sums from his employers which were, as 
he knew, payments under the Act. Later, and while still gravely incapacitated, 
he refused, on the advice of his solicitor, to accept any more weekly payments 
and subsequently brought an action at common law against his employers 
for damages for personal injuries, The Court of Appeal held that the principle 
of Perkins’s case (1) applied: he could not succeed in his action, according to 
the Court of Appeal, because, if he did, his employers would be paying both 
under the Act and independently of the Act. One difficulty I feel about this 
latter decision is that it involves the conclusion that if an injured workman 
receives one single weekly payment, knowing it is tendered as compensation 
under the Act, he loses all chance of suing successfully at common law. On 
this view, he takes the first payment, even though he has never asked for it, 
at his peril. The employers have paid for one week “‘ under this Act ”’ and are 
liable to pay it, and, therefore, it is suggested, they cannot thenceforth be 
liable to any proceedings by the workman “independently of this Act.’’ It is 
to be observed that in Selwood’s case (2) there is no trace of a suggestion that the 


workman had effectively exercised an “option’’: the decision turned on 
nothing else than that one or more weekly payments had been offered and 
accepted. 


Having regard to the general scheme of the Act and to its obvious purpose 
of preserving remedies apart from the Act if the workman chose to avail himself 
of the alternative, I cannot accept this view. Perkins’s case (1), on its actual 
facts, seems to me to be correctly decided: there the workman, by persisting 
in receiving weekly compensation as long as his injury lasted, although he 
long before had appreciated that the law offered him an alternative remedy, 
must be regarded as having effectively exercised ‘“‘his option.” But, with 
all respect to the members of the Court of Appeal in Selwood’s case (2), which 
was decided three months later, I do not agree that this decision necessarily 
followed from the principle laid down in Perkins’s case (1), and I think that the 
decision in Selwood’s case (2) was wrong. The Lorp OrpINARY (PATRICK) in 
Brown vy. William Hamilton & Co. (3) develops the view ( [1944] 8.L.T. 282, 
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at p. 286), which I would uphold, with much clearness and cogency. I think 
that the Scotch authorities quoted by Lorp PaTRICK are right in treating the 
final part of sect. 29 (‘‘ but the employer . . .”) as exegetical of the preceding 
part (‘but in that case the workman may, at his option .. -”) and not as 
further restricting by an added condition the workman’s right of option. As 
the Lorp OrpINARY (PATRICK) points out, and as was also laid down by Lorp 
Gopparp in the Court of Appeal in Unsworth v. Elder Dempster (4), no difficulty 
in adopting this construction arises from the rule that the employer is not 
to be bound to pay twice over. If, before the workman can be regarded as having 
really exercised his option, he receives one or more weekly payments under the 
Act, and he then opts to issue a writ and recovers damages, the damages in 
the action would be reduced by the amounts already received. This view 
secures what Srr WILFRID GREENE, M.R., in Perkins’s case (1), described as 
the effect of the final words ( [1939] 3 All E.R. 697, at p. 703), namely, that 
“the employer iis not to be made to pay twice over to the same, person.” I 
cannot agree that the deduction from damages of a sum already paid in respect 
of the same injury is contrary to any “ principle of law ”’ (ibid., at p. 704). On 
the contrary, I would adopt the statement of the Lorp ORDINARY (PATRICK), 
( [1944] S.L.T. 282, at p. 286) that : 

When the workman sues at common law, if the sum awarded in the name of damages 
exceeds the sums already paid to him in the name of workmen’s compensation, these 
sums will form a good set-off or will have to be taken into account in diminution of 
damages. 

In the present case, I agree that the appeal must be dismissed on the ground 
that the appellant, who knew of his “ option’ in July, nevertheless continued 
to draw weekly co.npensation until the following October, and must consequently 
have deliberately and consciously chosen to claim compensation under the 
Act, instead of proceeding independently of the Act. 

As the House has heard a full discussion of the difficulties of construction 
arising under sect. 29, I venture to add the following observations as representing 
my view of the general effect of the clause : 

(1) The statutory provisions for workmen’s compensation are not to be 
understood as substituted for remedies against his employer previously available 
to the workman injured by the personal negligence or wilful act of the employer 
or of those for whom the employer is responsible. One of the remedies so 
preserved is a right of action based upon breach of a statutory duty: see 
Lochgelly Iron Co. v. McMullan (5), especially per Lorp ATKIN ( [1934] A.C. 1, 
at p. 9). The previous remedies remain available as an alternative for the 
cases which they cover. 

(2) But the two remedies are not to be pursued together. For a workman 
to issue a writ for damages independently of the Act and also to “claim ” 
compensation under the Act is forbidden. This prohibition of double process 
applies to the initiation and carrying on of proceedings whether either or both 
of them would ultimately succeed or not. It is presumably inserted for the 
protection of the employer, so that he shall not be vexed with both demands 
concurrently. The protection so given him could in proper cases be secured 
by stay or injunction. 

(3) There thus being an option between two kinds of proceedings, who is to 
have the right to exercise the option? The employer cannot insist on being 
called on to pay by one process rather than by the other. It is the workman 
who opts. It is “his” option. This option is not equivalent to equitable 
election and I deprecate the use of the latter word as a substitute for the word 
in the section. If *‘ election,” in the full sense, were meant, jt would be nece 
for the workman to know all that was material to determine his choice Scared 
L.J., is perfectly logical, in Coe v. London and North Eastern Ry. Co. (6) in 
saying ( [1943] 2 All E.R. 61, at p. 64), that if “option ”? means ‘“ election » 
there can be no effective exercise of option “ without full knowledge of all 
material facts affecting his choice.” But this, in my opinion, is not the meaning 
of “option” in this connection. ‘ Election ” has two meanings, as VISCOUNT 
MavucGuHam pointed out in Lissenden v. C.A.V. Bosch Ltd. (7) when he said 
( [1940] 1 All E.R. 425, at p. 429): : ae 

. . . the equitable doctrine of election has no connection with 
principle which puts a man to his election (to give a few instances pre peerer el 
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cases mainly relate to alternative remedies in a court of justice. The history of the 
common law rules, the principles which apply to them, and the effect of the election 
are all very different from those which prevail where the equitable principle is in question. 
See also Lorp ATKIN’S speech ( [1940] 1 All E.R. 425, at p- 436). 

Here we are dealing with a statutory “ option”, in its setting in the section, 
and I am willing to adopt the view, which has constantly been expressed and 
enforced, that the workman does not lose his alternative remedy merely because 
he accepts some payments under the Act, when the option is unknown to him. 
But if the circumstances amount to this, that he persists in taking weekly 
compensation after knowing of the alternative course, he is debarred from 
changing the nature of his claim. This view, in my opinion, is confirmed by 
the exegetical character of the prohibition against double liability. 

In conclusion, I would venture to express the hope that, if there is to be new 
statutory enactment on the subject of alternative remedies when workmen 
meet with industrial accident, the legislation will be so framed as to get rid of 
the doubts and difficulties which have led to so much controversy, and have 
agen to such fine distinctions, in the interpretation and application of 
sect. 29. 

My Lords, I move that the appeal be dismissed, with costs. 


Lorp RussELL or Kittowen [read by Lorp Porter]: My Lords, the 
question debated on this appeal, while it admits of easy statement, is difficult 
of solution. The question is whether the appellant workman having accepted 
from his employers (the respondents) payments of compensation under the 
Workmen’s Compensation Act, 1925, knowing them to be payments under 
that Act, is debarred by reason of sect. 29 (1) of that Act from taking proceedings 
independently of that Act for the recovery of damages from his employers. 
Sect. 29 (1) of the Act runs thus : 

When the injury was caused by the personal negligence or wilful act of the employer 
or of some person for whose act or default the employer is responsible, nothing in thi8 
Act shall affect any civil liability of the employer, but in that case the workman may, 
at his option, either claim compensation under this Act or take proceedings indepen- 
dently of this Act ; but the employer shall not be liable to pay compensation for injury 
to a workman by accident arising out of and in the course of the employment both 
independently of and also under this Act, and shall not be liable to any proceedings 
independently of this Act, except in case of such personal negligence or wilful act as 
aforesaid. 

The relevant dates are these: The accident occurred on Apr. 3, 1942; the 
appellant received payment of the appropriate compensation (viz., £1 15s. a 
week) until he returned to work on Oct. 2, 1942; on Feb. 5, 1943, he issued the 
writ in the present litigation, claiming damages for negligence and breach of 
statutory duty. The only defence upon which the respondents now rely is 
sect. 29 (1) of the Act. 

The commissioner who tried the action at the Manchester Assizes, found 
the following facts: (i) that on and after Apr. 30, 1942, the appellant accepted 
the weekly payments knowing them to be made as compensation under the 
Act ; (ii) that the appellant when he began to receive those payments did not 
know “ that he had a right under sect. 29 (1) of the Workmen’s Compensation 
Act to elect as between two alternative remedies ”’; and (iii) that in or about 
July, 1942, he did become aware of that right. The commissioner, on the 
finding first above-mentioned, felt bound to dismiss the action in view of two 
authorities in the Court of Appeal, viz., Perkins v. Hugh Stevenson & Sons, | 
Ltd. (1) and Selwood v. Townley Coal & Fireclay Co. (2), which may, I think, 
be accurately described as having decided that a workman who has knowingly 
accepted as such payments of compensation under the Act, is precluded from 
recovering compensation, independently of the Act. 

My Lords, let me say at once, that in my opinion the present appeal must 
fail whatever view be taken as to the correctness of the decisions of the Court 
of Appeal, or the true interpretation of sect. 29 (1). The appellant here knew 
in July, 1942, of the choice given to him by the subsection, and with that 
knowledge chose to continue in receipt of compensation under the Act until 
he returned to work. Having thus, in exercise of the option given to him 
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by the subsection, enforced to the full one liability of the employer, he cannot 
enforce any other ; in other words, having in exercise of his option, enforced 
to the full the employer’s liability to pay compensation under the Act, he cannot 
take proceedings to make the employer pay compensation independently of the 
Act. He has deliberately selected and exhausted one of the two rights which the 
subsection offers for his choice. ; 

In view, however, of the course taken by the debate before your Lordships, 
I may be permitted to state my views upon the true construction of the sub- 
section. It contains four provisions to the following effect : 

(1) The civil liability of the employer is not affected by the Act when the 
injury was caused by the personal negligence or wilful act therein described. 

(2) If the injury was so caused the workman is given a choice as to which 
liability he will seek to enforce. 

(3) The employer is not to have to pay compensation to the workman both 
independently of the Act and under its provisions. 

(4) No action may be brought against the employer ir, respect of an injury 
to a workman by accident arising out of or in the course of his employment, 
. unless the injury was caused by the personal negligence or wilful default as 
aforesaid. 

The subsection only applies when the injury was caused by the personal 
negligence or wilful default describea in the opening words, but when it applies, 
it operates for the benefit of both the workman and the employer. On the 
one hand the first provision preserves to the workman the civil liability of the 
employer, and the second provision gives him a choice between enforcing that 
liability and enforcing the liability imposed on the employer by the Act. On 
the other hand, the third provision protects the employer from being obliged 
to meet both liabilities. The fourth provision may for the present purpose 
ie rep eat The second and third provisions ere the ones which create 

e difficulty. 

The Court of Appeal has treated the third provision as an enactment in 
favour of the employer which operates independently cf the first and second 
provisions, and which in some way detracts from or qualifies the express saving 
in favour of the workman of the civil liability of the employer. It has construed 
the subsection as meaning that once some compensation for injury to a work- 
man has been paid under the Act, and has been accepted by him as such, the 
employer is freed from all liability to pay compensation independently of the 
Act. My Lords, I find myself unable so to construe the third provision. It 
is a construction which, in my opinion, should only be adopted if none other 
is open, because it destroys to a great extent the primary object of the sub- 
section, viz., the preservation in favour of the workman of the employer’s civil 
liability. So long as in the long run an.employer is not made to pay more than 
his total liability under the particular head of liability which the workman, 
knowing of his choice, chooses to enforce, the protection given to the employer 
by the eva Pr aen ee ee secured to him. He will not have paid two sets 
of compensation, but only the compensation payab is liability i 
dently of or under the A as the es: may ae 2 Nn a 
nib vse Miitinas ipchehi ra ees ara o as follows: The object of the 

keep the civi liability of the employer alive, and it gives the 
workman a choice as to what liability he will enforce against the employer 
But to make a choice the workman must be aware of his right to choose aa of th 
alternatives open to his choice. In the case of a workman who, owin to 
ignorance in these respects, has been unable to exercise his option hides tes 
subsection, but who has been paid and has accepted compensation under the 
pe oie i os full pene I cannot see how he can be prevented, on aiowere 

0 choose, from recoveri ion i 
if a be not barred by lapse of eee See er OD ic UPd ga a eae aa 
n the other hand, if a workman, who know is ri 

alternatives open to his choice, has enforced his ane ig ak snes eae ae 
dently of or under the Act, he cannot thereafter seek to eahe ane thes 
liability of the employer. By the words “has enforced his el in ”T mae 
that, he has obtained a judgment for da aa Nate 

d udgm. mages at common law or compensation 
Pe ek the Employers Liability Act, 1880, or that he has obtained an award 

n agreement for recording under sect. 23 of the 1925 Act, determining 
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the employer’s liability under the Act. When the w 
choice of the liability which he desires to enforce, ete oe 
subsection has been worked out, and the chapter is closed. But unless and until 
he has so enforced the liability of his ehoice, I find nothing in the subsection 
to prevent him from changing his mind, abandoning any pending proceedin 
sorte to one liability, end commencing proceedings to enforce the ee 
iability. 

In coming to this conclusion I find myself in substantial agreement with the 
views expressed by the Lorp ORDINARY (PATRICK) in Brown v. William Hamilton 
¢& Co., Ltd. (3), although I do not think that the rights of the workman under 
the subsection are (as is indicated or suggested in many authorities) to be 
judged in the light of the strict rules applicable to the equitable doctrine of 
election. As I have said, the primary object of the section is to preserve the 
civil liability of the employer, making it plain on the one hand that it is the work- 
man who may choose which liability shall be enforced against the employer 
and on the other hand that the employer cannot be made to pay more than the 
measure of his liability independently of, or under, the Act as the case may be. 
The Lorp ORpINARY (PATRICK) has pointed out the harsh results and the 
difficulties which would ensue if a workman is to be held to be deprived of his 
rights against the employer which are independent of the Act, by the mere 
acceptance as such of compensation paid under the Act. I need not repeat 
them, but they appear to me very real; and while no suggestion is or could 
be made against the employers in the present case, it is obvious that instances 
might arise in which, upon the construction of the subsection adopted by the 
Court of Appeal, very grave injustice might be inflicted on a workman by his 
employer. 

As already indicated, however, this appeal must, in my opinion, fail. 


Lorp Macmitian [read by Lorp Srmonps]: My Lords, on the facts of 
the present case I have no doubt that the decision of the Court of Appeal was 
right in law. But as certain views on the proper interpretation of the Work- 
men’s Compensation Act, 1925, s. 29, are implied in that decision and as the 
opportunity has been taken of bringing under review the many and varying 
judicial expositions of this: much-debated enactment, I agree with your Lord- 
ships that the House ought to pronounce on the matter generally. 

The remedy of compensation which the Act provides for accidents to work- 
men arising out of and in the course of their employment is expressly declared 
to be exclusive of all other remedies except in the single case of the accident 
having been caused by the employer’s personal negligence or wilful act. In 
that case, but in that case only, the injured workman is given an option ; he 
may either claim compensation under the Act or take proceedings independently 
of the Act under the pre-existing law. One thing at least is clear on the terms 
of the enactment : the injured workman is not entitled to make claims against 
his employer simultaneously for compensation under the Act and for damages 
independently of the Act. The remedies are mutually exclusive. 

The option given to the workman is no doubt important and valuable, 
but it should not be overlooked that the Legislature in fixing the scale of 
statutory compensation must be taken to have regarded it as affording in the 
normal case fair and adequate compensation for the injury sustained, which 
physically is the same whether the accident was due to the employer’s personal 
negligence or not. The reluctance manifested in some of the cases to hold that 
the workman has exercised his option in favour of the statutory compensation 
and the ingenuity exhibited in avoiding such a decision would seem to suggest 
that this consideration has not always been borne in mind. 

The main controversy has centred round the question of what in law is to be 
held as committing the workman irrevocably to one or other of the two courses 
open to him when he has sustained an accident arising out of and in the course 
of his employment which has been caused by his employer's personal negligence 
or wilful act, the only case in which the statute gives him an option. 

The problem has in my opinion been confused by the importation of the refine- 
ments of the equitable doctrine of election. It has been said that in giving 
the workman an option between two courses the statute has put him to his 
“election”; an “election” to be valid and irrevocable can only be made 
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workman knowledge of the alternatives and 
full information as to the advantages and disadvantages of deciding to adopt the 
one or the other. Consequently the workman cannot be held to have exercised 
his option and to have committed himself irrevocably to the one or the other 
remedy unless he was possessed of such knowledge and information. The result 
of this argument is to make the determination of the question whether the 
workman has irrevocably exercised his option dependent not upon what he 
has done but upon what he knew. In my view this is an erroneous approach 
to the matter. Carried to its logical conclusion the argument would entitle 
a workman who for years had received compensation under the Act from his 
employer, either by: agreement or under an award, to turn round and institute 
proceedings for damages independently of the Act on the plea that he did not 
know, when he claimed and accepted or was awarded compensation under 
the Act, that he had any right to redress outside the Act. If he could prove 
that this was so, then he must be held never to have exercised his statutory 
option, rever to have made an ‘election.’ Similarly, on this argument, ‘if 
the workman had irtimated a claim of damages outside the Act and obtained 
from his employer, with or without proceedings in court, a sum in full satisfac- 
tion of his claim, he could nevertheless throw over the settlement and have 
recourse to a claim for compensation under the Act if he could show that he had 
not been aware of his rights under the Act when he made the settlement. Such 
an interpretation of the enactment would, in my opinion, be clearly contrary both 
to its letter and to its spirit. In one case the Act permits a locus poenitentae. 
If the workman exercises his option by bringing an action to recover damages 
independently of the Act and fails in that action, he may move the court to 
Sai ree ibe renis papa yea ne under the Act, if otherwise entitled to it, 
eek i - eduction of t i nee caused to his employer by his unsuccessful 
: ere is no parallel provision in the case of an unsuccessful claim 
under the Act. The inference is clear that the workman cannot try his luck 
first under the Act and then, if unsuccessful, independently of the Act or wice 
pasa sty from the single special concession which I have just mentioned. 
an Maen i edeae situation if the employer could have no assurance 
ality een reached in settling a claim either under or independentl 
of the Act unless he had taken steps to satisfy himself of the state of the saints 
mind and that the workman had made a fully informed “ election ’? between 
the alternative courses open to him. It would be grotesque to suggest that th 
employer to whom a claim under the Act has been made must ask the work 7 
if he has considered the possibility of bringing an action against him for Sal 
negligence or wilful fault, lest otherwise any settlement of the claim Seas the 
Act might have no finality because there had been no “ electior ”’ on th Bee: 
of the workman. The workman, like any other citize - 
ba CaeedleenishititenkG : : n, must be presumed 
ow the rights which the statute has given him, and t be j i 
to what he does in the exercise of these rights and anes cee rid reiasir 
of his knowledge of them. I quote and adopt ee 
m. the words UTT : 
oe v. L. & W. Whitehead, Ltd. (8) ( [1926] 2 KB. 380, aes 405) ae 
by statute you have an option to do A or B, but’ 
it does not seom to me relevant to say ‘‘ I have ane ori eecienael See pe A, 
If one of the alternatives is adopted the other is excluded ree 
failure there has been to appreciate the respective Pa itn ccna ali 
But this, unfortunately, is far from seni shea ths of ey one or the other. 
consider what steps taken by the workman must be Held i a eo ee 
of an irrevocable exercise of his statutory option. This ae baie es eee 
controversial point, as the diversity of judicial opinions sh se bie mss 
by discussing the possible cases. I begin with the Baaiiee de Pe elucidated 
appears to be general agreement. If the worksnon wal eer ibe 
outside the Act is contested and he institutes proceedi pe abet Natok 
through to their conclusion and result in an aw a ceedings which are carried 
Act on in-wyadgnient for danaiged ouedaihe Ac see compensation under the 
that finality has been reached. The workman panceaisiend A now agreed 
proceeding in the one way or the other he was unaw. eard to say that in 
at truly exercised his option. are of his rights and had 
ut what if the workman fails in th i ; 
he entitled then to resort to th a Vadbeaateisae fe he has taken ? Is 
e alternative pr 
proceedings which he might have 
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taken but did not take? The answer in my opinion is in the negative. I 


quote and adopt the words of Cozens-Harpy, M.R., in Cribb v. K 
(No. 2) ( [1908] 2 K.B. 551, at p. 555) : a aN eee 


. . I think that the true meaning of the Act is that a workman cann 
os oe seston be Act and ee"; and then proceed by common aa ane pein 
— A re eed aw action and, having feiled in that action, then proceed 
subject, of course, to the special right accorded under subsect. (2) of sect. 29. 
The workman by persisting to a conclusion in the proceedings which he has 
taken has irrevocably committed himself. He cannot be heard to say that 
he has exercised his option only conditionally on success. This view was 
emphatically approved in Scotland by a court of seven judges in Burton v. 
Chapel Coal Co., Lid. (10). But in that case a qualification was admitted, 
based on the Scottish decisions in Blain v. Greenock Foundry Co. (11) and 
McDonald v. James Dinlop & Co. (12), and the English case of Rouse v. 
Dixon (13). If the reason of the workman’s failure to recover compensation 
in proceedings under the Act was that his case did not fall within the Act, then, 
it was said, he was not barred from proceeding outside the Act. The ground 
for this view, as stated in Burton’s case (10) by Lorp Low ( [1909] S.C. 430, 
at p. 441), is that the enactments were : 

. intended to meet the case of a workmen who has, in fact, an option between a 
claim under the Act and a claim independently of the Act, and, therefore, have no 
application to the case of a wotkman who does not fall within the purview of the Act 
and has no title to claim compensation under it. 

I do not accept this qualification. In contested claims for, compensation the 
employer’s most frequent answer, apart from questions of quantum, is that the 
claim does not fall within the Act because the accident did not arise out of 
or in the course of the employment. If the employer succeeds in this plea 
he is nevertheless, if the qualification is well-founded, to be exposed to entirely 
new proceedings outside the Act. This is, in my opinion, contrary to the 
true interpretation of the Act. I agree with Scrurron, L.J., that if the work- 
man’s case fails it makes no “ difference whether the applicant fails because 
he is not, or fails although he is, a ‘workman’ or ‘dependant ’ within the 
Act ”’ (Bennett’s case (8) ( [1926] 2 K.B. 380, at p. 403) ). If the workman takes 
proceedings under the Act and carries them to a conclusion, then he has ex- 
hausted his rights, notwithstanding that the conclusion may be that his case 
does not fall within the Act, for example, because the accident did not arise 
out of or in the course of his employment. He cannot be heard to say that he 
has exercised his option only conditionally on his case being held to fall within 
the Act. The proceedings are under the Act none the less that the result of 
the proceedings may be that the workman’s case is held not to come within it 
« . Proceedings carried to a final determination are conclusive evidence 
of a final election ” (per BanxEs, L.J., in Bennett's case (8), ibid., at p. 391). 
Next, what if the workman, having instituted proceedings either under or 
outside the Act, withdraws from them before a decision is reached ? As the 
law stands, under the authority of Bennett's case (8), not withstanding the vigorous 
dissent by Scrutton, L.J., the workman is not held to have irrevocably com- 
mitted himself by the initiation of proceedings from which he has resiled. BANKES, 
L.J., who was in the majority, seems nevertheless to have thought that it was a 
question of cireumstances and that a workman might in some circumstances 
be held to have irrevocably committed himself by taking proceedings not 
persisted in to a conclusion. This leaves the law in an unsatisfactory state. It 
has been suggested that there are two and only two rival constructions of sect. 29 : 
(i) that it protects the employer from being proceeded against more than once ; 
(ii) that it protects him only from being made to pay more than once. But 
this clean-cut choice of interpretations has not been accepted or logically applied. 
The mere intimation of a claim for compensation, although a step in proceedings, 
has not been held to be an irrevocable exercise of the workman’s option. The 
hardship of so holding has moved the courts not to do so, though on a strict 
and literal reading of the section it looks very much as if this was intended, and 
ScruTton, L.J., s0 thought. Suppose a workman makes a claim on his employer 
under the Act—it may be quite informal and need not even be in writing— 
and the employer declines to admit it, pointing out *hat he has an irrefutable 
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answer to it, the validity of which the workman at once recognises. Is the 
workman by having made this abortive claim finally precluded from resorting 
to an action of damages for which he may have an excellent prima facie case ? 
Similarly if the workman has issued a writ in an action of damages and on 
seeing the defence at once recognises that he has no case, must he go on with 
the action to its inevitable conclusion against him in order to obtain a “‘ deter- 
mination ” that the injury is one for which the employer is not liable and so 
enable himself to obtain compensation under subsect. (2) of sect. 29 less the cost 
of the action ? While I have thus indicated the sort of considerations involved 
I am not disposed in the present case, in which the point does not arise, to express 
a concluded opinion upon it. It may never have to be decided by this House, 
in view of the general revision of the law of workmen’s compensation which 
the Government has announced that it has in contemplation. 

I pass now to consider the position where there have been no proceedings 
either by way of arbitration under the Act or by way-of action independently 
of the Act. If the injured workman intimates a claim against his employer 
on the ground of the employer’s personal negligence or wilful act and the 
employer admits liability and settles with the workman by payment of an 
agreed sum, in such a case I think there can be no question that the workman 
must be held to have exercised his option irrevocably. If on the other hand 
the workman, intimates a claim under the Act and the employer admits liability 
and proceeds to make to the workman the payments due under the Act, I 
equally see no reason why the workman should not be held to have exercised 
his option irrevocably. The Act contemplates that in the normal case claims 
will be settled by agreement without resort to proceedings, and the vast majority 
of cases are so settled. I cannot see any good reason for holding that finality 
is reached where as a result of proceedings in a contested case there has been a 
determination of the matter in favour of or against the workman, but that 
where a contest has been avoided by agreement the workman should be entitled 
to maintain that he has never exercised his option. An agreement can under 
the Act be rendered as enforceable as an award after proceedings. It is, of course 
essential that there be a real agreement between the parties for the payment 
and acceptance of compensation under the Act. But where there is sufficient 
evidence of such an agreement I do not think that it is open to the workman 
to challenge it on the ground that he has never exercised his option because 
he did not know that he might have brought an action against his employer 
for damages or had not information to enable him to weigh the comparative 
advantages of claiming under the Act and claiming independently of the Act 
An agreement under the Act need not be in writing. It may be oral or inferred 
from the facts and circumstances. It does not seem to me to make any difference 
whether the agreement results from a claim by the workman admitted b he 
employer or from an offer by the employer accepted by the workman or oe 
the conduct of the parties. What is essential is that the agreement should b 
an agreement under the Act ; that is to say, that the parties should understa 4 
that they are transacting about the right to compensation which the Act conf : 
And, of course, it must be a real agreement ; it must not be vitiated b 5, 
error, fraud, undue influence or any of the other grounds on which theca 
of an agreement may be assailed. A fortiori if there has been not onl a 
ment under the Act but payments under the Act on the faith of the agreemont, 
the evidence of the workman having finally exercised his option i SLs 
Further, the acceptance by the workman of payments oan Il ae ae 
the Act and accepted by him as such is sufficient ae F iheee ica 
of the parties and of the workman having irrevocably committed ai gc 

In the present case the appellant workman did not take pining h 
Sata ‘ar. sega Sua the respondent’s representative es ee Aes 

1m whether he intended to i aie 
ane HY si he was not proved to have known ee had Recent 
sh y ie! t sane ieger But week after week he accepted payments made fe hn 
ante rare A Pri the nae Sls Pipa Ai by him as such. That being so, I agree 
EENE, M.R., that the case is atari 
Court of Appeal in Perkins v. Hugh Stevenson Pape Pekar yor ee 
Townley Coal & Fireclay Co. (2), in which it was held that: etn 


- +» » & workman who has been paid compensation under the Act, which he has know- 
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ingly oh ltend ge pram ag ala is thereby precluded from recovering damages 
I am of opinion that these cases were decided rightly and in consonance 
with a sound interpretation of the Act. Consequently, while I appreciate I 
cannot accept the views expressed by the Lorp ORDINARY (PATRICK) in Brown 
Vv. William Hamilton & Co., Lid. (3), to which the attention of the House was 
specially drawn on behalf of the appellant. 


The appeal should, in my opinion, be dismissed and the jud t 
Court of Appeal be affirmed. © judgment of the 


_ Lorp Porter: My Lords, this case raises again @ question which has many 
times been before the courts of this country. The facts are short. On Apr. 
3, 1942, the appellant met with an accident arising out of and in the course 
of his employment. About three weeks after the accident he saw, at the 
respondents’ works, one Howarth, assistant to their comimercial manager. 
Howarth’s duty was to deal with payments under the Workmen’s Compensation 
Act, and he saw about fifteen to twenty men on days specially appointed for that 
purpose. He told the appellant that no authority had yet come from the 
respondents’ insurance company to make any payment, and asked the appellant 
whether, in view of the seriousness of his injury, he would seek advice, and 
probably mentioned his trade union. The appellant next visited Howarth 
on Apr. 30, and on that occasion Howaith passed over the pay-sheet for the 
appellant to read, and explained that though only 24 days’ compensation was 
then due, he proposed to pay up to the end of the fourth week. The appellant 
read and understood the form, which plainly showed that it dealt with weekly 
payments urder the Workmen’s Compensation Acts. He then filled in the form 
and signed the appropriate receipt. Thereafter the appellant continued to 
draw compensation and to accept payments of workmen’s compensation 
knowing it to be such until he returned to work on Oct. 2. 

Meanwhile, on July 24, his solicitor wrote to the respondents stating that he 
desired to claim compensation under the Workmen’s Compensation Act and 
- alternatively damages. To this letter the respondents’ insurance company 
replied on Aug. 19 that liability was only admitted under the Act, and that the 
appellant had been in receipt of compensation under it since his cessation of 
work following his injuries. After some further communications between the 
parties a writ was issued on Feb. 5, 1943, claiming damages for negligence 
and breach of statutory duty. Meanwhile the appellant continued to receive 
and to accept compensation under the Act, and no notice was giver or assertion 
made that the receipt was without prejudice to the bringing of a claim for 
damages. 

The final finding of the commissioner is as follows. I quote his words: 


I am satisfied . . . that the plaintiff did not make a claim for compensation as such 
. . . The plaintiff, as I find, received the payments made to him as compensation 
under the Workmen’s Compensation Act and the payments were paid to him as such, 
I also find that at the time this workman received his firet payment on Apr. 30, 1942, 
and until such time as he consulted his solicitor . . . he did not know that he had a 
right under sect. 29 (1), of the Workmen’s Compensation Act to elect as between two 
alternative remedies. It follows that the workman, not knowing of the existence 
of his right to elect, could not be said to have exercised the option given to him by the 
subsection. 


In the action the substantial defences were that the appellant was guilty 
of contributory negligence and that in any event, having claimed and received 
compensation under the Workmen’s Compensation Act, he was debarred from 
recovering damages. The judge negatived the former of these two defences, 
but, whilst making the findings set out above, felt himself bound by authority 
to hold that the latter must succeed. This defence is the creature of statute 
‘and depends upon, the construction to be placed on the Workmen’s Compensa- 
tion Act, 1925, s. 29 (1), which is in the following terms : 

When the injury was caused by the personal negligence or wilful act of the employer 
or of some person for whose act or default the employer is responsible, nothing in this 
Act shall affect any civil liability of the employer, but in that case the workman may, 
at his option, either claim compensation under this Act or take proceedings indepen- 
dently of this Act ; but the employer shall not be liable to pay compensation for injury 
to @ workman by accident arising out of and in the course of the employment both 
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independently of and also under this Act, and shall not be liable to any proceedings 
independently of this Act, except in case of such personal negligence or wilful act 
as aforesaid. 

The wording is not very artistic, but the aim is, I think, clear enough, viz., 
to leave the workman his choice of two remedies whilst preventing the employer 
from having to pay both damages and compensation. 

Apart from authority, I should have thought it reasonably plain that whereas 
the workman can choose which of his two types of remedy he would pursue, 
he cannot recover both damages and compensation, and at some time or other 
he must reach the position when he is bound to the one and debarred from 
the other. Your Lordships have to determine when and by what means that 
position is reached. The appellant maintained that the choice continues until 
the workman can be said to have exercised the option which the Act gives him. 
The true construction of the subsection was, he said, to be found by reading 
the ‘second part as exegetical or explanatory of the first, 7.e., by interpreting 
it as meaning that the workman might at his option pursue either remedy, 
provided that by doing so he did not ultimately impose a liability upon his 
employer to pay both damages and compensation. In his contention, that 
point would rot be reached unless either a judgment had been obtained in his 
favour in a claim for damages or an award made in his favour or an agreement 
for compensation registered. In support of this agreement he cited the observa- 
tion of KENNEDY, J., in Rouse v. Dixon (13) ( [1904] 2 K.B. 621 ,at p. 634): 

It is not impossible to construe sect. 1 (2) [the corresponding section in the 1897 
Act] as meaning that the option may be exercised unless and until a claim has pro- 
ceeded to a decision... 

The respondent, on the other hand, urged that the two parts of the subsection 
were to be read separately ; that the choice made by the workman was irre- 
vocable if he received workmen’s compensation as such, and in any case that 
as the Court-of Appeal has held, the acceptance of either damages or compensa 
tion as such was a bar to recovery under the alternative remedy. 

Even though the respondent’s argument be, as I think it is, unsound, yet in 
the present case I can have no doubt but that, after his solicitor’s letter at Aug . 
4, the appellant knew that he could claim damages and with this knowled @ 
continued to accept compensation. Up till then in my view he might ae 
withdrawn his claim under the Act, but after that time he was confined to the 
remedy of which he continued to take advantage. Conversely, if he had brought 
an action knowing what he did and failed, he could not thereafter have a Fed 
for workmen’s compensation were it not for the terms of sect. 29 (2) eee 
expressly make provision for this contingency: see Edwards v. Godfre (14) 
and Cribb v. Kynoch (9). The general principle is founded on Lorp Brie 
BURN’S dictum in Kendall v. Hamilton (15) ( [1879] 4 App. Cas. 504, at p. 542) 
““. . . There cannot be an election without knowledge of the right to sees ” Tt 
finds support in Rouse v. Dixon (13), Bennett v. Whitehead (8), and Wann 
v. Elder Dempster (4), and is not inconsistent with Burton v. Chapel Coal Co. (10 
where it was decided that a workman cannot sue for damages after fails \ = 
recover under the Act in a case where he has brought his action with full a : 
ledge of the alternative remedy. Moreover, Mackay v. Rosie (16), and Birch 
v. Pease & Partners (17), are pot antagonistic in deciding that a t it 
Neat ES ane Whether the workman has chosen is a rastiee cee 
one raat a rie knowledge or ignorance that he has alternative remedies 

In so far as Perkins v. Hugh Stevenson (1), and Selw ; 
depart from these principles and decide Te the apap ate son) 
tion as such, but in ignorance of the existence of an alternativ cae ee 
fatal bar to a claim for damages, I think they are wron I e remedy, is a 
Periae Taae gyacke : ong. I prefer the reasoning 

ARY (PATRIOK) in Brown v. William Hamilton 
wee ee aide bea Scotch cases and refuses to follow the wait last anneen 
nglish cases. should be content to fol i i ny 
but as the matter has been fully argued T een panecoge bright 
for my preference. . 7 SURE tO: give ths, eroumds 

In the English cases, as I unders 
sect. 29 (1) as divisible into two uae cae peer thal ns icone: ois 
the existence of the workinan’s option at an ; sees reper bab ay 

, y rate unless and until he accepted 
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compensation under the Act as such, but under the second they held that a 
workman who had claimed and received compensation or had accepted com? 
pensation as such had precluded himself from suing for damages even though 
he did not know that he had an alternative remedy ; it was enough that he knew 
he was receiving workman’s compensation as such. The Court of Appeal 
as I understand them, in so holding, relied solely upon the second half of the 
subsection and thought it unnecessary to have regard to the earlier part which 
gave the workman a choice. The mere payment and receipt of compensation 
was said to free the employer from the alternative liability, inasmuch as to expose 
him to such a claim would be to render him liable to pay twice over. 

So long as it was thought that, if compensation was paid, there was no method 
of recovering what had been so paid or of setting it off against any damages 
afterwards awarded, there was force in this argument (see Perkins’s case (1) 
and Selwood’s case (2) ), but once it was acknowledged, as it was in Unsworth 
v. Elder Dempster (4), that this view was mistaken and that any compensation 
previously paid could be deducted from damages when awarded, the argument 
loses its efficacy. In a case where this course is adopted the employer does not 
pay twice nor has his liability to pay been finally determined. 

In my view, unless the dispute has reached the stage at which the employer 
is at least compellable to pay, either by judgment in an action or by award or 
registered agreement under the Act, he cannot be said to be liable to pay within 
the wording of the subsection. Even a failure at law or the dismissal of a 
claim for compensation would not be enough; there must be some binding 
decision under which the employer is liable to pay. The provisions of this part 
of the subsection are a defence against a legal liability to pay twice, not a method 
of ascertaining whether the workman has or has not made an irrevocable choice. 

But a choice has to be made under the first part of the subsection and must 
at some time become irrevocable. When does this occur? I can find no 
answer, except that it comes when the workman is fully aware of the alternatives 
and deliberately makes his choice between them. He must not only know 
that he has claimed, or is offered or is receiving workman’s compensation as 
such, he must also know that he has an alternative remedy. 

The opinion I have been expressing is, I think, in accordance with the view 
of your Lordships’ House, as expressed in Kinneil Cannel & Coking Coal Co., 
Lid. v. Waddell (18). In Codling v. John Mowlem & Co., Ltd. (19) Arkin, J., 
as he then was, had said ( [1914] 2 K.B. 61, at p. 69), that the provisions referred 
to in the latter part of the section give to the employer the right, independent 
of the exercise by anyone of the option, not to pay twice over, and’ further 
that this would be the result although payment under the statute was made 
without the knowledge and consent of the plaintiff who was seeking to enforce 
common law rights. Lorp Buckmaster did not agree, and Viscount DUNEDIN 
said ( [1931] A.C. 575, at p. 584) : 

What I think the section means to say, and what involves no absurdity, is that no 
individual is to get two payments, one at common law and the other under the Act. 

If the workman, knowing of the alternative, makes his choice, I should regard 
the option as exercised. But if he had not this knowledge, a claim for damages 
which either was not brought to a conclusion, or if brought to a conclusion 
failed, need not be a final election. Even judgment in favour of the workman 
would not of itself necessarily be a final choice, but it would bar a claim under 
the Act because the employer, being thereby liable to pay independently of the 
Act, could not be made liable to pay under it ; the wording of the second half 
of the subsection would protect him. 

For the same reason an award or registered agreement under the Act would 
likewise protect the employer. “But short of such a conclusion I do not see 
why the workman should not withdraw from one claim and proceed in the 
other, always provided he has not deliberately chosen the one or the other 
with full knowledge that the alternative is open to him. ; 

In the present case I think the appellant did make such a choice, and I would 
for that, but for that reason alone, dismiss the appeal. 


Lorp Smonps: My Lords, I concur in the motion that this appeal, the 
facta of which I need not rehearse, should be dismissed and will add only some 
observations upon the meaning and effect of the Workmen’s Compensation 
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Act, 1925, s. 29, which, having caused so much controversy in the English, 
Scotch and Irish Courts, is now, I hope, to be replaced by @ provision more easily 
intelligible. The section in question is, I suppose, introduced for the benefit 
of both the employer and the workman. The Workmen’s Compensation Acts 
provided a new remedy for an injured workman but they could not be read 
so as to take away from him an existing right at common law in the absence 
of a provision to that effect. Yet it was clearly unfair to the employer that in 
respect of the same act or omission he should be doubly liable : therefore some 
provision against that event had to be made. It was made by sect. 29 of the 
1925 Act as similar provision had been made by the earlier Acts: the question 
for your Lordships’ consideration is, what does the section mean ? 

My Lords, there are, I think, two separate questions involved. The first 
is, what is meant by saying that the workman may at his option do one of two 
things ? Having done one of those two things is he debarred from doing the 
other of them, only if (as some would say) he knew that he had a choice, or 
(as others would say) he both knew that he had a choice and was aware of all 
the facts relevant to the making. of the particular choice ? Or having done 
one of those two things, is he, whatever his state of mind may have been, 
altogether debarred from doing the other of them upon the footing that his act 
proclaims his choice ? The second question is, what act or acts amount to claim- 
ing compensation under the Act or taking proceedings independently of it, as 
the case may be, so that after such acts the workman is debarred from his 
other remedy ? That is a question that arises whatever answer may be given 
to the first question. 

Upon the first question I respectfully concur in what has been said by Lorp 
MACMILLAN, whose opinion I have had the advantage of reading. I agree in 
thinking that much confusion has arisen from importing into the consideration 
of this section the niceties of the equitable doctrine of election. I do not under- 
stand how a workman, being given the statutory choice between what I will, 
for brevity, call claim and action, can make his claim and later say: “I will 
now bring my action, for when I made my claim I was unaware that I could 
bring an action.” It is not clear to me whether the contention that he can 
do so is based solely on the words “ at his option ’’ which are found in the section. 
I do not think that it is logical that it should. For without those words the 
section gives the choice: ‘‘ the workman may .. . claim compensation . . 
or take proceedings ... ,” and if where there is a choice, an act, however 
unequivocal, is not decisive unless the actor is aware of his rights, the words 
*‘ at his option ’’ add nothing. 

In Bennett v. L. & W. Whitehead, Lid. (8) Scrurtron, L.J., sai 
K.B. 380, at p. 404) : : He FakavesN sts < 

I do not think you can escape the statutory prohibition i i i 
saying that, though you have jae it, you rene elected poiotitte ee poco a 
This expresses my own view with admirable terseness. If the statute says that a 
man may do one of two things, that involves that he may not do both. If 
he does one of them he cannot. escape by saying: ‘I did not choose or elect 
to do it. He has done it. Res ipsa locuta est. If it is said that this gives 
no meaning to the words “ at his option,” I should be inclined to agree, but in 
any event they are superfluous since he, who has the choice, has also the option 
The value of the words, as it appears to me, lies in this, that they make doubl 
clear, what was already clear enough, that it is for the workman not the emplo - 
to say which remedy shall be pursued. But that does not mean that Le ine 
workman has pursued one remedy, he can deny that it was his choice. 

My Lords, in coming to this conclusion upon what I conceive to be the first 
question, I am assisted by a consideration of the difficulties, overwhelmin 
as they appear to me to be, if the alternative view is accepted, viz. that, what- 
ever a@ workman may have done, he is not debarred from his alternative pha d 
unless he has made a conscious choice between the two remedi It is signi aan 
that, as I pointed ier i i inion, it i obs fis Sign iionns 

; pointed out earlier in this opinion, it is not agreed 
who adopt this vi Pairs ee amongst those 
sop ew, what degree of knowledge is sufficient to make th hoi 
effective. On the one hand it is said that there must be knowledge that th ae 
right to choose: no more apparently is needed. On the other hand j Pa 
—and I will take the latest statement of this kind from the poddinane in ‘Cos 
v. L. & N.E. Ry. Co. (8), of Scorr, LJ. ( [1943] 2 All E.R. 61, at p. 64) : “ that 
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option is beyond doubt a legal right of election ; and no election can be exercised 
by the elector without full knowledge of all material facts affecting his choice.” 
In this view there must be knowledge not only of the possibility of choice in 
general but of all the material facts affecting the particular choice. If indeed 
it is relevant to ascertain the state of the workman’s mind, when he makes 
his claim or brings his action, the latter view appears to me more consistent and 
logical, for it is of little use to the workman to know in general that he has a 
choice unless he knows also all the facts which should guide him in making it. 
The theory postulates that the workman is instructed before he acts. I see 
no justification for stopping half-way and saying that it is sufficient for him 
to know that he has a choice and that it does not matter how much or how little 
he knows of the facts relevant to that choice. 

But, my Lords, if the view so expressed by Scort, L.J., is the right one, 
the practical difficulties are grave indeed. There are no doubt regions of the 
law in which it is necessary to enquire into the state of a man’s mind. But the 
inquiry must always be a difficult one, not lightly to be undertaken. Here 
“all material facts affecting his choice’ must include the very facts which 
can perhaps only be ascertained upon a judicial determination of his claim 
or action, and, even when they have been ascertained, there iaay be nice questions 
as to their bearing upon such problems as the doctrines of contributory negligence 
or volenti non fit injuria introduce. It would appear that the workman can 
make no fully instructed choice until he has been taught by failure or success 
in the claim or action that he has made or brought, and that it is only after 
that that any act on his part is final or irrevocable. If so, it is strange that 
it should have been thought necessary in a certain event and subject to certain 
conditions to preserve to him his alternative remedy, viz., to permit him, if he 
brings his action and fails in it, to ask the court to assess and award him com- 
pensation under the Act. : . 

My Lords, I would say, expanding what I venture to think was in the mind 
of Scrutton, L.J., in Bennett v. Whitehead (L. & W., Lid.) (8), that this is 
but an example of the fundamental proposition that a man intends the natural 
consequences of his acts. He is judged by what he does, not by what he thinks. 
Given alternative rights against his employer he exercises one of them: the 
employer for whose benefit has been introduced the limitation of alternative 
remedy, is bound neither to enlighten him nor to enquire into his state of mind. 
He is entitled to assume that that which the workman has done, he has intended 
to do, that he has “at his option” made his claim or brought his action, as 
the case may be. I think, with deference to those who think or have thought 
otherwise, that Lorp BLACKBURN’s dictum in Kendall v. Hamilton (15) ( [1879] 
4 A.C. 504, at p. 542), that there cannot be an election without knowledge of 
the right to elect (a dictum uttered in a widely different context) does not assist 
your Lordships in the construction of this section. ios 

Answering the first question that I have posed by saying that it is what the 
appellant did, not what he knew or thought, that matters, I turn to the second 
question and ask whether he so acted that he was debarred from taking pro- 
ceedings independently of the Act. Upon this question I understand that no 
doubt is entertained by your Lordships that, however much the simple words, 
“claim compensation under this Act,’’ where they occur in this section, may be 
expanded or refined, however liberally the section may be construed im favour 
of the workman, the present appellant so acted and, if it be material, continued 
so to act with knowledge of his rights, as to debar him from his alternative 
remedy of action. Under those circumstances, fully concurring in the con- 
clusion, I do not think it necessary to consider the widely divergent views 
that have been held upon this subject. But I would safeguard myself in any 
future consideration of the matter, if it should come again before this House, 
by saying that I am far from satisfied that a somewhat strained and unnatural 
meaning has not been placed upon simple words. It is clear, I think, what the 
words “‘take proceedings independently of this Act ”’ ‘mean: That is one 
remedy open to the workman. The other remedy is to “ claim compensation 
under this Act.” If it becomes material, I should wish to censider how far it is 
legitimate to construe these plain words as importing anything more than 7 
demand for compansation as of right, which I understand to be the natura 
and primary meaning of “claim.” Nor should I, unless constrained by authority, 
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be prepared without further consideration to accept the view that it is only 
against an ultimate double liability that the section protects the employer. 
That it has that result is certainly true, but as at present advised I do not see 
why it does not further protect him from proceedings independentiy of the 
Act if a claim for compensation under the Act has been already made. That 
is what the section seems in clear language to say. It may be thought desirable 
to give a greater latitude to the workman in the pursuit of his alternative 
remedies. That is a matter for the Legislature. I am for my part unable by 
judicial interpretation of the section in its present form to achieve that result. 
The appeal should, in my opinion, be dismissed. 
Appeal dismissed with costs. 
Solicitors: W. H. Thompson (for the appellant) ; Gregory, Rowcliffe & Co., 
agents for John Taylor & Co., Manchester (for the respondents). , 
[Reported by C. Sr.J. NicHouson, Esq., Barrister-at-Law.] 





LANGSTONE v. HAYES. 


[Court or AprEAL (Scott, MacKinnon and Tucker, L.JJ.), October 26, 
November 14, 1945.] 


Husband and Wife—Separation deed—Covenant by husband to pay annuity to 
wife—Term during which annuity payable not stated—Death of husband— 
Whether husband’s estate liable for payments—Law of Property Act, 1925 
(c. 20), s. 80 (1). 

By a separation deed which recited that the parties had agreed to live 
separately and apart, the husband covenanted to pay the wife ‘‘ for her 
separate use and for the maintenance and support of herself a clear annuity 
of £104 payable by weekly payments of £2 each until determined as provided 
by cl. 3 (ii) hereof.’ Cl. 3 (ii) provided that the annuity should cease to 
be payable if the husband and wife resumed cohabitation or if the wife 
did not remain chaste. The husband and wife covenanted not to molest 
each other and the wife covenanted to support and maintain herself and 
to keep the husband indemnified against all debts and liabilities incurred 
by her; if she failed to do so, the husband was entitled to deduct out of 
subsequent payments of the annuity whatever amounts he had paid by 
reason of her breach. On the husband’s death, his executor discontinued 
the weekly payments. The wife brought an action against the executor 
and contended that under the Law of Property Act, 1925, s. 80 (1), the 
covenant by the husband to pay the annuity bound his estate. On behalf 
of the executor, it was contended that sect. 80 (1) did not apply because 
there was a contrary intention expressed in the deed and the subsection 
did not in itself have the effect of binding a covenantor’s estate by an 
obligation which was intended to cease on his death :— 

HELp : (i) upon the true construction of the deed, the covenant to pay 
the annuity was not intended to continue after the husband’s death. 

(i1) since there was a contrary intention expressed in the deed, the Law 
of Property Act, 1925, s. 80 (1) did not apply. The effect of that sub- 
section was not to create a liability on the personal estate of a covenantor 
but to extend a pre-existing liability of that estate to the real estate. 

Kirk v. Eustace (1) distinguished. 

(iii) there was no general rule of law that a covenant in a- separation 
deed was intended to bind the estate of the covenantor ; whether such 
an obligation was intended depended on the terms of the particular contract 
In the present case, the obligation to pay the annuity did not pass to the 
executor, since the husband’s covenant could not be construed as intended 
to continue after his death. © 


[EDITORIAL NOTE. There is no general rule that the covenants in 8 i 
deed are to be construed as binding the estzte of the covenantor. It is acheeeten 
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As To DuRaATION OF ANNUITIES UNDER SEPARATION DEE 
; D l aA: Ds, see HALSBURY., 
Hailsham Edn., Vol. 16, pp. 723, 724, para. 1178, and Supplement ; and ror CasgEs 
see DIGEST, Vol. 27, pp. 231-233, Nos. 2028-2043, and Supplement. ] i 
Cases referred to: 
‘ ip 
(1) Kirk v. Eustace, [1937] 2 All E.R. 715: (1937] A.C. 491; Di 
i Nakes ; , : gest Supp.; 106 
L.J.K.B. 617 ;. 157 L.T. 171; revag., [1936] 3 All E.R. 520. ie 


(2) Nicol v. Nicol (1886), 31 Ch.D. 524: 27 Di 58 ; ; 
ofits ; igest 245, 2158; 55 L.J.Ch. 437; 


APPEAL by the plaintiff from a decision of His Honour Jupcz Dae given 
at Birmingham County Court, on June 25, 1945, in which he held that, upon 
@ proper construction of a separation deed made between Cecil Joseph Lang- 
stone and his wife, Bertha Langstone, an annuity of £104 payable by the 
husband to the wife ceased to be payable on the husband’s death. The 
action by the wife against the husband’s executor for payment of the annuity 
was commenced by specially indorsed writ in the district registry and remitted 
for trial to the county court. The facts are fully set out in the judgment of 
the Court of Appeal delivered by Scort, L.J. 

H. D. Baskerville for the appellant. 

G. L. Dawson for the respondent. 

he ; Cur. adv. vult. 
Scott, L.J. [delivering the judgment of the court]: This appeal from His 
Honour JupGE Date in a remitted action depends entirely on the question 
whether his interpretation of a deed of separation dated June 10, 1926, was 
correct. The claim in the action was by the plaintiff (to whom-we will refer 
as the wife) for £106 for arrears of an annuity of £104 a year payable weekly, 
alleged to be due to the plaintiff from the defendant, as executor of the will of 
Cecil Joseph Langstone deceased, her late husband. Of this sum £14 had 
already accrued due at the date of the death, being the amount due for seven 
weeks, in respect of seven weekly payments of £2 each for the period which 
had elapsed from the time of the last previous payment by the husband to the 
date of his death, which occurred on Apr. 2, 1944. This sum was paid into court 
with the admission of liability. The dispute was as to the liability for the 
balance of weekly payments claimed to have fallen due from the executor 
after the death. The main issue tried by the county court judge was whether, 
on its true construction, the covenant by the husband bound his personal 
representatives, or was limited to the joint lives of the spouses. There was in 
the county court also a separate question about income tax, but that was not 
raised before us. 

Counsel for the wife, both below and before us, relied upon the decision of 
the House of Lords in Kirk v. Eustace (1); or alternatively, if that decision 
did not conclude the appeal in his favour, he submitted that his contention 
gave the proper meaning to the covenant and he further relied upon certain © 
observations of Lorp ATKIN, and possibly of Lorp RussELL oF KILLOWEN, 
in that case. In our view, neither argument avails the wife. Unless the deed 
or written contract under consideration is a matter of common form—at least, 
in respect of the particular provision which falls to be considered—it is dangerous 
to seek to apply to it the judicial interpretation of another document unless 
that other document is so similar in its terms as to be almost identical: a 
principle applied to a separation deed by Bowen, L.J., (31 Ch.D. 524, at p. 
529), in Nicol v. Nicol (2). In Kirk v. Eustace (1) the deed of separation said 
expressly that the husband’s obligation to pay was to endure “during the 
life” of the wife. The majority of the Court of Appeal in that case (of which 
I was one, Eve, J., differing) thought that even that clear expression of inten- 
tion ought to give way to other indications in the deed of an intention that it 
was only to operate during the joint lives of the spouses. The instant deed, 
as the county court judge has pointed out, differs in an important respect from 
the deed in Kirk v. Eustace (1): viz., by the complete omission from the deed 
of the phrase ‘‘ during the life of the wife.”” There were apparently no children 
of the marriage. 

The following provisions are contained in the deed : 

1 (i) . . . the wife may at all future times live apart from the husband and free 
from his control . . . (iii) [to be read with the proviso to cl. 3 (ii)] . - - the husbend 
will pay to the wife .. . for her separate use and for the maintenance and support 
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of herself a clear annuity of £104 . . . payable by equal weekly payments of £2 each 
. until determined as provided by cl. 3 (ii) hereof . . . 3 (ii) If at any future time 
the epouses shall with their mutual consent again cohabit 8s man and wife or the wife 
shall not remein chaste the annuity (01 allowance) shall thereupon determine ,. . 
and [the deed] shall become void .. . 
I can see nothing in these provisions to extend the husband’s covenant beyond 
the term of their joint lives: everything presumes the continuance of his life 
during performance of the covenant to pay. This view of the agreement is 
supported by other terms in the deed. Cl. 1 (iv) is the covenant by the husband 
not to molest, and so on; it is obviously limited to his life. Cl. 2 containg 
the wife’s covenants. By cl. 2 (i) she promises to support and maintain herself 
—a meaningless term if addressed to the time when his death will have deprived 
her of her common law right to be maintained by him. Cl. 2 (ii) is her covenant 
not to molest ‘‘ at any future time ”—obviously she could not do so after he is 
dead. The same applies to cl. 2 (ili), to keep the husband indemnified against 
liabilities put on him by her contrary to the deed: to this there is a proviso, 
in cl. 3 (i), that, if she breaks her promises in cl. 2 (i) (or (ili) ), the husband 
may deduct the amount of the liability so imposed by her on him in breach 
of the deed and may repay himself out of subsequent payments of the annuity. 
By cl. 2 (iv) the wife covenants not to take legal proceedings against him for 
misconduct .committed before the date of the deed. Every one of these provi- 
sions seems to us in terms to assume that the husband is still alive and, there- 
fore, to apply only to the period cf their joint lives; thus distinguishing this 
deed of separation, on a radical point of its terms, from Kirk v. Hustace (1). 

The respondent before us, however, relied on two other grounds to support 
his contrary submission. The first was in answer to a contention that the Law 
of Property Act, 1925, s. 80 (i), in terms imposed such an obligation on the 
husband. That subsection says : 

A covenant ... under seal made after Dec. 31, 1881 [when the Co i 
Act, 1881, s. 59, which it superseded, came into Sea binds the ee ee 
well as the personal estate of the person making the same if and so far as a contrary 
intention is not expressed in the covenant... 


The answer to that contention is two-fold: (i) that a contrary intention is ex- 
pressed in this deed ; (ii)—and this we add subject to what is said below in regard 
to the language of the noble Lords in Kirk v. Eustace (1)—that the effect of that 
section is not to create a liability on the personal estate, but to extend a pre- 
existing liability of that estate to the real estate. That this is the meaning of 
the subsection is borne out, we think, by the terms of the Conveyancing Act 
1881, s. 59, the object of which was to extend to heirs an obligation not previousl 
hevtoa on them, but only on the personal estate. f 
e last argument for the respondent was that, even if the decision i } 
v. Eustace (1) did not help him, there were expressions of spite ‘bs Nae 
not two, of the noble Lords which, though not necessary to the decision ant 
therefore not actually binding on this court, gave support to his interpretation 
: ie ate: rae ae case and ought, in due respect to the House of Lords 
o be follow : i ‘ 
ae ed by us ORD ATKIN said ( [1937] 2 All E.R. 715, at pp. 717, 
. . . while it is true that the covenant wa 
for his executors and administrators, [he faa misisd etc epee a hig. 
8. 80 (1), and continued :] therefore, this contract, which is under sear 3 to bi 1 
as if it were made by the husband for his executors and administrators unl : “th 
contrary intention is found expressed in the covenant. So far, the matt restless 
to me to be beyond question, and the wife hes the right expressed in the deed sis aah 
Later, Lorp ATKIN repeated ( [1937] 2 All E.R. 715, at p. 719): 


. . . the statute quite plainly imposes an obligation whi i i 
the contrary intention is expressed. rr find no Sanaa Ph aoa gh i epee, 
If I had to consider the intention of the parties at ali, I should have come to th cal 
clusion that the intention was that the obligation was to last after the death of the 
husband ; but it is unnecessary to decide that. tes 


Lorp Russe. or KInLowEN (as well as the other i 
| noble Lords) ba; isi 
we think, on the words of that deed ‘“ during the life” of a atin prcgies 
cannot see in his decision any reference to any other ground of decision Si 
We are not sure whether it was suggested in argument that in a deed of 


A 
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separation there is a rule of law that covenants are to be construed as intended 
to bind the estate of the covenantor, but, if it was, we know of no such general 
rule.. There is no question here of the scope or limitation of the maxim actio 
personalis moritur cum persona. There was no cause of action (except for the 
£14) which had arisen before the death : the only question is whether the promise 
to pay continued in force after the death so as to give rise at the end of each 
week to a new cause of action against the executor if he did not recognise the 
covenant as binding on him. The question whether such a contractual obliga- 
tion passes to the executor must, in our’view, depend on the terms of the contract 
which is supposed to pass it on. In the case of a promise of an essentially 
personal kind, such as to paint a picture, obviously it does not pass: but the 
reason it does not pass is because the contract, truly interpreted, did not intend 
it to pass. In other words, the passing or lapsing of the promise on the death 
of the promisor must depend on the terms and nature of the contract, construed, 
like every other contract, in the light of the surrounding circumstances. In 
the present case, we can see no reason for construing the husband’s covenant as 
intended to continue after his death. 

The appeal must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Ward, Bowie & Co., agents for Duggan, Elton & James, Birmingham 
(for the appellant) ; Caporn & Campbell, agents for A. C. Hayes & Sheppard, 
Birmingham (for the respondent). 

[Reported by C. St.J. Nichotson, Esq., Barrister-at-Law.] 


Re COMPTON, POWELL v. COMPTON AND OTHERS. 


[(CHancERY Division (Romer, J.), November 6, 1945.] 
Perpetuities—Will—Gift for education of children of named families—* Children ” to 
_ be “ the lawful descendants ” of three named individuals—Money to be invested 
by trustees ‘‘ under a trust for ever to be called” after testatrix and her mother 
—Trust void for perpetuity. 

By her will the testatrix provided that certain money was to be held 
by her trustees ‘‘and invested in trustee stocks under a trust for ever 
to be called” after the testatrix and her mother ‘for the education of 
Compton and Powell and Montagu children as scholarships for the time 
thought best by the trustees,’ such scholarships to be held ‘‘ at the pleasure 
of the trustees.’’ She then added: ‘‘ Compton children are the lawful 
descendants of H. C. Compton Powell children are the lawful descendants 
of Weyland Powell and Montagu children the lawful descendants of William 
Earl of Sandwich. The trustees are always to be one Compton and one 
Powell at the least.”” The question to be determined was whether the trust 
was void for perpetuity, or was valid: for any and what perjod. Tt was 
contended (i) that the words in the will, if properly construed, did not 
indicate an intention to create a perpetual trust; (ii) that, even if the 
gift were not confined to persong ascertained at the death of the testatrix, 
it would not be void for perpetuity because, under the provisions of the 
trust, the trustees could, at their discretion, use up and exhaust the corpus 
of the fund, and, therefore, the principle followed in Re Taylor (1) applied ; 
(iii) that, even if the testatrix had attempted to set up a perpetual trust, 
the court could hold that the gift was valid for a reasonable period of time :— 

Hep: (i) in view of (a) the terms in which the trust was constituted. 
(viz., ‘‘ under a trust for ever to be called ’’) and (6) the definition clause 
at the end of the disposition, (“Compton children are the lawful descen- 
dants ” of the three persons named therein) the testatrix intended to set up 
for an indefinite period a trust to benefit in a specific way the lawful descen- 
dants of the three named persons. 

(ii) the principle followed in cases where the corpus of a trust fund could 
without infringing the terms of the gift, be dealt with in the discretion 
of the trustees, did not apply, because the real object of the testatrix was 
to set up @ perpetual investment fund to be retained by the trustees and 
used by them in a particular manner ; the trustees merely had a discre- 
tion as to which persons among the specified class were to have scholar- 


ships, and for how long. 
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Re Taylor (1) distinguished. ar eae - 

(iii) since there were no words in the will limiting the operation of the 
trust to a period permitted by law, the will did not contain the essential 
elements required to enable the court to hold that the gift was valid for a 
limited period. $o23 ; 

Re Hooper (2) and Pirbright v. Salwey (3) distinguished. 

(iv) upon’ the true construction of the will, the trust was void for per- 
petuity. 

[EDITORIAL NOTE. The gift in issue in this case was decided in earlier proceedings 
(see [1945] 1 All E.R. 198), to lack the public character necessary to make it @ charitable 
trust. It is now held to be void as a perpetuity, being for an indefinite period. The 
possibility that the trustees might have recourse to the corpus is not sufficient to save 
it from failure, since the real object of the testator was to set up & permanent fund. 
It cannot be held valid for a limited period, since no phrase equivalent to “so far as 
they legally can do so” (as in Re Hooper (2) ), or “so long as the law for the time 
being permits ” (as in Pirbright v. Salwey (3) ) appears in the will. 

As to Girrs Vor ror PERPETUITY, see HALSBURY, Hailsham Edn., Vol. 34, 
pp. 220-222, paras, 275, 276; and For CasEs, see DIGEST, Vol. 44, pp. 766-768, 
Nos. 6248-6265.] 

Cases referred to : 
*(1) Re Taylor, Midland Bank Executor and Trustee Co., Ltd. v. Smith, [1940] 2 All 
E.R. 637; [1940] Ch. 481; 109 L.J.Ch. 188; 163 Tetaeo Le 
*(2) Re Hooper, Parker v. Ward, [1932] 1 Ch. 38; Digest Supp. ; 101 L.J.Ch. 61 ; 
146 L.T. 208. 
*(3) Pirbright v. Salwey, [1896] W.N. 86; 8 Digest 261, 230. 

ApsJoURNED Summons to determine whether a trust set up under the will of the 
testatrix was void for perpetuity or uncertainty, or was valid for any and what 
period. The facts and the relevant provisions of the will are fully set out in the 
judgment. 

N.C. Armitage for the trustee. 

J. Neville Gray, K.C., and B. G. Burnett-Hall for the next of kin. 

C. E. Harman, K.C., and H. E. Salt for one of the Montagu children. 


Romer, J.: This summons raises a question under the will of the late 
Alice Theophila Compton, who died on Nov. 14, 1941. Her will, which is dated 
May 29, 1906, is obviously a home-drawn document and is ungrammatical 
and, to some extent, ill-spelt. In the first place, she bequeathed, in effect, 
what she had inherited from her mother to the plaintiff, Edward Weyland 
Martin Powell. Then she dealt with money which was not brought into the 
family by her mother, and directed as follows : 

The money which was not brought into the family by my mother is to be held by my 
trustees and invested in trustee stocks under a trust for ever to be called the Mary 
Catherine Compton and her daughter Alice Theophila Compton ‘Trust for the education 
of Compton and Powell and Montagu children but Compton and Powell children are to 
have the preference as scholarships for the time thought best by the trustees not over 
the age of 26 years. It is not to be used as a pension or income for anyone and is to 
be held as scholarships at the pleasure of the trustees. It is to be used to fit the children 
to be servants of God serving the nation not as students for research of any kind. 
No person shall be allowed as a family who is not born in wedlock and who is not of 
sound mind and body. Compton children are the lawful descendants of H. C. Compton 
of Manor House Minstead Powell chidn (sic) are the lawful descendants of Weyland 
Powell of Foxhan Park Lyndhurst and Montagu children the lawful descendants of 
William Earl of Sandwich father of the Earl of Sandwich hereinbefore mentioned. The 
trustees are always to be one Compton and one Powell at the least and are never to be 
less than four. 

The fund, which is the subject of that disposition, is a considerable one 
amounting in value to something over £100,000. The summons asks whether 
the trust is a valid charitable trust, or is void for perpetuity or uncertainty 
or is valid for any and what period. The question as to whether it was a valid 
charitable trust came before CoHEN, J., some little time ago. He took the view 
that it was a valid charitable trust, but the Court of Appeal took a different 
view and held that it was not a valid charitable trust. The matter now comes 
before me to decide whether it is void for perpetuity or uncertainty, or is valid 
for any and what period. The Court of Appeal assumed, for the purposes of 
the discussion and for the purposes of its decision, that this gift was intended 
to go on for an indefinite period of time, without expressing any view one way 
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or the other as to whether that was so or not. The first question that I have 
to decide is: Who are the objects of the trust ? Are they the children of the 
Compton and Powell and Montagu families who should be living at the time 
of the testatrix’s death, or are they persons who, from time to time, for an 
indefinite period, may be able to say of themselves that they are the lawful 
descendants of H. C. Compton, Weyland Powell or the Earl of Sandwich ? 
If the gift is confined to those persons who were children, in the strict sense, 
of those three families at the date of the testatrix’s death, or to a class which 
is confined to persons who were living at the testatrix’s death, then it is reasonably 
clear that the gift would be perfectly valid and would not fail by reason of 
perpetuity or uncertainty or anything else. If, on the other hand, it was 
intended that the objects of the gift should embrace people who might from 
time to time be able to say of themselves that they were the lawful descendants , 
of thees three persons, then—at first sight—it would seem that the perpetuity 
rule had been infringed. 

It seems to me that the testatrix did have in mind the class of persons who 
might from time to time be able to describe themselves as the lawful descendants 
of these three families because that is what she says in the definition clause : 

Compton children are the lawful descendants of H. C. Compton of Manor House 
Minstead Powell chidn (sic) are the lawful descendants of Weyland Powell [and similarly 
with regard to the Montagu children]. 


Tread that as meaning ‘“‘ by ‘ Compton children, ’ I mean the lawful descendants,” 
andsoon. So read, the effect would be that the money is to be invested under a 
trust for ever to be called the Mary Catherine Compton and her daughter Alice 
Theophila Compton, Trust, for the education of the Compton and Powell and 
Montagu descendants as thereinafter defined. Having regard to the definition 
clause which she puts in later on, it is not possible, in my opinion, to hold that 
she had in mind only those persons who were children of these families at the 
time of her death. Therefore, I start off on the footing that she had in mind 
all those persons who might at any time thereafter be described as the lawful 
descendants of these three people. It seems to me that that is also very strongly 
corroborated by the terms in which the trust is constituted. It is: 


- . » to be held by my trustees and invested . . . under a trust for ever to be called 
the Mary Catherine Compton and her daughter Alice Theophila Compton Trust. 


In my view, that means that the trust, the objects of which are set out directly 
afterwards, is to be continued for an indefinite period of time; and whether 
you read it as “‘ to be held by my trustees and invested in trustee stocks under a 
trust for ever” or ‘“‘ under a trust for ever to be called the Mary Catherine 
Compton and her daughter Alice Theophila Compton Trust ” one arrives at 
the same result, that the testatrix is indicating an intention to set up a trust 
for purposes which may last for an indefinite period of time. I am mindful 
of the fact that later on the phrase “ the trustees are always to be one Compton 
and one Powell at the least” is used. It was suggested that that is a common 
form phrase in wills and merely means “ for as long as the trust subsists,” and 
does not indicate an intention to create a perpetual trust. But, even so, it 
seems reasonably plain that the idea or conception which the testatrix had in 
mind was to set up, for an indefinite period, a trust to benefit, in a specific 
way, the lawful descendants of those three respective persons, those lawful 
descendants being described, for the sake of brevity, in the early part of the 
disposition as ‘ children.” , 

If the effect of the gift is that the trustees are to hold this fund in that way, 
it would appear, at first sight, that the rule against perpetuity is infringed— 
under certain rules (which are well known, and which are referred to in JARMAN 
on WILLS, at pp. 278, 279 and 304), dealing with powers and discretionary 
trusts which are created for a period which may exceed that allowed by the 
rule against remoteness. But it is said that, even if the gift is not confined 
to persons who were ascertainable at the testatrix’s death—and I have held 
that it is not—nevertheless, by reason of the provisions under which the scholar- 
ships are set up, the rule against perpetuities is not infringed because the trustees 
could, if they liked, have distributed, and, indeed, might conceivably be driven 
to distribute, the corpus, or use it and exhaust it ; and that being so, the rule, 
which has been observed over and over again, ( 71.¢6., that, if the donee of a gift 
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can, without infringing the terms of the gift, spend the money as he chooses, 
no question of perpetuity can arise), would apply. Re Taylor (1) was referred 
to as one of the most recent cases on the subject. A iise 

I do not, however, think that the principle of these cases has any application 
here. It seems to me that the real object of the testatrix was to set up & perpetual 
investment fund which was to be retained by the trustees and used, at their 
discretion, for the purpose of providing scholarships (as distinct from providing 
income) for the benefit of the persons who qualified., This idea of the testatrix 
as expressed by the language she has used, necessarily involves the notion of 
an, indefinite and possibly perpetual trust, and, although one naturally would 
give effect, so far as one legitimately can, to the express wishes of a testator 
or testatrix, if, in fact, one finds that she has expressed her bounty in terms 
-_ which run counter to established principles and rules of law, no effect can be 
given to them and they must fail. It seems to me that the testatrix, in attempt- 
ing, as she has done, to set up a perpetual trust for the benefit of persons who 
are not charitable objects, has done what she cannot do, and the gift must fail. 

Assuming that to be the case, it is then said that there is no reason why the 
gift should not be held to be perfectly valid for a limited period of time, and a 
term of 21 years is suggested as being a reasonable period and one which the 
law could sanction and which should be approved in the present case. I was 
referred to Re Hooper (2), before MaucHam, J., in which the headnote reads : 


A testator bequeathed to his executors and trustees money out of the income of which 
to provide, “‘ so far as they legally can do so and in any manner that they may in their 
discretion arrange,” for the care and upkeep of certain graves, & vault, certain monu- 
ments, & tablet and a window. On # summons to determine whether the bequest was 
valid in whole or in part: Held, that (the rule against perpetuities not applying to the 
trust for the upkeep of the tablet and the window) the trust for the upkeep of the graves, . 
the vault and the monuments was valid for 21 years from the testator’s death. 


Mavuauam, J., founded himself, in arriving at that conclusion, on a previous 
decision of STIRLING, J., in Pirbright v. Salwey (3). In Pirbright v. Salwey (3) 
the trustees were directed to employ income for a particular purpose, vz., in 
keeping up @ certain inclosure in a churchyard and decorating the same with 
flowers “‘ so long as the law for the time being permits ”’ ; and there STrRiinG, J., 
held that the gift was valid for at least a period of 21 years from the testator’s 
death. In Re Hoopér (2) the words qualifying the period of time during which 
the money had to be expended were “‘'so far as they ”’ (7.e., the trustees) ‘ legally 
can do so.”” Mavuaua, J., held ( [1932] 1 Ch. 38, at pp. 40, 41), that the phrase 
‘so long as the law for the time being permits ”’ was in effect the same as the 
language in the gift before him, wz., ‘‘ so far as they legally can do so’; so he 
followed Pirbright v. Salwey (3), and held that the trust for the upkeep of the 
graves, the vault and the monuments was valid for 21 years from the testator’s 
death. There is nothing here which, in my opinion, amounts to a direction 
similar to that which resulted in the decision in those two cases. There are 
no words here such as “‘ so long as may be legally necessary,’’ or to that effect. 
It is merely a trust which is to go on, not for so long as tne law may permit, 
but so long as there may be from time to time lawful descendants of H. C. 
Compton, Weyland Powell or the Earl of Sandwich. The essential elements, 
which enabled the judges in Re Hooper (2) and Pirbright v. Salwey (3) to arrive 
at the decisions which they expressed, are absent from the present case, and 
there is nothing of their nature to be found which can take their place, and which 
could provide the ground for coming to the same conclusion. 

Therefore, I must arrive at the conclusion that the children whom the testatrix 
had in mind were not confined to persons living at the date of her death, but 
would embrace all persons who, from time to time, could say of themselves 
that they were the lawful descendants of those three named persons. As I 
come to the conclusion that the fund which is to be set aside for the benefit 
of those persons has to be retained and invested by the trustees for ever, and 
held under a particular name, the income being disposed of by the trustees 
in scholarships in the manner which is indicated, and as I have no language in 
the will before me which enables me to limit the operation of the trust to 21 
years, or any other definite and legitimate period of time, I have no course open 
to me but to say, and I so declare, that the gift is void for perpetuity. 


A 


B 
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Declaration accordingly. 

Solicitors : Lovell, Son & Pitfield, agents for Nantes, Maunsell & Howard, 
Bridport (for the trustee) ; Farrer & Co. (for the next of kin) ; Royds, Rawstorne 
& Co. (for one of the Montagu children). x 


[Reported by B. AsHxKernazi, Esq., Barrister-at-Law.]} 


MACINTYRE v. MACINTYRE AND MOPPETT. 


[PRoBaTE, DIvoRCE AND ADMIRALTY DIvIsIon (Bucknill, J.), October 30, 31, 
November 1, 1945.] 

Divorce—Evidence—Cross-examination—Husband’s petition—Prayer for dis- 
cretion inserted erroneously—A pplication to amend petition—A ffidavit sworn 
by husband denying adultery—Wife’s petition alleging different adultery 
without reference to adultery denied in affidavit—Husband’s evidence confined 
only to matters in affidavit—Cross-examination restricted to charge specifically 
Specie Matas Court of Judicature (Consolidation) Act, 1925 (c. 49), 
8. : 

The husband filed a petition on Oct. 2, 1944, in which he alleged that 
his wife had committed adultery and in his prayer he asked for the exercise 
of the court’s discretion. On Dec. 28, 1944, he swore an affidavit asking 
for leave to amend his petition by deleting the prayer for discretion which, 
he stated, had been inserted owing to a misunderstanding between him and 
his solicitors. The misunderstanding arose because the husband had 
alleged that he had had an adulterous association at Aleppo in order that 
his wife might divorce him. In para. 4 of the affidavit he made the follow- 
ing statement: ‘‘I did not, however, commit adultery on that occasion 
or any other occasion.” In Sept., 1945, the wife filed a petition for divorce, 
alleging that the husband had committed adultery with a woman whose 
Christian name only was known, but the petition contained no reference 
to the alleged incident at Aleppo. The husband’s evidence was restricted 
to a denial that adultery had been committed at Aleppo. The question 
for the determination of the court was whether the husband could be 
cross-examined as to the adultery now alleged in the wife’s petition :— 

HELD: the husband could not be cross-examined as to the alleged 
adultery in the wife’s petition because at the time when he swore the 
affidavit that question had not been raised. To hold that the affidavit 
allowed the husband to be cross-examined as to the whole of his conduct 
during his married life would infringe the principle of the common law 
rule that no one could be required by evidence to criminate himself or herself. 

Cavendish v. Cavendish (1) applied. Morton v. Morton (3) followed. 

[EDITORIAL NOTE. Bowen, L.J., pointed out in Cavendish v. Cavendish (1) that 
the doctrine that ‘‘no one is bound to criminate himself,” although dating back to 
the days of ecclesiastical censure, still applies with full force to a charge as grave as 
that of adultery. It is accordingly held that the prohibition in s. 198 of the Judicature 

Act, 1925, against questions tending to show that a party has been guilty of adultery, 

unless he has already given evidence in disproof of such adultery, is to be strictly 

construed, and in the circumstances here in issue made such questions inadmissible. 

As TO PKOTECTION OF PERSONS ACCUSED OF ADULTERY, see HALSBURY, Hailsham 

Edn., Vol. 10, pp. 735, 736, para. 1138; and ror Caszs, see DIGEST, Vol. 27, pp. 

430-432, Nos. 4383-44903.] 

Cases referred to : 

*(1) Cavendish v. Cavendish, [1926] P. 10; 27 Digest 425, 4313. 

*(2) Redfern v. Redfern, [1891] P. 139; 27 Digest 263, 2317; 60 L.J.P.9; 64 L.T. 68. 

*(3) Morton v. Morton, Daly and McNaught, [1937] 2 All E.R. 470; [1937] P. 151; 

Digest Supp.; 106 L.J.P. 100; 156 L.T. 46. 


CONSOLIDATED Petitions for dissolution brought (i) by the husband, charging 
the wife with adultery ; (ii) by the wife, charging the husband with desertion 
and with adultery. The husband sought leave to amend his petition by deleting 
the prayer asking for the exercise of the court’s discretion and stated in his 
affidavit : ‘‘ I have not in fact committed adultery and the discretion was only 
asked for owing to @ misunderstanding between me and my solicitors.” The 
misunderstanding arose out of the fact that the husband had faked an adultery 
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at Aleppo because he wanted his wife to divorce him. Para. 4 of the affidavit 
also stated: ‘‘I did not, however, commit adultery on that occasion or any 
other occasion.” The wife, in her petition, alleged that the husband had 
frequently committed adultery with a woman whose surname was unknown 
but whose Christian name was known, without making any reference to the 
adultery at Aleppo. The only matter calling for report was the limit set to 
the cross-examination of the husband after he had restricted his evidence to a 
denial of the adultery at Aleppo. 

J. Scott Henderson, K.C., and R. T. Barnard for the husband. 

Gilbert H. Beyfus, K.C., and C. A. Marshall-Reynolds for the wife. 

H. D. Baskerville for the co-respondent. 


Bucknit, J.: This point is an interesting one, and arises under very 
peculiar circumstances ; and it is one of great importance to the parties, having 
regard to the possible course that the case may take. 

The material facts are these. On Oct. 2, 1944, the husband filed a petition 
in which he alleged that his wife had committed adultery, and in his prayer 
he asked for the exercise of the discretion of the court. On Dec. 28, 1944, he 
swore an affidavit asking leave to amend his petition by deleting the prayer 
for discretion, and in his affidavit he says : : 

I have not in fact committed adultery and the discretion was only asked for owing 
to a misunderstanding between me and my solicitors .. . 


Then he sets out what the misunderstanding was. I do not think I need really 
refer to it, but the gist of it was that he faked an adultery in Aleppo because 
he wanted his wife to divorce him ; and in para. 4 he states this : 


I did not, however, commit adultery on that occasion or any other occasion. 


I think the affidavit was framed for the purpose of dealing only with this 
particular faked adultery at Aleppo, although it is certainly couched in the 
widest possible terms. 

In Sept., 1945, the wife filed a petition in which she alleges that he has 
frequently committed adultery with a woman whose surname is unknown but 
whose Christian name is Kathleen, and says nothing about this adultery at 
Aleppo. The husband gave evidence tending to show that he had not com- 
mitted adultery at Aleppo, and said nothing more about his own conduct. 
In cross-examination counsel for the wife asserted his right to cross-examine 
the witness as to his conduct with Kathleen, and the question I have to decide 
is whether those questions are admissible, or whether the husband is entitled 
to refuse to answer them. ‘The question depends upon the interpretation to be 
placed on the Judicature Act of 1925, s. 198, which is in the following terms : 

The parties to any proceedings instituted in consequence of adultery and the husbands 
and wives of the parties shall be competent to give evidence in the proceedings [and 
husband and wife are parties] but no witness in any such proceedings, whether a party 
thereto or not, shall be liable to be asked or be bound to answer any question tending 
to show that he or she has been guilty of adultery unless he or she has already given 
evidence in the same proceedings in disproof of the alleged adultery. 


_ It is said by counsel for the wife that the husband has already given evidence 
in the same proceedings in disproof of the alleged adultery because of the affidavit 
which I have referred to. On the other hand counsel for the husband has 
argued that the affidavit is not evidence in the same proceedings, and in any 
case it is not in disproof of the alleged adultery. 

It is material to consider for a moment what the object of the rule is, and I 
find that set out by Lorp Mrrrivats, P., in Cavendish v. Cavendish (1), where 
he refers to Redfern v. Redfern (2), in which Bowen, L.J., says ( [1891] P. 139 
at p. 147) : : 

It is one of the inveterate principles of English law that a pa 
to discover that which, if Bs eaied | saall tend to subjects a pa Be cle 
penalty, forfeiture, or ecclesiastical censure. In these days, when the thunders of the 
Church have become less formidable, the rule, so far as it relates to ecclesiastical censure 
seems to wear an archaic form; but adultery is a charge of such gravity as to render 
it not unnatural that we should find the doctrine still applicable to it—that “no one 
is bound to criminate himself.” Based upon the traditions of a law belonging to an 
earlier age, and @ fear of ecclesiastical monitions that is now technical and obsolete 
the privilege in such a case has never been abrogated. The principle has been recognised 
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&s governing similar subject-matter by common | ity ali ; 
ecclesiastical courts have dealt with ieeabat iit _ ‘eae hate 
It is quite true that Cavendish v. Cavendish (1) had to do with a question of 
discovery, but the same principle seems to me to apply here. 

There is one other case I must refer to because it throws light on the meaning 
of the words “‘ alleged adultery,” and that is Morton v. Morton (3), where Sm 
Boyp MErriavy, P., says ( [1937] 2 All E.R. 470, at pp. 473, 474) : 

. . sect. 198 of the 1925 Act . . . means that unless and until the husband or wife, 
as the case may be, has denied the adultery with regard to which the cross-examination 
is to be directed there is no right to cross-examine with regard to that particular 
adultery. 

He goes on to deal with the facts of that particular case, and says ( [1937] 2 All 
E.R. 470, at p. 474) : Meat 

If the party has given evidence denying adultery in general, then, of course, cross- 
examination may be directed to that general denial . . . 

I think in this case that the husband has not given evidence in disproof of 
the alleged adultery, because at the time when he swore the affidavit no question 
as to his conduct with Kathleen had been raised or alleged, and the general 
terms of his affidavit are to be confined to his conduct with the girl at Aleppo. 
To hold that that affidavit entitles his wife to cross-examine him as to the whole 
of his conduct during his married life seems to me to infringe the principle of 
the rule, and, therefore, I rule that the questions are inadmissible. 


Husband's petition dismissed with costs, wife granted a decree nisi on the ground 
of desertion and co-respondent dismissed from the suit and awarded his costs. 


Solicitors: Blundell, Baker & Co. (for the husband) ; Howard, Kennedy, 
Genese & Co. (for the wife and the co-respondent). 
[Reported by R. Henpry Wuirs Esq., Barrister-at-Law.] 


— + 


OCEAN STEAMSHIP CO., LTD. v. LIVERPOOL AND LONDON 
WAR RISKS ASSOCIATION, LTD. 


{Kine’s Bencon Division (Atkinson, J.), October 23, 24, 25, November 16, 
1946.] 


Insurance—Marine insurance—War risks—Warlike operations—Ship carrying 
urgently needed war material including deck cargo—Damage caused by effect 
of heavy seas on deck cargo and aggravated by reason of speed of ship—Damage 
resulting from additional risks incurred by reason of warlike operation— 
Damage consequence of warlike operation. 

The Priam, which was requisitioned by the Government, was insured 
by war risks insurers against the consequences of warlike operations. On 
Dec. 2, 1942, she sailed from Liverpool for Alexandria, via the Cape, with a 
very heavy cargo of war material urgently needed by the Army in Egypt. 
So much had to be taken that part of the cargo had to be carried on deck. 
But for the urgent military necessity, the master would have refused to 
carry deck cargo on a voyage across the Atlantic at that time of the year. 
Between Dec. 7 and 12, the ship encountered very heavy weather. The 
deck cargo, which had been securely lashed to the hatch covers, became 
loose and caused part of the hatch covers to be stripped away, with the 
result that the holds were flooded. In spite of the heavy seas and the 
damage suffered, the ship continued at the maximum speed possible because 
of the urgent need for the cargo. She thereby suffered still further damage. 
In an action against the war risks insurers, it was contended by the ship- 
owners (i) that the damage caused by the weather to the ship while she was 
engaged on a warlike operation was a consequence of the operation ; (it) 
that the nature of the operation created additional risks and perils which 
were the effective cause of the damage :— 

He p : (i) damage resulting from heavy weather while a ship was engaged 
on a warlike operation was not a consequence of that operation. 

(ii) the damage to the ship was the result of the additional perils incurred 
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by her owing to the nature of the operation. The damage was, in gid 
the consequence of the warlike operation and the war risks insure 
liable on the policy. ; : 
Hindustan 8.8. vars v. The Admiralty (4) and Reischer v. Borwick (5) 
applied. ’ 
[EDITORIAL NOTE. It was laid down in the Yorkshire Dale case (2) sprit Apia seed 
befalling a vessel engaged upon @ warlike operation is not & paneiuee o : haan 
tion when it is the result of some external event in which the contains spersictckcs . 
an active participant. This applies particularly to heavy weather, an ‘ “ir Sabin! ae 
accordingly holds that this, per se, would not make the loss one due to we ; Lae lena 
It seems, however, that there may be more than one proximate cause of & ve Set 
the heavy weather encountered on the voyage in question would oh) phot “et 
injury but for the exceptional carriage of deck cargo and the sapmige as fai rie 
being incidental to the warlike operation undertaken, the case is hel fe) nor rire 
tne decision of the House of Lords in the Yorkshire Dale (2), that “ the totality o 
looked at.” 
aa mo Wane Risxs, see HALSBURY, Hailsham Edn., Vol. 18, pp. 314-318, pia: 
439-442, and Supplement; and ror CasEs, see DIGEST, Vol. 29, pp. 226-230, Nos. 
1836-1861, and Supplement.] 


Cases referred to : ; 

*(1) Hamilton, Fraser & Co. v. Pandorf & Co. (1887), 12 App. Cas. 518; 29 Digest 
203, 1624; 57 L.J.Q.B. 24; 57 L.T. 726. ° isis 

*(2) Yorkshire Dale S.S. Co., Ltd. v. Minister of War Transport, The Coxwold, [ J 
2 All E.R. 6; [1942] A.C. 691; 111 L.J.K.B. 512; 167 L.T. 349; revsg., 
1941] 3 All E.R. 214. 

*(3) Cis fan Steamers, Ltd. v. Board of Trade, The Clan Matheson, [1929] A.C. 514 ; 
Digest Supp.; 98 L.J.K.B. 408; 141 L.T. 275. ; 

*(4) Hindustan S.S. Co. v. The Admiralty, [1921] 8 Lloyd L.R. 230; Digest Supp. ; 

*(5) Reischer v. Borwick, [1894] 2 Q.B. 548; 29 Digest 206, 1650; 63 L.J.Q.B. 753 ; 
T1?L. Te 238, 


Action by shipowners to recover on a war risks insurance policy. The facts 
are fully stated in the judgment. 
_ Owen L. Bateson, K.C., and A. J. Hodgson for the shipowners. 
Ff. A. Sellers, K.C., and Patrick Devlin, K.C., for the insurers. 
_ Cur. adv. vult. 
ATKINSON, J.: The question in this case is whether certain damage suffered 
by the motor vessel Priam was the consequence of a warlike operatior. The 
ship was insured by the defendants from June 30, 1942, to Dec. 29, 1942, against 
King’s enemy risks. The expression “‘ King’s enemy risks’ was defined in 
cl. 1 in this way : 


This insurance is only to cover the risks (in this policy referred to as ‘‘ King’s enemy 


risks ’’) of capture . . . [and] of the consequences of hostilities or warlike operations 
by or against the King’s enemies. 
Cl. 7 (6) runs: 


If the ship is requisitioned by or on behalf of His Majesty [and this ship was] this 
policy so long as the requisitioning remains effective shall have effect subject to the 
following modifications . . . (3) ‘‘ War risks ” means the risks of war which would be 
excluded from an ordinary English policy of marine insurance by the following, or 
similar, but not more extensive clause ‘“‘ warranted free of capture . . . also from the 
consequences of hostilities or warlike operations.” 


On Dec. 2 the ship sailed from Liverpool for Alexandria with a cargo of which 
78.5 per cent. consisted of war stores. It is conceded that the voyage was a 
warlike operation. Between Dec. 7 and 12 she encountered very heavy weather 
and sustained damage and thereby expense to the extent of £1,632 108. 10d. 
The plaintiffs claim that damage resulting from heavy weather while a ship 
is engaged on a warlike operation is a consequence of that operation or, at any 
rate, that under the special circumstances of this case it was such a consequence, 

The facts are as follows. The Priam is a motor vessel of 10,829 gross tonnage, 
486ft. long with 66ft. beam. She was practically a new ship in 1942, capable 
of.17 knots. The draught forward was 29ft. 4ins., and aft, 30ft. 9ins. She 
was under requisition by the Minister of War Transport and was ordered to 
proceed, in Dec., 1942, from Liverpool to Alexandria. She was to sail independ- 
ently and her route was dictated, north of Ireland then slightly north of 
west until she reached latitude 58° and longitude 35° west, and then she was 
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to proceed south passing to the west of the Azores direct to the Cape. She 
was to zigzag continuously. A glance at the map will show what an indirect 
course she was to take. But for the war, the route would have been east of Ireland 
and by the Mediterranean. The Battle of Alamein having just been fought 
the cargo was of great military importance. It consisted of aeroplanes, tanks, 
guns, ete., things which were urgently needed, and time was of the utmost 
importance: So much cargo had to be taken that the master was asked to carry 
cargo on deck. But for the fact that the cargo was of vital military importance, 
he would have refused; on principle, he disapproved of all deck cargo on 4 
voyage across the Atlantic at that time of the year. He said that he had never 
before been asked to carry deck cargo under such conditions, and I am satisfied 
that, but for the requirements of the operation, he would not have carried deck 
cargo. The cargo carried on the forward well deck included two cases containing 
aeroplane bodies, weighing, the one, 3 tons 10 cwts., and the other, 2 tons 15 cwts., 
and a tank bridge layer weighing over 21 tons. The two cases were firmly 
lashed in position on the hatch covers of No. 2 hold and the tank was firmly 
lashed in position on the starboard side of the vessel immediately opposite to 
the said hatch covers. The Priam sailed on Dec. 4, put into the Clyde to renew 
a cast iron T piece on the starboard main engine, left the Clyde on Dee. 5, and for 
two days all went well. Then followed a period of exceptionally heavy weather. 
There was a succession of gales from Dec. 7 until Dec. 13. A new gun platform 
had been mounted on the forecastle head. On the night of Dec. 7 the wind 
réached gale force; at 11 a.m. on Dec. 8, the cases of aeroplanes began to see- 
saw across the tarpaulins owing to their being struck by a sea which caused the 
cases partly to collapse and so slackened the lashings. By 6 p.m, the tarpaulins 
were badly damaged. There was a head wind from the southwest and.the ship 
was shipping water. On Tuesday night (¢.e., Dec. 8) the tarpaulins were badly 
torn. At dawn on the Wednesday, it was seen that a few of the short hatch 
covers were missing, and the 21 ton bridge layer was adrift on the starboard 
side of the deck. Its wings had evidently come into contact with the tarpaulins 
and cut them. The bridge layer was relashed and the damage to the hatch 
covers was made good; but there was llft. of water in No. 2 hold, and the 
evidence was that the weight of this water would be round about 800 tons. 
The effect of this was to increase the mean draught by 144ins., and the draught 
forward by 3ft. 6ins. On the Wednesday afternoon, although there was 10ft. 
of water in that hold, the engines were turning at the rate of 100 revolutions 
per minute, which meant that she was going almost full speed. On Wednesday. 
night there was, again, a strong west wind and the speed had to be reduced, 
but on Thursday at 7 a.m., although there was 9ft. of water in the hold, the 
ship was going at full speed. On the Thursday morning, it was observed that 
the windlass motor room had been flooded. The electrical equipment.there was 
saturated with sea water and a considerable amount of damage had been done. 
I accept the evidence that that damage would not have happened unless the 
vessel had been down by the head and been driven unduly fast against the 
seas. There was more trouble on Friday, but Saturday Dec. 12, was the more 
important day. There was a very high cross sea and at 2.30 a.m. the bridge 
layer again came adrift, and crashed across No. 2 hold—the aeroplanes too, were 
at large, being washed about—and it was seen that the hatch was stripped 
completely of 24 sections of hatch covers. There were 32ft. 6ins. of water 
in the hold, and the evidence was that the weight of that water would be 
2,243 tons, or thereabouts. The ship was down by the head by 10ft. 5ins. 
At 11 p.m. she safely reached Pontadelgada and the danger period was over. 

I am satisfied that, except for the damage to the gun platform, the damage 
suffered would not have been suffered but for the tearing of the tarpaulins and 
the stripping of the hatch covers. It was due to the stripping of the hatch 
covers that at first the 11ft. of water and later the 32ft. 6ins. of water got into 
the hold. The weight of the water in the hold inevitably caused the ship 
to be deeper in the water and to be very materially down by the head. The 
ship thereby lost buoyancy and finally the well decks were awash and the 
ship became a very easy prey to the violence of the waves. But for the bah 
of the operation, the master would have, when necessary, hove to or run before 
the wind. At times he did, but the urgency for speed induced him to forge 
ahead in the teeth of the gales, when he would not have done so had he but to 
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consider the safety and wellbeing of the ship and not the urgency of the seg cp 

The question for decision in these cases is often put in this way: Woul ai 
underwriter insuring against the perils of the sea, but warranted free from the 
consequences of warlike operations, be liable for this loss. The provision 
is a limitation of liability in respect of loss caused by the insured perils. The 
underwriter is not to be liable for loss, albeit caused by perils of the sea, if that 
loss is in truth a consequence of a warlike operation. Doubtless, the damage 
would be covered by a policy against perils of the sea without any relevant 
exception. The sea did the damage. The fact that it did the damage because 
of the destruction of hatch covers would not prevent the loss being caused 
by a sea peril: see Hamilton Fraser & Od. V: Pandorf & Co. (1), where a 
cargo was damaged by sea-water escaping from a pipe on board the ship 
owing to the pipe having been gnawed through by rats. But that does not 
settle the question whether the damage was, or was not, caused by perils of the 
sea in consequence of a warlike operation. In the Yorkshire Dale case (2) 
Lorp Wricut said ( [1942] 2 All E.R. 6, at p. 15): 


The stranding in this case was undoubtedly a peril of the seas, but we must look 
behind the stranding in order to ascertain whether the cause of the casualty was @ 
peril which could be described as a consequence of warlike operations. 


If the charterparty in Hamilton v. Pandorf (1) had contained an exception 
of consequences of damage done by rats the result would have been different. 

In this case the plaintiffs submit two contentiors. The first is the broad 
proposition, that damage caused by weather to a ship while engaged on a war- 
like operation is a consequence of that operation, even though the character 
of the operation has nothing to do with the damage suffered. The second 
contention is that, on the facts in this case, the nature of the operation created 
additional risks and perils which were the effective cause of the damage done. 
True, heavy weather was the immediate cause in point of time, but the heavy 
weather only caused the damage by reason of the extra risks and perils entailed 
by the warlike nature of the operation. It is plain, it is said, that the bulk 
of the damage to the ship would not have been suffered if there had been no deck 
cargo, or if the deck cargo had been of a lighter and more easily controlled 
character. The warlike operation demanded running the risks of heavy deck 
cargo and also the navigational risk of forcing the ship through the waves instead 
of heaving to or running before the gales. 

As to the general submission, it is true that in the Yorkshire Dale case (2) 
Lorp Wricut and Lorp PorTER left the question open ( [1942] 2 All E.R. 6, 
at pp. 18 and 21) but I have the view of MacKinnon, L.J., strongly expressed 
in the Court of Appeal decision in that case ( [1941] 3 All E.R. 214, at p. 220) 
against the contention and then the present, though not final, view of Lorp 
Wrieut. Humbly, I share that view. To my mind there is a clear distinction 
between a loss caused by a collision, or a stranding, and a loss caused by 
heavy weather. A collision or a stranding is due to something done by the 
ship in, and for the purpose of, the carrying out of the operation. Damage 
through heavy weather is due to something done to, not by, a ship while carrying 
out the operation. Would a collision caused by a ship not engaged on a warlike 
operation being driven into a ship engaged on a warlike operation but, for the 
time, stationary discharging her war stores, come within the reasoning in the 
Yorkshire Dale case (2)? The answer is, surely, given by Lorp WRIGHT when, 
speaking of the Clan Line case (3), he said ( [1942] 2 All E.R. 6, at p. 17) : 

Nothing done or not done by the Western Front could be regarded as the cause of 

the casualty. 
Illustrations seldom help, but I suggest one which illustrates the distinction 
I have in mind. If, while hurrying in the blackout on a dark night, I collide 
with a shelter built on the footpath and hurt myself, I may fairly claim, according 
to the Yorkshire Dale case (2), that my injury is a consequence of my expedition ; 
but if, while I am hurrying along, a slate falls from a roof and hits me, can I 
make the same claim? In the Yorkshire Dale case (2) Lorp PoRTER seems to 
deal with this point ( [1942] 2 All E.R. 6, at p. 21): 


It may be that, if a vessel, even when engaged on the warlike operation of proceeding 
from one war base to another, suffers damage by a definite external event, unexpected 
and unavoidable, in which the damaged vessel was not an active participant but 6 
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quiescent sufferer, the loss should be attributed 
Ditka selaithromsh' tho water. ributed to that event and not to the passage 


It is true that, while engaged on a warlike o ration, the ship is regarded 
war vessel but the parallel has so far Bath lisaitad to Aan of collision ead 
stranding : see per LoRD Wricur ( [1942] 2 All E.R. 6, at p- 18): 

However, 1t iS unnecessary to say more on the general contention, because 
I think the plaintiffs succeed on their second contention. I am satisfied that 
the damage in this case, although caused by a marine peril, would not have been 
caused but for the voyage being a warlike operation : 7.e., but for the carrying 
of deck cargo of a particularly heavy and warlike character on a voyage in 
winter across the Atlantic—a voyage during which speed was of great importance 
because of the requirements of an army in the field. The nature of the operation 
required these added perils and they were the real cause of the damage. In so 
far as the damage was due to proceeding through the water against the gales 
at @ time when she would, but for the urgency of the operation, have hove to 
or run before the wind, the case is covered by the language of Lorp Porter, 
where he said ( [1942] 2 All E.R. 6, at p. 21): 


- . - I should be prepared to hold that almost any casualty befalling a vessel as a 
result of her own action in proceeding on a voyage, in a case where proceeding on that 
voyage was a warlike operation, was caused by a warlike operation . . . 


Lorp Wricut also said the same thing. 

There are some interesting remarks by SHEARMAN, J., in Hindustan Steam 
Shipping Co. v. The Admiralty (4), where he deals with the question of added 
risks, 7.e., risks and new perils added by virtue of the operation being a warlike 
operation (8 LI1.L.R. 230, at p. 231): 


No doubt prima facie a fire breaking out from spontaneous combustion is a marine 
risk and not a war risk, but this case comes under that line which has been so often 
discussed, as to whether in the circumstances an éntirely new risk was brought about 
by this ship being engaged in warlike operations. In my opinion, an entirely new risk 
did arise, at any rate when she was put under the orders of the captain of the Indefatig- 
able in September. She then became a combatant ship, and the risk of being kept 
there is entirely different from the ordinary risk of a marine charterparty if combustion 
breaks out ... It was the proximate and direct result of the new risk by the ship 
being required to become practically part of the combatant flotilla . . 


Here, there can be no question but that, because of the warlike character of the 
operation, new and additional risks and perils were incurred, notably by the 
carrying of this deck cargo, and also by the necessity for speed. 

I am only going to refer to one other case, but it seems very similar to the one 
with which I have to deal. It is Reischer v. Boruick (5). There, the headnote 
is this : : 

A ship was insured against damage from collision with any object, but not against 
perils of the sea. The ship ran against a snag in a river, and, the collision causing 
a leak, the ship was anchored and the leak temporarily repaired, so that the ship was 
out of immediate danger. A tug was sent to tow the ship to the nearest dock for 
repairs ; but the effect of the motion through the water was that the leak was opened 
again, and the ship began to sink, and was run aground and abandoned :—Held, that 
inasmuch as the injury to the ship remained throughout, the collision was the proximate 
cause of the damage, and that the loss of the ship was covered. by the policy. 


LinDLeEY, L.J., said ( [1894] 2 Q.B. 548, at p. 550)’ 


There is no doubt that, in considering the liabilities of underwriters of marine insur- 
ance policies, it is a cardinal rule to regard proximate, and not remote, causes of loss. 
This rule is based on the intention of the parties . . . but the rule must be applied 
with good sense, so as to give effect to, and not to defeat, those intentions. 


He then dealt with the facts, and said ( [1894] 2 Q.B, 548, at pp. 550-552) : 


If the ship had sunk, and been lost under such circumstances as to render the infer- 
ence unavoidable that the collision caused the loss, it is plain that the cost of repairing 
the damage would not be the measure of the liability of the underwriters. The moment 
however, that this conclusion is arrived at, it is difficult to see on what principle liability 
for a Joss occasioned by that injury can be excluded, except upon the ordinary principles 
applicable to remoteness of darnage. The fact that some fresh cause arises, without 
which the injury would not have led to further loss, is, I think, in such a case far from 
conclusive. Assume that this ship would have floated in calm water notwithstanding 
the injury she had sustained by the collision, and suppose that, before such injury 
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could be made good, the water became so rough as to get into her and sink her, by reason 
only of her injured condition, such loss would, in my opmuion, be proximately, though 
not exclusively, caused by the collision, and would fall on the underwriters of a policy 
worded as this policy is. It may be that such 4 loss would also be covered by @ policy 
against the perils of the sea in the ordinery form; but this does not, in my opinion, 
show that no liavility attaches under a policy such as the present. Policies may be 
so worded as to overlap and cover some risk common to them all. The sinking of this 
ship was proximately caused by the internal injuries produced by the collision, and by 
water reaching and getting through the injured parts whilst she was being towed to a 
place of repeir. The sinking wes due as much to one of there causes as to the other ; 
each was as much a proximate cause of her sinking as the other, and it would, in my 
opinion, be contrary to good sense to hold that the damage by the sinking was not 
covered by this policy ... I feel the difficulty of expressing in precise language 
the distinction between causes which co-operate in producing a given result. When 
they succeed each other at intervals which can be observed it is comparstively easy 
to distinguish them and to trace their respective effects ; but under other circumstances 
it may be impossible to do so. It appears to me, however, that an injury to 4 ship 
may fairly be said to cause its loss if, before that injury is or can be repaired, the ship 
is lost by reason of the existence of thet injury—.e., under. circumstances which, 
but for that injury, would not have affected her safety. It follows that if, as in this 
case, a policy is effected covering such an injury, it will in the circumstances supposed 
extend to the loss of the ship, for in the case supposed the injury will really be the 
cause of the loss—the causa causans and not merely the causa sine qua non. 


Then, Lorzs, L.J., said ( [1894] 2 Q.B. 548, at pp. 552, 553) : 


Damage received in collision must, therefore, in this case be the proximate cause 
of the loss to entitle the plaintiff to recover. The damage received in the collision 
was the breaking of the condenser, and it was the broken condenser which really caused 
the proximate loss. The tug was continuously in danger from the time the condenser 
was broken, and the broken condenser never ceased to be an imminent element of danger, 
though that danger was mitigeted for a time by the insertion of the plug in the outside 
of this vessel. The cause of the damage to the condenser was the collision, and the 
- consequences of the collision—that is, the broken condenser—never ceased to exist 
but constantly remained the efficient and predominating peril to which the damage 
now sought to be recovered was attributable. 


Davey, L.J., said ( [1894] 2 Q.B. 548, at p. 553) : 
What is the causa proxima of the damage sustained in this case ? The only answer 
seems to me to be the inrush of the water through the hole in the condenser. Whet 


made the hole in the condenser ? ‘The collision made the hole in the condenser, and the 
broken condenser was a continuing source of risk and danger. 


It seems to me that almost every word that I have read applies to this case. 
Here, no harm was done to the ship by the sea until some of the hatch covers 
were broken away, first on Tuesday night by the tank bridge layer and, maybe 
the aeroplanes, and secondly on the 12th, when the hold was completely stripped 
of part of its covering. This injury was caused certainly by the tank bridge 
layer crashing across the deck and doing the damage. It was the bridge layer 
which made the hole through which the water came. The damage claimed for 
was proximately caused by the injuries inflicted by the bridge layer and, maybe, 
the aeroplanes, in that water got through the injured parts and caused the ship 
to settle down in the water and become an easy prey to waves which would 
otherwise have been innocuous. To paraphrase Davey, L.J., the open hold 
was “‘ a continuing source of risk and danger ’’ and, while open, it never ceased 
to be an imminent source of danger. The cause of the open hold was the carryirg 
and breaking loose of the deck cargo, an additional risk imposed by the 
necessity of the warlike operation. The open hold “ constartly remained the 
efficient and predominating peril to which the damage now sought to be recovered 
was attributable ”—directly attributable inasmuch as the damage was done 
by the 800 tons and 2,000 odd tons of water in the hold, and indirectly attri- 
butable (but none the less naturally and inevitably) to the ship being low in the 
water and without buoyancy. This effective and predominating peril was 
aggravated by the necessity for speed, another atiribute of the warlike operation 
At the very least, the warlike operation was an effective cause of the loss and would 
be covered by what is said in. Hatspury, Hailsham Edn., Vol. 18, p. 306: 


It seems that there may be more than one proximate .. . cause of a loss. If 
one of these causes is insured against under the policy, and none of the others is ex- 
pressly excluded from the policy, the assured will be entitled to recover. 
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Therefore, in my judgment, the damage, with the exceptior of the damage 
done to the gun carriage, has been proved to be the consequence of the warlike 
operation on which the ship was engaged. I am not satisfied about the gun 
earriage and, therefore, the defendants have got to have the benefit of that. 


But, for the rest, I accept the evidence and I think that the expression of opinion 
at the end of the report was well founded : 


In my opinion the primary cause of the above-mentioned incidents [t.e., which 


endangered the safety of the ship] is the stowage of deck cargo over the hatches of 
the fore deck. 


Judgment for the plaintiffs for an amount, failing agreement, ve be assessed 
by the court. 

Solicitors : Bentleys, Stokes d& Lowless, agents for Alsop, Stevens & Oollins 
Robinson, Liverpool (for the plaintiffs) ; Hill, Dickinson & Co. (for the defen- 
dants). 


[Reported by P. J. Jounson, EsqQ., Barrister-at-Law.] 


_ 


R. v. THE JUSTICES OF THE APPEALS COMMITTEE OF THE 
COUNTY OF LONDON QUARTER SESSIONS. 


[Court or AppEAL (MacKinnon, Tucker and Bucknill, L.JJ.), December 
4, 18, 1945.] . 


Criminal Law—Appeal—Criminal cause or matler—Sale of intoxicating liquor 
without excise licence—Application for order of prohibition—Refusal—A ppeal 
to Court of Appeal—Jurisdiction—Supreme Court of Judicature (Consoli- 
dation) Act, 1925 (c. 49), s. 31 (1) (a). . 

A metropolitan police magistrate dismissed three iniormations preferred 
by an officer of excise alleging that the appellant sold intoxicating liquor 
by retail without licence, contrary to the Finance Act, 1910, s. 50 (3), 
which prescribed in each case an excise penalty of £50 or, alternatively, 
an excise penalty equal to treble the amount of the full duty. The officer 
appealed to quarter sessions who adjourned the hearing to enable the 
appellant to apply for an order prohibiting the hearing and determination 
of the appeal. The Divisional Court refused to make an order of prohibi- 
tion. On appeal to the Court of Appeal from the decision of the Divisional 
Court the preliminary point was taken that the appeal being in a criminal 
cause or matter the court had no jurisdiction to entertain it by reason 
of the Supreme Court of Judicature (Consolidation) Act, 1925, s. 31 (1) (a) :— 

Hep: the test to be applied in deciding whether the judgment under 
appeal was in a “¢riminal cause or matter ’’ was whether the appellant 
might ultimately be in danger of being sentenced to some kind of punish- 
ment. Applying that test the appeal related to a criminal cause or matter 
within the meaning of the Supreme Court of Judicature (Consolidation) 
Act, 1925, s. 31 (1) (a), and, accordingly, the Court of Appeal had no juris- 
diction to hear the appeal. tae 

Amand v. Secretary of State for Home Affairs (1) applied. 

[EDITORIAL NOTE. The question whether proceedings before justices for the 
recovery of customs or excise penalties are proceedings in & “ criminal cause or matter 
has not hitherto been considered in English courts, but it was decided in Southern 
Ireland in 1945 that the form of proceeding is the test, and that this is the view taken 
in English cases. In Seaman v. Burley (3) the importance in this connection of the 
forum was stressed by Lorp Esuer, M.R., and the principle a tana is summed up 
by Lorp Wricut in Amand’s case (1), where he says that “i the cause or matter is 
one which, if carried to its conclusion, may result in the conviction of the person charged 
and in a sentence of some punishment, such as imprisonment or fine, it is a criminal 
cause or matter.” It is held, therefore, that the appeal fails in limine, with the result 
that the decision of the Divisional Court that quarter sessions had jurisdiction to hear 
the appeal of the excise officer stands. 


. . " “ = . . 1 

rmations for penalties were apparently regarded by BLACKSTONE 4s criminal, 
Seapets anomaly Af ates from the fact that by the Crown Suits Act, 1865, the revenue 
side of the Court of Exchequer was to be deemed a court of civil judicature. Informa- 
tions filed by the Attorney-General thereby lost their criminal character, which, however, 


they retained when proceedings were taken before magistrates. 
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sp or Marrer, see HALSBURY, Hailsham Edn., Vol. 16, 


As To CRIMINAL CAU 
AsEs, see DIGEST, Vol. 14, pp. 551-554, Nos. 6271-6298. | 


p. 740, para. 1261; and for C 


Cases referred to : 
*(1) Amand v. Secretary of State for Home Affairs, [1942] 2 All E.R. 381; [1943] 
A.C, 147; sub nom. R. v. Home Secretary, Ex p. Amand, 167 L.T. 177; affg., 

S.C.”sub nom. Re Amand, [1942] 1 All E.R. 480. 


*(2) Ex p. Woodhall (1888), 20 Q.B.D. 832; 14 Digest 551, 6271; 57 Tagenw.C. 71; 


59 L.T. 841. 
*(3) Seaman v. Burley, [1896] 2 Q.B. 344; 14 Digest 553, 6289; 65 L.J.M.C. 208 ; 


Zs Syl yd BE 
(4) Mellor v. Denham (1880), 5 Q.B.D. 467; 14 Digest 29, 8; 49 L.J.M.C. 89. 
(5) R. v. Whitchurch (1881), 7 Q.B.D. 534; 14 Digest 29, 10; sub nom. Re Nottingham 
JJ., Ex p. Whitchurch, 50 L.J.M.C. 99; sub nom. Ex p. Whitchurch, 45 L.T. 


379. 
(6) Ex p. Schofield, [1891] 2 Q.B. 428; 14 Digest 551, 6275; 60 L.J.M.C. 157; 


sub nom. Rook v. Schofield, 64 L.T. 780. 
(1) Payne v: Wright, [1892] 1 Q.B. 104; 14 Digest 552, 6279; 61 L.J.M.C. 114; 

66 L.T. 148. 

*(8) R. v. Hausmann (1909), 3 Cr. App. Rep. ; 14 Digest 30, 15. 

*(9) R. (Sherry) v. The Coynty Court Judge and Chairman of Quarter Sessions for 
County Fermanagh, [1935] N.I. 211. 

*(10) The State (Gettins) v. Judge Fawsitt, [1945] I.R. 183. 

#(11) ae. ne (1854), 10 Exch. 84; 14 Digest 28, 2; 23 L.J.Ex. 240; 23 


APPEAL against an order of the Divisional Court (HUMPHREYS and CRroom- 
JouNSON, JJ.), dated July 2, 1945, reported sub nom. R. v. Keepers of the Peace, 
County of London JJ. ( [1945] 2 All E.R. 298), refusing an application for an 
order of prohibition. A preliminary objection was taken by the Commissioners 
of Customs and Excise that by reason of the Judicature (Consolidation) Act, 
1925, s. 31 (1) (a), the court had no jurisdiction to hear the appeal because the 
judgment under appeal was in a “criminal cause or matter.” The facts are 
fully set out in the report of the hearing in the court below. 

G. O. Slade, K.C., and P. Colin Duncan for the appellant. 

The Attorney-General (Sir Hartley Shaweross, K.C.), and Valentine Holmes 
K.C., for the Commissioners of Customs and Excise. 

Cur. adv. vult. 


] TUCKER, LJ. [delivering the judgment of the court]: The test to be applied 
in deciding whether the judgment under appeal was in a “‘ criminal cause or 
matter ’? within the Supreme Court of Judicature (Consolidation) Act, 1925, 
8. 31 (1) (a), has been laid down by this court in several cases which have recently 
been considered and approved by the House of Lords in Amand v. Home 
Secretary (1). 

It is not, we think, necessary.to refer to more than two of these cases. I 
Ex p. Woodhall (2) the Court of Appeal held that the refusal by the Gasene 
Bench Division to order the issue of a writ of habeas corpus on behalf of a person 
who i been cormmitted to prison under the Extradition Act, 1870, s. 10 
was a decision in a “criminal cause or matter,’ and conse uently no: l 
lay to the Court of Appeal. In that case Lorp EsHEr, MR. said fone 
Danae “ace aye that the words “ criminal cause or matter ”’ should receive 

e widest possible interpretation and, later on in his jud 
words (20 Q.B.D. 832, at p. 836) : ee cities heed 


I think that the clause . . . in question applies to a decisio judici 

I th SO... : n.by way of : 
mination of any question raised in or with regard to pOBSadIr ie. the Rivero; : 
of which is criminal, at whatever stage of the proceedings the question arises | 


Seaman v. Burley (3) was an appeal to the Court of Appe j 
, . . . . : al fr : 
of the Queen’s Bench Division in a case stated by ee ir on a ate 
to enforce payment of @ poor rate by warrant of distress. It was held that the 
judemens od ne Queen’s Bench Division’ was given in a “criminal cause or. 
atter ’’ an at no appeal lay. In that i ’ 
pe Wee. sch ie y at case Lorp Esurr, M.R.., said ( [1896] 


But the question is whether this procedure for the rimina 
ut } t recovery of i imi 

oF civil for this purpose according to the rule laid down by this ae ake okie 
the subject. Those cases do not give an exhaustive definition, but they decide that 
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when certain conditions are fulfilled the proceedin must be treated as a crimi 
proceeding within the meaning of the Tuinstra ae 1873, s. 47. It has been held 
“in those cases, as it appears to me, that when the proceeding is before magistrates, 
and it is one which may end in imprisonment, it must be considered to be a criminal 
proceeding within the Judicature Act, 1873, s. 47, and therefore one in which there 
can be no appeal to this court. In this case the proceeding was before magistrates 
to enforce payment of a poor rate. The person rated might, before the proceeding 
was taken, have disputed his liability to the rate and appealed against the rate to 
A quarter sessions, in which case there might ultimately have been an appeal to this 
court, and possibly to the House of Lords. But the procedure for enforcement of the 
rate is by application to justices to issue a warrant of distress, and in default of distress 
by imprisonment. The cases cited, such as Mellor v. Denham (4), R. v. Whitchurch (5), 
Ex p. Schofield (6), and Payne v. Wright (7), all seem to me to show that the question 
is not whether the proceeding must, but whether it may end in imprisonment. If it 
is before justices and may end in imprisonment, the cases have held that it is criminal 
B within the Judicature Act, 1873, s. 47. 


It is to be observed that Lorp EsHER emphazises the nature of the forum, 
viz., proceedings before magistrates. 

Kay, L.J., said ( [1896] 2 Q.B. 344, at p- 349): 

I think we are bound by the decisions on that point to hold that, though it does not 
necessarily follow that there will be a commitment to prison, yet, if the proceedings 


before magistrates may have that result, that is enough to show that the proceeding 
C isin the nature of a criminal proceeding in which there is no appeal to this court. 
Later on he used these words (ibid.) : 

It appears to me that, if there F3 a provision in a statute that. that which is merely 
@ civil liability may be enforced by a proceeding in its nature criminal, that proceeding 
is none the less criminal for the purposes of the Judicature Act, 1873, s. 47, because 
it is applied to a civil liability. 

Both these cases were referred to with approval in Amand’s case (1), where 
LorpD WricHT summed up the result of the authorities in these words ( [1942] 
2 All E.R. 381,at p. 388) : 

The principle which I deduce from the authorities which I have cited and the other 
relevant authorities which I have considered, is that, if the cause or matter is one which, 
if carried to its conclusion, may result in the conviction of the person charged and in a 
sentence of some punishment, such as imprisonment or fine, it is a criminal cause or 

E matter. 

Our task is to apply these principles to this case, which relates to a refusal 
by the Divisional Court to make an order prohibiting the justices of the appeals 
committee of the County of London Quarter Sessions from hearing an appeal 
from an order of a metropolitan magistrate dismissing three informations laid 
against the present appellant for selling intoxicating liquor without having 
taken out an excise licence, contrary to the Finance ( 1909-10) Act, 1910, s. 50 (3), 

F and claiming the prescribed excise penalty of £50. The section under which the 
informations were laid is as follows: 

If any person sells by retail any intoxicating liquor, for the retail sale of which he 
is required to take out a licence under this Act, without taking out such a licence, he 
shall be liable in respect of each offence, at the election of the commissioners, either 
to an excise penalty of fifty pounds or to an excise penalty equal to treble the amount 

G of the full duty. 

The Excise Management Act, 1827, s. 65, provided for the recovery of excise 
penalties by way of information exhibited before justices of the peace else- 
where than within the limits of the chief office of excise in London, in which 
case information might be exhibited before three or more of the commissioners 
of excise. In the latter case a right of appeal was given to commissioners of 
appeal appointed under sect. 81 and in the former case to quarter sessions. 

H__s— By the Imland Revenue Regulation Act, 1890, s. 21 (3), the power of the 
commissioners to hear and determine such informations was abolished and the 
jurisdiction in all cases conferred on justices of the peace. 

It appears that prior to 1827 such penalties had been recovered by proceedings 
in the Court of Exchequer and this right is expressly preserved by the Excise 
Management Act, 1827, 5, 57, so that from then onwards the Crown has had the 
choice of two alternative proceedings in all such cases. a 

Counsel for the appellant*in these proceedings contends that the principles 
laid down in the cgses cited above are inapplicable to, and could not have been 
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intended to extend to, proceedings by customs or excise officers to recover 
penalties which, he saya taee purely civil in their nature and he referred us Me 
the case of R. v. Hausmann (8), in which it was held that an information in t 
King’s Bench Division to recover penalties for smuggling 1s not eM ieee 
proceeding and that no appeal lies to the Court of Criminal Appeal, ORD 
ALVERSTONE in that case said that the matter was almost concluded, by the fact 
that on such a case appeal lay to the Court of Appeal. Although the pee 
of proceedings before justices for the recovery of customs or excise pene ties 
does not appear to have come before the courts of this country, the ida 
has recently received consideration by the courts im Northern and Southern, 
Ireland, and counsel for the appellant invited us to follow the decision of the 
Court of Appeal in Northern Ireland in R. (Sherry) v. The County Court Judge 
and Chairman of Quarter Sessions for County Farmanagh (9), 1n which it was 
held that proceedings before justices to recover treble duty by way of penalty 
for knowingly harbouring uncustomed goods were not proceedings in, “ a criminal 
cause or matter ”’ so as to oust the jurisdiction of the Court of Appeal. ANDREWS, 
L.J., as he then was, gave the leading judgment in which he dealt with all the 
cases on the subject, including the decisions of the English courts. In expressing 
the corclusion at which: he had arrived he said ( [1935] N.I. 211, at p. 233) : 


In my ‘opinion it would be an absurd conclusion at which to arrive, and one which, 
I conceive, would be at variance with the true view of our law, that when a person is 
charged with an offence under the Customs Acts, the character of the proceedings, 
with all that it involves, should be determined by the persons arbitrarily selected either 
by the Attorney-General or by a customs official. It would be doubly absurd if the 
amaller offences which would naturally be brought before the justices were branded 
as criminal whilst the more serious cases tried in the High Court were-regarded as of a 
purely civil character. 


We trust we are not doing injustice to the closely reasoned judgment of 
ANDREWS, L.J., be selecting this passage as indicating what was, in his view, 
the really decisive element in the case. ; 

On the other hand, when, a very similar question arose in the Courts of Southern 
Treland, a different decision was reached by the majority of the court. The 
case is The State (Gettins) v. Judge Fawsitt (10). In that case the proceeding 
under discussion was an information laid before the district judge to recover 
a penalty of £100 for attempting to export certain articles for which an export 
licence had not been obtained. The question in issue was whether such a pro- 
ceeding was a criminal case within the meaning of a section of an Irish statute, 
which provided that : 

. . » an appeal shall lie in all cases other than criminal cases from any decision 
of a justice of the district court to the judge of the Circuit Court. 


The judgment of the majority of the Supreme Court was delivered by Mur- 
NAGHAN, J. The authorities were again reviewed, including the decision of 
the Court of Appeal in Northern Ireland in Sherry’s case (9), with regard to which 
MuRNAGHAN, J., used these words ( [1945] I.R. 183, at p. 193) : 


The reasoning of ANDREWS, L.C.J., in Northern Ireland largely rests upon the 
absurdity of proceedings before justices being a crime, and proceedings for a similar 
matter in the High Court not being a crime. If the form of proceeding is the test 
of criminal or civil proceedings, I personally see no absurdity in one proceeding being 
civil and the other being criminal. The information at the suit of the Attorney- 
General in the High Court is civil because it is a relic of mediaeval procedure, while 
the proceedings before the district justices have all the marks of criminel procedure 
and are in no way distinguishable from criminal proceedings for which the punishment 
is &@ penalty with imprisonment in default of payment. 


We respectfully agree with the observations of MURNAGHAN, J. The English 
cases show that the form of the proceeding is the test and this seems to us to 
be a conclusive answer to the apparent anomaly. 

We are confirmed in this view by the fact that in A.-G. v. Radloff (11) the court 
was equally divided as to whether or not an information filed by the Attorney- 
General for the recovery of penalties for a breach of the customs laws was a 
criminal proceeding, and the matter was for all practical purposes settled a 
year later by the Crown Suits Act, 1855, which provided, by sect. 35, that the 
revenue side of the Court of Exchequer should be deemed to be a court of civil 
judicature within the Common Law Procedure Act, 1854, s. 103. 
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= this connection it may be of interest to observe that BLACKSTONE appears 
to have regarded such informations os criminal in their nature. In his Com- 
MENTARIES, Vol. 4, p. 308, he writes : 
Informations are of two sorts, first, those which ar i i 
C J , »t e partly at the suit of the King, 
— paied at that of a subject ; and secondly, such as are only in the name of the King, 

0 ormer are usually brought upon penal statutes, which inflict a penalty upon 
conviction of the offender, one part to the use of the King, and another to the use of the 
informer ; and are a sort of qui tam actions (the nature of which was explained in 8 
former volume) only carried on by a criminal instead of a civil process. 

It would, therefore, appear that originally there was no anomaly and that 
the present anomaly is due to the statutory provision applying the rules of civil 
procedure, and giving a right of appeal to the Court of Appeal, in a proceeding 
which was in its origin criminal. 

For these reasons we are of opinion that the imi jecti i 

Of preliminary objection prevails 
and that the order of the Divisional Court in this case was made in a “ criminal 
dat 3 matter ’’ with the result that no appeal lies therefrom to the Court of 

ppeat. 

Appeal dismissed with costs. 

Solicitors : Philip Conway, Thomas & Co. (for the appellant) ; Solicitor for 
Customs and Excise (for the Commissioners of Customs and Excise). 

[Reported by F. Gurrman, Esq., Burrister-at-Law.] 


DAGGER v. SHEPHERD. 
[Court oF APPEAL (Scott and Tucker, L.JJ., and Evershed, J.), October 29, 
30, December 6, 1945.] . 
Landlord and Tenant—Notice to quit—‘ On or before ”—Construction—Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933 (c. 32), s. 3, Sched. I (h.) 
- The appellant was the landlord of a house to which the Rent Restrictions 
Acts applied. The house was let to the respondent under an agreement 
for one year from Mar. 25, 1939, at a rent of £50 per annum. The agree- 
ment further provided that the respondent was to have the option of 
remaining on the premises thereafter as a quarterly tenant, subject to a 
determination of the tenancy by 3 months’ notice. The respondent stayed 
on for a number of years without expressly exercising his option. On 
Dec. 20, 1944, the appellant’s agent served the respondent with written 
notice to quit ‘‘on or before Mar. 25 next.’? The appellant then brought 
an action for possession on the ground that the alleged contractual tenancy 
had been duly determined by the notice to quit. At the trial the county 
court judge, without considering any other questions raised in the pleadings, 
dismissed the appellant’s claim on the ground that the phrase “on or 
before ’ in the notice to quit rendered it uncertain and ambiguous. The 
appellant appealed :— ‘ 
Heitp: the notice to quit served on the respondent was valid and 
effective, since it specified the date, 7.e., Mar. 25, 1945, on which the tenancy 
was to end. The insertion of the words “on or before ”’ in the notice to 
quit was, on a proper construction, an offer to the tenant to accept from him 
a determination of the tenancy on any earlier date than that named on 
which he would give up possession of the premises. 

[EDITORIAL NOTE. It is essential to the validity of a notice to quit that it should 
be certain; that there should be ‘“‘ plain unambiguous words claiming to determine 
the existing tenancy at a certain time.” What~then is the effect of a notice to quit 
“on or before” a specified date’ As regards a covenant to pay a sum of money 
Parker, J., observed in the Tewkesbury Gas Co. case (4) that “a covenant to pay 
on or before a certain day creates a liability to pay on the day named with an option 
of earlier payment,” and this reasoning appears to be equally applicable to a notice 
to quit. The contrary view, as expressed by Lusu, J., in Queen’s Club Gardens Estates 
v. Bignell (5), is held to be erroneous. Such a notice, therefore, amounts to notice 
to quit at a date certain, unless the tenant chooses to accelerate the date by an earlier 


delivery up of possession. ' 
As to Consrruction or Notice To Quit, see HALSBURY, Hailsham Edn., Vol: 
20, pp. 135-138, paras. 145-147; and ror Casxs, see DIGEST, Vol. 31, pp. 445-450, 


Nos. 6919-5971.] 


LR. 461-4. F 
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male PMae (Pid Co. (Northampton and Towcester Breweries), Ltd. v. Rogers, [ 1925] 
1 K.B. 14; 31 Digest 448, 5947 08 pla hy ; pied L.T. 240. 

ba ardner v. Ingram (1889), 61 L..T. 729; 31 Diges , 0931. 
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APPEAL by the plaintiff from an order of His Honour JupGE Cave, K.C., 
deted July 4, 1945, and given at Poole County Court. The facts are fully set 
out in the judgment of the court delivered by EVERSHED, J. 

W. R. Rees-Davies for the appellant. 

F. W. Beney, K.C., and EH. S. Fay for the respondent. 

Cur. adv. vult. 
Scort, L.J.: I will ask EversHen, J., to read the judgment of the court. 
EVERSHED, J. [delivering the judgment of the court]: This is an appeal 

from an order of the Poole County Court dismissing with costs the action of the 

appellant, the landlord of certain premises known as ‘‘ Kenwood,”’ Poole Road, 

Wimborne, in Dorset. The claim of the appellant was for an order for possession 

of the premises, which were and are in the occupation of the respondent, and- 

for consequential relief. The premises were and are within the protection of 
the Rent Restriction Acts. 

By her points of claim the appellant alleged that the premises were occupied 
by the respondent under the terms of an agreement dated Mar. 25, 1939, and that 
“the said tenancy was duly determined by notice to quit dated Dec. 20, 1944, 
and expiring on Mar. 25, 1945.’ The appellant then alleged facts designed 
to bring the caso within para. (h) of the First Schedule to the 1933 Act. The 
particulars of defence in substance put in issue the whole of the matters alleged 
by the points of claim. 

It is to be observed that the appellant founded her case exclusively on an 
alleged contractual tenancy duly determined by the above-mentioned. notice 
to quit. There was no alternative claim founded on a statutory tenancy under 
the Rent Restriction Acts entitling the judge without any such notice to quit 
to order possession to be given to the appellant ; nor was any application to 
amend the claim made at the hearing in the county court. Upon the action 
coming on for trial the point was taken that the alleged notice to quit was on the 
face of it invalid or ineffective. The county court judge so decided, with the 
result that the claim as pleaded failed in limine and was dismissed: with costs. 

The terms of the notice to quit were as follows : : 

Dear Sir, On behalf of our client, Mrs. W. A. M. Dagger, we hereby give you notice 
to quit “ Kenwood ’’ on or before Mar. 25, next. As we have already informed you, 
Mrs. Dagger requires possession of the house in order to occupy it herself with members 
of her family. Please acknowledge the safe receipt of this letter. Yours faithfully. 
The ground of the judge’s decision was that the insertion of the words “‘ or before ”’ 
in the phrase ‘“‘ notice to quit on or before Mar. 25” rendered an otherwise 
good notice uncertain and ambiguous and was, accordingly, fatal to its efficacy. 
In so holding, the judge was following, as we were informed, previous decisions 
of his own and of other county court judges. 

The argument by counsel for: the appellant before this court was two-fold. 
His first contention was that, upon its fair and reasonable construction the 
document of Dec. 20, 1944, meant, and must have meant, that the landlord 
gave notice terminating the alleged tenancy on Mar. 25, 1945, the words “ or 
before ” having only the effect of conferring upon the tenant an option of 
vacating the premises on an earlier date of his own choice and thereby terminating 
the tenancy on such earlier date. His second, and alternative, .contention © 
was that, even if the letter of Dec. 20, 1944, was ineffective to determine a 
contractual tenancy, nevertheless the county court judge should (since the pre- 
mises fell within the scope of the Kent Restriction Acts) have examined the avail- 
able evidence in the case, both written and oral ; that, had he done so, he would 
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or might have found that in truth the tenancy had before the date of the hearing 
ceased to be & contractual tenancy and had become a statutory tenancy ; and 
that accordingly the invalidity of the notice of Dec. 20, 1944, did not affect th« 
appellant’s right to possession. He asked, therefore, for a new trial on the 
ground that the county court judge was both entitled and bound to examine 
the available evidence notwithstanding the form of the appellant’s points of 
claim and the absence of any application to amend, in order to apply the 
criteria of para. (h) of Sched. I to the 1933 Act. 

_ The first branch of the appellant’s argument raises a question of general 
importance, namely, whether in the absence of some special context (and we 
do not think any special context is to be found in the present case) the use in a 
notice to quit of the disjunctive phrase ‘on or before ” in relation to a fixed 
date invalidates the notice on the ground of uncertainty. It is well-established 
that a notice to quit, being a “unilateral act’ in exercise of a contractual 
right to put an end to an existing relation of landlord and tenant, must conform 
strictly to the legal requirements of the contract. Accordingly, in Phipps v. 
Rogers (1), Arxtns, L.J., quoted with approval the passage in Gardner v. I ngram 
(2) where Lorp CotzEripcE, C.J., stated (61 L.T. 729, at p- 730): 


Although no particular form need be followed, there must be plain unambiguous 
words claiming to determine the existing tenancy at a cortain time. 


We refer also to the language of Lorp Greene, M.R., in Hankey v. Clavering (3), 
in regard to notices to quit to which our attention has been directed ( [1942] 
2 All E.R. 311, at p. 313) : 


That takes me back to the real point in the case, namely, whether or not the notice 
was @ good notice, that is to say, whether it had the effect of terminating the lease on 
Dec. 25, 1941. Notices of this kind, given under powers in leases of this description, 
are documents of a technical nature, technical for this reason, that if they are in proper 
form they have of their own force without any assent by the recipient the effect of bring- 
ing the demise to an end. They are not consensual documents ; they are documents 
which must do the thing which the proviso in the lease says they are to do; they 
must on their face and on a fair and reasonable construction do what the lease says 
they ere todo. It is perfectly true that in construing such a document, as in construing 
any other document, the court in case of ambiguity will lean in favour of reading the 
document in such a way as to give it validity as a document ; but I dissent entirely 
from the proposition that, where a document is clear and specific on a particular matter, 
such as that of date, it is possible to ignore the inaccurate reference to a date and sub- 
stitute a different date because it appears that the date was put in by a slip. 


There is a further general principle to be applied. The court must assume 
that the parties to the contract of tenancy are aware of its terms, particularly 
of the provisions relative to its termination: see, for example, Phipps v. 
Rogers (1), per ATKIN, L.J., ( [1925] 1 K.B. 14, at p. 27). peiwe 

Bearing these general principles in mind, the question for our determination 
is solely one of interpretation. What, upon its fair and reasonable construction, 
does the document of Dec. 20, 1944, mean? Is the tenant left by its terms 
in any doubt as to its intended effect ? On the one hand, does the document, 
when correctly construed, contain a statement that the landlord intends to 
treat the relationship of landlord and tenant as determined upon some unspecified 
(and therefore uncertain) date between Dec. 21, 1944 (the day following the 
date of the document) and Mar. 25, 1945 ?- Or does it contain an unequivocal 
statement to the tenant that on Mar. 25, 1945, the rights and obligations of his 
tenancy, including his right to possession of the premises, will come to an 
end, at the same time giving to him an option to deliver up possession at some 
earlier date of his own choosing ? And if some such option is given, is it one 
impliedly subject to the condition of the tenant’s continuing under the obliga- 
tions of the tenancy—such as payment of rent—until Mar. 25, 1945 ? Or is it an 
option to bring the tenancy to an end for all purposes on the date when he in 
fact evacuates the premises? In short, is the true interpretation, I give 
you notice that the tenancy will end on the named date, but, in case it suits 
you better to end it earlier, I here and now make you an offer to end it at any 
earlier date you like upon your accepting my offer ” ?—such offer being open to 
acceptance, presumably, by oral or written word or by conduct. _ 

In our judgment, and treating the matter as one of the construction of the 
document without reference to any authority, its true effect was first to give 
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to the tenant notice that the landlord did thereby give an irrevocable notice 
to determine on Mar. 25, 1945, and secondly, to make to the tenant an offer to 
accept from him a determination of that relationship on any earlier date (of 
the tenant’s choice) on which the tenant should give up in fact possession of the 
premises. : 

If the view we take of the construction of the material phrase is well-founded, 
it follows that a notice to quit ‘‘ on or before ” a fixed date is prima facie valid 
and effective. Nor, as it seems to us, would the result be different if the option 
given to the tenant is not to determine the tenancy by the vacating of the 
premises on some date earlier than that nated in the notice, but is an option 
merely to give up possession at such earlier date without any corresponding 
right to treat his obligations as a tenant as thereby determined. In both 
cases the effect is that the landlord intimates his intention to treat the tenancy 
as coming to an end on the certain date named in the notice, giving to the tenant 
an opportunity of further altering his position at some earlier time if he elects 
so todo. As regards the option, the next step is with the tenant. So far as the 
landlord is concerned, he has stated his position and thereby taken the step 
of finally fixing the end of the tenancy. Whether he could thereafter with- 
draw his offer to accept from the tenant an earlier determination, we need 
not -discuss. 

In this connection it is to be borne in mind that, as pointed out during the 
argument, the notice to quit, though in form only calling upon the tenant 
to do a particular act (namely, to vacate the premises), is beyond doubt intended 
upon its taking effect to put an end altogether to the relation of landlord and 
tenant. Though in terms such intention is not expressed, no one, we think, 
could for a moment be in doubt upon it. The intention must be read into the 
notice because that is its plain meaning. The tenant is called upon to “ quit ” 
on the named date simply because his right to remain will then have ceased. ~ 
So read, the words “or before’? necessarily import the offer: ‘‘ But if you — 
like to quit the premises on any day before that, I here and now give you my 
consent.” 

The alternative construction is to read the document as equivalent to a notice 
by the landlord that he-intends to terminate the tenancy at some unspecified 
date not later (and perhaps earlier) than the date stated in the notice. So to 
construe it would import a claim of right to terminate on a shorter notice than - 
the contract (arising by virtue of the quarterly option) would allow; and to 
construe the document as importing an intention to break the contract must be 
wrong if there is another equally natural meaning which imports no breach. 
The maxim ut res magis valeat quam pereat applies. A similar conclusion follows 
from the uncertainty which that construction must inevitably (but unnecessarily) 
create. Such a notice would leave the initiative entirely with the landlord 
and the tenant could not on the face of it know at what date in fact the land. 
lord proposed to regard the tenancy as determined and to evict him, save that 
it would not be later than the date specified in the notice. If that were the 
true meaning of the notice it would obviously be so uncertain as to be invalid. 
Such a notice must of necessity import that the landlord has not yet decided 
upon the actual date for the termination of the tenancy and that he will have to 
take some further step, and notify the tenant accordingly when his decision 
has been made. In other words, this alternative construction of the notice 
not only makes it bad for uncertainty but also deprives it of that quality of 
finality which above all else a notice to quit must possess. 

The use of the phrase “on or before ’”’ some fixed date is to-day by no means 
uncommon, particularly in covenants or demands for payment of money, and 
in such a context it cannot, in our judgment, be open to serious doubt that-it 
means, and would be understood to mean that the covenantor or debtor is 
under obligation to pay the debt on (but not earlier than) the date fixed but 
has the option of discharging it at any earlier time selected by him: see Re 
paisaanatea A vee Co. (4), per ou toe J. ( [1911] 2 Ch. 279, at p- 284). In our 

at reasoning is equally appli i i 
oF demand Renee aa nee ’ oe pee oy to a notice to quit and to a covenant 
_ We turn now to the decided cases to which i 
in the course of the argument. Three cases have been Cie eae the 
phrase “‘ on or before ” has been judicially considered in reference to the termina- 
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tion of the relationship of landlord and tenant (all being cases before Divisional 
Courts), namely: Gardner v. Ingram (2), Queen’s Club Gardens Estates, Ltd. 
v. Bignell (5), De Vries v. Sparks (6). In the first and third of these cases the 
question before the court was the effect, not of a notice to quit served by a land- 
lord upon a tenant, but of a document addressed by a tenant to his landlord 
referring (in the one case) to an intention to surrender on the part of the tenant, 
and (in the other case) to an alleged agreement for surrender “on or before ” 
a named date. In each case the decision of the court was based primarily 
upon the ground that the document in suit was not a notice to quit but (in the 
former case) was an expression of an intention “to do something which could 
not be done without the landlord’s consent ” and (in the latter case) amounted 
to an attempt to set up an agreement the existence of which was not established. 
But in Gardner v. Ingram (2), Bowen, J., emphasised (61 L.T. 729, at p- 730), 
in reference to the facts of the case, the general principle that a notice, if effective 
to determine a tenancy, “ must be plain and unequivocal in its terms, leaving 
no doubt as to the intention of the party giving it”; and in De Vries v. Sparks 
(6), Satrer, J., said (137 L.T. 441, at p. 443), that if the document there in 
suit was to be regarded as a notice to quit, it was ineffective as not being ex- 
pressed (by reason of the use of the phrase “on or before ”) to expire on a 
fixed date. 

In our judgment both these cases are distinguishable from the present. In 
both cases, as already stated, the documents relied upon as determining the 
tenancy were held not to be notices to quit at all. But assuming that the 
documents in the two cases should be considered as notices to determine the 
respective tenancies, it will be observed that they were notices served by the 
tenants of proposed surrender on their part. They did not call upon the respec- 
tive landlords to do anything. They informed the landlords that “‘ on or before ” 
the relevant named dates the tenancies would be surrendered. The initiative 
rested with the parties giving the notices. The parties receiving the notices 
were in such circumstances left wholly uncertain of the dates on which in fact 
the tenants would take the initiative. and claim that the tenancies were at an 
end. On principle, therefore, and for the reasons which we have already 
attempted to state, these cases cannot be cited as authorities applicable to a 
notice to quit given by a landlord to a tenant in which on the face of the docu- 
ment the initiative in selecting some date earlier than the date specified is 
left entirely with the party to whom the notice is addressed. _ ; 

Queen’s Club Gardens Estates, Ltd. v. Bignell (5) is more directly in point. 
In that case the landlord purported to determine a tenancy by giving to the 
tenant “‘the requisite week’s notice for termination of the tenancy one week 
from Monday next on or before which date they will require vacant possession.” 
It is to be observed that in this case the notice distinguished in terms between 
the date fixed by the landlord for termination of the tenancy (namely, ‘“ one 
week from Monday next ’’) and the delivery up by the tenant of possession 
(which was left to be selected by the tenant on any date in the meantime). 
It was proved in fact that the tenancy was a weekly tenancy ending on the 
Saturday in each week, and the decision of the court (LusH and Acton, JJ.), 
was to the effect that the notice to terminate, being expressed to refer to the 
wrong day of the week, was ineffective. Lusu, J., however, made the following 
observations ( [1924] 1 K.B. 117, at p. 122): 


that I ve reatly doubt whether a notice to quit, assuming it to be 
Fis Soak oiecton in eehiee aeapasia: can be said to be valid in which the landlord 
mentions @ specific date for the termination of the tenancy and adds that “ on or before 
that date they will require possession. A notice to quit must be certain and definite, 
and I am by no means sure that a notice to quit in that form is a certain and Mente 
notice to quit on the day specified. It may be that it is a notice that the landlor 
will require possession before that day, and, if so, it seems obvious that it sed ve 
bad notice to quit. That view is, no doubt, somewhat technical, and it may ‘ t rt ae 
more reasonable interpretation of the notice is to read it as meaning merely t ate the 
tenant likes to give up possession before the day specified, the landlord is willing to 
take it ; but I have great doubt whether it is right to put so favourable an Seed rectal 
as that upon this notice to quit. I am not going to rest my Mth coca ae these las 
words of the notice, but leave the question of their interpretation wit he Lee adrges: 
any definite opinion with regard to it, because in my view, apart altogether from these 
words, this notice to quit is invalid. 
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There is no doubt that Lusu, J., in the passage quoted, indicated that in 
his view the use of the phrase “on or before ”’ in relation to the date specified 
for the termination of the tenancy rendered the notice to quit 80 doubtful in 
meaning and intention as to be invalid. With all respect to that judge, we 
are unable to share his opinion. In our judgment, the fair and reasonabie 
construction of the notice to quit before him was that the landlords gave a final 
notice purporting in any event to terminate the contract of tenancy on the 
Monday week following the date of the notice but gave at the same time to the 
tenant the option of quitting the premises on an earlier date chosen by him and 
thus terminating the contract of tenancy on that earlier date. In so far as the 
above decisions express a different view from that now expressed by this court, 
they are in our judgment erroneous. But in the light of the decisions, and of 
the dicta to which we have referred, we think that the county court judge had 
no alternative to deciding as he did. 

Before leaving the authorities we wish to refer to Ahearn v. Bellman (7). 
In that case the landlord had given to his tenant notice to quit the premises 
in question “on or before the Ist May, 1878,’ but added a further notice to 
the effect that if the tenant continued in possession after May 1, 1878, an en- 
hanced rent would be payable by him. The argument turned solely upon the 
question whether the final provision wholly invalidated the notice to quit. 
The majority of the court (BRAMWELL and Corron, L.JJ.), allowing the appeal, 
held that it did not. It is in our view significant that so far as can be observed 
from the report no point was taken either in the court below or in the argument 
before the Court of Appeal, or by Brett, L.J., (who dissented from the majority 
of the Court of Appeal) on the use of the disjunctive phrase ‘‘ on or before.” 
Though the case cannot be regarded as an authority upon the point now before 
us, it shows at least that to no one concerned in that case did the use of the 
phrase in itself suggest uncertainty or ambiguity. 

The result is that in our judgment the county court judge was wrong in 
dismissing the action upon the point of law arising on the form of the notice. 
The appeal must, therefore, be allowed and the case referred back to another 
county court judge (in accordance with our usual practice) for consideration 
by him of all the other matters raised by the pleadings—including the question 
whether the tenancy of the respondent had, by exercise of the option, become 
determinable by a three months’ notice at all; and although, if the tenancy 
had become quarterly, the notice to determine it was good, the judge will still 
have to exercise his discretion under sect. 3 (1) and the Schedule, para. (h), of 
the 1933 Act. The contention that the tenancy passed out of contract into 
status under the Rent Restriction Acts, by reason of the letter of Mar. 19, 1943 
is not open unless leave to amend the points of claim is asked for and granted 
by the new trial judge ; and that would bé an entirely new case. 

The judgment below must be set aside and the whole action re-heard before 
another judge. The appellant will have the costs of the appeal ; the costs of the 
first trial will abide the event of the new trial. 


Appeal allowed with costs. Judgment below set aside and the whole case remitted 
for re-hearing. 


Solicitors: Hughes, Hooker & Co. (for the appellant); B 
agents for J. W. Miller & Son, Poole (for the ei Sep : ws Rca I 


[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 
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MIST v. TOLEMAN & SONS (A FIRM). 


[Court oF AppEaL (MacKinnon, Tucker and Bucknill, L.JJ .), December 6, 
7, 1945.] 


Factories—Statutory duty—Breach—Health regulation for removal of dust— 
Tubercular condition of workman becoming active—Whether caused by breach 
of regulation—Onus of proof—Factories Act, 1937 (c, 67), 8. 47 (1). 

M. was employed by T. & Sons, on a spindle machine in their factory. 
The work on which he was engaged (7.e., making heels for shoes) was one 
in which a great deal of dust was given off, and proper exhaust appliances 
were not “ provided and maintained, as near as possible to the point of 
origin of the dust ” as required by the Factories Act, 1937, s. 47 (1). During 
the time that he was working in the factory, M. coughed badly and began 
to cough up blood, and, after about a month, he was found to have tuber- 
culosis. On the medical evidence, his lungs had been infected with the 
microbe of the disease at least 6 months before he entered T. & Sons’ factory, 
but it was contended on behalf of M. that the alteration of the poterttially 
tubercular condition to an active tubercular condition was due to the dust 
given off the machine on which he was working, and that T. & Sons were 
liable to him in damages by reason of the breach of their statutory duty 
under sect. 47 (1) of the 1937 Act. According to medical evidence, exertion 
was one cause of inherent tuberculosis becoming active; dust in itself 
was not a cause, although coughing (which could be due to dust in the 
atmosphere) would be a cause. While employed in the factory, M. had led 
an active life apart from his work in the factory and was a: member of the 
Home Guard. It was contended by'T. & Sons that there was no evidence 
that M.’s tuberculosis had become active as a result of their breach of the 
Factories Act, 1937, s. 47 (1), since it could have become so by any exertion. 
But on behalf of M. it was further contended that, since there had been 
a breach of a statutory regulation by T. & Sons, and since his tubercular 
condition could have become active as a result of that breach, the onus 
of proving that the disease was not the result of the breach was on T. & 
Sons, the employers :— ; 

HELD : (i) where there has been a breach of a statutory regulation and 
a workman is injured in a way that could result from such a breach, the 
onus of proving that the injury is not due to the breach, ison the employers, 
only when that particular injury is the only one which the statutory regula- 
tion in question is designed to guard against or to prevent. 

(ii) where, however, the injury is not the very class of accident which the 
regulation was designed to prevent, the onus is on the workman. 

Vyner v. Waldenberg Brothers, Ltd. (1) distinguished. 

(iii) the object of sect. 47 (1) of the 1937 Act was to prevent not merely 
tuberculosis but every uncomfortable, offensive or injurious effect of dust. 
The onus was, therefore, on the workman to prove that the breach of the 
regulation was the cause of his disease. ; ; J 

(iv) [BuckniL1, L.J., dissenting] on the facts of the case and in view 
of the medical evidence, M. had failed to discharge the onus of proving 
that his tuberculosis had become active by reason of the breach of sect. 
47 (1) by the employers. x neetiel de 

RIAL t is argued in this case that wherever there is a breach of the 
Each of mee edt eh an & workman is injured in a way which could result 
from the breach, the onus of proof shifts to the employer to show that the breach was 
not the cause. Sect. 47 has not before been construed, and the court refuses to apply 
the decisions on the fencing provisions to ® case of tuberculosis since it is not, in at 
words of GopDARD, L.J., in Lee v. Nursery Furnishings, Lid. (2), the very class o 
accident that the regulations are designed to prevent. Sect. 47 is eee to ele 
the injurious effects of dust and fumes, but quiescent tuberculosis might ee active 
by reason of many things other than coughing. The onus of proof in those cases is 
(Mon wan Factontes Acr, 1937, s. 47 (1), seo HALSBURY’S STATUTES, Vol. 30, 
p. 238.) 

rred to: 
oa ib v. Waldenberg Bros., Lid., [1945] 2 ee 

*(2) Lee v. Nursery Furnishings, Ltd. [1945] . 


547; 173 L.T. 330. 
R. 387; 172 L.T. 285. 
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APPEAL by the workman from a decision of Uruwatt, J., sitting as an addi- 
tional judge of the King’s Bench Division, Middlesex, on July 10, 1945. The 
facts are fully set out in the judgment of MacKinnon, L.J. 

S. R. Edgedale for the appellant. 

F. W. Beney, K.C., R. O. L. Armstrong-Jones, and Gilbert Dare for the 


respondents. 


MacKinnon, L.J.: This is an appeal from a judgment of Uruwarrt, J., 
sitting as an additional judge of the King’s Bench Division. It is a claim 
by the plaintiff against the defendants for damages based upon a breach by the 
defendants of the statutory provision of the Factories Act, 1937, s. 47 (1). 
As in other cases, it is the duty of the plaintiff to establish his cause of action. 
Although the judge evidently sympathised with the plaintiff, he finally said 
that he was not satisfied that the plaintiff had discharged the onus of proof 
by establishing his case, and, in the result, he gave judgment for the defendants. 

The Factories Act, 1937, s. 47 (1) provides : 


In every factory in which, in connection with any process carried on, there is given 
off any dust or fume or other impurity of such a character and to such extent as to be 
likely to be injurious or offensive to the person employed, or any substantial quantity 
of dust of any kind, all practicable measures shall be taken to protect the persons 
employed against inhalation of the dust or fume or other impurity and to prevent 
its accumulating in any workroom, and in particular, where the nature of the process 
makes it practicable, exhaust appliances shall be provided and maintained, as near 
as possible to the point of origin of the dust. . . 


The plaintiff began work with the defendants towards the end of Dec., 1943. 
Before going to them he had been employed by another firm in a factory where 
the organisation of the factory was said to be very highly satisfactory and com- 
plied in every respect with the provisions of the Factories Act. The defendants’ 
factory was a temporary place and it was found by Urawarrt, J., that it was not 
so equipped as to comply with the provisions of sect. 47 (1). The plaintiff 
was engaged in constructing heels for women’s high-heeled shoes. He had to 
work on a spindle machine. A lot of dust came off in that process and in this 
temporary factory proper exhaust appliances were not ‘“ provided and main- 
tained as near as possible to the point of origin of the dust.’? Having worked 
for a little over a month in the defendants’ factory, the plaintiff began to cough 
up blood and was discovered to be in a condition of tubereular diseasé. The 
medical evidence was that his lungs were infected with the microbe of that 
disease at least six months before he came to the defendants’ employ and he was 
in a condition potentially tubercular which might become an active disease 
as i ie beginning of geben : 

e plaintiff’s claim is based upon the proposition that th i i 
potentially tubercular condition in which he = before he ae Steere 
to an active condition of tubercular disease was due to the dust given off the 
machine on which he was working, which dust was not dissipated by the safe- 
guards required by sect. 47 of the Act. The medical evidence was in some 
minor points different, as between a series of medical experts who were called 
but in substance they were agreed upon this : Dust, by itself, does not cause the 
inherent liability to tuberculosis due to previous infection to become active 
and actual. ; What does cause that unfortunate change is exertion or exercis 
As a rather illuminative example, one of the experts said that if the man was in 
the most perfect atmospheric surroundings, in a high atmosphere in Switzerland 
if he took to such hard exertion as breaking stones, notwithstanding the admirabl 
atmospheric surroundings, the disease might break out and become acti : 
The medical experts also agreed that an exertion which might ca this 
breaking-out of the active disease would be coughing ; and it act a a th t 
dust in the atmosphere might cause a cough. But they also said that b tae 
coughing many other forms of exertion and exercise might equally do this, id 
would perhaps more readily cause him to cough. Besides his actual wont 
the factory the plaintiff was leading an ordinary life, and he might wall a 
exerted himself at other things outside the factory. Thaidemeart on aan 
of evidence was that he was a member of the Home Guard. Phoso nes 


activities of life, perhaps in the Home G i : 
aclbineme aboukthis cougttgd me Guard, might well cause such exertion as 
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Those being the facts and that being the medical evidence, Uruwart, J., 
came to the conclusion that, although the plaintiff had established that the 
presence of the dust unmitigated by compliance with the Factories Act, 1937, 
8. 47 (1), might, by causing coughing, have been the cause of this oncoming 
of the disease, yet it was also apparent that there were many possible other 
causes for the outbreak of coughing, inasmuch as the evidence was that any 
form of exertion and exercise would cause it. In those circumstances the 
judge held that the plaintiff had not discharged the burden of establishing 
that this unfortunate illness to which he succumbed on Feb. 1, 1944, was caused 
by the breach by the defendants of sect. 47 (1) of the 1937 Act. 

Counsel for the plaintiff has relied very strongly upon what he says is a state- 
ment of principle in regard to these Factory Acts laid down by this court in 
Vyner v. Waldenberg Brothers, Ltd. (1), in which I was a member of the court 
and the judgment: of the court was delivered by Scorr, L.J. That was a case 
of a breach by the employer of two safety regulations (issued by the Secretary 
of State under the Factories Act, 1901, s. 79) providing that any circular saw 
must be securely fenced with a guard and that that guard must be lowered 
over the circular saw to the utmost extent possible when putting wood under the 
guard so as to prevent the very obvious danger of a workman cutting his fingers, 
or his hand, with the circular saw. In that case the guard had not been properly 
adjusted, but had been habitually kept at a height of 3hins. above the table 
on which the wood was pushed forward. The wood on which the workman 
was working was very much thinner and the guard could have been put down 
in accordance with the regulations. In the course of his judgment Scort, L.J., 
said ( [1945] 2 All E.R. 547, at p. 549) : 


In these circumstances and but for the consideration of certain other aspects (which 
he considered and we will consider presently) the judge indicated that, if the case stopped 
there, it would mean judgment for the plaintiff. We agree with him. But we go 
further. If there is a definite breach of a safety provision imposed on the occupier 
of @ factory, and a workman is injured in a way which could result from the breach, 
the onus of proof shifts on to the employer to show that the breach was not the cause. 
Counsel for the plaintiff argues that that is a pronouncement as regards any breach 
of any of the provisions of the Factories Act and that, therefore, inasmuch 
as it is established that there was a breach of sect. 47 (1) of the 1937 Act, as 
regards the ventilation to be provided where dust is produced, and since the 
activation of tuberculosis could result from that breach, the onus of proving 
that it did not result from that breach is cast upon the employer. 

In my view, that is a misapplication of the words of Scort, L.J., which were 
directed to the particular case then under consideration. The statutory regula- 
tions, which were under consideration in that case, directed that a guard must 
be provided and kept properly adjusted to prevent a workman from cutting 
his fingers off by the circular saw. There was no possibility that his fingers 
could be cut off by any other cause than the circular saw and, therefore, when 
Scott, L.J. said, ‘“‘ If there is a definite breach of a safety provision . oa and 
a workman is injured in a way which could result from the breach,” his mind 
was directed to the breach of the regulations regarding the adjustment of the 
guard to the circular saw to prevent the workman from cutting his fingers and 
the workman cutting his fingers by reason of the incorrect adjustment of that 
guard. That that is clearly what Scorr, L.J., had in mind is, I think, shown 
by the sentence which he then quoted ( [1945] 2 All E.R. 547, at p. 549), from 
the judgment of Gopparp, L.J., in Lee v. Nursery Furnishings, Lid. (2) ( [1945] 
1 All E.R. 387, at p. 390) : a eridtette a 

ink one may say this, that where you find there has been a 
eos of ee etna ceoulations ant where you find that the accident complained 
of is the very class of accident that the regulations are designed to prevent, a ob 
should certainly not be astute to find that the breach of the regulation was not connectec 
with the accident... ie 
The regulations which Scorr, L.J., was considering were for the provision and 
adjustment of a guard to a circular saw to prevent people from cutting iy 
fingers by the circular saw, and since the accident—.e., the mea of ne 
fingers—was the very class of accident which the regulations were designec 
to prevent, the court should not be astute to find that the breach was not 
connected with the accident. 
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Tuberculosis, however, is not the very thing that sect. 47 (1) is designed to 
guard against or to prevent. The object of sect. 47 (1) is to provide against 
every possible uncomfortable, offensive or injurious effect due to the presence 
of dust. Tuberculosis is not the very class of injury which, and which alone, 
is contemplated as the danger to be guarded against by this section for the 
removal of dust. The dust is a factor which may cause coughing, which coughing 
may be one of the many things which may activate a quiescent tuberculosis. 
But I think it is quite wrong to transfer the words of Scorr, L.J., in Vyner 
v. Waldenberg Brothers (1), and similarly the words of GODDARD, L.« ., in Lee 
v. Nursery Furnishings, Ltd. (2), directed as they were to that particular rule 
about fencing a circular saw, so as to lay down a general proposition as regards 
any section in the Factories Act, with the result that, where any breach of the 
Factories Act is proved and that breach may be one of the causes which broug} « 
about the subsequent injury to the workman, the onus 1s then cast upot the 
employer to show that it did not do so. bd” : 

In my opinion, therefore, the onus of disproving the possibility that this 
presence of dust may have been a cause contributing to or activating the tuber- 
cular condition of the plaintiff was not cast upon the defendants, but remained 
with the plaintiff ; as it is the duty of every plaintiff to prove his cause of action. 
I agree with the judge that, in the circumstances and upon the evidence, the 
plaintiff did not satisfactorily establish his cause of action. Therefore, the 
judgment of Uruwart, J., was right and the appeal must be dismissed. 


TucKER, L.J.: Iagree. Counsel for the plaintiff submits that, in any event, 
it is open to this court, and it is the duty of this court, to reconsider the evidence 
that has been given before UTHwatt, J., and he invites us on reconsideration 
to come to a different conclusion. He says that this is not the kind of case 
where the trial judge is in any more advantageous position than this court, 
because this is not a case of disbelieving the evidence on one side or the other. 
That is no doubt correct, but, having considered the details of this case, the 
judge was left in doubt with regard to many matters. In the first instance, 
he was left in doubt as to whether the active tuberculosis had flared up after 
the plaintiff came into the defendants’ employment. He only noticed his 
condition (i.e., in regard to coughing up blood, and so forth) after he had entered 
_ the defendants’ empley ; but he told one of the doctors called by the defendants 
that he had been run down from the.outset of his employment with the defen- 
dants. I think that, on the evidence, the matter was left in doubt. It is 
a possibility as to which there was no very conclusive evidence one way or another. 
Apart from that, the judge was satisfied that the dust in the defendants’ premises 
had caused the plaintiff to cough ; but he was not satisfied that the coughing, 
any more than any other physical effort on the part of the plaintiff, had brought 
about his tubercular condition. That.is a very. difficult question, as almost 
all questions of causation are, and I do not feel disposed to differ from the 
conclusion at which the judge arrived. Whether or not I should have come to 
exactly the same conclusion if I had tried the case and heard the witnesses, 
I do not know ; but I do not feel that there is sufficient material to justify me 
in saying that the judge came to an erroneous conclusion on this evidence. 

In regard to the onus of proof, if counsel for the plaintiff is right in his sub- 
mission, it would appear that if coughing had brought about a rupture in a man 
—he being in a condition whereby he was disposed to be ruptured—once it was 
established that a rupture had occurred and that coughing was a possible cause 
of rupture—one amongst many other possible causes—the onus would shift 
to the defendants to disprove that the rupture had been caused by their breach 
of sect. 47 (1). The answer of counsel for the plaintiff to that was that sect. 
47 (1) was not designed to deal with that class of accident or disability, but 
was primarily designed: to prevent the very thing that had happened in this case 
viz., tuberculosis. From a laymen’s point of view, I should have been inclined 
to be attracted at first sight by that argument, but the medical evidence in 
this case shows quite clearly that it is erroneous. Sect. 47 (1) is not designed 
agdinst the contraction of tuberculosis any more than against the contraction 
of any other disease, because the medical evidence shows that it is not dust 
which brings about tuberculosis or hastens its onset, but that it is the coughing 
which may result from dust, or from many other things, that activates tuber- 
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culosis ; t.€., it is the physical effort and not the mere inhalation of dust. There- 
fore, I think that it is wrong to say that there has resulted, in this case, the very 
disease against which sect. 47 was directed. 

For these reasons, in my view, this appeal fails. 


Bucknitt, L.J.: In my view this appeal should be allowed. The gist 
of the judgment of Uruwarrt, J., is in the following sentence : 


In the result, I find myself left in considerable doubt on the question whether the 
coughing due to dust had anything to do with the matter at all and in these circum- 
stances the action must be dismissed. 


With great respect to the judge, I think the evidence should have satisfied him 
that the coughing had a great deal to do with the matter, and that he was in 
error in so directing himself. In my view, the evidence establishes that the 
coughing contributed to the flare-up. I say that for these reasons. The man 
himself said : 


When I started at Tolemans I was in perfect health and it was several days, perhaps 
a fortnight, before the cold came on me and then after that I developed a cough. 


The judge does not reject that evidence. In fact, I think he accepts it, because 
in his judgment he says : 


Before his entry into the defendants’ employment, he was employed for some time 
by Hamptons and I am satisfied that the working conditions at Hamptons were not such 
as in any way to bring about tuberculosis or to cause an existing tubercular condition 
to flare up. I am also satisfied that the plaintiff was not at any time before he entered 
the defendants’ employment conscious that he had tubercular trouble. 


It is true that, without knowing it, the plaintiff had got tubercular trouble 
and probably had had it six months before he went to the defendants’ factory. 
Uruwatrt, J., in his judgment, said that he was doubtful whether the tubercular 
condition had flared up before the plaintiff entered the defendants’ employment. 
There is no evidence, however, that the tubercular condition had flared up before 
he worked in the defendants’ factory. I think that all the evidence goes to 
show that it flared up after he went there. In my view the judge also mis- 
directed himself on that point. 

The plaintiff has proved three things. (i) He proved a breach of the statutory 
duty not to allow excessive dust in the factory. (ii) He proved that he coughed 
and coughed badly, during the 38 days that he was working there and that 
excessive dust produces coughing. (iii) He proved that the cough, like every 
physicak exertion, is likely to cause a flare-up. Having proved those three 
things, I think that he established a cause ofaction. He has proved negligence 
and he has proved damage resulting from the negligence. In my view, the point 
that he might have had a flare-up in any event does not decide the question of 
liability, but only affects the amount of damages. He was tuberculous, but 
the disease might very well have never had a flare-up but for the coughing 
caused by the negligence of the defendants. ; 

For these reasons I think that the appeal should be allowed. 


Appeal dismissed with costs. Leave to appeal to the House of Lords granted. 


Solicitors: Shaen, Roscoe & Co. (for the appellant); Hewitt, Woollacott & 
Chown (for the respondents). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


——— 
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PHILLIPS (INSPECTOR OF TAXES) v. EMERY. 
[K1ne’s Bencn Division (Macnaghten, J.), November 6, 1945.] 


Income Tax—Sched. E—Weekly wage earner—Housewife directed to work in 
factory—T ravelling expenses—Whether claim for deduction admissible— 
Income Tax Act, 1918 (c. 40), Sched. E, r. 9—Finance Act, 1941 (c. 30), 8. 23. 

The respondent, previously engaged in household duties, commenced 
work on June 27, 1942, at a factory to which she was directed by the 
Ministry of Labour. In consequence she incurred travelling expenses 
between her home and her place of employment amounting to £6 13s. Od., 
for the period June 27, 1942, to Apr. 5, 1943. The respondent claimed 
that she was entitled to deduct that sum from her weekly earnings assessed 
for income tax purposes under the Finance Act, 1941, s. 23, which provided 
that : “‘ If it is shown in the case of a weekly wage earner assessed to income 
tax in accordance with r. 2 of the rules applicable to Cases I and II of 
Sched. D that his place of work or his residence has changed through cir- 
cumstances connected with the present war, and that in consequence he is 
obliged to incur and defray out of his wages additional expense in travelling 
between his residence and his work, the, additional expense so incurred and 
defrayed by him in the half-year, up to five pounds, shall be deducted from 
the wages to be assessed for the half-year.” It was contended for the 
respondent that the discharge of household duties was ‘‘ work ”’ within the 
meaning of sect. 23. The General Commissioners on appeal allowed the 
deduction sought, and the Crown appealed :— 

Hetp : the relief given under sect. 23 was restricted to persons working 
for reward who must have been engaged, prior to the Ministry of Labour’s 
direction, on work which involved travelling expenses. As the respondent 
had incurred no travelling expenses when discharging her household duties, 
the deduction claimed by her was not admissible. 


{EDITORIAL NOTE. The ratio decidendi of this case is that by implication the section 
requires that’ a claimant shall have earned wages both before and after the change , 
in the place of work or residence which gives rise to the additional expense, so that since 
the claimant incurred no travelling expenses before the change, no claim lay. It is 
held, alternatively, that even on the view that the section applies to voluntary workers 
before the change, the claimant had incurred no travelling expenses before the change 
and could not, therefore, have incurred any additional expense. 

As TO EMOLUMENTS DERIVED FROM OFFICE OR EMPLOYMENT, see HALSBURY 
Hailsham Edn., Vol. 17, pp. 215, 216, para. 436; and For Caszs, see DIGEST, Vol. 
28, pp. 85-88, Nos. 490-507.] : 


CasE STaTED under the Income Tax Act, 1918, s. 149, by the Commissioners 
for the General Purposes of the Income Tax Acts for the division of Newcastle 
borough in the county of Stafford for the opinion of the King’s Bench Division 
of the High Court of Justice. On Oct. 27, 1943, the respondent, a married 
woman, appealed against two assessments made upon her in accordance with 
the Income Tax Act, 1918, r. 2 of the rules applicable to Cases I and II of Sched 
D for the two half years ended respectively Oct. 5, 1942, and Apr. 5 1943. 
The following facts were found by the Commissioners. A 


The respondent was directed by the Ministry of Labour to work a 
Ordnance (B.S.A.) Factory Cross Heath, on May 11, 1942, and she nisaee ee 
there on June 27, 1942. Prior to that date she was fully occupied with household 
duties at 84, Hunters Way, Penkhull, aforesaid, but was not otherwise employed 

The sum of £6 13s. Od. represented the expense which the respondent was obli ed 
to incur between June 27, 1942, and Apr. 5, 1943, and defray out of her ay in 
travelling between her home at 84, Hunters Way, Penkhull, aforesaid, and her plac f 
work at The Royal Ordnance (B.S.A.) Factory, Cross Heath. oe 


On these findings the Commission decided 
Mier eaveline tere ers decided to allow the respondent her 
The Crown appealed. 
The Aitorney-General (Sir Hartley Shawcross, K.C d } } 
for the appellant (Inspector of Taxes). emai tr OE 
Henry Wynn-Parry, K.C., and Terence Donovan, K.C., for the respondent. 
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MACNAGHTEN, J.: I think this is a plain case. By the Finance Act, 1941 
8. 23, it is provided : 


If it is shown in the case of a weekly wage earner assessed tio income tax in accordance 
with r. 2 of the rules applicable to Cases I and II, of Sched. D, that his place of work 
or his residence has changed through circumstances connected with the present war, 
and that in consequence he is obliged to incur and defray out of his wages additional 
expense in travelling between his residence and his work, the additional expense so 
incurred*and defrayed by him in the half-year, up to five pounds, shall be deducted 
from the wages to be assessed for the half-year. 


In the case provided for by that section, the additional expense incurred and 
defrayed by & weekly wage earner is to be treated as an expense necessarily 
incurred by him in the performance of the duties of his employment within 
the meaning of the Income Tax Act, 1918, Sched. E, r. 9. 

The conditions prestribed by the section are quite plain. The taxpayer 
must be a weekly wage earner. His work must be at one place and his residence 
at another. He must have changed either his place of work or his residence 
through circumstances connected with the present war, and in consequence 
of that must be obliged to pay out of his wages additional expense in travelling 
between his residence and his work. 

In the present case the General Commissioners for the borough of Newcastle 
in Staffordshire have decided that the respondent is entitled to the benefit 
of the section. She is the wife of a soldier, but it is said that the travelling 
expenses which she claimed to deduct were incurred while her husband was 
still living with her at home. She was directed by the Ministry of Labour 
to work at a factory at Cross Heath, and’ her home was at 84, Hunters Way, 
Penkhull. Before she was directed to work at the factory at Cross Heath she 
was occupied in the discharge of her household duties at home. She did no 
other work. As the case states, she was fully occupied in her household duties, 
but was not otherwise employed. 

Counsel for the respondent has argued that the respondent, in discharge of 
her household duties, was doing work, a proposition which no one can doubt, 
and, that, therefore, although she earned no wages, she should be regarded 
as a person who comes within the section. I do not so read the section. It 
is dealing, I think, with the case of a person who is doing work for reward. 
Counsel for the respondent asked why should not a voluntary worker be allowed 
the benefit that is given to those who sell their labour ? The answer to that is 
that Parliament has thought fit to restrict the benefit to those who earn wages. 
The provision that the relief given by the section is in respect of the “ additional ” 
expense incurred by the taxpayer implies that before he changed his residence 
or his place of work he must have been engaged in work which involved travelling 
expenses on his part. The respondent incurred no travelling expenses before 
she went to the factory at Cross Heath, so, even if it could be held that the 
section applied to unpaid workers, she would be.debarred from relief. 

I, therefore, think that the appeal must be allowed, and the decision of the 
General Commissioners must be reversed. 


Appeal allowed with costs. Case remitted to the Commissioners for determination 
of the amount of the assessment. 
Solicitors : Solicitor of Inland Revenue (for the appellant) ; Hall, Brydon & 
Harvey, agents for F. H. Woolliscroft, Hanley. 
[Reported by P. J. Jounson, EsqQ., Barrister-at-Law.] 
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EPPS v. ROTHNIE. 
[Court or AppEraL (Scott, MacKinnon and Lawrence, L.JJ.), July 12, 1945-] 


Landlord and Tenant—Rent restriction—Recovery of possession—Plaint ff claiming 
as landlord— Not being a landlord who has become landlord by purchasing 
the dwelling-house after Dec. 6, 1937 ’’—Unoccupied house purchased by 
plaintiff after statutory date—Subsequent tenancy agreement— Landlord ’’— 
Rent and Mortgage Interest Restrictions (Amendment) Act, 1933 (c. 32), 
Sched. I (h)—Increase of Rent and Mortgage Interest (Restrictions) Act, 
1938 (c. 26), Sched. IT. 

T.E. purchased an unoccupied house after Dec. 6, 1937. By an agree- 
ment in writing made on Apr. 4, 1942, the house was let for one year to R. 
The agreement was made on T.E.’s behalf by his brother, H.W.E., whose 
name was given therein as landlord but who wa8 acting merely as agent 
for T.E. After the agreement had expired on Apr. 3, 1943, R. remained 
on in the house and continued to pay the rent to T.E. through the latter’s 
agents. Later, T.E. required the house for his own occupation and brought 
proceedings to recover possession under the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, s. 3, and Sched. I (h). It was con- 
tended by R. (i) that the proceedings could not be brought by T.E. because 
in the agreement of Apr. 3, 1942, his brother, H.W.E., was stated to be the 
landlord ; (ii) by reason of the exception in Sched. I (h) to the Act of 
1933 (as amended by the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1938, Sched. II), T.E. was not entitled to possession as landlord 
because he was ‘“‘ a landlord who has become landlord by purchasing the 
dwelling-house after Dec. 6, 1937” :— 

HELD : (i) T.E. was entitled to bring the proceedings as landlord because 
he was not relying on the agreement of Apr. 4, 1942, and the relationship 
of landlord and tenant had been clearly established apart from that agree- 
ment. Moreover, even if T.E. had been compelled to rely on the written 
agreement, evidence would have been admissible to prove that his brother 
was signing merely as his agent. 

(ii) since the house was unoccupied when T.E. purchased it, the excep- 
tion to Sched. I (hk) to the 1933 Act did not apply, because T.E. did not 
*“ become landlord by purchasing the dwelling-house.’’ The object of the 
exception in para. (h) was to protect a tenant in occupation of a house 
which was being sold; the exception did not apply where an unoccupied 
house was purchased after the statutory date and subsequently let. T.E. 
was, therefore, entitled to possession under Sched. I (h) to the 1933 Act. 


[EDITORIAL NOTE. The court holds that a possession order may be made in favour 
of the landlord of Rent Act protected property, who requires it for his own occupation, 
although he purchased subsequently to Dec. 6, 1937, if at the time of such purchase 
the property was empty. The Act was intended to protect the sitting tenant, and in 
the case of empty property the relationship of landlord and tenant only comes into 
existence at the time of the subsequent letting. 

As TO Possession REQUIRED BY LANDLORD FoR His Own OccuPATION, see HALS- 
BURY, Hailsham Edn., Vol. 20, p- 332, para. 396, and Supplement ; and For Caszs, 
see DIGEST, Vol. 31, p. 580, No. 7283-7291.] 

Cases referred to : 

*(1) Humble v. Hunter (1848) 12 Q.B. 310; 1 Digest 639, 2606; 17 L.J.Q.B. 350; 
11 L.T.O.S. 265. 

#(2) Formby Brothers v. Formby (1910), 102 L.T. 116; 1 Digest 638, 2595. 

(3) Drughorn (Fred), Ltd. v. Rederiaktiebolaget Transatlantic, [1919] A.C. 203; 17 
Digest 322, 1333; 88 L.J.K.B. 233; 120 L.T. 70. 

*(4) Danziger v. Thompson, [1944] 2 All E.R. 151; [1944] K.B. 654; 113 L.J.K.B. 
539; 170 L.T. 424. 


APPEAL by the tenant from an order of His Honour JupcsE Horst, K.C., 
made at the Bromley County Court on June 5, 1945, in proceedings by the 
respondent to recover possession under the Rent and Mortgage Interest Restric- 
tions (Amendment) Act, 1933, s. 3, and Sched. I (h). The facts are fully set 
out in the judgment of Scorr, L.J. 

B. L. O'Malley for the appellant. 

P. H. M. Oppenheimer for the respondent. 


C 
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Scott, L.J.: This is an appeal from an order of the judge of the Bro 
County Court by the tenant of a house the occupation of ehinh was ar 
him by an agreement for one year from Apr. 4, 1942. On the expiration of tho 
agreement the owner of the house desired to obtain possession of the house 
and eventually took proceedings in the county court to obtain such possession. 
The county court judge held that he was entitled to possession under the Rent 
and Mortgage Interest Restrictions (Amendment) Act, 1933, Sched. I (h), and 
that greater hardship would result from refusing possession than from granting 
it. He gave a short and clear judgment with which I entirely agree. The only 
real point taken by the tenant on the appeal is that by reason of the exception 
in para. (hk) of the Schedule the plaintiff is not entitled to possession. 

_ Sched. I [as amended by the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1938, Sched. II] provides : 


A court shall, for the purposes of sect. 3 of this Act, have power to make or give 
an order or judgment for the recovery of possession of any dwelling-house to which 
the principal Acts apply or for the ejectment of a tenant therefrom without 
proof of suitable alternative accommodation (where the court considers it reasonable 
so to do) if . . . (h) the dwelling-house is reasonably required by the landlord (not 
being a landlord who has become landlord by purchasing the dwelling-housze . 
after Dec. 6, 1937) for occupation as a residence . . . Provided that an order or judg- 
ment shall not be made or given on any ground specified in para. (h) . . . if the court 
is satisfied that having regard to all the circumstances of the case . . . greater hardship 
would be caused by granting the order or judgment than by refusing to grant it. 


It was argued for the defendant that the plaintiff was not a landlord within, 
the meaning of the’ paragraph but was a landlord who was excepted from it 
by reason of the words “‘ not being a landlord who has become landlord by 
purchasing the dwelling-house . . . after Dec. 6, 1937.”” The county court 
judge dealt with that contention very clearly. He said : 


In point of fact the plaintiff purchased the property after that [the statutory] date 
and became the owner. But the property was then empty. In my judgment, he did 
not become “‘ landlord” by purchasing it, but by virtue of a subsequent act, namely, 
by his letting, it for the first time to a tenant. A man is only @ landlord where there 
is also a tenant. 


Accordingly, the county court judge held, ‘and in my view held rightly, that the 
plaintiff did not ‘“‘ become landlord by purchasing the dwelling-house.” The 
judge took the view, with which I agree, that the object of the exception in Sched. 
I (h) is to protect a sitting tenant from having his house bought over his head, 
and it has no application to a case where an unoccupied house is purchased 
after the statutory date, and the owner thereafter lets it. In my opinion, the 
decision of the judge was right on this point and there is no ground for an appeal. 

Another point was taken. In the original tenancy agreemert which expired 
in Apr., 1943, the landlord is expressed to be, not Thomas Epps, the plaintiff 
in the proceedings in the court below, but his brother, Henry West Epps, who 
was acting for him in the matter of the tenancy. It was submitted on behalf 
of the defendant that, because the brother who became nominally a party 
to the tenancy agreement was therein called the landlord, the plaintiff was not 
the landlord within the meaning of Sched. I (h) to the Act of 1933. The first 
answer to that contention is that the plaintiff is not relying on that agreement. 
After it had expired, the rent of the house continued to be paid to agents on his 
behalf and was received by him, and, apart from the agreement, the relation, 
of landlord and tenant was quite clearly established between the parties long 
before the proceedings were taken in the county court. The second answer 
to the contention is that the agreement was an ordinary agreement in writing 
and, even if the plaintiff was compelled to rely on it, evidence would have been 
admissible on ordinary principles applicable to ary contract in writing, to prove 
that the person signing it as a contracting party was acting on behalf of an 
undisclosed principal. Two old cases were cited, Humble v. Hunter (1) and 
Formby Brothers v. Formby (2), where the view was taken that the particular 
contract under consideration was expressed in such terms as to prevent the 
application of the ordinary principles of agency in regard to an undisclosed 
principal, with the result that the parties were tied down to an agreement 
between the persons signing the document and no one else. Both these cases 
have been discussed on many occasions and I venture to express the opinion 
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that they should no longer be regarded as good law, a view which is, I think, 
justified by the observations made on them by Lorp SUMNER in Fred. Drughorn, 
Lid. v. Rederiaktiebolaget Transatlantic (3). I think that the appeal fails on 
both the points argued before us, and must be dismissed. 

MacKinnon, L.J.: Iagree. I think that the county court judge was quite 
right in the construction which he placed on Sched. I (h) to the Act of 1933. 
If the construction for which counsel for the defendant contends is correct, 
it is inconceivable that the legislature would have wasted ink and paper by 
inserting the unnecessary words ‘‘ who has become landlord by purchasing a 
dwelling-house,”’ since it would have been sufficient simply to have said “ not 
being a landlord who has purchased a dwelling-house.” -Counsel for the 
defendant discussed some cases which dealt with the meaning of the word 
‘landlord ” in the Rent and Mortgage Interest Restrictions Act, 1923, s. 2 (1). 
The words in that subsection are : : 

Where the landlord of a dwelling-house . . . is in possession of the whole of the 
dwelling-house at the passing of this Act .. . 
Manifestly, a landlord who had a tenant could not be in possession of the house, 
and that mere fact shows that the word landlord in that subsection does not 
mean one of the two parties to a contract of tenancy—that would be ridiculous 
—but the owner of a house who is in a position to become a party to such a 
contract. The considerations applicable to the meaning of the word “ landlord ” 
in that subsection are obviously entirely different from those which govern 
the meaning of the simple words ‘a landlord who has become landlord by 
purchasing a dwelling-house ’’ which we have to construe. I agree that this 
appeal should be dismissed. 

LAWRENCE, L.J.: I also agree. I will only add that if the plaintiff were 
suing on the agreement of Apr. 4, 1942, it might be necessary for us to consider 
the decision in Danziger v. Thompson (4), in which it was held that oral evidence 
was admissible to show that a person described as the tenant in a tenancy 
agreement entered into the agreement as the agent of another person. The 
plaintiff in the present case, however, is not suing on the agreement. Moreover 
itis to be observed that the only words in the agreement which cauld be contra- 
dicted by proof of agency are ‘“‘ hereinafter called the landlord,” which are 
not necessarily incorsistent with the fact of the person so called being the agent 
for an undisclosed principal. 

Appeal dismissed. 
Solicitors : Neil Maclean & Co. (for the appellant); W. J. Stoffel (for the 
respondent). 
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TITHE REDEMPTION COMMISSION v. THE GOVERNORS 
OF THE BOUNTY OF QUEEN ANNE. 


aby Ga Division (Romer, J.), November 8, 9, 12, 13, 14, December 12, 


Ecclesiastical Law—Tithe rentcharge—Compensation payable in respect of extin- 
guishment of tithe rentcharges—Deduction in respect of rates—No deduction 
to be made “‘ in the case of a rentcharge created in lieu of any corn rent which 
was free from rates, or a rentcharge which was otherwise free from rates ’’— 

Was ”—* Free from rates ”»—Only_rentcharges free from legal liability to 
be rated at the time they were created to be free from deduction for rates— 
Tithe Act, 1936 (c. 43), Sched. I, Pt. I, paras. 3 (a), 4. 

By sect. 1 of the Tithe Act, 1936 (which came into force on July 31, 1936) 
tithe rentcharge was extinguished on Oct. 2, 1936, and, under sect. 2, the 
tithe owner received, in place of his tithe rentcharge, ‘‘ redemption stock ” 
(calculated according to sect. 2 (2)). Under sect. 4 of the Act, the Tithe 

‘Redemption Commission was established for the purpose (inter alia) of 
determining the amount of stock to be issued for compensation in respect 
of the extinguishment of the tithe rentcharges. Under Sched. TPE 
to the Act, in determining the amount of stock to be issued, certain deduec. 
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ye ir Age a ir apes saeaal value of a rentcharge. Para’. 
with the deductions to be mad wi nee eee ee aD) 
sd rage ie ms pistes a in the case of a rentcharge which was 
tree kod eek = ia ce but vested in Queen Anne’s Bounty by 
t 16 : : ra. 4 of Sched. I, Pt. I, to the 1936 Act. provided : 

In the case of a rentcharge created in lieu of any corn rent or like payment 
which was free from rates, or a rentcharge which was otherwise free from 
rates, no deduction shall be made in respect of rates.”’ It was contended 
by Queen Anne’s Bounty that, properly construed, para. 4 referred to the 
factual position in regard to rates on Oct. 2, 1936. The Commission 
contended (i) that-when the 1936 Act took effect all tithe rentcharge 
(except certain-rentcharges not within para. 3 (a) ) was under a statutory 
liability to be rated except where express statutory exemption had been 
established, and that the words “‘ free from rates’ in para. 4 of Sched. I, 
Pt. I meant free from legal liability to be rated; (ii) that since the Act 
came into force on July 31, 1936, the word ‘“ was ” in the phrases ‘“‘ which 
was free from rates’ and ‘“‘ which was otherwise free from rates,’? could 
not be intended to refer to the state of affairs on Oct. 2, 1936 :— 

HELD : (i) at the passing of the 1934 Act every tithe rentcharge (except 
extraordinary tithe rentcharge which was not within para. 3 (a) ) was liable 
to rates, unless the tithes for which it was originally substituted had them- 
selves been exempted from liability by a local Act, or because it was awarded 
under the Tithe Act, 1860, in lieu of a corn rent which itself was exempted 
from liability by the local Act creating it. 

(ii) the word “‘ was,” in the phrase “‘ in the case of a rentcharge created 
in heu of any corn rent which was free from rates,” referred to the time 
when the rentcharge was created. Similarly, in the phrase ‘or a rent- 
charge which was otherwise free from rates,’’ the word ‘‘ was”? must be 
construed as referring to a past event and not to the state of affairs on Oct. 
2, 1936. 

(iii) the words ‘‘ free from rates,’’ in both parts of para. 4, referred to 
freedom from statutory liability for rates, and not to the factual position. 

(iv) on their true construction, the words in Sched. I, Pt. I, para. 4, 
‘in the case of a rentcharge created in lieu of any corn rent or like payment 
which was free from rates, or a rentcharge which was otherwise free from 
rates’ meant “in the case of a rentcharge created in lieu of any corn 
rent or like payment which was, at the time the rentcharge was created, 
free (by reason of statutory exemption) from liability to be rated, or a rent- 
charge which was otherwise created free (by reason of statutory exemption) 
from liability to be rated, no deduction shall be made in respect of rates.” 

(v) deductions must be made under para. 3 (a) of Sched. I, Pt. I, to the 
1936 Act in the case of every rentcharge which was unable to claim immunity, 
by reason of statutory exemption, from liability to be rated. 


[EDITORIAL NOTE. The effect of the Tithe Act, 1936, was to replace tithe rent- 
charge proper by @ redemption annuity, as from the “ appointed day,” namely, Oct. 2, 
1936. This case deals with the deduction on account of rates to be made in assessing 
the compensation to be paid to the Governors of Queen Anne’s Bounty. The Act 
refers to a rentcharge created in lieu of any corn rent or like payment which “ was 
free from rates,” or a rentcharge which ‘“‘ was otherwise free from rates.”” Romer, J., 
reviews the history of the liability of tithe and tithe rentcharge for rates, and holds 
that the material time in regard to freedom from rates is the time when the rentcharge 
was created. The phrase refers to freedom by reason of statutory intervention and 
not a mere factual freedom at the “ appointed day,” as to which the word ‘“ was ” 
would be quite inappropriate. 

AS TO Sead eee aaa on TITHE RENTOHARGE, see HALSBURY, Hailsham Edn., 
Vol. XI, pp. 890, 891, para. 1597, and Supplement ; and ror CasEs, see DIGEST, 


Vol. 38, pp. 501-504, Nos. 564-590. : 
For rue Tirue Act, 1936, see HALSBURY’S STATUTES, Vol. 29, p. 923.] 


Cases referred to : . 

(1) R. v. Christopherson (1885), 16 Q.B.D. 7; 38 Digest 603, 579; 55 L.J.M.C. 1; 
53 L.T. 804. 

(2) R. v. Joddrell (1830), 1 B. & Ad. 403; 38 Digest 572, 1098; 9 L.J.O.S.M.C. 26. 

ApJouRNED Summons by the Tithe Redemption Commission to determine 

certain questions arising under the Tithe Act, 1936, Sched. I, Pt. I, para. 4, 
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in regard to the deductions on account of rates to be made from the compensa- 
tion payable by them to the Governors of Queen Anne’s Bounty in respect 
of the extinguishnient of tithe rentcharges. The facts and the relevant prov)- 
sions of the Tithe Act, 1936, are fully set out in the judgment. 
W. F. Waite for the Tithe Redemption Commission. 
C. L. Henderson, K.C., for Queen Amme’s Bounty. 
Cur. adv. vult. 
Romer, J.: This summons was issued for the purpose of obtaining a deci- 
sion upon a point of difference which has arisen between, the plaintiffs, the 
Tithe Redemption Commission, and the defendants, the Governors of Queen. 
Anne’s Bounty, in relation to the compensation payable by the former to the 
latter under the Tithe Act, 1936. The compensation is. payable in respect 
of the extinguishment of tithe rentcharges, and the particular provision of the 
Act upon which the decision of the court is sought is that dealing with the 
deduction on account of rates which has to be made from the compensation 
ayable in respect of tithe rentcharges unless they were, in the language of para. 4 
of Sched. I, Pt. I, to this Act ‘‘ free from rates.”’ 

Sect. 1 of the 1936 Act, which received the Royal Assent on July 31, 1936, 
provides : 

Subject to the provisions of this Act, all tithe rentcharge shall be extinguished on 
Oct. 2, 1936 (in this Act referred to as “the appointed day ”’), and accordingly as 
from that day the land out of which any tithe rentcharge issued immediately before 
that day shall be absolutely discharged and freed therefrom. 

By sect. 2 (1) redémption stock : 

. charged by way of guarantee on the Consolidated Fund and the growing produce 
thereof, shall be issued for the compensation of the persons interested in a tithe rent- 
charge in respect of the-extinguishment thereof by this Act. 

By sect. 2 (2): 

The amount of stock to be issued for compensation in respect of a rentcharge shall 

be such an amount as will yield interest equal in amount to the gross annua] value 
of the rentcharge less the deductions specified in Sched. I, Pt. I, to this Act: Provided 
that, in the cases specified in Pt. II of the said Sched. I, the amount of stock to be issued 
shall be modified in accordance with the provisions of the said Pt. IT. 
Sect. 2 (3) then prescribes the method which is to be adopted for the purpose 
of ascertaining the gross annual value of a rentcharge for the purposes of the Act. 
Sect. 3 of the Act provides for the charging of an annuity (to be called “a 
redemption annuity ”’) : 

. . . in respect of the land out of which a tithe rentcharge extinguished by this 
Act issued immediately before the appointed day, for the use of His Majesty, for the 
period commencing on the appointed day and ending on the day preceding the sixtieth 
anniversary thereof. 

The plaintiff Commission was established by sect. 4 (1) of the Act which 
(by sect. 4 (2) ) put upon the Commission the duty, amongst others : 

(a) to determine what tithe rentcharges have been extinguished by this Act, the 
amount of stock to be issued for compensation in respect of the extinguishment thereof 
and the persons entitled to receive the stock to be so issued. 

Sect. 23 (4) provided : 

For the purposes of valuation lists in force at the commencement of this Act, a tithe 
rentcharge to be extinguished by this Act shall, as from Oct. 1, 1936, be deemed to have 
no rateable value, and, notwithstanding anything in any enactment relating to rating and 
valuation, no particulars with respect to such:a tithe rentcharge shall be included 
in any subsequent valuation list. 

Under sect. 25 (1) there was established : 

- an account which shall be called the Redemption Annuities Account and shall 

be under the control and management of the Treasury. 


Sect. 25 (4) provided : 


_ The Treasury shall issue from the Account . . . (e) such sums, by w: ibu- 
tion towards making good the loss of rate income @ rating aubbariiey eolectel eo 
the extinguishment or reduction of tithe rentcharge, as may be required for giving 
effect to the provisions of Sched. V to this Act [but subject as therein mentioned ]. 
Under sect. 32: 


(1) The rating authority by whom a rate has been made shall, on. bei 
by the Commission so to do, supply to the Commission any nforriataea ee iat Sheie 
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possession as to the amount paid or , ¢ here 

on any tithe rentcharge Ssetibhie out if ep he pet hi pg sie aed eigen 
A rating authority shall . . . inform the Commission as respects any land. in their 
area whether it was on Apr. 1, 1936, land in respect of which rates were assessable. 

Pt. I of Sched. I to the Act is headed : 

_- pbaaaseie iia gross annual value of a tithe rentcharge for determination of amount 
It is divided into six paragraphs, of which para. 41s in the following terms: 

In the case of a rentcharge created in lieu of any corn rent or like payment which was 
free from rates, or a rentcharge which was otherwise free from rates, no deduction 
shall be made in respect of rates, and, subject to the provisions of para. 5 of this Part, 
in & case in which the owner of a rentcharge was liable during the 3 years aforesaid 
[i.e., the years ending on Mar. 31, 1934, 1935 and 1936] to be charged only a proportion 
of any rate, the deduction in respect of rates shall be that proportion of the sum calculated 
in accordance with the provisions of the last foregoing paragraph. 

Sched. V contains elaborate provisions for the issue and distribution of the 
sums payable under sect. 25 by way of contribution in respect of the diminution 
of the income of rating authorities. 

The respective views of the plaintiffs and the defendants on the difference 
which has arisen between them may be shortly stated. The plaintiff Commission 
contends that the words ‘‘ free from rates ”’ in para. 4 of Sched. I, Pt. I, to the 
Act are referable solely to the question of legal liability, z.e., that the only 
rentcharges which were to be exempt from the relevant deductions were those 
which, by reasoe of some legislation, were at the ‘‘ appointed day ”’ free from the 
liability to rates to which all corn rents, tithes and payments in lieu of tithe 
were originally subject. The defendants, on the other hand, who are interested 
in the dispute by reason of the rentcharges which became vested in them by 
virtue of the Tithe Act, 1925, contend that the plaintiff Commission is not 
concerned with the question of legal liability but with the factual position alone, 
and, if on the appointed day a particular rentcharge was found for any reason 
not to be assessed for rates, then such rentcharge was “‘ free from rates ’’ within 
the meaning of Sched. I, Pt. I, para. 4. 

It is apparent at once that a necessary foundation of the plaintiffs’ argument 
is that corn rents and tithes, in respect of which tithe rentcharges were created, 
were in fact legally rateable ; and an interesting discussion took place at the 
hearing upon this question. The matter originates with the Poor Relief Act, 
1601, s. 1, which provided, amongst other things, that a poor rate should be 
raised : 

. . . by taxation of every inhabitant parson vicar and other, and of every occupier 

of lands houses tithes impropriate or propriations of tithes, coalmines or saleable 
underwoods, in the said parish in such competent sum and sums of money as they shall 
think fit, a convenient stock of flax . . . to set the poor on work ; and also competent 
sums of money for and towards the necessary relief of the lame impotent old blind 
and such other among them being poor and not able to work, and also for the putting 
out of such children to be apprentices, to be gathered out of the same parish according 
to the ability of the ... parish... 
It will be noticed that the only express mention of tithes in this enactment 
is the reference to ‘‘ tithes impropriate or propriations of tithes,’’ and neither 
of those expressicns is apt to describe tithes in the hands of the parson. Never- 
theless, it is I think quite clear that such tithes were treated, long before the 
Tithe Act, 1836, as assessable to rates. 

In R. v. Christopherson (1) the Court of Appeal, in considering this question, . 
pointed out that the Act of 1601 had to be construed in the light of many 
former decisions from which it would be wrong to depart. The court came to the 
conclusion that the undoubted fact that from earliest times tithe in the hands of 
a parson had been assessed to rates by virtue of the Act was because such tithe 
formed the visible means of the parson which the overseers could see and estimate. 
In the view of the court, the parson was rated in respect of his tithe under that 
part of the Act which was directed against ‘‘ inhabitants ” and not under mea 
part which was directed against ‘‘ occupiers.” By the Poor Rate Exemption 
Act, 1840, it was provided : 


It shall not be lawful for the overseers of any parish .. . to tax any inhabitant 
thereof, as such inhabitant, in respect of his ability derived from the profits of stock 
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in t y other property, for or towards the relief of the poor : Provided always 
ae Seine this ie somite tend shall in anywise affect the liability of any ee 
or vicar, or of any occupier of lands, houses, tithes impropriate, propriations of tithes, 
coal mines, or saleable underwoods, to be taxed under the provisions of the said Acts 
[i.e., the Poor Relief Act, 1601, and the Amending Act of 1662] for and towards the relief 
of the poor. jo ; 
The parson, therefore, was expressly excluded from the relief granted by this 
enactment to inhabitants of a parish and the statute plainly recognises that the 
parson was in fact within the area of liability created by the Act of 1601. 

In my judgment, it is far too late at the present time to question the validity 
in law of the assessments made under the Act of 1601 upon parsons in respect 
of tithe in their hands. Such assessments were not made in respect of tithe 
alone. From early times the disadvantages attending the tribute of tithe 
in specie had been obviated by methods of commutation under which payments 
in money had been substituted for payments in kind. I need not consider 
in any detail the different ways, statutory and other, in which these commuta- 
tions were effected. I am only corcerned with their result. In R. v. Christo- 
pherson (1) Lorp EsHer, M.R., said (16 Q.B.D. 7, at p. 13) : 

. . when tithes came to be commuted, either by custom or statute, and the parson 

received instead of tithes an annual money payment, it was impossible, upon the assump- 
tion that the tithes were rateable under the Act of Elizabeth, to hold that the liability 
to the rate could be escaped by the commutation of the tithe into money. There might 
be more difficulty in estimating the amount, but it was reasonable to hold that, the 
tithes having been rateable, the money payment in lieu of them should be rateable 
also. It was, therefore, held that the parson was rateable in respect of money payments 
made in lieu of tithes, unless the Act under which they were made provided to the 
contrary. 
It is clear, therefore, that at all material times all money payments made in 
lieu of tithe were, equally with tithe itself, assessable in general to rates. In 
this respect no distinction is to be drawn between corn rents and other money 
substitutes for tithe ; all such rents were treated as subject to rates, unless they 
were exempted from such liability by the local Acts which created them: see, 
for example, R. v. Joddrell (2). 

Such, then, was the position when the Tithe Act, 1836, was passed. The 
object of this Act was to extinguish tithe and substitute, by voluntary or com- 
pulsory arrangement, tithe rentcharge in its place. The Act was not confined 
to tithe in kind, but extended to “all moduses, compositions real and pres- 
criptive and customary payments,” but it did not apply to corn rents. For the 
purposes of the present case, I need only refer to sects. 37 and 69 of the 1836 
Act. Sect. 37 provided : 

In every case in which the Commissioners shall intend making such award [i.e., in 
respect of tithes] . . . in estimating the value of the .-. . tithes [they] shall estimate 
the same without making any deduction therefrom on account of any Parliamentary, 
parochial, county, and other rates, charges, and assessments to which the said tithes 
are liable ; and whenever the said tithes shall have been demised or compounded for 
on the principle of the rent or composition being paid free from all such rates, charges, 
and assessments, or any part thereof, the said Commissioners . . . shall have regard 
to that circumstance, and shall make such an addition on account thereof as shall 
be an equivalent. 

By sect. 69 : 

Every rentcharge payable as aforesaid instead of tithes shall be subject to all Parlia- 
mentary, parochial and county and other rates, charges, and assessments, in like 
manner as the tithes commuted for such rentcharge have heretofore been subject. 
From these sections certain inferences or results emerge : (i) that the legislature 
recognised the pre-existing liability of tithes to rates ; (ii) that it recognised 
the pre-existing freedom from such liability of some tithe ; and (iii) that such 
pre-existing liability, or freedom from liability, as the case might be, in the 
extinguished tithe should be precisely reflected in the tithe rentcharge which was 
substituted for it by virtue of the Act. 

As I have already said, corn rents were outside the provisions of the Tithe 
Act, 1836. Provision, however, for the conversion of these rents into tithe 
rentcharge was made by the Tithe Act, 1860. Sect. 1 of that Act provides 
that the Commissioners, upon application as therein mentioned : 

- may by an award under their hands and seal convert [corn i - 
charge, to be thenceforth and for ever thereafter payable, in Ke ae, oa oes 
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to the like incidents as rentcharges awarded under [the Ti i 
: ithe Act, 1836, and amending 
Acts] are payable and subject to: Provided always, that nothing in this Act contained 
Sener eerereed $0 render oe. such rentcharge liable to parochial or other rates or 
6 corn rents in respect of which h 
Seem cee Gee ond ome pe which such rentcharge shall have been 


From this section are to be drawn inferen imi isi 
Rettee end dbahihe 1596 Act, ences similar to those arising out of 

Since the 1836 Act the liability of tithe rentcharge in general to rate assess- 
ment has received Parliamentary recognition in a number of statutes, amongst 
which I may mention the Tithe Rating Act, 1851, the Tithe Act, 1891, and the 
Tithe Rentcharge (Rates) Act, 1899. The 1899 Act provided, by sect. 1: 

The owner of tithe rentcharge attached to a benefice shall be liable to pay only 

one half of the amount of any rate to which this Act applies, which is assessed on him 
as owner.of that tithe rentcharge, and the remaining one half shall, on demand being 
made by the collector of the rate on the surveyor of taxes for the district, be paid 
by the Commissioners of Inland Revenue out of the sums payable by them to the 
local taxation account, on account of the estate duty grant. 
By sect. 4 the Act was to apply to every rate as defined by the Agricultural 
Rates Act, 1896, s. 9, except as therein mentioned, which meant, in effect, 
that it was to apply to poor rate, highway rate, district rate and other rates 
that were usually understood to fall within the term. Then by the Ecclesiastical 
Tithe Rentcharge (Rates) Act, 1920, partial relief in respect of liability to 
rates was granted to the owners of tithe rentcharge attached to an ecclesiastical 
corporation, or benefice. 

The next Act to which I must refer is the Tithe Act, 1925. Sect. 3 of this 
Act transferred to Queen Anne’s Bounty all tithe rentcharges attached to 
benefices, to be held in trust for the incumbents of the benefices to which they 
were previously attached. Under sect. 5 (1) (6), Queen Anne’s Bounty were to 
make certain annual payments as therein mentioned to the Commissioners 
of Inland Revenue : 

. . . to be applied by them towards the payment of the sums hereinafter directed 
to be paid by them on account of rates . . . Provided that (i) where any such tithe 
rentcharge is a tithe rentcharge created in lieu of any corn rent or like payment which 
was free from rates, or a tithe rentcharge which is otherwise free from rates under any 
local Act, no such payment to the Commissioners of Inland Revenue as aforesaid 
shall be made in respect thereof. 

Sect. 7 provided, in effect, for the transfer to the Inland Revenue Commissioners 
of the obligation to pay rates thereafter assessed on the tithe rentcharges 
which became vested by virtue of the Act in Queen Anne’s Bounty. 

The Rating and Valuation Act, 1925, contained certain provisions relating 
to the assessment of tithe rentcharge to rates, but it will be more convenient 
if I consider these at the same time as I consider the arguments which were pre- 
sented to me at the hearing on behalf of the defendants. 

The conclusion at which I have arrived as a result of the considerations 
above referred to is that, at, the date of the passing of the Tithe Act, 1936, all 
tithe rentcharge, (apart from extraordinary tithe rentcharge with which I am 
not concerned in these proceedings) was liable to rates, unless the tithes for which 
it was originally substituted had themselves been exempted from liability by 
a local Act, or because it was awarded under the Tithe Act, 1860, in lieu of a 
corn rent which itself was exempted from liability by virtue of the local Act 
creating it. This is, in substance, the argument of counsel for the plaintiffs 
and I accept it. I would add that it is also the view of the authors of certain 
well-known text books on the subjects of tithe and of rating to which I was 
referred during the argument. ‘ 

In iny judgment, accordingly, the foundation of the case presented by the 
plaintiffs, viz., that when the 1936 Act came into operation all tithe rentcharge 
(so far as concerns this case) was under a statutory liability to be rated except 
such as had been granted express statutory exemption, has been established. I 
turn now to the true meaning and effect of para. 4 of Sched. I, Pt. I, to the Act. 
It seems to me quite clear that in the words “ In the case of a rentcharge created 
in lieu of any corn rent or like payment which was free from rates,” the expres- 
sion “ free from rates ’’ means free from rates at the time of the creation of the 
rentcharge. The word ‘“‘ was” is solely applicable to that time and ae 
on any construction of the clause, be referred to a future date, viz., © 
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sat i f rent- 
ointed day ” under the Act. From this it follows that one species 0 

shat Seichthe legislature intended to exempt from any ee in Pat 
of rates was a rentcharge which was substituted for a corn rent or lt 7 rei 
which itself enjoyed freedom from rates, and that the relevant al or | be ry 
on this point was the date when the rentcharge was created. e qu : 
then arises : What does ‘ free from rates ”’ in relation to any such corn Pir or 
like payment mean? Does the phrase refer to the express itekear dor re? 
liability to rates which some corn rents enjoyed by virtue of a local Act, or : 
it refer to the factual freedom of any given corn rent in relation to assessmen 
at the time when it was replaced by a rentcharge ? In my judgment, ‘ ve 
reasonably plain that the phrase bears the former signification and not the 
latter. Counsel for the defendants argued, amongst other things, that any 
property may fairly and accurately be described as being “ free from rates 
which is not, for some reason or other, in fact assessed to rates, ¢.g., because 
it has no rateable value. I cannot, however, believe that the legislature 
intended to impose upon the plaintiff Commission the task of ascertaining 
whether corn rents, for which tithe rentcharges were substituted by virtue 
of the Act of 1860, did or did not enjoy at the time of such substitution factual 
freedom from assessment. Nor, indeed, is it easy to appreciate what sensible 
end would be achieved by undertaking any such inquiry, for the fact that a 
carn rent was free from rates, in the sense advanced by the defendants, at the 
time when it was converted into a rentcharge by no means indicates that the 
freedom continued subsequently, still less that it continued down to 1936. i In 
my opinion, accordingly, this construction of the words “ free from rates,’’ in 
relation to tithe rentcharge created in lieu of corn rent, cannot be accepted if any 
other be fairly open. The obvious alternative is that it means free from rates by 
reason of statutory intervention, 7.e., free from liability to be rated. The ques- 
tion whether a rentcharge enjoyed freedom in this sense could be ascertained 
without difficulty by the plaintiffs. Such freedom would, moreover, be perpetual, 
subject only to determination by some subsequent Act. I, therefore, hold 
that the words ‘‘ free from rates,” where first used in para. 4, mean free from 
legal liability to be rated. ee 

Next come the words “ or a rentcharge which was otherwise free from rates, 
and this expression is presumably directed mainly, if not exclusively, to rent- 
charges created under the Act of 1836. On this it is contended by the defen- 
dants that the words mean, or include, a rentcharge which was not assessed. to 
rates pursuant to the valuation list which was in force during the rating period 
immediately preceding the ‘“ appointed day,” but subject to any corrections. 
with retrospective effect that might subsequently be made in such valuation 
list under the provisions of the Rating. and Valuation Act, 1925, s. 37 (10). 
This argument involves two elements, viz., (i) that the word ‘ was ”’ is directed 
not only to a future point of time but to a point of time altogether dissociated 
from that to which, in my judgment, it was directed in the first part of para. 4, 
and (ii) the contention, already referred to, that “‘ free from rates ’> means 
factual freedom and nothing else. 

Prima facie T should have thought (i) that the word “ was ”’ in its primary 
meaning refers to soniething that is past and not to something that is future, 
and (ii) that, on ordinary principles of construction, where a phrase is used 
twice in any document it was intended to bear the same interpretation on each 
occasion : so that, in the expression ‘‘ was ... free from rates,’ the word 
“was” should be taken to refer to the same point of time (regard being had 
where necessary to the principle of mutatis mutandis), and the quality of 
“freedom ” should be taken to be the same in the one case as in the other. 
Accordingly, if no other matters had to be considered, I should have no difficulty, 
having construed the first part of the paragraph in favour of the plaintiffs, 
in accepting their views as to the proper construction of the second part as well. 
I must, therefore, now consider the reasons upon which counsel for the defen- 
dants relied as showing that such a construction is not the right one, that it 


: in effect, the usurpation b the 
Tithe Redemption Commission of powers which are vested, eed Le 
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in the rating authorities. The defendants say that the plaintiffs are attempting 
to disregard the assessments of these authorities and to place upon tithe rent- 
charges rateable values of their own, notwithstanding that they have neither 
the right to do so nor the machinery that is necessary for the purpose. There 
was exhibited to an affidavit sworn by Mr. Clifford Amsden in these proceedings 
on behalf of the defendants a schedule in which are set out particulars of tithe 
rentcharges which were not assessed to rates during the rating period immedi- 
ately preceding the appointed day. Pts. I and II of this schedule comprise 
tithe rentcharges which were exempt from rates by virtue of local Acts of Parlia- 
ment and tithe rentcharges representing converted corn rents which (with one 
exception) were themselves so exempted by the Acts creating them. As to 
these tithe rentcharges there is no dispute ; the plaintiffs admit that no deduc- 
tion for rates falls to be made in respect of them. Pt. III of the schedule, 
however, contains particulars of other tithe rentcharges in respect of which 
no statutory immunity has been granted but which the defendants say are to be 
regarded as “ free from rates ”’ because no rates were paid or demanded in respect 
of them in the period preceding the appointed day. The rateable value of one 
of these rentcharges was shown in the rating assessment as nil. Many of the 
others were potentially nil assessments in that they probably had no rateable 
value. The defendants argue that the plaintiffs are seeking to override the 
values placed by the rating authorities on these tithe rentcharges and to place 
other values upon them themselves. Further, say the defendants, whereas a 
ratepayer has a right of appeal to quarter sessions against the valuatiors of a 
valuation committee, he would have no right of appeal to anyone against the 
value imposed by the Tithe Redemption Commission. 

I do not propose to review in detail the various provisions of the Rating and 
Valuation Act, 1925, which regulated the complicated machinery of assess- 
ment to rates. There is no doubt as to the powers in general of the rating 
authority under the Act. Sect. 2 provides for the imposition of a general rate. 
Sect. 3 (2) enacts : 

Subject to the express provisions of this Act .. . all the provisions . . . relating 
to the general rate shall apply to a special rate, except that the owner of any tithe 
or tithe rentcharge . . . shall be liable to pay in respect of one-fourth part only of the 
rateable value [thereof]. 

Sect. 4 provides for the operation and incidence of rate. Sect. 7 specifies the 
matters as to which information is to be given.in the demand note on which 
the general rate is levied. Sect. 19 deals with the making and operation of 
new valuation lists and sect. 20 makes such list ‘‘ conclusive evidence of the 
values of the several hereditaments included ”’ therein. Sect. 22 (in conjunction 
with Sched. II to the Act) lays down the manner in which the rateable value 
of a hereditament is to be ascertained. Notwithstanding this statutory guidance, 
I was told—and can well believe it—that there is no real uniformity in the ascer- 
tainment of rateable value and that there may be a considerable variation between 
the value placed on a hereditament in one rating area and the value placed on a 
similar hereditament in an adjoining area. Sect. 37 provides for the amend- 
ment of a current valuation list at the instance of any person who is aggrieved 
as therein mentioned ; and under subsect. (10) any such amendment is to take 
effect ‘‘as from the commencement of the period in respect of which the rate 
was made.” Sect. 64 (1) enacts : . 

Subject as.otherwise expressly provided in this Act, nothing therein contained shall 

affeet . . . (b) any exemption from or privilege in respect of rating conferred by any 
local Act or order on the occupiers of hereditaments in any particular part of @ rating 
area or on the occupiers of any particular hereditaments. 
Sect. 64 (2) provides: ‘‘ For the purpose of securing the continued operation, 
notwithstanding the passing of this Act, of any such privilege or exemption 
as aforesaid,’’ schemes should be submitted by the relevant rating authorities 
or, if not submitted, should be made by the Minister. Sect. 68 defines “ here- 
ditament ” as meaning : 

— ands, tenements, hereditaments or property which are or may become 
liable “nae aie in respect of which the botiaticn list is by this Act made conclusive. 
Finally, it is convenient to note that the Local Government Act, 1929, s. 67, 
totally exempted agricultural land and buildings from rates. 
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I am quite unable to appreciate how the plaintiffs’ construction in this case 
involves any claim to exercise themselves any of the powers, duties or functions 
entrusted to or imposed upon rating authorities by the above mentioned provi- 
sions, or to abrogate or ignore any decisions at which such authorities might 
have arrived at any relevant time. If, in fact, this were to be the necessary 
or even possible result of the view which the plaintiffs have urged, there would 
clearly be difficulty in its acceptance. It is quite plain, however, in my judgment, 
that no such question arises. The whole of the rentcharges with which I am 
concerned are rentcharges which were formerly attached to benefices and were 
vested for an interest in fee simple in possession in Queen Anne’s Bounty by 
the Tithe Act, 1925. In the case of each such rentcharge, accordingly, all 
that the plaintiffs have to do is to make a perfectly simple arithmetical calcula- 
tion. In the first place, they have to ascertain its gross annual value in accord- 
ance with the provisions of the Tithe Act, 1936, s. 2 (3). From the gross annual 
value, as so ascertained, they make the deductions for cost of collection and 
management and in respect of land tax, as required by paras. 1 and 2 of Sched. 
I, Pt. I, to the Act. Then, in respect of rates (subject only to the provisions 
of paras. 4 and 5 of Pt. I) they have to make a further deduction, viz., of “a 
sum equal to one twenty-first part of the gross annual value of the rentcharge,”’ 
as required by para. 3 (a). It is true that this method of computation may 
conceivably result in some deduction for rates being made in respect of a tithe 
rentcharge which has been assessed by the rating authority at nil, but it is the 
clearest possible result of the Act and is quite inconsistent with the defendants’ 
view that, for purposes of rate deduction, all that the plairtiffs were intended 
to be concerned with was the factual position on, or immediately prior to, 
the appointed day as it existed between the rating authority on the one hand 
and the owner of a hereditament on the other. As it is clear that the plaintiffs 
will not in ary sense be exercising, or have occasion to exercise, any of the powers 
that are vested in the rating authority, I am unable to accept the argument 
of the defendants so far as it is directed to this aspect of the matter. 

The next contention of the defendants which I will consider is based upon 
sect. 25 and Sched. V to the 1936 Act. These provisions are directed to the 
compensation of rating authorities for the loss of rate income occasioned by the 
extinguishment or reduction of tithe rentcharge. The defendants’ argument 
on these provisions is that, if the compensation to the rating authorities were 
to be counterbalanced by a deductio:- from the compensation payable to 
owners of tithe rentcharge whose rate payments are a loss to the rating authorities, 
then such provisions are logical; but that, if their result is that the plaintiffs 
are entitled to make a deduction from compensation payable to owners of tithe 
rentcharge who were not assessed to rates in respect of the rating period immedi- 
ately anterior to the appointed day (viz., the period between Apr. 1, 1936, and 
Sept. 30, 1936), and the rating authorities are not entitled to any compensating 
payment, the provisions are unfair and the plaintiffs benefit at the expense 
in effect, of the parson. As to this, it is obviously right that the rating 
authorities should be treated on a factual basis in this regard in order to avoid 
their being either under or over-compensated. But, in my opinion, the fact 
that, in a comparatively small number of cases, deductions in respect of rates 
will not enure to the benefit of the rating authorities if the plaintiffs’ contention 
is accepted, does not throw any considerable amount of light on the proper 
construction of that part of the Act with which I am concerned in the present case 
_ The next argument on behalf of the defendants which I have to. consider 
is directed to the proper construction and effect of para. 4 of Sched. I, Pt. T 
to the Act and is based on inferences which, it is said, should be drawn orm . 
consideration of Sched. I as a whole. In support of the view that the word 
“was ’’ in the phrase ‘‘or a rentcharge which was otherwise free from rates ”’ 
igs referable to the rating period immediately before the appointed day, the 
defendants rely on the language used in para. 5 of Sched. I, Pt. I That ' ara 
graph deals with the deduction to be made in respect of rates on in the Ft f 
rentcharge which was subject to a lease, or was held in trust for itled 
J arg : , persons entitled 
in undivided shares, immediately before the appointed day.” The defendant 
say that inasmuch as the Act came into force on July 31, 1936, and the appoint a 
day under the Act was to be Oct. 2, 1936, there is &@ grammatical acai’ 
in using the word “‘ was” in relation to that date and that the same word, 
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ss used in para. 4, should be construed in the light of this inaccuracy. I 
doubt myself whether in a proper context there is much inaccuracy in pro- 
jecting forward, as it were, the word ‘“‘ was” to a future point of time as is done 
in para. 5. The use of the word in such a context is certainly not uncommon 
although it 1s not very artistic. _ Be that as it may, the word is linked by express 
language in para. 5 with the point of time to which it was intended to be related, 
with the result that there is no possible doubt as to its meaning. This is not 
the case in para. 4, and, in my judg: ent, no guidance to the meaning of this 
paragraph is afforded by the language of para. 5. Then the defendants point 
to para. 3 of Sched. I, Pt. II, which provides for an increase in compensation 

in the case of a tithe rentcharge created in lieu of a corn rent or like payment 
which was free from income tax.’”’ The legislature in this provision, the defen- 
dants say, must have been looking to the factual position as it might be found 
to exist at the appointed day. If income tax were an invention of modern 
times, this contention would have much to commend it. Inasmuch, however, as 
(i) income tax goes back as far as the 18th century, and (ii) it is common ground 
that certain corn rents were granted exemption from Parliamentary taxes, as 
well as from parochial rates, by the Acts to which they owed their creation, 
it seems to me that this argument is unsupported by any sufficient foundation. 

Finally, on construction, the defendants rely on sect. 32 of the Act and on 
Sched. I, Pt. I, para. 3 (c). These provisions, they say, show that the only 
tithe rentcharges with which the plaintiffs were to be concerned, for the purposes 
of making deductions in respect of rates, were those which had been. assessed 
to rates and in respect of which the rating authorities could, by reference to the 
valuation lists, furnish to the plaintiffs all relevant and necessary information. 
It is, of course, quite plain that the vast majority of tithe rentcharges which 
would suffer a deduction in respect of rates would be rentcharges which had in 
fact been assessed to rates, so that it is not surprising-that in relation to such 
deduction language is used which is appropriate to that position. The question, 
however, is whether the language is such as to negative, by sufficiently clear 
implication, the view that no deduction can be made in respect of a rentcharge 
which, at the relevant date, was not in fact subject to rate assessment. In 
my judgment, sect. 32 itself carries no such implication. By virtue of it the 
rating authority is bound to give to the plaintiffs certain information, and 
true it is that that information concerns hereditaments which are assessed to 
rates, and not hereditaments which are not. But, beyond that fact, the section 
does not appear to me to afford any assistance at all. Sched. I, Pt. I, para. 
3 (c), deals with deductions in respect of rates in the case of rentcharges other 
than rentcharges which were formerly attached to benefices or ecclesiastical 
corporations and which vested for an interest in fee simple in possession in Queen 
Anne’s Bounty by the Tithe Act, 1925. In the case of such other rentcharges, 
the plaintiffs are to ascertain as regards each of the three years ending on Mar. 
31, 1934, 1935, and 1936: 

(i) the poundage rate at which general rates were levied; (ii) the poundage rate at 
which any rates, in respect of which tithe rentcharge was rated on a proportion only 
of its rateable value, were levied ; and (iii) particulars of deductions from net annual 
value in arriving at rateable value. 

The plaintiffs are thereupon to “ calculate the average annual rate of poundage 
at which the rentcharge was assessable to rates ” during the three years ending 
on Mar. 31, 1934, 1935 and 1936, as therein mentioned. 

I have already indicated that the only rentcharges with which I am con- 
cerned in these proceedings are those referred to in para. 3 (a) of Sched. I, 
Pt. I, and which are, therefore, outside the scope of para. 3 (c). Nevertheless, 
the defendants rely on the language of para. 3 (c) as elucidating, or tending to 
elucidate, the intention of the legislature as expressed in para. 4. They say 
that the “ particulars of deductions from net annual value in arriving at rateable 
value” are necessarily applicable, and applicable only, to rentcharges which 
have been assessed to rates and that this confirms their contention that para. 4 
also is directed exclusively to the question of assessment or non-assessment 
to rates. In elaboration of this view, the defendants say that this question of 
deductions from net annual value is purely a rating matter and that such 
deductions can only be ascertained from the assessment committee of a rating 
authority, as also can the net annual value and the rateable value of any 
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particular hereditament. Para. 3 (c) (they say) presupposes that there has been 
an assessment to rates as distinct from the case of hereditaments which are not 
assessable at all (e.g., agricultural land), on the one hand, and hereditaments 
which have received a nil assessment, on the other. ; 

In answer to this argument, the plaintiffs say that the “ particulars of deduc- 
tions ” referred to in para. 3 (c) are merely those specified in the Rating and 
Valuation Act, 1925, Sched. II, Pt. II, para. 3, and are not the actual deductions 
made by the rating authority in any particular case. Their argument 1s that the 
only information which the plaintiffs would need to obtain from a rating 
authority is general information relating to an area and not particular informa- 
tion relating to a given hereditament. It does not seem to me necessary to 
decide which of these two views is correct because, even if I accept that of the 
defendants, it does not, in my. view, substantially affect the question which 
{ have to decide. As I have already pointed out, the great majority of tithe 
rentcharges to which Sched. I, Pt. I, to the 1936 Act is applicable will in fact 
have been assessed to rates. In relation to such rentcharges, para. 3 (c) on the 
defendants’ reading of it, is aptly phrased. To rentcharges which had not been 
assessed to rates, the machinery which it provides has no application. Am I then 
to conclude (a) that the legislature intended to exclude this latter class of rent- 
charges from deduction in respect of rates, or (b) that in the case of lay tithes 
(to which alone para. 3 (c) applies) any such tithes which had not been assessed 
to rates were overlooked, or (c) that, in the case of these latter rentcharges, the 
legislature was content to leave the matter to be governed by the general prin- 
ciples of the Rating Act, 1925, Sched. II, Pt. II, para. 3? I might have to 
choose between these three alternatives if I had any real doubt as to the construc- 
tion of para. 4 of Sched. I, Pt. I, to the 1936 Act when taken by itself. I have 
reviewed the various considerations which it is said will assist me in construing 
an ambiguous provision, but I have now arrived at the point at which I am free 
to say that the provision does not appear to me to be open to any real ambiguity 
at all. Once it is established, as I hold that it has been established, that tithes, 
corn rents and moneys paid in lieu of tithe were in general liable to be rated (as 
has been recognised in many statutes, to some of which I have referred), but that 
some of them were exempted from such liability by express enactment, the mean- 
ing of the legislature, as expressed by para. 4, is, in my judgment, free from diffi- 
culty. The object of the paragraph is to exempt certain tithe rentcharges from the 
operation of para. 3. To take the latter part of para. 4 first, it is clear that the 
partial exemption thereby conferred is related to enactments such as the Tithe 
Renrtcharge (Rates) Act, 1899; in other words, it refers to rentcharges which, 
by reason of statutory intervention, had received partial freedom from liability 
to be charged to rates. The first part of the paragraph 1s, as I have already 
stated, directed, in my judgment, to rentcharges which enjoyed total freedom 
from liability to be charged to rates. I have already indicated that this part 
cannot, in my opinion, be construed as referring to the factual position of a 
corn rent but to its freedom from legal liability, and that the only relevant 
point of time to which an inquiry on this question should be directed is the time 
when a rentcharge was created in its place. I have further indicated that in 
its usual sense the word “‘ was ” is referable not to a future but to a past event 
and that, as a matter of construction, the phrase “‘ was . .. free from rates ” 
should prima facie receive the same interpretation when secondly, as when 
first, employed. In my judgment, the considerations which have been advanced 
by the defendants are quite insufficient to justify me in departing either from the 
ordinary and normal usage of the word ‘‘ was” or from the principle of con- 
struction to which I have referred. Finding also, as I do, that both the first 
and the last parts of para. 4 are dealing with cases of statutory exemption 
total or partial, from rates, the conclusion is not only logical but almost irresistible 
that the second part of the paragraph is also directed and confined to statutory 
ene Yau oh some time in the past. 

_ in my judgment, the first and second parts of the paragra : 

ingly be construed as meaning “in the cam of a -chigha isc ouiean ae 

any corn rent or like payment which’was, at the time the rentchar e 

free from liabilit tines eta 
ability to be rated, or a rentcharge which was otherwise created 

free from liability to be rated, no deduction shall be made in respect of rates.” 

As already indicated, I mean by “free from liability to be rated” free by 
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reason of statutory exemption. It accordingly follows that a deduction falls 
to be made under para. 3 (a) of Sched. I, Pt. I, to the 1936 Act in respect of 
rates in the case of every rentcharge that is unable to claim immunity in the 
sense to which I have referred. It is true that quite a number of tithe rent- 
charges possessing no statutory exemption were not in fact assessed and, of 
course, it is that very fact that has necessitated this application. But what- 
ever may be the explanation of what is an undoubted fact, it cannot affect 
the question of construction which I have to determine. 

I was not asked to deal specifically with each item contained in the schedule 
and I think the point of principle which I have decided will cover all the cases 
comprised therein. Two special cases, however, should perhaps be noticed. 
In the tithe district of Rainsbury the tithe rentcharge was in lieu of tithes 
which had been exempted from rates by a local Inclosure Act of 1777. The 
exemption provided by this Act, however, was of a conditional nature, in that 
it was to endure so long as the vicar of the parish for the time being should do 
and perform all the offices of the church as vicar for the poor of the said parish 
who should receive alms without fee or reward; and no longer. As this condition 
has always been observed, the plaintiffs would be justified, in my view, in 
treating this rentcharge as “free from rates.’’ Secondly, there is the tithe 
district of Marchington in which, apparently, the tithe rentcharge was created 
in lieu of tithes, moduses and Easter offerings. The question of the rateability 
of Easter offerings was touched upon during the hearing, but not argued at 
any length and, if necessary, there will be liberty to apply with regard to this 
rentcharge. The same observation will apply to any other particular rent- 
charge as to which any doubt may be felt in applying the relevant provisions 
of the Act in accordance with the construction which I have placed upon them. 

Declaration accordingly. 

Solicitors: The Official Solicitor, Tithe Redemption Commission (for the 
plaintiffs) ; The Solicitor, Queen Anne’s Bounty (for the defendants). 

[Reported by B. AsHKENAZI, Esq., Barrister-at-Law.] 


TRUSTEES OF THE WILL OF FLORENCE CUNARD v. INLAND 
REVENUE COMMISSIONERS. 
ELLA McPHEETERS v. INLAND REVENUE COMMISSIONERS. 


[Court or ApPpEAL (Lord Greene, M.R., MacKinnon and Morton, L.JJ.), 
December 17, 18, 19, 20, 1945.] 


Income Tax—Annual payments—Capital or income—Direction in will to make 
up deficiency of income out of capital—Payments made prior to ascertainment 
of residue— Residuary estate’’—Payments ‘‘in respect of income ”— 
Irrelevant that payments made out of capital—Recurrent payments—“ Annual 
payment ’’—Whether payments “‘ in respect of” a limited interest in residue 
—Income Tax Act, 1918 (c. 40), Sched. D, Case III, r. 1 (a), rule 21, AU 
Schedules Rules—Finance Act, 1938 (c. 46), ss. 30 (2), 35 (3). 

By her will, the testatrix devised a freehold house called ‘The Grove 
to her trustees on trust to aliow her sister, Miss M., to live there rent free. 
The testatrix also gave certain annuities and directed that, pending appro- 
priation, they were to be charged on her “ residuary estate.”’ Cl. 9 of the 
will contained the usual directions for sale, with power to postpone conver- 
sion, and it also provided that the net income arising from the unconverted 
property should ‘‘ as from my death be applicable as income of my residuary 
estate.” After providing for payment out of the proceeds of sale of her 
debts, etc., and the annuities given by her, and directing her trustees to 
invest the residue at their discretion, the testatrix further directed them to 
“ stand possessed of the proceeds of the sale calling in and conversion of my 
said real and personal estate and any money belonging to me at my death and 
any part or parts of my said realand personal estate for the time being un- 
converted as well as the said investments (hereinafter called my residuary 
estate”) on trust during Miss M.’s lifetime to pay all outgoings i respect 
of The Grove out of the income of her residuary estate and, subject thereto 
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and to certain income payments, to pay the remainder of the income to 
Mies M. during her life. If in any year the income of the residuary estate 
should not be sufficient to enable Miss M. to live at The Grove in her custom- 
ary degree of comfort, the trustees were empowered, by cl. 10 (6) of the will, 
“to apply such portion of the capital of my residuary estate by way of 
addition to the income as they in their absolute and uncontrolled discretion 
may think fit, moreover any capital so applied shall not be replaced out of 
the income of a subsequent year but shall be treated as an additional 
bequest to my sister.” The testatrix died on Jan. 24, 1935, and the residue 
of the estate was ascertained on Feb. 9, 1940. Payments out of capital 
had been made to Miss M. under cl. 10 (b) during each of the income tax 
years ending 1939, 1940. The Crown claimed to recover tax from the 
trustees in regard to these payments under the Income Tax Act, 1918, 
All Schedule Rules, r. 21 (as amended by the Finance Act, 1927, s. 26), 


and to include the payments for sur-tax purposes in the total income of B 


Miss M. The Crown further claimed: that the payments were taxable 
income of Miss M. under the Finance Act, 1938, s. 30. It was contended 
by the trustees and Miss M. that payments made under cl. 10 (6) prior to 
Feb. 7, 1940, were not the taxable income of Miss M. because (i) they had 
been made out of the gross estate before the residue had been ascertained 
and, therefore, they had been made by the trustees without authority ; 
(ii) they were made out of capital and were not, therefore, ‘‘ income ”’ ; 
(ili) they were not an “annual payment ” within the meaning of Sched. D, 
Case III, r. 1 (a), under which they had been classed ; (iv) they were dis- 
cretionary and, therefore, voluntary, payments and Sched. D, Case III, 
r. 1 (a) did not extend to voluntary payments. It was further contended 
that the Finance Act, 1938, 2. 30, did not apply to the payments in 
question :— 

HELD: (i) upon the true construction of the testatrix’s will, the words 
““my residuary estate ” did not mean “‘ the net residue of my estate ascer- 
tained in due course of administration,’ but meant the gross estate before 
all debts and other liabilities had been paid. Therefore, the payments in 
question had not been made by the trustees without authority, because 
they were made in strict accordance with the power given by the will. 
They came to Miss M. under the express terms of the will, and not as a 
‘“ quasi-interest ’’ enjoyed by a legatee pending the completion of adminis- 
tration. 

Corbett v. Inland Revenue Comrs. (1) distinguished. 

(i1) the payments in question were income in the hands of Miss M., and were 
liable to tax. The fact that they were made out of capital was irrelevant. 

Brodie’s Trustees v. Inland Revenue Comrs. (3) applied. 

(ili) the payments were capable of being recurrent and were “ annual ” 
payments within the meaning of Sched. D, Case III, r. 1 (a), even though 
they were not necessarily recurrent year by year. The fact that they 
varied in amount was immaterial. 

Moss Empires, Ltd. v. Inland Revenue Comrs. (4) applied. 

(iv) although the trustees had a discretion whether or not to make these 
payments, they were not voluntary payments. 

LIindus and Hortin v. Inland Revenue Comrs. (6) applied. 

(v) the Finance Act, 1938, s. 30, did not apply to the payments in question 
because they were made under a discretionary power and not “ in respect 
of *’ Miss M.’s “‘ right ” to the income. 

Decision of MACNAGHTEN, J. ( [1945] 2 All E.R. 23) reversed, except upon 
the construction of the Finance Act, 1938, s. 30 (2). 


[EDITORIAL NOTE. The Court of Appeal reverse the decision of MACNAGHTEN J. 
on the ground that the provision in the will for the payment of outgoings out of “my 
residuary estate’ does not refer to the net residue ascertained in a due course of 
administration. Corbett’s case (1) is therefore distinguishable, and the payments 
being properly made by the trustees in the exercise of their power to make up defi- 


nd liable to assessment as such. 


i » M.R., indicates his view on 
the construction of this section, which is in sccordance with that taken in the court 


below. The point of general interest in this case is that sums of capital of an estate 
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paid to a beneficiary by executors or trustees in exercise of a discretion are income 
of the recipient, assessable on the payers under Rule 21 as annual payments: they 


&re not voluntary payments in any relevant sense and the fact that they may not be 
repeated is immaterial. ; 


As To DEFICIENCY oF INCOME 10 BE MapE UP ovT oF CapiTaL, see HALSBURY, 


Hailsham Edn., Vol. 17, pp. 248,249, paras. 502, 503; and ror CasEs, see DIGEST, 
Supp., Income Tax, Nos. 349a, 349b. 


For THE Frvance Act, 1938, s. 30, see HALSBURY’S STATUTES, Vol. 31, p. 340.] 
Cases referred to: 


*(1) Corbett v. Inland Revenue Comrs., [1937] 4 All E.R. 700; [1938] 1 K.B. 567; 
Digest Supp. ; 107 L.J.K.B. 276; 158 L.T. 98; 21 Tax Cas. 449. 

*(2) Barnardo’s Homes v. Income Tax Special Comrs., [1921] 2 A.C. 1; 28 Digest 84, 
483; 90 L.J.K.B. 545; 125 L.T. 250; sub nom. R. v. Income Tax Acts Special 


Purposes Comrs., Ex p. Dr. Barnardo’s Homes National I ncorporated Assocn., 
7 Tax Cas. 646. 


*(3) Brodie v. Inland Revenue Comrs. (1933), 17 Tax Cas. 432 ; Digest Supp. 
B *(4) Moss Empires, Ltd. v. Inland Revenue Comrs., [1937] 3 All E.R. 381; [1937] 
A.C. 785 ; Digest.Supp. ; 106 L.J.P.C. 138; 157 L.T. 396; 21 Tex Cas. 264. 
(5) Smith v. Smith, [1923] P. 191; 28 Digest 68, 361; 92 L.J.P. 132; 130 L.T. 8. 
*(6) Lindus and Hortin v. Inland Revenue Comrs. (1933), 17 Tax Cas. 442; Digest: 


Supp. 
*(7) Williameon v. Ough, [1936] A.C. 384; Digest Supp.; 105 L.J.K.B. 193; 154 
L.T. 524; 20 Tax Cas. 194. 
C  Appzats by the Crown from orders of MAoNAGHTEN, J., dated Apr. 16, 1945, 
and reported ([1945] 2 All E.R. 23), where the facts are fully set out. 
The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and Reginald 
P. Hills for the appellants. 
Cyril King, K.C., and A. C. Nesbitt for the respondents. 


Lorp GREENE, M.R.: I have the authority of Morton, L.J., to say that 
D he has read the judgment I am about to deliver and agrees with it. 

The question which falls to be decided is the same question in both appeals 
and relates to the assessability, in the first appeal, to income tax, and, in the 
second appeal, to sur-tax, of certain sums paid by the executors and trustees 
of the will of Mrs. Florence Cunard to her sister, Miss McPheeters, under a 
special provision in the will of Mrs. Cunard. The Special Commissioners decided 
in favour of the Crown, their decision was reversed by MACNAGHTEN, J., and the 

E Crown appeals to this court. 

The payments in question were made out of the capital of the estate of the 
testatrix pursuant to cl. 10 (6) of her will. They were made before Feb. 7, 
1940, the date when, according to the finding of the Special Commissioners, 
the residue of the estate was ascertained. The testatrix had died on Jan. 24, 
1935, and payments out of capital in varying amounts were made to Miss 
McPheeters during the four income tax years, ending respectively Apr. 5, 1937, 

F 1938, 1939 and 1940. The assessments with which we are concerned are in. 
respect of the payments made in the two last-mentioned years. The main 
argument for the taxpayer, shortly stated, was to the effect that the payments 

' in question, having been made out of capital at a time when the residue had not 
been ascertained, were not the taxable income of Miss McPheeters and that, 
accordingly, the Crown’s claim to recover income tax from the trustees under 
the Income Tax Act, 1918, All Schedules Rules, r. 21, [as amended by the Finance 

G Act, 1927, s. 26] and its claim to include the payments in the total income of 
Miss McPheeters for sur-tax purposes could not be sustained. In support of 
this argument reliance was placed on Corbett v. Inland Revenue Comrs. (1). 
It was argued on behalf of the Crown that the principle of that decision had no 
application to the present case and that, if, contrary to this view, it would 
have applied, the sums in question were to be regarded as taxable income of 

H Miss McPheeters by virtue of the Finance Act, 1938, s. 30—a section which 
admittedly was passed in order to prevent the operation both of that decision 
and of the leading decision in R. v. Special Commissioners of Income Tax, Ex p. 
Dr. Barnardo’s Homes (2), on which it was based. To the latter argument, 
reply is made that, on its true construction, sect. 30 has no application to such 

nt. : 
, The pana os aied on Corbett’s case (1) assumes that, on the true construction 
of the will and in the events which have happened, the payments in question, . 
if they are to be regarded as payments of an income nature, were made out 
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of the gross estate of the testatrix before the residue 
to be regarded in the same light as the income was regarded in Corbett’s case (1). 
In addition to the argument based on Corbett’s case (1), it was argued that tho 
payments in question could not in any event be assessable to income tax under 
Sched. D, Case III, and, in consequence, could not be regarded for purposes 
of sur-tax by reason of the special nature of the provision under which they 
were made. In order to appreciate the arguments it is necessary to look closely 
at the language of the will. By cl. 3, the testatrix devised her freehold property 
known as The Grove to her trustees on trust to allow Miss McPheeters to reside 
there rent free. She gave a number of specific and pecuniary legacies, including 
annuities, and, by cl. 9, she devised and bequeathed her real and personal 
estate not otherwise disposed of upon trust “ that my trustees shall sell call in 
and convert the same into money ” with the usual power to postpone conversion 
and a provision that the net income arising from her unconverted property 
should ‘as from my death be applicable as income of my residuary estate.” 
By cl. 10, the testatrix directed that out of the clear moneys to arise from the 
sale, calling in and conversion, the trustees were to pay her debts, funeral and 
testamentary expenses and her legacies and annuities and duties thereon, 
and at their discretion to invest the residue. Then followed this direction : 


. . and shall stand posssessed of the proceeds of the sale calling in and conversion 
of my said real and personal estate and any money belonging to me at my death and 
any part or parts of my said real and personal estate for the time being unconverted 
as well as the said investments (hereinafter called ‘‘ my residuary estate ”) upon trust 
during the lifetime of my sister as follows... 

This provision is inartistically drafted, but it seems to me impossible to construe 
the words ‘‘ my residuary estate ” as meaning the same thing as “the net 
residue of my estate ascertained in due course of administration.’ The words 
‘my residuary estate ” are here defined as including the proceeds of sale, 
calling in and conversion referred to in cl. 9. But these proceeds are gross 
and are not the net residue remaining after payment of debts, legacies, etc. 
As will presently appear, this view is confirmed by other provisions in the will. 

The testatrix then directed as follows. By cl. 10 (a) the trustees were to 
pay all outgoings in respect of The Grove ‘“‘ out of the income of my residuary 
estate and subject thereto ”’ and to other income payments, they were to pay 
‘‘ the remainder of the income to or for the benefit of ’? Miss McPheeters ‘‘ during 
her life.” By cl. 10 (6): 

If in any year the income of my residuary estate shall not be sufficient to enable my 
sister to live at The Grove in the same degree of comfort as she now lives there with me 
then I empower my trustees to apply such portion of the capital of my residuary estate 
by way of addition to the income as they in their absolute and uncontrolled discretion 
may think fit moreover any capital so applied shall not be replaced out of the income 
of a subsequent year but shall be treated as an additional bequest to my sister. 


The payments now in question were made by the trustees under this last provision 

My view that the phrase ‘‘ my residuary estate” is not used in the sense 
of what is, strictly speaking, the “‘ net residue ’* of the estate when ascertained 
in due course of administration, is confirmed by several indications. In cl. 10 
(a) the direction to pay the outgoings in respect of The Grove is to _pay them ‘out 
of the income of “‘ my residuary estate’: but it is quite clear that these = 
ments are to be made as from the death of the testatrix, 7.e., at a date whea tee 
net residue could not have been ascertained. In cl. 7 (d) the testatrix directed 
that, pending appropriation, annuities bequeathed by her were to be charged 
on her “ residuary estate.’’ There are other indications in the will to the 
same effect. 

Counsel for the respondents argued that the nents in i i 
been made at a time when the net residue had Hotes been ee na 
course of administration, had been made by the executors without authorit 
and, assuming them to be of an income character, stood in exactly the meee 
position as the payments in respect of income which were in question in Corbett’s 
case (1). I am unable to accept this view. The payments, in my opini 
could be made by the trustees, in strict accordance with tha power ae ie 
the will, at any time after the death of the testatrix, irrespective of the tact 
that, at the date of any particular payment, the ‘‘ net residue ” had not been 
ascertained. The payments were to be treated as additional bequests and would 


was ascertained, and are 


E 
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atiract legacy duty. Of course, in framing th 

payments must be debited to the ultimate 45 mach Seen ang. ae 
legacies could not compete with the other legacies bequeathed if the estate 
was insufficient to provide for both. But there was no question of this. The 
payments, therefore, im my opinion, were properly made and at the moment 
of payment became income of the recipient, Miss McPheeters. They were 
in their nature entirely different from the payments in question in Corbett’s 
case (1). Miss McPheeters title to the income arose when the trustees exercised 
their discretion in her favour and not before. At that moment, a new source 
of income came into existence. The payments came to Miss McPheeters under 
the express terms of the will and not by virtue of what I may call the quasi- 
interest enjoyed by a residuary legatee pending the completion of administra- 
tion, as was the case with the payments in Dr. Barnardo’s Homes case (2) and 
Corbett’s case (1). 

That the payments were “income” in Miss McPheeters’ hands is, in my 
opifiion, beyond dispute, and the fact that they were made out of capital is 
irrelevant. The payments were to be made “ by way of addition to the income ” 
in order to enable Miss McPheeters to live in the same degree of comfort as 
before. The testatrix was in fact providing for a defined standard of life for 
her sister, that provision being made in part out of income and'in part (at the ° 
discretion of the trustees) out of capital. The purpose was an income purpose 
and nothing else. A similar point was decided by Finuay, J., in Brodie’s 
Trustees v. Inland Revenue Comrs. (3), which was, in my opinion, correctly 
decided. In that case, the trustees were bound to make payments out of 
capital as required and had not merely a discretion, as in the present case. 
But that is immaterial on the question whether the payments ought to be 
regarded as being of an income character. It is relevant to the entirely different 
point (referred to hereafter) as to whether the payments here ought to be 
regarded as purely voluntary payments. 

Counsel for the respondents argued that those payments were not taxable 
because, on the true construction of the statutory provisions relating to Sched. 
D, Case III, under which the case so far has been treated as falling, (i) they 
were not annual payments and (ii) they were discretionary, and therefore 
voluntary, payments which Miss McPheeters could not claim as of right. Under 
Sched. D, Case ITI, the tax chargeable in respect of ‘‘ annual profits or gains ”’ 
is charged : 

. . . in respect of profits of an uncertain value and of other income described in the 
rules applicable to this case. 

Sched. D, Case ITI, r. 1, provides : 

The tax shall extend to (a) any . . . other annual payment .. . either as a charge 
on any property of the person paying the same by virtue of any deed or will or other- 
wise, or as @ reservation. thereout .. . 

In order to be “annual ”’ within the meaning of the rule, the payment need 
not necessarily be recurrent year by year. To use the language of LoRp 
Maveuam ( [1937] 3 A.E.R. 381, at p. 386), it is sufficient if it has “ the quality 
of being recurrent, or being capable of recurrence”: see Moss Empires, Lid. 
v. Inland Revenue Comrs. (4). It is quite clear that a payment under cl. 10 (6) 
of the will is one that is capable of recurrence because, in its very nature, it 
may be paid in any year when the income of the estate is insufficient for the 

contemplated. The payments were in fact recurrent and the circum- 
stance that they varied in amount does not remove their quality of being capable 
of recurrence. ; ‘ 

The second argument also, in my opinion, fails. Even if it be assumed that 
the general words are to be read as limited by the phrase “a charge on any 
property ” as to which, see Smith v. Smith (5)—it is not suggested that the 

hrase means a charge in the strict sense. It was suggested, however, that 
Sched. D, Case III, r. I (a) does not extend to mere voluntary payments. But 
the payments here were not voluntary in any relevant sense ; they were made in 
the exercise of a discretion conferred by the will out of a fund provided for 
the purpose by the testatrix. It is true that the trustees had an. absolute 
discretion whether to make a payment or not ; but the question whether they 
should do so was one which they were bound to take into their consideration. 
They could not refuse to consider whether the income of the estate was sufficient 
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to give Miss McPheeters the required degree of comfort. The fact that, after 
examining that matter, they might come to the conclusion that it was sufficient 
and, therefore, decline to make a payment out of capital, does not, in my opinion, 
give to a payment, if and when made, the character of a voluntary payment 
in any relevant sense. The money, when received by Miss McPheeters, was 
received by her through the joint operation of the will and the exercise of their 
discretion by the trustees. This very question was considered by FINLAY, 
J., in Lindus and Hortin v. Inland Revenue Comrs. (6). There, as here, the 
trustees had a discretion to supplement the income of a tenant for life out of 
capital. This discretion was-absolute and it was argued there, as here, that the 
payments were not income because there was a discretion on the part of the 
trustees, and there was no right in the beneficiary to claim them. I am in agree- 
ment with the decision of FiNuay, J., on this point. The observations of Lorp 
Russet, or KiInLowEN ( [1936] A.C. 384, at pp. 391, 392), in Williamson v. 
Ough (7), appear to me to confirm this view. That case, like Tindus’ case (6) 
and the present case, fell under Sched. D, Case III. I may also refer to the 
language of Lorp STERNDALE, M.R., ( [1923] P. 191, at pp. 196, 197), in Smith 
v. Smith (5), on the general question of the construction of Sched. D, Case III, 
r. 1 (@). 

The Crown contends that the payments in question are brought into charge 
as taxable income of Miss McPheeters under the Finance Act, 1938, s. 30. It is 
unnecessary for the Crown to rely on this argument in view of the opinion 
which I have formed, since tax would be payable in any event, quite apart 
from the provisions of the subsection. But the point was fully argued, and it is 
right that I should express my views upon it. The section relates to a person 
having what is called “‘ a limited interest ” in the residue of an estate or part 
thereof. By subsect. (2) any sum paid during ‘‘ the administration period ” 
(t.e., the period between the death and the completion of the administration 
of the estate) “in respect of that limited interest ’’ is to be deemed to be income 
of the person having the limited interest. The expression “limited interest ”’ 
is not expressly defined in the Act, but sect. 35 (3) provides : 

A person shall be deemed to have a “limited interest” . . . during any period 

. where the income of the residue or of that part thereof .. . for that period 
would, if the residue had been ascertained at the commencement of that period, be 
properly payable to him... 

In contradistinction to the case of a “‘ limited interest,” sect. 31 deals with the case 
of a person having an “ absolute interest,” 7.e., a person who would be entitled 
to the capital of the estate or part thereof if the residue had been ascertained : 
see sect. 35 (1). 
_ Here Miss McPheeters was obviously and admittedly a person with a “limited 
interest ’’ by virtue of her “right” to the income. But the payments in question 
tea ds ei to her in respect of her “ right ” to the income: they were paid 
under a iscretionary power and were quite different in character. The words 
limited interest ”’ must, in my opinion, be read as meaning an “ interest ” 
of the kind described in sect. 35 (3)—what I have called earlier in this judgment 
-¢ Gascon, tt dear The language is necessarily involved, dealing as it does with 
a. eg dinates e Snaeny hae before the residue is ascertained, t.€., 
en, ppears in Dr. sarnardo 8 case (2), they have, strictly speaking 
no interest in any property forming part of the unadministered estate. Thi 
appears to me to explain the use of the colourless words “in respect of ” i 
sect. 30 (2). I cannot construe them as covering the payments Hasan nadetiaee 
_ For convenience I have disregarded the fact that part of the last payment 
in question is referable to the period between the close of the administrati 
on Feb. 7, 1940, and the end of the financial year on Apr. 5, 1940. Ag er he 
realy the whole of the payment is subject to tax, I need say no more about 
The appeals are allowed with costs here and below 
MacKinnon, L.J.: I agree. 

serene allowed with costs. 
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JOHNSON (INSPECTOR OF TAXES) v. W. S. TRY, LTD. 
[Kine’s Bencx Drviston (Macnaghten, J .), October 16, 1945.] 


I <a Cane “aie tlaeape engaged in ribbon development —Compensa- 
pai company—income Tax Act, 1918 (c. 40), Sched. D, Case I— 
Restriction of Ribbon Development Act, 1935 (c. 47), s. 9. 

Under a contract of sale dated Nov. 10, 1937, the respondent company 
took over the business of building contractors and estate developers carried 
on by one T. In 1936 T.’s application to build houses on land acquired 
for that purpose had been refused. After the transfer of the business 
to the respondent company an application was again made and refused. 
The respondent company then agreed to a proposal to sell the land to 
the local county council for £550. By an agreement dated Jan. 9, 1940 
T., on behalf of the respondent company agreed to sell the land to the 
local county council, the purchase price being specified in the agreement 
as £5,350, of which £4,800 was stated as being in full settlement of the 
claim for compensation lodged by T. under the Restriction of Ribbon 
Development Act, 1935, 8. 9. The sum of £5,350 was duly paid to the 
respondent company who credited it in their trading account for their 
financial year ending on Dec. 31, 1940. In the assessment made upon the 
company for the year 1941-42 the sum of £5,350 was included. The respon- 
dent company, while admitting that the sum of £550 was a trading receipt, 
contended that the sum of £4,800 was in the nature of a capital asset and 
should, therefore, be excluded from the assessment to tax under the Income 
Tax Act, 1918, Sched. D :— 

Hetp: land acquired by a company engaged in ribbon development 
formed part of its stock in trade, and its cost would come into the company’s 
trading account as a trading expense, and correspondingly, the price of 
_the land sold by the company would come into its trading account as a 
trading receipt. Compensation received for injurious affection of the land 
must similarly be regarded as a trading receipt. Therefore the sum of 
£4,800 was properly included in the company’s assessment for the year 
1941-42. 


[EDITORIAL NOTE. Land acquired by e trader, to whatever purpose it is put, 


E is, of course, a capital asset. But the question for tax purposes is whether it is fixed 


or circulating capital. In this case it is held that just as the cost of land acquired 
must come into the trading account as a trading expense, and on sale the price must be 
included in the trading account as a trading receipt, compensation payable by a council 
for refusal to permit develop nent must also be treated as a trading receipt. The case 
is distinguished from Glenboig Union Fireclay Co. v. I. R. Comrs. (1) on this ground. 
As TO COMPENSATION A TRADE REcEIPT, see HALSBURY, Hailsham Edn., Vol. 17, 

pp. 125-128, paras. 235-240; and ror CasEs, see DIGEST, Vol. 28, pp. 17-20, Nos. 
87-99.] 
Case referred to: 

*(1) Glenboig Union Fireclay Co., v. Inland Revenue Comrs., [1921] S.C. 400; 12 


Tax Cas. 427. 

CasE STATED under the Income Tax Act, 1918, s. 149, by the Commissioners 
for the General Purposes of the Income Tax Acts for the Division of Uxbridge 
in the county of Middlesex, for the opinion of the King’s Bench Division of the 
High Court of Justice. The respondent company, W. S. Try, Ltd., appealed 
against an estimated assessment to income tax in the sum of £10,000 made upon 
it under Sched. D of the Income Tax Acts, for the year ended Apr. 5, 1942, in 
respect of annual profits or gains arising from its business of building contractor 
and estate developer. The only item in dispute is the receipt by the respondent 
company of a sum of £4,800 as compensation for injurious affection under the 
Restriction of Ribbon Development Act, 1935, s. 9. 

The respondent company was formed on Nov. 10, 1937, and took over under a 
contract of sale dated Nov. 18, 1937, the business carried on by W. 8. Try, as 
a building contractor and estate developer. In 1936, Try, for the purposes of 
the business bought a strip of land, on which he erected 10 houses only. An 
application was made by Try, under the Restriction of Ribbon Development 
Act, 1935, s. 2, for consent to erect houses on a further part of the land which 
had a frontage of 530 feet. The consent was refused by a notice dated July 3, 
1938, on the ground that it would be an extension of ribbon development. After 
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the transfer of his business to the respondent company application was made 
for consent to the erection of houses on the remainder of the land which had a 
frontage of 1,100 feet ; and, by a notice dated Oct. 11, 1938, consent was refused. 
Thereupon Try, under sect. 9 of the 1935 Act, lodged a claim with the Bucking- 
hamshire County Council for compensation for £2,040 in respect of the refusal 
dated July 3, 1936, and for £4,240 in respect of the refusal dated Oct. 11, 1938. 
After negotiation it was agreed that £4,800 was the proper sum payable by way 
of compensation in respect of the two refusals. 

The respondent company then agreed to sell the land to the Buckinghamshire 
County Council for £550. By an agreement dated Jan. 9, 1940, Try, on behalf 
of the respondent company, agreed +o sell the land to the Buckinghamshire 
County Council, the purchase price being specified therein as £5,350 of which, 
it was stated, £4,800 was in full settlement of the claim under the Restriction 
of Ribbon Development Act, 1935. 

The following facts were found by the Commissioners : 

The respondent company makes up its accounts annually to Dec. 31, and the... 
sum of £5,350 . . . was credited in the company’s trading account to Dec. 31, 1940. 
The assessable liability of the company for the year ended Apr. 5, 1942, is in the amount 
of its profits for the year ended Dec. 31, 1940. It was admitted by the company 
that the . . . sum of £550 was a trading receipt. . . 

The sum of £4,800 received by [the respondent company] in full discharge of their 
‘claim for compensation under the Restriction of Ribbon Development Act, 1935, 
s. 9... was not a trading receipt and should not, therefore, be taken into account 
in computing the profits of the company assessable to income tax under Sched. D. 


The Crown appealed. 

The Attorney-General (Sir Hartley Shawcross, K.C.) and Reginald P. Hills 
for the appellant (Inspector of Taxes). 

J. Millard Tucker, K.C., and John Clements for the respondents. 


MACNAGHTEN, J.: This is a case stated under the Income Tax Act, 1918, 
s. 149, by the General Commissioners for the Uxbridge Division of Middlesex, 
and the question submitted for the opinion of the court is whether a sum of 
£4,800, which was received by the respondent from the Buckinghamshire 
County Council as compensation for injurious affection unde. the Restriction 
of Ribbon Development Act, 1935, s. 9, ought or ought not to be included in 
bene made upon the respondent, W. 8. Try, Ltd., for the tax year 

The respondent (hereinafter called the “‘ company ’’) was incorporated under 
the Companies Act, 1929, on Nov. 10, 1937, and under a contract dated Nov. 18 
1937, took over as a going concern, the business of a building contractor and 
estate developer theretofore carried on by W. S. Try. As from that date the 
business was carried on by the company. 

In 1936, Try, for the purposes of the business, bought a strip of land with a 
depth of 200 feet fronting on a road called Iver Lane, in the county of Bucking- 
hamshire ; and this strip of land was acquired by the company from him under 
the contract of Nov. 18, 1937. Before that date Try had erected ten houses on 
part of the land and he had applied to the Buckinghamshire County Council 
under the Restriction of Ribbon Development.Act, 1935, s. 2, for consent to 
the erection of houses on a further part of it which had a frontage of 530 feet 
to Iver Lane ; and, by a notice dated July 3, 1936, such consent had been refused 
on the ground that it would be an extension of ribbon development. After the 
transfer of his business to the company, an application was made for consent 
to the erection of houses on the remainder of the land which had a frontage 
ya i feet to Iver Lane ; and, by a notice dated Oct. 11, 1938, consent a 

Thereupon Try lodged a claim under sect. 9 of the Act agai 
council for £2,040 as compensation in respect of the refusal dsted J Se aapees 
and for £4,240 in respect of the refusal dated Oct. 11, 1938. Try, in nial ; 
this application, acted as agent on behalf of the company and not on behalf 
of himself, since at that date he had ceased to have any interest in the land 
That the county council were liable to pay compensation under sect. 9 of the 
1935 Act does not appear to have been disputed, and, after negotiation a 
sum, of £4,800 was agreed as the proper sum payable by way of compensation 
in respect of the two refusals. When that had been done, the land being no 


‘ 


A 


K.B.D.] TORNGON #.2W. 8.-TRY, LTD, (Maontenruy, 7.) 167 
longer of any use to the company for the purpose of its business of ribbon 
development, negotiations took place for the sale of the land, and the county 
council agreed to buy the land at the price of £5,350, including in that eae 
the agreed compensation of £4,800. Accordingly, by an agreement dated 
Jan. 9, 1940, expressed to be made between Try as vendor of the one part 
and the Buckinghamshire County Council of the other part, it was agreed uae 
Try would sell and the council would purchase the land in question at that price. 
It was, therefore, necessary that he should convey the land to the county council 
In entering into this agreement in his own name, Try was admittedly acting 
on behalf of the company. The purchase price of £5,350 was paid by the 
county council to the company and was received by the company for its own 
use and benefit. 

The financial year of the company ends on Dec. 31 and, this sum of £5,350 
having been received in 1940, it was included in an assessment made upon. the 
company for the tax year, 1941-42. The assessment is stated to have been 
an “estimated” assessment, but, so far as the sum of £5,350 is concerned, 
it was no estimate ; it is the actual sum which was received by the company 
by way of compensation for the purchase of the land, made up of £550, the agreed 
price of the freehold, and £4,800, the agreed compensation for the refusal of the 
consent to its use for the purpose of ribbon development. 

The case came before the Uxbridge General Commissioners in Apr., 1943. 
It was admitted that the £550 must be treated as a trading receipt, and was, 
therefore, properly included in the assessment. But as to the £4,800, the com- 
pany contended that it was a capital receipt, and ought to be excluded from the 
assessment. The Commissioners held that the £4,800 was not a trading receipt. 
In my opinion their decision was erroneous and must be reversed. Among the 
various authorities cited to the Commissioners was Glenboig Union Fireclay 
Co.; Lid. v. Comrs. of Inland Revenue (1). In that cava the House of Lords 
decided that a sum of money’ paid to the Fireclay Co., by way of compensation 
for the requirement of the railway company that it should leave part of its 
fireclay deposits unworked, was a capital receipt and not a trading receipt ; 
and it may be that the Cor.missioners thought that they were bound by that 
decision to hold that the £4,800 was a capital receipt. If that be so, the Com- 
missioners failed to observe that the fireclay deposits were regarded by the 
House of Lords as a capital asset. 

Although in many cases land belonging to a trading company forms part of its 
capital assets, in the case of a company engaged in ribbon development, the 
land which is acquired for-the purposes of such development is not part of 
its capital. In such a case the land forms part of its stock in trade, just as much 
as the materials which it buys for the purpose of erecting the buildings on it. 
The cost of the land must come into its trading account as a trading expense. 
If it sells the land the price must come into its trading account as a trading 
receipt. And, likewise, compensation for injurious affection must also, in my 
opinion, be regarded as a trading receipt. . 

Counsel for the respondent company, urged that, after all, the question 


whether a particular receipt is a trading receipt or a capital receipt is a question 


of fact and on questions of fact the opinion of the Commissioners must be 
accepted. But on the facts stated by the Commissioners their decision is, in 
my opinion, erroneous in law. Therefore, the answer that I give to the only 
question submitted for the opinion of the court is that this sum of £4,800, which 


the respondent received in 1940 by way of compensation for the refusal of consent 


by the Buckinghamshire County Council to allow the Jand to be used for ribbon 
development, was a trading receipt and was properly included in the assessment 
made upon the company for the tax year 1941-42. — ' 

Counsel for the respondent company, however, after concluding his argument 
on the question whether the decision of the General Comruissioners was erroneous, 
applied for leave to raise a different point with regard to this assessment. As 
I understand it, the point is this. He desires to submit that the cases show that, 
although the £4,800 was in fact received by the company In 1940, it must, for 
the purposes of income tax, be deemed to have been paid at an earlier date 
and not to have been paid in one lump sum of £4,800, but in two sums, and part 
of it was to be deemed to have been paid and received on July 3, 1936, when 
the first refusal of the county council was notified and the rest on Oct. 11, 
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1938, when the second refusal was notified. 

As the company was not in existence on July 3, 1936, the case must be treated. 
as if the statement in the case that the company had received the £4,800 was a 
mistake ; that it only received part of that sum for its owa use and benefit. 
It received the rest of the £4,800 for the use of Try, who must be treated as having 
received the money on the date when the county council refused his application. 
That was an argument which, if well founded, would be very unsatisfactory 
to the Revenue, because the time has gone by in which Try could be assessed in 
respect of the money which he should be deemed to have received in 1936. 
I refused the application of counsel for the respondent company. I am bound 
to decide the case on the facts stated by the Commissioners. Whether the point 
that counsel for the respondent company desired to raise is a good one or a bad one 
is a matter on which, not having heard it argued, I express no opinion. 

As the assessment of £10,000 made upon the company was expressed, to be an 
“estimated ”’ assessment, I apprehend the case should go back to the General 
Commissioners for them to deal with any items making up the £10,000 which 
were estimated sums and can be shown to have been wrongly estimated. But 
so far as the sum of £5,350 is concerned, namely, the price paid for the land, 
including the compensation due under the Restriction of Ribbon Development 
Act, 1935, s. 9, the General Commissioners must include that sum in the assess- 
ment as a trading receipt. 

The appeal will be allowed with costs. 


Appeal allowed with costs. 


Solicitors : Solicitor of Inland Revenue (for the appellant) ; Collyer-Bristow & 
Co., agents for Bird & Lovibond, Uxbridge (for the respondents). 


[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 


FRODINGHAM IRONSTONE MINES, LTD. v. INLAN 
REVENUE COMMISSIONERS. . 


[Kine’s Bencn Division (Macnaghten, J.), October 30, 1945]. 


Revenue—Excess profits tax—Purchase of shares in another company—Direction 
—Construction— Whether investment or capital employed in business— 
maps Act, 1940 (c. 29), s. 28 and Sched. V—Finance Act, 1941 (c. 30), 
8. 35. 

The shares in both the appellant company, which made excess profits, 
and in another company, which was being run at a loss, were held in toto 
by trustees of a will. With a view to reducing the liability of the appellant 
company to excess profits tax the trustees sold to the appellant company 
their holding in the second company at a purchase price part of which 
was paid in cash, the balance remaining on mortgage. By virtue of the 
Finance Act, 1940, s. 28, the second company thus became a subsidiary of the 
appellant company for purposes of excess profits tax. The Commissioners 
of Inland Revenue made a direction under the Finance Act, 1941, s. 35 
that the excess profits tax liability of both companies should continue 
to be computed on the basis that they remained independent companies 
to which the provisions of the Finance Act, 1940, s. 28 and Sched. V do not 
apply. The question for the determination of the court was whether upon 
a true construction of the direction, the sum employed in the purchase 
of the shares by the appellant company should for the purposes of excess 
profits tax be regarded as an investment or as capital employed in the 
business. It was contended on behalf of the appellants that since the 
provisions of the Finance Act, 1941, s. 35, enabled the Commissioners to 
give directions for adjustments to be made so as to counteract the avoidance 

» or reduction of liability to excess profits tax it could not be right that a 
aes ae ok he direction in fact did, increase the liability to excess 
profits of the appellant com beyond the a ich it wou 
been if the transaction had ore aha place eta Mone Aan 

Hep: the transaction was in fact a purchase of an investment and the 
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sum expended in the purchase of the shares must be so treated in the 


accounts of the appellant company whose liability to excess profits tax for 


the accounting periods affected shoul i 
soa oernp, Saarneg eaperae aany d be computed accordingly. The 

(EDITORIAL NOTE. It is argued that a direction given by the Commissioners 
under the Finance Act, 1941, s. 35, must not be construed in such a way as to impose 
® greater liability to excess profits tax than if the direction had not been given. The 
purchase of the shares, however, undoubtedly constituted a payment of capital moneys 
for the acquisition of an investment, and it is held that it must be so treated although 
the scheme for tax avoidance failed by reason of the direction of the Commissioners 

: For THE FINANCE Act, 1940, s. 28 and Sched. V, see HALSBURY’S STATUTES, 
Vol. 33, pp. 179, 194 ; and ror THE Finance Act, 1941, s. 35, see ibid., Vol. 34, p. 131.] 

CasE STATED under the Finance (No. 2) Act, 1939, s. 21 (2) and the Income 
Tax Act, 1918, s. 149, by the Commissioners for the Special Purposes of the 
Income Tax Acts for the opinion of the King’s Bench Division of the High Court 
of Justice. 

_The sole point for determination was whether upon a true construction of a 
direction of the Commissioners of Inland Revenue a sum paid in cash by the 
appellant company towards the purchase of shares in another company should 
be regarded for the purposes of excess profits tax as aninvestment or as capital 
employed in the business. 

It had been conceded in a previous appeal to the Commissioners, on the ground 
that the direction ought not to have been made, that the main purpose of the 
transaction of the purchase of the shares was the reduction of excess profits 
liability and that appeal failed. 

The decision of the Commissioners was that the sum expended in the purchase 
should be properly regarded as an investment by the appellant company and 
not as capital employed in its business and that the company’s liability to. 
excess profits tax should be computed accordingly. 

The facts are fully set out in the judgment of MacNaGuHTEN, J. 

G. G. Honeyman for the appellants. 

The Solicitor-General (Sir Frank Soskice, K.C.) and Reginald P. Hills for 
the respondents: 


MAcnAGHTEN, J.: The appellant, the Frodingham Ironstone Mines, Ltd., 
is a company limited by shares which was registered under the Companies 
Act, on June 1, 1918. It was formed by the late Lord St. Oswald to take over 
and operate certain ironstone mines which belonged to him, and which he 
theretofore had been operating himself. About the same time he formed 
another company called the Nostell Colliery, Ltd., to take over a colliery belong- 
ing to him which up to that date he had been working. All the shares in these 
companies belonged to the late Lord St. Oswald. When he died, he bequeathed 
the shares to the trustees of his will on the trusts therein contained. 

By the Finance Act, 1940, s. 28, it was provided that, where one company held 
more than a certain percentage of shares in another company, the two companies 
should be treated as a single unit for the purposes of the excess profits tax. 
It so happens that the appellant company is a prosperous company making 
excess profits ; whereas the colliery company is being carried on at a loss. For 
the purposes of reducing the liability to excess profits tax, the trustees of the 
estate of the late Lord St. Oswald, who hold all the shares in both the companies, 
decided that the appellant company should buy all the shares in the colliery 
company so that that provision might come into effect, and the amount payable 
as excess profits tax by the appellant company would be diminished. 

It was provided by the Finance Act, 1941, s. 35, that, where the Comunis- 
sioners of Inland Revenue are of opinion that the main purpose for which any 
transaction was effected was the avoidance or reduction of liability to excess 
profits tax, they may, if they think fit, direct that such adjustments shall be 
made as respects liability to excess profits tax as they consider appropriate 
“so ag to counteract the avoidance or reduction of liability to excess profits 
tax which would otherwise be effected by the transaction.” The price paid by 
the appellant company for the shares of the colliery company was £99,950, of 
which £19,950 was paid in cash, and the balance of the purchase price remained 
on mortgage. ‘ 

There is rio doubt that the purchase of the shares of the colliery company 
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was entered into for the purpose of reducing the liability of the appellant bitin 

any to excess profits tax. Therefore, the Commissioners of Inland eerie 
thought fit to give a direction making the adjustments which they considere 
appropriate so as to counteract the reduction of that liability. The direction 
they gave was this : 

That the excess profits tax liability of both companies should continue to be computed 
on the basis that they remained independent companies to which the provisions of 
the Finance Act, 1940, s. 28 and Sched. V, do not apply. 


The result of that direction is that the £19,950 which the appellant company 
has paid in respect of the purchase of the shares in the colliery company must, 
for the purposes of the calculation of the excess profits tax of the appellant 
company, be treated as capital moneys paid away for an investment acquired 
by the company, with the consequence that the standard of the appellant com- 
pany, for the purposes of excess profits tax, is proportionately reduced, and the 
reduction of the standard raises the amount of the excess profits payable by 
the appellant company. There was an appeal against the direction on the ground 
that it ought not to have been made, but that appeal failed. There was no alter- 
native appeal that this direction should be modified. 

This present appeal is only concerned with the true construction of the 
direction. It is said that, since the provisions of sect. 35 [of the 1941 Act] 
enable the Commissioners of Inland Revenue to give directions for adjustments 
to be made so as to counteract the avoidance or reduction of liability to excess 
profits tax, it cannot be right that a direction should actually increase the 
liability to excess profits tax of the appellant company beyond the amount 
which it would have been if the transaction which gave rise to the power of the 
Commissioners to give the direction to make the adjustments had never taken 

lace. 

Z The direction seems to me to be perfectly right. Up till the time when the 
direction was given, for the purposes of excess profits tax, the profits of each 
of these companies was treated as a separate subject-matter of taxation. That 
has continued. In their assessment the excess profits tax is to remain the 
liability of each company separate from the other. In ascertaining the amount, 
if any, of the tax to which the company is liable, all the transactions which 
have taken place during the accounting period must be taken into account 
including the transaction whereby the appellant company parted with £19,950 
in respect of the purchase of the shares of the colliery company. As it was in 
fact a purchase of an investment, it must be so treated in the accounts. That 
is the construction which the Special Commissioners placed upon the direction, 
and, in my opinion, they were right. - 

Therefore, this appea! must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors: Currey & Co. (for the appellant) ; Solicitor of Inland Revenue 
(for the respondents). 


[Reported by P. J. Jounson, EsqQ., Barrister-at-Law.] 





THOMAS v. THOMAS. 


[Propate, Divorce and Apmiratty Division (Lord Merriman, P., and 
Hodson, J.), October 16, 17, 18, 1945.] 
Husband and Wife—Desertion—Quarrels between parties—Wife’s withdrawal from 
lectatatameen his ue to resume cohabitation rejected by husband— 
usband continuing in desertion refusal of wife's offer— LS - 
diction (Married Women) Act, iene is 39), , ye Hs Slip bak: 
The parties were married in Jan., 1944. On Mar. 12, 1945, the wife 
left her husband because of quarrels and his refusal to provide her with 
adequate necessities. On June 12, 1945, they met and the wife’s offer 
to return was rejected by the husband. The wife then took out a summons 
against him for desertion under the Summary Jurisdiction (Married Women) 
Act, 1895. An order was made against the husband and the findings of 
the justices were as follows: (a) the quarrels and other similar incidents 
between the parties induced the wife to leave her husband ; (0) the refusal 
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by the husband to resume cohabitation on June 12, 1945, and other circum- 
stances, constituted desertion, notwithstanding his subsequent offer on 
the day of the hearing to resume cohabitation. The husband appealed 
on the ground that the finding of desertion was unjustified :— 

HELD: (i) a mere withdrawal from cohabitation by a wife, unaccom- 
panied by any other matrimonial misconduct, entitled her to an order for 
maintenance if there was repentance and a genuine desire to resume married 
life, even though such separation on her part had been unjustified in the 
first instance. 

(ui) by the same process a refusal by a spouse to accept a genuine offer 
to resume cohabitation turned that spouse into a deserter. 

(ili) on the facts here, the husband was guilty of desertion. 

(EDITORIAL NOTE. The principle laid down in Fitzgerald v. Fitzgerald (1) that 
desertion can only take place when the facts relied on bring to an end an existing 
state of cohabitation, has been frequently discussed, and, since the decision in Pardy 
v. Pardy (2) it has been inapplicable where the separation existing at the time of the 
alleged desertion was consensual. It is now held that there is no logical ground for 
its application where the separation originated in the adverse act of one of the spouses. 
A wife, therefore, who hes withdrawn from cohabitation, may by a genuine offer to 
return, turn her husband into a deserter, just as it was held, in Jones v. Newtown and 
Lianidloes Guardians (4), that a wife who has left the matrimonial home may, by the 
expression of a genuine desire to return, render the husband once more liable for her 
necessaries. It must be pointed out tht the court was dealing in this case with mere 
separation and the decision must not, therefore, te regarded as necessarily applicable 
where there has been some, misconduct other than withdrawal from cohabitation. 

As to DESERTION, see HALSBURY, Hailsham Edn., Vol. 10, pp. 654-659, paras. 
963-969 ; and ror Caszs, see DIGEST, Vol. 27, pp. 306-319, Nos. 2837-2977.] 

Cases referred to: 
*(1) Fitzgerald v. Fitzgerald (1869), L.R. 1 P. & D. 694; 27 Digest 307, 2845; 38 
L.J.P.& M.14; 19L.T.575; subsequent proceedings (1874), L.R. 3 P. & D. 136. 
*(2) Pardy v. Pardy, [1939] 3 All E.R. 779; [1939] P. 288; Digest Supp.; 108 
L.J.P. 145; 161 L.T. 210. 
*(3) Jordan v. Jordan, [1939] 2 All E.R. 29; [1939] P. 239; Digest Supp.; 108 
L.J.P. 104; 160 L.T. 368. 
*(4) Jones v. Newtown & Lianidloes Guardians, [1920] 3 K.B. 381; 27 Digest 76, 
601; 89 L.J.K.B. 1161; 124 L.T. 23. 
*(5) pe v. Thomas, [1924] P. 194; 27 Digest 315, 2925; 93 L.J.P. 61; 130 
why 716: 
(6) Russell v. Russell, [1895] P. 315 ; 27 Digest 318, 2960 ; 64L.J.P. 105; 73 L.T. 295, 


APPEAL by the husband from an order, dated Aug. 1, 1945, made by the 
justices for the county of Lancaster, sitting at Widnes, under the Summary 
Jurisdiction (Married Women) Act, 1895, s. 4. The facts are fully set out in 
the judgment of Lorp Merriman, P. 

H. C. Mortimer for the appellant. 

G. A. Gardiner for the respondent. 


Lorp Merriman, P.: This is an appeal from the justices for the county of 
Lancaster, sitting at Widnes. On Aug. 1, 1945, the justices had before them a 
complaint by the wife that her husband had deserted her. They found the 
complaint proved, and made an order in her favour for 23s. a week. Nothing 
turns on the question of amount. The order is challenged on the ground that 
there was, in the circumstances of the-case, no justification for the finding of 
desertion. 

This is one of the cases in which the parties were only married a very short 
time. They were married in Jan., 1944, and a child was born in Aug., 1944. 
The child died in November, and on Mar. 12, 1945, the wife left the husband 
and has not since returned to him. We have had all the evidence read to us 
upon which the justices based their findings. The case on the evidence falls 
naturally into two parts, and was so dealt with by the justices, and, on the view 
that I take of the matter, in the light of what counsel for the wife has said to 
us, I think it will be unnecessary to review the evidence in detail. I have already 
said that the wife left the husband on Mar. 12, 1945. She did so, she said, 
because he was always nagging her and insulting her ; but this is clear beyond 
any doubt, that there was an interview (I think in connection with the household 
goods) on June 12, and on that day the wife says that she made a definite offer to 
return, which was rejected by the husband, Thereafter we have correspondence 
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in which it is quite clear that the rival positions about what occurred on June 12 
are asserted and re-asserted, the husband denying that any such thing occurred 
and the wife re-asserting that it did occur, and it is quite plain, on the face of the 
correspondence, that the husband refused the offer of the wife to return, which 
was renewed and repeated in these letters, except upon the condition, never 
withdrawn, that she would admit that she was lying about the interview of 
June 12. 

That raises two distinct positions : first, what was the situation before June 
12, with regard to the wife’s withdrawal from cohabitation ? With regard 
to that the justices say that they : 

. . were of the opinion that the constant nagging of the wife by the husband, 

to use the complainant’s words, in addition to his refusal to provide her with adequate 
necessities, caused her to leave him. 
They do not say, in terms, that they consider that the circumstances to which 
they refer were a sufficient justification for her leaving him ; they may have 
meant to say that. If they so held, and if the evidence warrants such a finding, 
there is nothing more to be said about this case ; the wife would be in the 
right from the first, and nothing that has occurred subsequently could possibly 
put her in the wrong. But it is unnecessary, in my opinion, to examine the 
evidence, because counsel for the wife has said that he is quite prepared to accept 
that as a mere statement of fact, that these were the things which in fact caused 
the wife to withdraw from cohabitation, without going the step further and saying 
that she was justified thereby. I am bound to say that I think that that is a 
very wise way to deal with the matter, because the note of the evidence does 
make it clear that the material for saying that there was some grave and weighty 
reason for breaking up this marriage was somewhat slender. I am content, 
therefore, to deal with this case on the basis that the justices have not necessarily 
determined that matter, but have merely stated, quite rightly, that it was these 
incidents, quarrelling and the like, which induced the wife to leave home. 

That brings me, therefore, to the second position : whether, on the footing 
that there is no finding in her favour that she was justified in bringing the 
cohabitation to an end on Mar. 12, she can set up a state of desertion against 
the husband by what she says occurred on June 12. Here again there is a con- 
flict of fact, and upon that the justices find as follows (after the passage which 
I have already read) : 

But later she, desirous of returning to him, informed him that she was desirous of 
resuming cohabitation, but this the husband refused to do, informing her that it was 
too late. The justices found that such refusal to resume cohabitation on June 12 
1945, and other circumstances, constituted desertion, notwithstanding his subsequent 
offer on the day of the hearing to resume cohabitation. , 


The husband in the face of the court made such an offer, but it is not surprising 
in view of the terms of his letters, to which I have referred, but which I do not 
propose to read at length, that the justices paid very little attention to that. 
They had before them the two conflicting stories about what happened on 
ae nr pee believed Ve wife. I see no reason whatever for differing 
rom their conclusion upon that matter, and I propo i i 

on. sig footing that that. finding is Gartifieds mania operas 

at brings me to what I think is the real point of importance i i 
because, I think for the first time, this court eae to eieeicis spat ae 
there is anything whatever left of the well-known passage in Fitzgerald v Fitz- 
gerald (1). Before I read it, the argument of counsel for the husband, in a word 
is this: 1t must now be accepted that when the cessation of cohabitation has 
been brought about by mutual agreement, if that agreement is brought to 
an end the resumption of cohabitation is no longer a condition precedent to the 
assertion of desertion, but in any other circumstances, and, in particular, where 
the spouse now complaining of desertion was the person responsible for the break 
ing up of the cohabitation, everything that was said in Fitzgerald v. Fitzgerald (1) 
still stands unimpaired. There, after giving instances of what would amount 
to desertion, Lorp PENZANCE says this ( (1869), L.R. 1 P. & D. 694, at p- 698) : 
But if the state of cohabitation h i 5 

act of husband or wife, or even ty the soe aa Srnec ae een dverse 
judgment, becomes from that moment impossible to either, at least until their i tina 
life and home have been resumed. In the meantime either party may have the right 


E 


P.D.A.] THOMAS v. THOMAS (Lorp MERRIMAN, P.) 173 


a call upon the other to resume their conjugal relations, and, if refused, to enforce 
their resumption; but such refusal cannot constitute the offence intended by the 
statute under the name of “ desertion without cause.” : 


It is quite clear that whatever qualifications have been made u 

pon that passage 
in the years between, it ceased to have any validity in the case of a Sinachital 
separation after the decision of the Court of Appeal in Pardy v. Pardy (2). 
But, counsel for the husband says, that has left untouched the other limb of 


the sentence: “ If the state of cohabitation has already veased to exist, whether 
by the adverse act "’—I emphasise the adverse act—‘‘of husband or wife, 
desertion,’ . . . becomes from that moment impossible to either...” [| 


have ventured to point out on an earlier occasion that if that sentence is to 
be taken literally, it prevents the spouse against whom the adverse act has 
been committed, from asserting subsequently that the other spouse has become 
a deserter, which, I am bound to say, is a proposition which I would never be 
prepared to assent to. I cannot really imagine that LorD PENZANCE meant 
that, but, however that may be, the question we have to face now is whether, 
assuming this wife not to be.in a position to justify her admitted withdrawal 
from cohabitation on Mar. 12 she could, by what was found to have occurred 
on June 12, not merely put herself right, but, to use the phrase which counsel 
for the husband employed, turn the tables on her husband and put him in the 
position of being the deserter from thenceforward. 

I do not propose to attempt to survey all the cases in which this well-known 
passage in Fitzgerald v. Fitzgerald (1) has been canvassed and discussed. I am 
content to excuse myself from doing so by calling attention to the fact that I 
have done it in outline once before. The passage will be found in Jordan v. 
Jordan (3), where I referred ( [1939] 2 All E.R. 29, at p. 35) to four cases as 
examples of the proposition that this judgment was not intended to be and 
could not be taken as being an exhaustive exposition of the law relating to 
desertion, and I also pointed out that history shows that it was not even the 
law which was ultimately applied in Fitzgerald v. Fitzgerald (1), for, not long 
after Lorp PENZANCE’s decision, after some two years or more had expired 
Sm James HANNEN gave the wife a decree on the grounds of adultery and 
desertion, though it is plain beyond the slightest doubt that there had been no 
resumption of cohabitation, there had been no restitution suit, and there had 
been nothing more on her part than a formal demand that her husband should 
resume married life. 

But we are asked to deal with this matter not upon the basis that Fitzgerald 
v. Fitzgerald (1) has been qualified over and over again, but upon the basis 
that that one sentence is either right or wrong; we are asked to say, one way 
or the other, whether, in the case where the complainant was originally the 
wrong-doer, the tables can be completely reversed by an appropriate action 
on his or her part short of a decree for restitution of conjugal rights. I am 
prepared to deal with the matter on that footing. I am bound to say that in 
principle I cannot see that there is any logical distinction between the case 
in which the original separation was by mutual consent and the case we are 
discussing. For the purposes of the argument I will assume, as in this case, 
that the allegation is that the wife was in the wrong in the first instance in 
withdrawing. In the one case, the consensual separation, the husband is justi- 
fied in remaining apart by the fact that there has been a mutual consent ; in 
the other case, so long as that state of things continues, he is justified in living 
apart and in refusing to maintain his wife by the fact that it is his wife who, 
without justification, has withdrawn from cohabitation. The question is 
whether, if the wife puts herself right, and restores herself to the position in 
which she is entitled to be maintained by her husband, there is any reason 
in principle why, by that very fact, she should not be entitled to make her 
husband the deserter if he refuses to comply, just as in the case of consensual 
separation it is established that when the agreement has been repudiated, 
and the repudiation accepted, so that the separation is no longer consensual, 
and one of the spouses desires to assert conjugal rights to the full, 1t is not a 
condition precedent to the establishment of desertion that cohabitation shall 
have been resumed. ; , 

I wish to make it clear that I am dealing only with the class of case in which 
there is a mere separation, uncomplicated by misconduct other than withdrawal 
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from cohabitation. We are not, for example, dealing with the case of a wife 
who has committed adultery, a case which stands in a peculiar position, nor 
are we dealing with the case of a husband who has driven his wife from home 
by cruel conduct. There again, special considerations apply. We are dealing 
with a case where there is a mere separation, assumed to be unjustified on the 
part of the wife, in the first instance. With regard to such a case, it is clear 
beyond the slightest doubt that at any time the wife can repent, and by a mere 
repentance and an expression of a genuine desire to resume married life can 
restore herself at once to the position in which her husband is again bound to 
maintain her. That elementary proposition is very well expressed in Jones v. 
Newtown and Llanidloes Guardians (4), where the EARL OF READING, L.G.J.; 
says ( [1920] 3 K.B. 381, at p. 384) : ae 

There is no doubt that at common law if a wife chooses wilfully and without justifica- 
tion to live away from her husband she cannot, so long as she continues absent, render 
him liable for necessaries supplied to her, or for her maintenance by the union, [because 
that was a case where the union was acting] or for maintenance for herself, for the 
reason that she has of her own free will deprived herself of the opportunity which the 
husband was affording her of being maintained in the home. But the relief of the 
husband from the obligation of maintenance continues only so long as she voluntarily 
remains absent. Her absence, although wrongful, does not affect the relationship 
of husband and wife. She is entitled after however long a period of absence to return 
at any time. 

SHEARMAN, J., in the same-case, after saying that, so far as he was aware, 
adultery by the wife was the only case in which the husband’s obligation was 
permanently determined, continues (ibid., p. 385) : 

Where the wife voluntarily and without just excuse leaves her husband, so long as 
she of her own free will remains absent she cannot pledge his credit for necessaries, 
and the guardians cannot obtain a maintenance order against him in the event of her 
becoming chargeable. Her desertion of her husband does not, like her adultery, 
determine his obligation, it only suspends it during the time that she wilfully absents 
herself. Here, she might have returned to her husband and called upon him to maintain 
her at any time before she became insane. 

Then it was held that upon her becoming insane her freedom of will came to 
an end, and the obligation of the husband revived. 

I am not upon that point. I am upon the general principle. It is established 
beyond a shadow of doubt that by taking appropriate steps to repent the wife 
can re-establish the obiigation of the husband to maintain her. The question 
is whether there is any reason why, by the same process, she should not turn 
the husband into a deserter without the preliminary of a restitution suit. Quite 
plainly, it is not necessary for the purpose of re-establishing her right to main- 
tenance. I am bound to say that I can see no logical reason why the process 
which re-establishes her right to maintenance should not also establish her right 
to assert that the husband in his turn becomes the deserter, and in my opinion 
that is the inevitable conclusion from the well-known passage in the judgment 
of WarrineTon, L.J., in Thomas v. Thomas (5). That was a case in which 
the husband had driven his wife from home by cruel conduct and sought to bring 
that state of what we call constructive desertion to an end by a mere offer to 
resume cohabitation. The Divisional Court of this Division had held that in 
these circumstances such an offer was derisory, and was not sufficient to put 
an end to the state of desertion, and that decision was upheld by the Court 
of Appeal. Dealing with the case of a mere withdrawal from cohabitation, 
uncomplicated by any other matrimonial offence, WARRINGTON, L.J., says 
( [1924] P. 194, at p. 201): 


; The learned judges of the Divisional Court do not decide, nor do I, that where there 
is nothing but a turning away of the wife, followed by a genuine expression of a desire 
on the husband’s part for her return, the desertion would continue notwithstanding. 
In each case the question must be determined on its own merits, and here I think with the 
Divisional Court that the wife had reasonable cause for her refusal to return, and 
therefore, the desertion was not determined. ; 


That being a case in which the husband had driven the wife away by cruelty 
the natural antithesis to that ease is one in which he had merely turned her out, 
without any accompaniment of cruelty or anything else but mere desertion. 
The same thing, mutatis mutandis, must apply to the spouse who has merely 
withdrawn from cohabitation without any concomitant misconduct of another 
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kind. It will be observed that Warrineton, L.J., does not say ‘anything 
about a turning of tables. He merely says, it is true, that desertion in such 
circumstances cannot be held to continue. 

Now let us see how he deals with the other case, the case they were deciding 
where it was the husband’s cruel conduct which had driven the wife out, and 
where it was his failure to give any assurance that it would not be repeated 
that was held to justify the wife in refusing to accept a mere offer to resume 
cohabitation. With regard to such a case he says ( [1924] P. 194, at p. 201): 

It has been determined by this court that a decree for restitution of conjugal rights 
cannot be obtained by a party whose conduct affords reasonable grounds for a refusal 
by the other party to afford those rights: Russell v. Russell (6). In my opinion the 
same principle applies to the present case ; there was ample ground for the wife’s refusal 
to return, and under those circumstances I think the actual separation must continue 
to have the quality of desertion by the husband ; otherwise [and these are the important 
words] I see no alternative except to regard the wife as deserting him, which would be 
impossible. ; 
Now just see what that means: it must mean that if by a mere offer to resume 
cohabitation, which is refused by the wife, the circumstances are such that the 
husband puts himself in the right, he turns the wife into the deserter, and 
that it was just because the circumstances in that case were not such that he 
could do so that no such turning of the tables was effected. In my opinion, 
although it is not expressed in the passage which I quoted first, it necessarily 
follows from the reasoning of Warrineton, L.J., that, if the circumstances 
are such that the former deserter has merely to make a genuine offer to resume 
cohabitation to purge himself or herself of desertion, its refusal in turn by.the 
other spouse turns him or her into the deserter ; and that result did not follow 
in the case with which they were dealing solely because a mere offer was not 
sufficient to get rid of the misconduct which had driven the wife away. But 
suppose a case where the wife had indeed been justified in withdrawing by the 
husband’s conduct, but the circumstances have changed—(it' is not necessary 
to go into detail, but I am supposing the class of case in which beyond any shadow 
of doubt the husband had given such assurances for good behaviour in the future 
that the wife could not possibly be held justified for all time in refusing to return 
to cohabitation)—if, in these circumstances, an offer is made which the wife 
is not entitled to refuse, then the alternative put by Warrinaton, L.J., would, 
in my opinion, expressly become operative. In such a case it would be right 
to say that there is no alternative except to regard the wife thenceforward as 
deserting him. A fortiori, in the case where there is no complication of mis- 
conduct and nothing but a mere withdrawal from cohabitation, once the original 
wrongdoer puts himself or herself right, it seems to me to follow necessarily 
that by the same process, so long as the other spouse is obdurate, the position 
that that spouse becomes the deserter is established. Accordingly I am prepared 
to say that, in my opinion, after the decision of the Court of Appeal in Pardy 
v. Pardy (2) the limitation on this subject contained in the passage in Pitegerald 
v. Fitzgerald (1), which I have already read, can no longer be regarded as being 
the law. 


Hopson, J.: I think that this appeal must be dealt with on the footing 
that the wife’s original departure from the husband was wrongful, and counsel 
for the wife has assented to that course being taken. The justices have given 
the reasons which the wife assigned for her departure, without in terms saying 
that they were sufficient in law, and for my part I am bound to say that on the 
face of them the grounds for leaving are not very strong. The position then arises 
(and I need not again go over the facts) that the original departure being wrong- 
ful, the erring wife has asked to be restored to her position and the request 
has been refused, und it has been argued that in that state of affairs the husband 
cannot be a deserter because that would be turning the tables upon him, his 
wife having up to that moment been the deserter herself. — 

I agree that since the decision of the Court of Appeal in Pardy v. Pardy (2) 
it is quite impossible to hold that where the original parting is consensual, 
desertion cannot arise in circumstances like this, and I also agree that it is 
impossible to draw any distinction in principle where the original separation 
is brought about by the adverse act of one spouse or the other. After all, in 
many cases where there is a separation agreement, that agreement follows after 


176 [Fes. 9, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


a state of desertion. There the principle in Pardy v. Pardy (2) would surely 
apply, and the agreement could be brought to an end and desertion could arise 
even on the husband’s own argument, but he says that, if the desertion continues 
throughout, the tables cannot be turned in any circumstances except by the 
bringing of a suit of restitution of conjugal rights. That is a very odd circum- 
stance, because on facts like these, where there has been @ mere turning away 
of one spouse from the other, there can be no defence to a suit for restitution 
of conjugal rights, and it is said that the court must perform what amounts, 
really, merely to a ministerial act, in order to give the one who is then in the 
wrong the necessary time for repentance—l4 days, or such other time as the 
court might give. But that would be a position in which I should be reluctant 
to think that the court was now placed. 

The question, as Lorp MERRIMAN, P., has said, of turning the tables, had 
occurred to WARRINGTON, L.J., in Thomas v. Thomas (5), where Fitzgerald v. 
Fitzgerald (1), relied upon by the appellant here, was not cited, and where the 
precise point was notin question, but the view of WarrincTon, L.J., was, 
in my opinion, perfectly clear. Since the decision in Pardy v. Pardy (2) there is 
no longer any room for doubt that the principle laid down in Fitzgerald v. 
Fitzgerald (1) has been got rid of in the case of a partirg by consent, and I see 
no reason at all to doubt that it has gone now in a case where the original parting 
was by the adverse act of one spouse or the other. Indeed, I go so far as to say, 
even though I am urable to recollect the details of any particular cases, that there 
have been in past years in these courts, maybe in undefended cases, decrees 
pronounced where the original wrongdoer has been the petitioner, and 
the only way in which he or she has put the matter right has been by making 
an approach to the other side, whether personally or by letter or both, and, 
as in this case, the approach has been rejected. 

I agree, therefore, that this appeal must be dismissed. 

Appeal dismissed with costs. 

Solicitors: Pritchard, Englefield & Co., agents for Sydney Haworth, Liverpool 
(for the appellant) ; Stanley Williams, Bootle (for the respondent). 

[Reported by R. Henpry Wuirr, Esq., Barrister-at-Law.]} 


STENOR, LTD. v. WHITESIDES (CLITHEROE), LTD. 


[Court or AppEaL (Lord Greene, M.R., du Pareq and Morton, L.JJ.), 
November I, 2, 5, 6, 7, 8, December 11, 1945.] 


Designs—Registration— Design for fuse for use in vulcanising machine—Novelty 
claimed only for shape of fuse—Fuse only for use in a particular type of machine 
—Shape dictated solely by functional considerations—Whether ‘‘a mere 
orale device apche: of article to which design has been applied not 
relevant—Patents and Designs Acts, 1907-1938, ss. outs Be j 
AES, rR ag 938, ss. 49 (1), 93—Designs Rules, 

S., Ltd. was a company engaged in marketing vulcanising machines for 
repairing tyres and other articles. On Jan. 25, 1939, the design for a 
metal cut-out or fuse for use in these machines was registered by them 
under the Patients and Designs Acts, 1907-1938, and the Designs Rules 
1932-1938. The claim of novelty indorsed on the application for regis. 
tration was in regard to “‘ the shape or configuration of the cut-out or fuse 
as shown in the representations.”” The fuse to which the design was 
actually applied was very small, being little more than half the average 
thumb nail in length. In an action brought by S., Ltd. against W (C) 
Ltd. for infringement of their copyright in the design, W. (C.), Ltd. challen ed 
the validity of the design and counterclaimed for rectification of the re ir 
of designs by its removal therefrom. The trial judge dismissed § Ltd ’s 
action and made an order on the counterclaim for the register'to be rectified 
iby the removal therefrom of 8., Ltd.’s design on the ground that it was not 
a design within the Acts, (a) because it was not a “new or original 
design, as required by sect. 49 (1), and (b) because of the small size of the 
articles to which it was applied. On appeal, it was contended by S., Ltd 
(i) that the design was within the definition contained in sect. 93 of the 
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Acts ; (ii) that the size of the articles to which the design had been applied 
was irrelevant. On behalf of W. (C.),.Ltd., it was contended that the design 
was nota, “design ” within the definition in sect. 93 of the Acts, because 
it was in Substance a mere mechanical device.’? On the evidence of 
S., Ltd.’s witnesses, it was found that the shape shown in the registered 
design was dictated solely by functional considerations and the fuses to 
which it was applied were intended solely to operate a vulcanising machine 
which could be operated by these fuses and by no others. It was not 
clear, however, whether the vulcanising machine which was to be operated 
by a fuse made according to the design was already in existence when the 
design was registered on Jan. 25, 1939, or whether it then existed only in 
the designer’s mind :— 

HELD: (i) the design in question was in substance a mere mechanical 

device, because novelty was claimed only in regard to the shape or con- 
figuration of the fuse and that shape or configuration was dictated entirely 
by the function which the fuse had to perform in a particular machine. 
Whether the particular machine in which the fuse was to be used had 
been manufactured at the date when the design was registered, or whether 
it existed only in the designer’s mind, was immaterial. 
_ (ii) since S., Ltd.’s design was “‘ in substance a mere mechanical device,” 
it was not a “design ”’ within the definition in sect. 93 of the Patents and 
Designs Acts, and it was not, therefore, a proper subject for registration’ 
under the Acts. 

(iii) [per Morton, L.J.] the fact that a design had been applied only to 
articles of small size would not affect its registration, 

Dover, Ltd. v. Nurnberger Celluloidwaren Fabrik Gebruder Woiff (4) 
distinguished. 

[EDITORIAL NOTE. This case illustrates the distinction drawn by Luxmoorg, 
J., in the Kestos case (2) between a patent and a design, namely, that an article produced 
for a particular purpose may be the subject of a patent but not of a registered design. 
In the case of a design it is a mere mechanical device, the features of which are solely 
functional. The validity is to be determined at the time of application to register, 
and it is immaterial that at the time of such application the function which it is intended 
to perform cannot be carried out because the machine in which it is to be used is not 
yet constructed. No objective test of whether a design is registrable can be devised, 
and the matter may have to depend upon facts which were only known to the person 
submitting the design for registration. 

Morton, L.J., refuses to accept the size of the design as a test of whether it is capable 
of registration, but as regards a design which cannot be inspected without a magnifying 
glass he reserves consideration until the question actually arises. 

As To REGISTRABLE Designs, see HALSBURY, Hailsham Edn., Vol. 32, pp. 682- 
688, paras. 994-999 ; and ror Casgs, see DIGEST, Vol. 43, pp. 246-248, Nos. 884-893.] 
Cases referred to : 

‘*(1) Tecalemit, Ltd. v. Ewarts, Ltd. (No. 2) (1927), 44 R.P.C. 503; 43 Digest 
247, 892. 

*(2) Kestos, Ltd. v. Kempat, Ltd., and Vivian Fitch Kemp, Re Kestos, Ltd. Registered 

, Design (No. 725,716) (1935), 53 R.P.C. 139; Digest Supp. 
(3) Re Bayer’s Design (1907), 24 R.P.C. 65; affd., sub nom. Bayer v. Symington, 

Re Bayer’s Design (1907), 25 R.P.C. 56; 43 Digest 246, 886. 

*(4) Dover, Ltd. v. Nurnberger Celluloidwaren Fabrik Gebruder Wolff, [1910] 2 Ch. 25;, 
43 Digest 251, 914; 79 L.J.Ch. 625; 102 L.T. 634. 

APPEAL by the plaintiffs from an order of Romer, J., dated May 18, 1945. 
The facts are fully set out in the judgment of Morton, L.J. 

K. E. Shelley, K.C., and James Mould for the appellants. 

Kenneth R. Swan, K.C., and G. H. Lloyd-Jacob, K.C., for the respondents. 

Cur. adv. vult. 

Lorp GREENE, M.R. [read by pu Parca, L.J.]: I have had the advantage 

of reading the judgment which is about to be read by Morton, L.J. I am in 

complete agreement with that part of it which deals with the question whether 

the so-called design is in substance a mere mechanical device, and the question 

whether the smallness of the article to which it has been applied is sufficient 

to prevent the design being a good registrable design. I have a few words of 
my own to add on the former topic. 

Counsel for the appellant plaintiffs contended that nothing could be a mere 
mechanical device which was not, so to speak, self-contained: or, in other 
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words, that an article (such as a key or a spanner) interded to esac oot y splat 
article or piece of mechanism would not fall within the FS be oo Moped 
unable to accept this view, which would lead to a large and obviously un pe ee 
expansion of the class of registrable designs. But his main argument, oe 
from his submissions on the facts, was that the test to be applied must be a 
purely objective one, by which he meant that the question whether or i 3 
alleged design is, or is not, in substance a mere mechanical device ee ue 
answered by reference to the entry on the register considered in relation a 
facts known to the public (or the particular branch of the public bach 
with articles of the kind in question) at the date of registration, and to nothing 
else. It is curious to find that there is no authority in point. But, in my opinion, 
the argument is unsound. It may be inconvenient, as counsel for the appellant 
plaintiffs contended, to have to examine into facts which at the time of ee 
tration might well not be known to anyone except the person submitting the 
design for registration. But to allow a person to obtain a monopoly in oe 
article designed solely with a view to operating a piece of mechanism invente 
by him, and unknown to anybody else, which he subsequently manufactures 
and puts on the market would lead to an extension of monopolistic rights which 
the legislature cannot, I think, have intended. The judgment of Rom_ER, J., 
in the Tecalem?t case (1) can usefully be referred to in this connection. It seems 
to me that the inconveniences which counsel for the appellant plaintiffs says will 
flow from the adoption of any principle other than that which he puts forward 
can to a great extent be avoided by a strict compliance with the Designs Rules, 
1932-1938. By r. 17: 


Every application [for registration of a design] shall state the article or articles 
to which the design is to be applied and where the Comptroller so requires, the applicant 
shall further state for what purpose the article to which the design is to be applied 
is used... 


One reason why this power to inquire into the purpose for which the article 
is used was given to the Comptroller may well have been to assist him in deciding 
whether the alleged design is in substance a mere mechanical device. Anaccurate 
answer to such an inquiry, if made, and (in many cases) the mere statement 
of the article to which the design is to be applied, may clearly establish, or at 
least afford grounds for thinking, that the case is one of a mere mechanical 
device. In the present case, we have not seen a copy of the application, but the 
language contained in the certificate is no doubt based upon what was stated 
in it. In the certificate the article is stated to be “a metal cut-out or fuse 
for use-in a vulcanising apparatus.” In truth, the article was more than a 
fuse. It was a combined fuse and ‘“ key” ; and it was (on the facts) intended 
for use in a particular form of vulcanising apparatus and, moreover, one which 
could only be made to work by means of a “ key” of this particular shape. 
If these facts had been brought out, the true nature of the alleged design would 
at once have been apparent. 

I do not think it necessary to express any concluded opinion upon the matter 
of novelty dealt with by Romer, J., in his judgment. It must not be taken 
from this, however, that I agree with his reasoning or with the conclusions 
to which he came upon that matter. 


DU Parca, L.J.: I also have had the advantage of reading the judgment 
of Morton, L.J. Although I was much impressed by the proper insistence 
of counsel for the appellant plaintiffs on the difficulties which might be occasioned 
by any departure from what he called an objective test, I have come to the 
conclusion that the reasoning by which Morton, L.J., supports his view that 
we are here dealing with what is in substance a mere mechanical device is sound 
and convincing. . 

As to the reasons given by Romer, J., for his decision, I wish to associate 
myself with the observations of the Master of the Rolls. 
I agree that the appeal should be dismissed. 


Morton, L.J.: In their statement of claim in this action the plaintiffs, 
who are the registered proprietors of design No. 833,097, alleged that the 
defendants had infringed the plaintiffs’ copyright in their said design. They 
claimed an injunction and the usual ancillary relief. The defendants denied 
infringement, pleaded that if there had been infringement it was innocent 
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and committed without knowledge of the plaintiffs’ alleged rights, and relied 
ati sith _inuprbelagei penens Acts, 1907-1938, s. 54 (1), a seeiiele of which 
betoatin digs ey Saag ed, observed by the plaintiffs. The defendants also 

ged the validity of the plaintiffs’ design on several grounds, and they 
arma for rectification of the register of designs by the’ removal 
therefrom of the plaintiffs design. Romer, J., held that the plaintiffs’ design was 
invalid because it was not ‘‘ new or original ” within sect. 49 (1) of the Patents 
and Designs Acts. He also held that the design was not a “ design” within 
the meaning of the Acts, because of the small size of the articles to which the 
design was applied. _ He expressed the view that the defendants were altogether 
unaware of the plaintiffs’ copyright in their design, and that the sale of the 
articles which were alleged to be infringements of copyright was effected in all 
innocence and without any intention of infringing the rights of any other persons. 
The action was dismissed with costs. On the counterclaim the judge made an 
order for the register to be rectified by the removal therefrom of the design 
No. 833,097, and ordered the plaintiffs to pay the defendants’ costs of the 
counterclaim. 

The plaintiffs appeal. Counsel for the appellant plaintiffs conceded that he 
could not ask this court to reverse the order made in the action ; the conduct 
of the defendants did not come within sect. 60 (1) (a) of the Acts and, having 
regard to the judge’s finding of fact that the defendants had acted innocently, 
their conduct did not come within sect. 60 (1) (6). Accordingly, the plaintiffs 
could not succeed in the action even if their design were held to be valid. The 
whole object of this appeal is to obtain a reversal of the decision of Romrr, J., 
fon the counterclaim] that the plaintiffs’ design is invalid, and of his order 
directing the removal of that design from the register. 

Counsel for the appellant plaintiffs contended that their design is a ‘“‘ design ”’ 
within the definition contained in sect. 93 of the Acts, that it is a ‘‘ new or 
original design ’’ within sect. 49 (1), and that the size of the article to which 
the design has so far been applied is irrelevant. Counsel for the respondent 
defendants relied upon two contentions before this court.: (i) the plaintiffs’ 
so-called design is not a “‘ design ’’ within the definition in sect. 93 of the Acts, 
because it is ‘‘ in substance a mere mechanical device ”’ ; (ii) even if the plaintiffs’ 
design is a design within sect. 93, it is not ‘“‘ new or original.’’ Both of these 
contentions were put before Romer, J., at the hearing, but he did not deal 
with the former contention in his judgment. No doubt he thought it unnecessary 
to do so, as he was of opinion that, even if the plaintiffs’ design was a “‘ design ”’ 
within the Acts, it was not a new or original design. Counsel for the defendants 
did not press before us any argument based on the small size of the articles 
to which the design has so far been applied, and for the moment I shall disregard 
that point. 

The plaintiffs market vulcanising machines for repairing tyres and other 
rubber articles, and they, or their predecessor in business, Steiner (who is now 
their managing director), have done so for some years past. One of the requisites 
for the working of these vulcanising machines is the provision and application 
of a certain degree of heat; and each of the machines contains, as essential 
contributions to its purpose, an electric heating element and a fusible element. 
When the machine is in use the fusible element acts at first as a fulcrum, but 
when it has become heated by the electric heating element to a predetermined 
temperature, it disintegrates and thus causes a break in the electric circuit, 
so that no further heat is engendered. It is the design applied by the plaintiffs 
to those fusible elements (or fuses) which is in issue in these proceedings. 

The certificate of registration certifies : 

In pursuance of and subject to the provisions of the Patents and Designs Acts, 
1907-1938, and the Designs Rules, 1932-1938, the design, of which a copy is annexed, 
has been registered in the name of Leonard Steiner, trading as L. Steiner, in class 1 
as of Jan. 25, 1939, in respect of the application of such design to a metal cut-out or 
fuse for use in @ yulcanising apparatus. 

The drawings annexed to the design show in perspective view, profile view and 
end view a circular bar or rod. The centre part of the rod is somewhat thicker 
than the two end parts and is divided or separated therefrom by bevelled collars. 
The central portion of the rod is slightly longer than the two end parts. The 
design, as showr in the drawings, possesses a definite appearance, but, as no 
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scale is shown, no idea is afforded of the size of the object drawn other than what 
can be gathered from the verbal description of the application of the design 
which is contained in the certificate. In fact, the fuse to which the design has 
so far been applied is a minute object, its length being little more than half 
of that of the average thumb nail. The claim of novelty which is indorsed 
on the application is : 

The shape or configuration of the cut-out or fuse as shown in the representations. 


Turning tu the questions before us for determination, it seems to me logical 
to consider first whether the plaintiffs’ design is or is not a design within the 
definition in sect. 93. The question whether it is a new or original design 
cannot arise unless and until this first question has been answered in the 
affirmative. The definition of ‘‘ design” in sect. 93 of the Acts is as follows : 


‘“‘ Design ” means only the features of shape, configuration, pattern or ornament 
applied to any article by any industrial process or means, whether manual, mechanical, 
or chemical, separate or combined, which in the finished article appeal to and ‘are judged 
solely by the eye; but does not include any: mode or principle of construction, or 
anything which is in substance a mere mechanical device. 


I have come to the conclusion that the plaintiffs’ so-called design is in substance 
‘*a mere mechanical device.’’ These words were explained in Kestos, Ltd. v. 
Kempat, Ltd. (2) by Luxmoorg, J. (53 R.P.C. 139, at p. 151) as follows : 


A mere mechanical device is a shape in which all the features are dictated solely 
by the function or functions which the article has to perform: see Tecalemit, Etd. v. 
Ewarts, Ltd. (No. 2) (1). In other words, if a person produces ‘an article for a particular 
purpose, though that person may obtain the grant of letters patent for it, the producer 
cannot obtain a monopoly of that article by registration of a design for it. The only 
protection given by the registration is for the particular form of the article shown in 
the design registered. Moreover, the particular form must possess some features 
beyond those necessary to enable the article to fulfil the particular purpose, but the 
fact that some advantage is derived from the adoption of a particular shape does not 
exclude it from registration as a design: see Re Bayer’s Design (3). 


Having regard to the words “‘ in substance ”’‘in the definition in sect. 93 of the 
Acts, the court must look to the real substance of the matter, as revealed in 
the evidence given at the hearing. After a careful reconsideration of all the 
evidence in the present case, I have reached the conclusion that the plaintiffs’ 
design is a shape in which all the features are dictated solely by the function 
which is to be performed by the article to which the shape is applied, and that 
that shape possesses no features beyond those necessary to enable the article 
to fulfil its function. 

The history of the matter begins in 1936. From 1936 to 1938 and, it would 
appear, right on to the time when the machine exemplified by exhibit D.1 was 
put on the market, the plaintiffs were marketing vulcanising machines of the type 
exemplified by the exhibit P.11. In this type there was no cover over the 
mechanism, and the machine could be worked with fuses which were merely 
a straight piece of wire of the correct alloy. It could also be worked with a 
fuse made according to the registered design, but such fuses were not used on 
the P.11 type of machine during 1936 to 1938. In Dec., 1938, Steiner, as the 
inventor, applied for letters patent for : 


Improvements in or relating to vulcanising machines for repairing motor vehicle 
tyres and other rubber articles. 


The provisional specification was lodged at the Patent Office on Dec. 14, 1938, 
and the complete specification on Dec. 24, 1938. Letters patent No. 522,543 
were granted as a result of this application. The drawings attached to the 
complete specification show a vulcaniser embodying the various features of 
the invention, and fig. 5 is a representation of a fuse of somewhat unusual 
shape. The vulcaniser has a lid or casing in which there is a slot so shaped 
that it will allow only a fuse of the shape illustrated in fig. 5 to pass through. 
The,inventor does not, however, confine himself to a fuse of the shape illustrated 
for he says, at p. 3 of the provisional specification : , 


The fuse 16 employed to operate the switch mechanism may be of the form illustrated 


by fig. 5, and the edges of the slot 15 are correspondingly shaped to : . 
to allow the fuse 16 to pass there-through. - po gly shape form a vertical slit 
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His claims 11, 12 and 13 are as follows : 


11. For use with a heating element according to claim 10, fusible me i y 
— to pass through said insertion slot. ere. Heating elements sgl arent 
oa es substantially as herein described with reference to and as illustrated by 

€ accompanying drawings. 13. Fusible members for operating heating elements 
according to any of the preceding claims, substantially as illustrated by fig. 5 of the 


accompanying drawings. 
The provisional specification contains the following passage : 


In order to ensure that the switch mechanism can only be operated by the correct 
“Fa designed to disintegrate at the proper temperature te to sis Paikpeation 
of the fusible alloy of which it is made, the correct fuses are made of a specific shape 
corresponding to that of an insertion slot in the casing of the switch mechanism, whilst 
the pivoted plate on which the fuse falls has a transverse slot on which the fuse falls 
which is too small in diameter to permit the correct fuse to drop through, but will 
allow a fuse of too small a diameter to fall through the plate and out of the casing 
through a hole, so that on depressing the operating member the switch mechanism 
will not operate. The correct fuse will, therefore, constitute a kind of key for operating 
the switch mechanism, which cannot be operated by an incorrect key. 

‘Thus it is clear that in Dec., 1938, Steiner had invented a vulcanising machine 
with a casing inclosing the switch mechanism. It was a feature of his invention 
that the mechanism could only be operated by a fuse of the right shape and 
dimensions. He points out that a correct fuse will constitute a key for operating 
the switch mechanism and it is his intention that the mechanism will only 
operate if the correct key is used. If Steiner or the plaintiff company had 
succeeded in registering, as a design, the design shown in fig. 5 of the drawings 
attached to the complete specification, I think it is plain that such a registration 
would have been invalid, as the article to which that design was applied would 
clearly be ‘‘a mere mechanical device’’ within the definition of that term 
which was given by Luxmoorg, J., in the passage quoted above. The design 
now in question having been registered on Jan. 25, 1939, on Nov. 30, 1939, 
Steiner made application for another patent, as a patent of addition to No. 
522,543. Letters patent No. 533, 816 were granted as a result of that application. 
In the complete specification Steiner says (at p. 1) : 

In conformity with my prior invention the machine comprises an electric element 
and a control switch therefor, which is operated, through a train of mechanism inclosed 
within @ casing, by an operating member external to the casing, the said train of 
mechanism being completed and rendered operative by a fusible element inserted 
through a slot in the casing and transferred into a position where it is subject to the 
heat of the heating element and at the same time serves as a fulcrum for a contact- 
carrying member which when rocked about said fulcrum closes the circuit of the element. 
The particular advantage of this mechanism lies in the fact that the circuit can only 
be closed with the aid of the fusible element and only fusible elements of the predeter- 
mined correct shape which are so designed as to have the correct melting temperature 
and cause the heating element to attain the right degree of heat can be inserted into the 
casing and will be brought into position to serve as the fulcrum essential to the operation 
of the switch closing train of mechanism. 

He continues (at p. 2): 

Fig. 5 shows & suitable form of fusible member. 

Fig. 5 is, in substance, a reproduction of the registered design. On p. 2 the 
following passage occurs : 

The casing 11 has an insertion slot 15 for the operating fuse member 16, which may 
be of the shape shown in fig. 5, or may be of any other selected shape. The insertion 
slot 15 corresponds in profile with the shape of the fuse member 16, so as to reject 
any fuse member having a part of greater thickness than the width of the insertion 
slot 15 at the corresponding part of its length. After insertion through slot 15 a fuse 
member 16 falls on contact carrying member 8, slong a transverse slot formed therein 
between a lip 19 and a depressed lip 18. This slot 17 is of such a width that a fuse 
16 of correct maximum thickness is retained lying along the slot, but a fuse of too 
small @ maximum thickness drops through the slot 17 and falls out of the casing 11 
through opening 20. 

It is plain from the passage just quoted and from certain other passages that the 
inventor was not limiting his monopoly to any particular shape of fuse ; but 
it is equally plain that any fuse to be used for rendering the patented machine 
operative must be of a shape which would pass through the slot in the casing 
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and would not pass through the transverse slot in the mechanism between the 
lip 19 and the depressed lip 18. ‘es 

Pn or about eae 1939, Ths plaintiffs put on the market a vulcanising machine 
of the type exemplified by exhibit D.1. It is established by the evidence that 
D.1 is the machine described and illustrated in the specification No. 533,816. 
At this point it is convenient to quote the evidence-in-chief of the plaintiffs 
first witness, Mr. C. S. Parsons, a chartered patent agent and consulting engineer 
of over 20 years standing. He was the draftsman of specifications Nos. 522,543 
and 533,816. In the transcript of evidence the following passage occurs : 


..Q.—Where you consulted in 1938 in connection with the fuses that were being 
used in the business of the plaintiff company ? A.—yYes, I was. 

Q.—Would you just tell my Lord the purpose of these fuses and how they work ? 
A.—The purpose of the fuse is to determine the heat attained by the heat and pressure 
vulcanising machine and the time during which that heat operates. That depends 
on the nature of the alloy of which the fuse is made and its size, and to @ certain extent 
upon its thickness. The machine used by my clients had been using & fuse which 
was an ordinary straight piece of wire of the correct alloy, but it was found in practice 
that many people supplied with this machine were in the habit of running short of fuses 
and putting in an ordinary piece of wire, or something which was not of the right size 
and consistency in regard to alloy, with the result that the machine operated badly 
and vulcanising was incorrectly performed. In order to overcome this difficulty of 
people using incorrect fuses in the machine, my clients wished, if they could, to produce 
a fuse of their own and obtain registration of a design of that fuse so that they could 
ensure that only the correct fuses for use in their machines were available. 


The concluding words “‘ were available’ are somewhat obscure, but I think 
they must mean ‘‘ could be used.” This last sentence is of great importance 
when one is considering whether or not the shape of the fuses produced by the 
plaintiffs was dictated by functional consideration. There is no doubt that 
from the time when machines of the type D.1. were put on the market, fuses 
shaped in accordance with the registered design were used in these machines. 
It is equally clear, to my mind, reading the evidence as a whole, that only 
fuses shaped in accordance with the registered design could operate the D.1 
machines satisfactorily. If the evidence stopped there, however, it would fall 
short of establishing that the shape of fuses made in accordance with the 
registered design was dictated solely by the function of acting as the ‘“ key ” 
for operating. the mechanism of a particular vulcanising machine. 

Counsel for the appellant plaintiffs contended, in my view correctly, that the 
validity of the registration must be determined as at the date of registration, 
and that if the design was not then a mere mechanical device, and the registration 
was, therefore, valid, it could not be rendered invalid ex post facto, even if features 
such as the collars on the fuses were subsequently made to serve a mechanical 
purpose. He suggested that the collars were intended merely to distinguish 
the plaintiffs’ fuses from those of other manufacturers, and that the machine 
D.1 was invented later, the slots in the casing and in the mechanism being shaped 
so that only fuses made in accordance with the registered design could operate 
the machine. If this were the true conclusion to be drawn from the evidence 
I think that the plaintiffs would succeed on this part of the case. To my mind, 
however, the real effect of the evidence is that some time in 1938 Steiner con- 
ceived the idea of making fuses ‘‘ of a specific shape corresponding to’”’ the 
“insertion slot in the casing of the switch mechanism ” of a vulcanising machine ; 
see the passage already quoted from the provisional specification No. 522,543. 

‘The opening portion of Steiner’s evidence is as follows : 


Q.—Are you at present the managing director of Stenor, Ltd. ? 4.—I am, yes. 


Q.—Are they a company which took over a business carried on previously under 
your own name? A.—FExactly. 


Q.—Did you put on the market a machine for vulcanising patches for repairing 


tyres in which a fuse was used consisting of a small length of straight wire? A— 


Exactly. 

Q.—Over what period was that machine on the market ? A.—It was put on the 
market and I sold the first machine in July, 1936, in this country. 

Q.+-Were there a number of these machines distributed to garages up to, at any 
rate, the end of 1938 ? A.—Yes, quite a large number. ‘ 


Q.—At some time in 1938 did you apply your mind to prepari i i 
of fuse and getting it registered ? 4. Yes, I did. See ia hea 


Q.—Just anticipating ao little bit, ultimately did you approve the design which is the 


C 
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subject matter of the present registration, and give instructions for it to be registered ? 
A.—Yes. I mean before we had several trials ; we tried different designs out which 
did not work, and then afterwards I started with the design with the two collars. 
The words “ which did not work ” seem to me very significant. They indicate 
that Steiner was looking for a “‘special design ” which could “ work ” something, 
and finally evolved the registered design ; the context indicates that the thing 
‘slates it was intended to work was a vulcanising machine. The evidence 
continues : 


Q.—When the design was registered, which I think ison Jan. 25, 1939, what machines 
had your company distributed for vulcanising ? A.—None at all—I mean none at 
all of the new design. 

Q.—I will put the question again. At that date, Jan. 25, 1939, what machines 

were in existence, marketed by Stenor, Ltd., for vulcanising patches ? A.—Machines 
taking the straight fuse, the little straight pin. 
It is to be observed that the first of these questions relates to machines which 
had been distributed, and the second question appears to be carefully limited 
to machines which were not only in existence on Jan. 25, 1939, but were on the 
market at that date. There is nothing in the replies to negative the existence 
of an experimental machine which was intended to be worked by fuses made 
according to the registered design. The evidence continues : 

Q.—The straight piece of wire ? A.—And also taking a bulged fuse which I put on 
@ bit later. 

Q.—Have you got an example of the old machine ? A.—Yes; I have also the two 
kinds of fuses, 

Q.—Just stick to one thing at a time. I want the old machine that was adapted 
to take a straight piece of wire? A.—Yes. 

Q.—In that machine could you use a fuse in accordance with this registered design 
if you wanted to? A.—Yes, definitely. 

Q.—And would it work all right ? A.—Yes. 

2.—In fact you have tried it and it does work 2? A.—Yes; I mean it had to work, 

because all these machines on the market had to be used. 
I take this last sentence as meaning that the machines of the old design P.11 
had to be used right on in 1939 until the new machine D.1 was put on the market, 
and for this reason fuses according to the registered design were used in machines 
of the P.11 type. Continuing with the evidence : 

Q.—When « fuse made in accordance with your registered design was put into one of 

those old machines did the two collars that are illustrated on the design serve any 
functional purpose at all? A.—No. You see it here—no function at all. 
That answer is obviously quite correct; the old machines could be worked 
equally well with a straight fuse or with a fuse made in accordance with the 
registered design, but the two collars were of no advantage if fuses made in 
accordance with the registered design were used in such machines. I now 
come to two answers which seem to me to be of great importance : 


Q.—After the design had been produced, did you set to work to improve the machine ? 
A.—Yes ; I was working on it already, but I was experimenting at the time. 

@.—When did you produce the new type of machine in a condition ready to be 
marketed ? A.—I think we marketed the new machine only late in 1939, after the 
beginning of the war. As matter of fact I could not say the exact date, but it could 
be easily checked. 

Subsequently the witness identified the machine D.1 as being the “‘ new machine ” 
referred to here, and also as being in accordance with patent No. 533,816. 

As I understand these answers, the position was that at the time when the 
design was registered, Steiner was experimenting on the new type of machine 
which was to be worked by fuses nade according to the registered design. 
Whether or not there was in existence on Jan. 25, 1939, a machine which could 
only be worked by a fuse made according to the registered design, it seems to 
me clear from this evidence, read in conjunction with the whole of Mr. Parsons’ 
evidence, that the registered design came into being as a result of Steiner’s 
endeavour to find a “ special design of fuse” which would “ work ” and that 
he was working at the same time on the machine which ultimately emerged in 
the form D.1. The evidence of Mr. Parsons and Steiner should, IT think, be 
read in conjunction with specification No. 522,543 ; the fuse and machine 
illustrated in that specification are linked together in exactly the same way 


184 [Fes 9, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


as a fuse made according to the registered design is linked up with D.1. In 
each case the fuse is intentionally so shaped that it is the “ key ”’ which unlocks 
the mechanism, and no fuse of any other shape will unlock it. Whether there 
was in existence, on Jan. 25, 1939, a vuleanising machine to which the key 
was a fuse made according to the registered design or whether such a machine 
then existed only in Steiner’s mind, I do not know. Steiner’s answer : I 
was working on it already, but I was experimenting at the time ” leads me to 
think that such a machine was in existence, though it had not been perfected. 
However this may be, I have formed the conclusion, on the evidence of the 
plaintiffs’ own witnesses, that the shape shown in the registered design was 
dictated solely by functional considerations, and the fuses to which it was applied 
were intended solely to operate a vulcanising machine which could be operated 
by these fuses and by no others. me 

In my view, if a man produces a design for a fuse, claiming novelty only for 
the shape or configuration of the fuse, and if every feature of that shape or con- 
figuration is dictated by the function which that fuse has to perform in a particular 
machine, the design is in substance a mere mechanical device, and it matters 
not whether the particular machine in which the fuse is to be used has been 
manufactured at the date when the design is registered, or exists only in the mind 
of the designer. We were not referred to any case which covers the point, 
but, in my view, the words of Luxmoorg, J., (53 R.P.C. 139, at p. 151), in the 
Kempat case (2) are most apposite : 

. . . if & person produces an article for a particular purpose, though that person 
may obtain the grant of letters patent for it, the producer cannot obtain a monopoly 
of that article by registration of a design for it. 

If the view which I have just expressed were wrong, a man could obtain 
a monopoly for a machine, without taking out a patent, in the following simple 
way; having conceived a machine which could only be operated by using an 
article of a particular shape, and being doubtful if his machine was patentable 
he could register the design for the article and thereby obtain, in effect, a mono- 
poly for his machine. No one could manufacture the article according to the 
registered design, and accordingly it would be useless for any one to manu- 
facture the machine, since he could not use it. Counsel for the appellant plaintiffs 
contends that if, for the purpose of determining whether an aileged design is 
or is not a mere mechanical device, it is permissible to consider what was in the 
mind of the designer at the date of registration, great difficulties will arise. 
For instance, supposing a design is registered and the benefit of it is assigned 
to a bona fide purchaser for value without notice of any flaw in the registration, 
the purchaser may subsequently find that the registration is invalid, for a 
reason which he could not possibly discover at the time of his purchase, 7.e., 
the existence of a particular machine in the mind of the designer at the time 
when the design was registered. No doubt cases of hardship may arise, but the 
view which I have formed seems to me to follow inevitably from the language 
of sect. 93 of the Acts. That ‘“‘ which is in substance a mere mechanical device ”’ 
is not registerable as a design, and the answer to the question whether an alleged 
design is or, is not, in substance a mere mechanical device seems to me to depend 
upon the facts of each particular case. I cannot think of any objective test, to 
be applied by the intending purchaser of a registered design, which will infallibly 
tell him whether it is or is not in substance a mere mechanical device, and it 
Seems to me that any purchaser of a registered design must take this risk. As I 
have already pointed out, strange results would follow if the view which I have 
expressed is wrong, and the door would be opened to grave abuse of the monopoly 
conferred by registration of a design. I should add that I have not overlooked 
certain later passages in Steiner’s evidence, in which he suggested that the 
shape shown in the registered design was not wholly dictated by any functional 
considerations, but I think he had already let the truth out in the answers to 
his counsel which I have already quoted, and his answers to questions in cross- 
examination seem to me evasive, and not in accordance with the history of the 
matter as revealed in his earlier answers, in the evidence of Mr. Parsons, and in 
the patent specifications. 

_I do not think it is necessary to refer to any of the numerous cases as to “ mode 
or principle of ccnstruction ”’ or as to ‘‘ mere mechanical device,” which were 
cited to us. Accepting as I do the definition of a “ mere mechanical device ”’ 
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which I have already quoted, I think that, in deciding this particular question, 

the court has to determine, on the evidence before it, whether the design in 

question does or does not fall within that definition, and earlier decisions are only 

of use by way of illustration. For the reasons I have stated, I am satisfied that 

the “ design ” which we are considering was not a proper subject for registration, 

on that which has been registered is, in substance, a mere mechanical 
evice. 

I would dismiss the appeal, on this ground. I cannot, however, agree with 
the view of Romer, J., that the alleged design is not registrable because it 
has been applied to a fuse of small size. That which was registered was a design 
which might have been applied to a fuse of any size. Although the plaintiffs 
have so far applied it to a fuse of small dimensions, they might at any time 
have applied it to a fuse twice as large. Under the Designs Rules, 1932-1938, 
r. 17, the applicant for registration of a design is bound to state the article or 
articles to which the design is to be applied, and, where the Comptroller so 
requires, he is bound to state the purpose for which the article to which the 
design is to be applied is used and the material of which it is made. He is not, 
however, bound to specify the size of the article to which the design is to be 
applied. In the course of his judgment Romer. J., said : 

In my judgment, if an article in respect of which a design for shape is registered and 

to which it is applied is so small that the naked eye cannot fairly discern or appre- 
ciate the features of that design, or ascertain with a reasonable degree of certainty 
what those features are, or, as a corollary, whether they have been pirated, then the 
design is not a design as defined by the Act and is accordingly outside the scope of 
statutory protection and its registration should be cancelled. 
In the present case the members of the court have found no difficulty in dis- 
covering the features of the design without the aid of a magnifying glass, but I 
am by no means sure that ‘‘ the eye ”’ in sect. 93 of the Acts means, and means 
only, the eye unassisted by a magnifying glass; and if that question should 
ever arise, I should desire to give it further consideration. 

Rome_Enr, J., continued : 

I notice that in the Dover case (4) Bucxiey, L.J., said ([1910] 2 Ch. 25, at p. 31): 

‘this Act was intended to protect designs which really have some merit by way of 
novelty or originality, and not to give colour to such paltry and trivial claims as have 
been set up in this case.’’ I feel that a claim to protection in respect of the shape 
of an article which is so tiny as to present no definite appearance other than that of 
a thick piece of wire with two excrescences on it might also be described, without 
unfairness, as ‘“‘ paltry and trivial,” and I, therefore, feel no reluctance ‘in ordering, as 
I propose to order, that the design shall be expunged from the register. 
With all respect to the judge, I do not think that the passage which he quotes 
supports his view. I think it is clear that Buckiry, L.J., was there speaking 
only of claims which were “ paltry or trivial’ in the sense that the design for 
which originality was claimed differed only to a paltry or trivial extent from its 
predecessors. ; ; 

If I had come to the conclusion that that which was registered was a “‘ design ”” 
within sect. 93 of the Acts, it would have been necessary for me to consider 
whether it was a “new or original design” within sect. 49 (1). As matters 
stand, this question does not arise, and I shall only add that I am inclined to 
agree with the decision of Romer, J., on this point, though I doubt if I could 
accept without qualification the whole of the reasoning by which he arrived 
at that decision. ey 

In my judgment, this appeal should be dismissed with costs. 

Appeal dismissed with costs. Leave to appeal to the House of Lords granted. 

Solicitors: Warren & Warren (for the appellants) ; Stocken, May, Sykes & 
Dearmam, agents for Baldwin, Weeks & Baldwin, Clitheroe (for the respondents). 

[Reported by F. Gurrman, FsqQ., Barrister-at-Law.] 
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JOYCE v. DIRECTOR OF PUBLIC PROSECUTIONS. 


. . * rd 
Houser or Lorps (Lord Jowitt, L.C., Lord Macmillan, Lord Wright, Lo 
: Porter, Lord Simonds), December 10, 11, 12, 13, 1945, February 1, 1946.] 


Criminal Law—Treason—Allegiance—Alien—Holder of British passport—Pass- 
port issued on alien’s declaration of being British subject by birth—Alien 
broadcasting propaganda for the King’s enemies— Adhering to the King’s 
enemies without the realm—Whether alien owing allegiance to the Crown— 
Rights and obligations of the holder of a British passport—Jurisdiction of 
English court to try alien for treason committed abroad—T reason Act, 1351. 

The appellant was convicted on an indictment charging him with high 
treason by adhering to the King’s enemies elsewhere than in the King’s 
realm between Sept. 18, 1939, and July 20, 1940, in that he broadcast on 
behalf of the said enemies propaganda destined to be heard by the King’s 
subjects, contrary to the Treason Act, 1351. He was born in the United 
States in 1906, the son of a naturalised American citizen and thereby became 
himself a natural-born American citizen. At the age of three he was brought 
to Ireland and stayed there until about 1921 when he came to England, 
where he resided until 1939. On July 4, 1933, he made application for a 
British passport, describing himself as a British subject by birth having been 
born in Galway, and was granted the passport as such British subject by 
birth, for a period of five years. On Sept. 24, 1938, he applied for, and was 
granted, a renewal of that passport for a further period of one year. On 
Aug. 4, 1939, he made a further application for the further renewal for one 
year of that passport, and the passport was again renewed to expire on 
July 1, 1940. On both occasions he described himself as a British subject 
who had not lost that national status. The purpose of the last renewal 
was stated to be for “‘ holiday purposes.’”” At some date after Aug. 24, 1939, 
he left England and travelled to Germany where he remained throughout 
the war. On his arrest in Germany in 1945, a document was found in his 
possession showing that he iad been engaged by the German Broadcasting 
Corporation as from Sept. 18, 1939, as an editor, speaker and announcer 
of news in English. While it was admitted that the appellant, being an 
alien within the realm, was a person owing allegiance to the King on Aug. 
24, 1939, it was contended on his behalf that (i) since allegiance due from 
an alien, being local in character, only continued so long as he resided 
within the King’s dominions, the trial judge was wrong in law in directing 
the jury that the appellant owed allegiance to the King during the period 
from Sept. 18, 1939, to July 2, 1940; (ii) that an English court had no 
jurisdiction to try an alien for treason against the King committed in a 
foreign country ; (iii) the renewal of the appellant’s passport did not afford 
him, nor was it capable of affording him, any protection, at least after the 
declaration of war between Germany and England, nor had he ever availed 
himself or had any intention of availing himself of any such protection ; 
(iv) if there were any evidence of such facts, the issue was one for the jury 
and the trial judge had failed to direct them thereon :— 

HELD: (i) by obtaining a British passport the appellant, as a person 
already owing allegiance to the King here, extended his duty of allegiance 
beyond the moment when he left England. It was immaterial that he had 
obtained the passport by misrepresentation and that he was not in law 
a British subject. In all the circumstances of the case the appellant had, 
at the material times, adhered to the King’s enemies beyond the realm 
re be therefore, guilty of treason within the meaning of the Treason 

ct, ; 

(ii) the court had jurisdiction to try the appellant. 

R. v. Casement (4) applied. 

(ii) [Lop PortER dissenting]: the British passport held by the appellant 
entitled him to all the rights and protection afforded by such a passport 
,even if he had no intention of using it. There was no ground for holding 
that the trial judge had misdirected the jury on the issue as to whether 
the passport had remained at all material times in the possession of the 
appellant. 


Decision of the Court of Criminal Appeal ( [1945] 2 All E.R. 673) affirmed. 
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(EDITORIAL NOTE. The House of Lords affirm the Court of Criminal Appeal on a 
question of far-reaching importance. It is held that on the issue of a passport the 
Crown assumes the burden of protection and the holder the duty of fidelity, so that as 
long as the passport is held the holder may be liable for treason, even though he is an 
alien and the acts in question are committed outside the realm. This would appear to 
be a considerable extension of the rule regarding local allegiance laid down in the 
Resolution of the Judges in 1707, but Lorp Jowirt, L.C., describes it as being merely 


the application of an existing principle to circum i 
cumstances unforeseen at tl 
the enactment of the Treason Act. ee il 


It is always possible for an alien holding a British passport to withdraw from his 
allegiance on leaving the realm, either by surrendering his passport or otherwise, but 
whether he has done so or not is & question of fact in each case to be determined by a 
jury. It is on this point that Lorp Porter founds his dissenting judgment, as he 


holds that the jury, properly directed, might have found that the allegiance had ter- 
minated. 


As TO ALLEGIANCE, see HALSBURY, Hailsham Edn., Vols. 6 and 9, pp. 414-418, 
paras. 460-466, and p. 291, para. 432; and ror Cases, see DIGEST, Vol. 11, p. 498, 
Nos. 8-18.] 
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*(1) Calvin’s Case (1608), 7 Co. Rep. la; 11 Digest 496, 2. 

*(2) “latent Pedlar, [1921] 2 A.C. 262; Digest Supp.; 90 L.J.P.C. 181; 125 
*(3). en ide [1905] 2 K.B. 730; 14 Digest 117, 861; 75 L.J.K.B. 64; 93 


*(4) R. v. Casement, [1917] 1 K.B. 98; 14 Digest 128, 1002; 86 L.J.K.B. 467; 
ELD Det. 200.2105 

*(5) R. v. Turner (1816), 5 M. & S. 206; 14 Digest 430, 4552. 

*(6) R. v. Burdett (1820), 4 B. & Ald. 95; 22 Digest 160, 1366. 

APPEAL by the accused from a decision of the Court of Criminal Appeal 
(Viscount CaLpEcoTE, L.C.J., HumpHREYs and Lynskey, JJ.), dated Nov. 1, 
1945, and reported ( [1945] 2 All E.R. 675). The facts are fully set out in the 
opinion of Lorp Jowirt, L.C. 

G. O. Slade, K.C., Derek Curtis-Bennett, K.C., and James Burge for the appellant. 

The Attorney-General (Sir Hartley Shawcross, K.C.), and Gerald. Howard for 
the Crown. , +e 

The House took time to consider its opinion. 


Lorp JowirTt, L.C.: My Lords, on Nov. 7, 1945, the Court of Criminal 
Appeal dismissed the appeal of the appellant, William Joyce, who had, on 
Sept. 19, 1945, been convicted of high treason at the Central Criminal Court 
and duly sentenced to death. The Attorney-General certified under the Criminal 
Appeal Act, 1907, s. 1 (6), that the decision of the Court of Criminal Appeal 
involved a point of law of exceptional public importance and that in his opinion it 
was desirable in the public interest that a further appeal should be brought. 
Hence this appeal is brought to your Lordships’ House. And, though in accord- 
ance with the usual practice the certificate of the Attorney-General does not 
specify the point of law raised in the appeal, it is clear that the question for your 
Lordships’ determination is whether an alien who has been resident within the 
realm can be held guilty and convicted in this country for high treason in respect 
of acts committed by him outside the realm. This is in truth a question of 
law of far-reaching importance. 

The appellant was charged at the Central Criminal Court on three counts, 
upon the third of which only he was convicted. That count was as follows : 

Statement of offence. 

High treason by adhering to the King’s enemies elsewhere than in the King’s 

realm, to wit, in the German realm, contrary to the Treason Act, 1351. 
Particulars of offence. 

William Joyce, on Sept. 18, 1939, and on divers other days thereafter and 
between that day and July 2, 1940, being then—to wit on the several days— 
a person owing allegiance to our Lord the King, and whilst on the said several 
days an open and public war was being prosecuted and carried on by the German 
realm and its subjects against our Lord the King and his subjects, then and on 
the said several days traitorously contriving'and intending to aid and assist the 
said enemies of our Lord the King against our Lord the King and his subjects 
did traitorously adhere to and aid and comfort the said enemies in parts beyond 
the seas without the realm of England, to wit, in the realm of Germany, by 
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broadcasting to the subjects of our Lord the King propaganda on behalf of the 

id enemies of our Lord the King. ‘ 
tthe first and second counts, upon which the appellant was found not iypat de 
were based upon the assumption that he was at all material times a British sagt 
ject. This assumption was proved ie be incorrect ; therefore upon these counts 

he appellant was rightly acquitted. ; 
; The Tnacaral facta stated: The appellant was born in the U.S.A., in 1906, 
the son of a naturalised American citizen who had previously been a British 
subject by birth. He thereby became himself a natural-born American conan 
At about three years of age he was brought to Ireland, where he stayed unti 
about 1921, when he came to England. He stayed in England until 1939. 
He was then 33 years of age. He was brought up and educated within the 
King’s Dominions, and he settled there. a ; 

On July 4, 1933, he applied for a British passport, deseribing himself as a 
British subject by birth, born in Galway. He asked for the passport for the 
purpose of holiday touring in Belgium, France, Germany, Switzerland, Italy 
and Austria. He was granted the passport for a period of 5 years. The docu- 
ment was not produced, but its contents were duly proved. In it he was des- 
cribed as a British subject. On Sept. 26, 1938, he applied for a renewal of the 
passport for a period of one year. He again declared that he was a British 
subject and had not lost that national status. His application was granted. 
On Aug. 24, 1939, he again applied for a renewal of his passport for a further 
period of one year, repeating the same declaration. His application was granted, 
the passport, as appears from the endorsement on the declaration, being ex- 
tended to July 1, 1940. 

On some day after Aug. 24, 1939, the appellant left the realm. The exact 
date of his departure was not proved. Upon his arrest in 1945 there was found 
upon his person a ‘‘ work book ”’ issued by the German State on Oct. 4, 1939, 
from which it appeared that he had been employed by the German Radio 
Company of Berlin, as an announcer of English news from Sept. 18, 1939. In 
this document his nationality was stated to be “ Great Britain ” and his special 
qualification ‘“ English.”’ It was proved to the satisfaction of the jury that he 
had: at the dates alleged in the indictment broadcast propaganda on behalf 
of the enemy. He was found guilty accordingly. 

From this verdict an appeal was brought to the Court of Criminal Appeal, 
and I think it right to set out the grounds of that appeal. They were as follows : 

1. The court wrongly assumed jurisdiction to try an alien for an offence 
against British law committed in a foreign country. 

2. The judge was wrong in law and misdirected the jury in directing them 


that the appellant owed allegiance to His Majesty the King during the period 
from Sept. 18, 1939, to July 2, 1940. 

3. That there was no evidence that the renewal of the appellant’s passport 
afforded him or was capable of affording-him any protection or that the appellant 
ever availed himself or had any intention of availing himself of any such protec- 
tion. 

4. If (contrary to the appellant’s contention) there were any such evidence, 
the issue was one for the jury and the judge failed to direct them thereon. 

The Court of Criminal Appeal, as I have already said, dismissed the appeal, 
and it will be convenient if I deal with the grounds of appeal in the-same order 
as did that court, first considering the important question of law raised in the 
second ground. The House is called upon in 1945 to consider the scope and 
effect of a Statute of 1351, the 25th year of the reign of Edward III. That 
Statute, as has been commonly said and as appears from its terms, was itself 
declaratory of the common law : its language differs little from the statement 
in Bracton: see 2 BRAcTON 258, STEPHEN'S History OF THE CriminaL Law 
Or Eneuanp, Vol, II, 243. It is proper to set out the material parts. Thus 
1t runs ; 

Whereas divers opinions hav. 
said and in what not ;] the Kin 
declaration in the manner as hereafter followeth, that is to sav: i 
against our lord the King in his realm, or be adherent to 
realm, giving them aid and comfort in the realm or elsewher. 


Baers 
then (I depart from the text and use modern terms) he s 


hall be guilty of treason. 


H 
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It is not denied that the appellant has adhered to the King’s enemies givin 
eee a te 
Ebakaleken ta infiy of nee g done so, he can be and in the circumstances 

Your Lordships will observe that the statute is wide enough in its terms 
to cover any man anywhere, “‘ if a man do levy war...” Yet it is clear that 
some limitation must be placed upon the generality of the language, for the 
context in the preamble poses the question “ in what case treason shall be said 
and in what not.’”’ It is necessary then to prove not only that an act was done 
but that, being done, it was a treasonable act. This must depend upon one 
thing only, namely the relation in which the actor stands to the King to whose 
enemies he adheres. An act that is in one man treasonable, may not be so in 
another, 

In the long discussion which your Lordships have heard upon this part of 
the case attention has necessarily been concentrated on, the question of allegiance. 
The question whether a man can be guilty of treason to the King has been treated 
as identical with the question whether he owes allegiance to the King. An 
act, it is said, which is treasonable if the actor owes allegiance, is not treasonable 
if he does not. As a generalisation, this is undoubtedly true and is supported 
by the language of the indictment, but it leaves undecided the question by whom 
allegiance is owed and I shall ask your Lordships to look somewhat more deeply 
into the principle upon which this statement is founded, for it is by the applica- 
tion of principle to changing circumstances that our law has developed. It 
is not for His Majesty’s judges to create new offences or to extend any penal 
law and particularly the law of high treason, but new conditions may demand 
a reconsideration of the scope of the principle. It is not an extension of a 
penal law to apply its principle to circumstances unforeseen at the time of its 
enactment, so long as the case is fairly brought within its language. 

I have said, my Lords, that the question for consideration is bound up with 
the question of allegiance. Allegiance is owed to their Sovereign Lord the 
King by his natural-born subjects ; so it is by those who, being aliens, become 
his subjects by denisation or naturalisation (I. will call them all “ naturalised 
subjects ’’) ; So it is by those who, being aliens, reside within the King’s realm. 
Whether you look-to the feudal law for the origin of this conception or find it 
in the elementary necessities of any political society, it is clear that fundamentally 
it recognises the need of the man, for protection and of the Sovereign Lord for 
service.  Protectio trahit subjectionem et subjectio protectionem. All who were 
brought within the King’s protection were ad fidem regis : all owed him allegiance. 
The topic is discussed with much learning in Calvin’s Case (1). 

The natural-born subject owes allegiance from his birth, the naturalised 
subject from his naturalisation, the alien from the day when he comes within 
the realm. By what means and when can they cast off allegiance ? The natural- 
born subject cannot at common law at any time cast it off. Nemo potest exuere 
patriam is a fundamental maxim of the law from’ which relief was given only 
by recent statutes. Nor can the naturalised subjects at common law. It is in 
regard to the alien resident within the realm that the controversy in this case 
arises. Admittedly he owes allegiance while he is so resident, but it is argued 
that his allegiance extends no further. Numerous authorities were cited by 
counsel for the appellant in which it is stated without any qualification or 
extension that an alien owes allegiance so long as he is within the realm, and it 
has been argued with great force that the physical presence of the alien actor 
within the realm is necessary to make his act treasonable. It is implicit in this 
argument that during absence from the realm, however brief, an alien ordinarily 
resident within the realm cannot commit treason ; he cannot under any circum. 
stances by giving aid and comfort to the King’s enemies outside the realm 
be guilty of a treasonable act. he 

My Lords, in my opinion this, which is the necessary and logical statement 
of the appellant’s case, is not only at variance with the principle of the law, 
but is inconsistent with authority which your Lordships cannot disregard. 
I refer first to authority. It issaid in Fosrer’s Crown Cases (8rd Edn., p. 183) : 
foreigner enjoyeth for his person, 


llegiance is founded in the rotection & 
preeataph a and it ceaseth whenever ha with- 


his family or effects, during his residence here ; 
draweth with his family and effects. 
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And then (ibid., at p. 185) comes the statement of law upon which the ‘passage 
I have cited is clearly founded : se tien 
i i i i ng & family 
Sect. 4. And if such alien, seeking the protection of the Crown, and havi 
ata crete here, should, during a war with his native country, go thither, marr ig 
adhere to the King’s enemies for purposes of hostility, he might be dealt will et 
traitor. For he came and settled here under the protection of the yieitben =p ; 
though his person was removed for a time, his effects and family continued we es “i 
the same protection. This rule was laid down by all the judges assembled at the 
Queen’s Command Jan. 12, 1707. 


The author has a side note against the last line of this passage “‘ MSS. Tracy, 
Pri YopTh anuscripts have not been traced but their 
rice, Dod and Denton. ese m. scripts | 
authenticity is not questioned. It is indeed impossible to suppose that Sm 
MicHarEL Foster could have incorporated such a statement except upon the 
surest grounds and it is to be noted that he accepts equally the fact of the 
judges’ resolution and the validity of its content. This statement has been 
repeated without challenge by numerous authors of the highest authority— 
e.g., HAWKINS’ PLEAS OF THE CROWN, 1795 Edn., East’s PLEAS OF THE CROWN, 
1803 Edn., Vol. I, p. 52, Carrry ON PREROGATIVES OF THE CROWN, 1820 Edn., 
pp. 12, 13. It may be said that the language of some of these writers is not 
that of enthusiastic support, but neither in the text books written by the great 
masters of this branch of the law nor in any judicial utterance has the statement 
been challenged. Moreover it has been repeated without any criticism in our 
own times by Sm Wix~~1am HorpswortH whose authority on such a matter 
is unequalled: see his article in Hatspury’s Laws or ENGLAND, Hailsham 
Edn., Vol. 6, p. 416, note (é). 

Your Lordships can give no weight to the fact that in such cases as Johnstone 
v. Pedlar (2) the local allegiance of an alien is stated without qualification to be 
coterminous with his residence within the realm. The qualification that we are 
now discussing was not relevant to the issue nor brought to the mind of the 
court. Nor was the judges’ resolution referred to nor the meaning of “ residence”’ 
discussed. In my view, therefore, it is the law that in the case supposed in the 
resolution of 1707 an alien may be guilty of treason for an act committed outside 
the realm. The reason which appears in the resolution is illuminating. The 
principle governing the rule is established by the exception : ‘‘ though his person 
was removed for a time his family and effects continued under the same pro- 
tection,” that is, the protection of the Crown. The vicarious protection still 
afforded to the family, which he had left behind in this country, required of him 
@ continuance of his fidelity. It is thus not true to say that an alien can never 
in law be guilty of treason to the sovereign of this realm in respect of an act 
committed outside the realm. 

My Lords, here no question arises of a vicarious protection. There is no 
evidence that the appellant left a family or effects behind him when he left 
this realm. I do not for this purpose regard parents or brothers or sisters as a 
family. But though there was no continuing protection for his family or effects, 
of him too it must be asked, whether there was not such protection still afforded 
by the sovereign as to require of him the continuance of his allegiance. The 
principle which runs through feudal law and what I may perhaps call constitu- 
tional law requires on the one hand protection, on the other fidelity : a duty 
of the sovereign lord to protect, a duty of the liege or subject to be faithful. 
Treason, ‘‘ trahison ”’ is the betrayal of a trust: to be faithful to the trust 
is the counterpart of the duty to protect. 

It serves to illustrate the principle which I have stated that an open enemy 
who is an alien, notwithstanding his presence in the realm, is not within the pro- 
tection nor, therefore, within the allegiance of the Crown. He does not owe 
allegiance because although he is within the realm he is not under the sovereign’s 
protection. 

The question then is how is this principle to be applied to the circumstances 
of the present case. My Lords, I have already stated the material facts in regard 
tothe appellant’s residence in this country, his applications for a passport 
and the grant of such passport to him and I need not restate them. I do not 
think it necessary in this case to determine what for the purpose of the doctrine 
whether stated with or without qualification, constitutes for an alien “ residence ”” 
within the realm. It would, I think, be strangely inconsistent with the robust 
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and vigorous commonsense of the common law to suppose that an alien quitting 
his residence in this country and temporarily on the high seas beyond territorial 
waters or at some even distant spot now brought within speedy reach and there 
adhering and giving aid to the King’s enemies could do so with impunity. In 
the present case the appellant had long resided here and appears to have had 
many ties with this country, but I make no assumption one way or another 
about his intention to return and I do not attach any importance to the fact 
that the original passport application and, therefore, presumably the renewals 
also, were for ‘“‘ holiday touring.” 

The material facts are these, that being for long resident here and owing allegi- 
ance he applied for and obtained a passport and leaving the realm adhered to the 
King’s enemies. It does not matter that he made false representations as to his 
status, asserting that he was a British subject by birth, a statement that he was 
afterwards at pains to disprove. It may be that when he first made the state- 
ment, he thought it was true. Of this there is no evidence. The essential 
fact is that he got the passport and I now examine its effect. The actual pass- 
port issued to the appellant has not been produced, but its contents have been 
duly proved. The terms of a passport are familiar. It is thus described by 
Lorp ALversTongE, L.C.J., in Brailsford’s case (3) ( [1905] 2 K.B. 730, at p. 745 :) 

It is @ document issued in the name of the Sovereign on the responsibility of a 

Minister of the Crown to a named individual, intended to be presented to the Govern- 
ments of foreign nations and to be used for that individual’s protection as a British 
subject in foreign countries .. . 
By its terms it requests and requires in the name of His Majesty all those whom 
it may concern to allow the bearer to pass freely without let or hindrance and 
to afford him every assistance and protection of which he may stand in need. 
It is, I think, true that the possession of a passport by a British subject does 
not increase the Sovereign’s duty of protection, though it will make his path 
easier. For him it serves as a voucher and means of identification. But the 
possession of a passport by one who is not a British subject gives him rights 
and imposes upon the Sovereign obligations which would otherwise not be given 
or imposed. It is immaterial that he has obtained it by misrepresentation 
and that he is not in law a British subject. By the possession of that document 
he is enabled to obtain in a foreign country the protection extended to British 
subjects. By his own act he has maintained the bond which while he was 
within the realm bound him to his Sovereign. The question is not whether 
he obtained British citizenship by obtaining the passport, but whether by its 
receipt he extended his duty of allegiance beyond the moment when he left the 
shores of this country. As one owing allegiance to the King he sought and 
obtained the protection of the King for himself while abroad. 

Your Lordships were pressed by counsel for the appellant with a distinction 
between the protection of the law and the protection of the Sovereign, and he 
cited many passages from the books in which the protection of the law was 
referred to as the counterpart of the duty of allegiance. Upon this he based 
the argument that, since the protection of the law could not be given outside 
the realm to an alien, he could not outside the realm owe any duty. This 
argument in my opinion has no substance. In the first place reference is made 
as often to the protection of the Crown or Sovereign or Lord or Government 
as to the protection of the law, sometimes also to protection of the Crown and 
the law. In the second place it is historically false to suppose that in olden 
days the alien within the realm looked to the law for protection except in so far 
as it was part of the law that the King could by the exercise of his prerogative 
protect him. It was to the King that the alien looked and to his dispensing 
power under the prerogative. It is not necessary to trace the gradual process 
by which the civic rights and duties of a resident alien became assimilated 
to those of the natural-born subject ; they have in fact been assimilated, but to 
this day there will be found some difference. It is sufficient to say that at the 
time when the common law established between Sovereign Lord and resident 
alien the reciprocal duties of protection and allegiance it was to the personal 
power of the Sovereign rather than to the law of England that the alien looked. 
It is not, therefore, an answer to the Sovereign’s claim to fidelity from an alien 
without the realm who holds a British passport that there cannot be extended 
to him the protection of the law. 
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What is this protection upon which the claim to fidelity is founded ? To me, 
my Lords, it appears that the Crown in issuing a passport 15 assuming an 
onerous burden, and the holder of a passport is acquiring substantial privileges. 
A well known writer on international law has said (see OPPENHEIM’s. INTER- 
NATIONAL Law, 4th Edn., Vol. I, p. 556) that by a universally recognised 
customary rule of the law of nations every State holds the right of protection 
over its citizens abroad. This rule thus recognised may be asserted by the 
holder of a passport which is for him the outward title of his rights. It is true 
that the measure in which the State will exercise its right lies in its discretion. 
But with the issue of the passport the first step is taken. Armed with that 
document the holder may demand from the State’s representatives abroad 
and from the officials of foreign Governments that he be treated as a British 
subject, and even in the territory of a hostile State may claim the intervention 
of the protecting Power. I should make it clear that it is no part of the case 
for the Crown that the appellant is debarred from alleging that he is not a 
British subject. The contention is a different one: it is that by the holding 
of a passport he asserts and maintains the relation in which he formerly stood, 
claiming the continued protection of the Crown and thereby pledging the con- 
tinuance of his fidelity. 

In these cireumstances I am clearly of opinion that so long as he holds the 
passport he is within the meaning of the Statute a man who, if he is adherent 
to the King’s enemies in the realm or elsewhere commits an act of treason. 

There is one other aspect of this part of the case with which I must deal. 
It is said that there is nothing to prevent an alien from withdrawing from his 
allegiance when he leaves the realm. I do not dissent from this as a general 
proposition. It is possible that he may do so even though he has obtained a 
passport. But that is a hypothetical case. Here there was no suggestion 
that the appellant had surrendered his passport or taken any other overt step 
to withdraw from his allegiance, unless indeed reliance is placed on the act of 
treason itself as a withdrawal. That in my opinion he cannot do. For such 
an act is not inconsistent with his still availing himself of the passport in other 
countries than Germany and possibly even in Germany itself. It is not to be 
assumed that the British authorities could immediately advise their representa- 
tives abroad or other Foreign Governments that the appellant, though the holder 
of a British passport, was not entitled to the protection that it appeared to 
afford. Moreover the special value to the enemy of the appellant’s services as a 
broadcaster was that he could be represented as speaking as a British subject 
and his German work book showed that it was in this character that he was 
employed, for which his passport was doubtless accepted as the voucher. 

The second point of appeal (the first in formal order) was that in any case 
no English court has jurisdiction to try an alien for a crime committed abroad 
and your Lordships heard an exhaustive argument upon the construction of 
penal statutes. There is, I think, a short answer to this point. The Statute 
in question deals with the crime of treason committed within, or, as was held in 
aay Casement (4), without the realm: it is general in its terms and I see_no 
reason for limiting its scope except in the way that I indicated earlier in this 
opinion, viz.: that, since it is declaratory of the crime of treason, it can apply 
ane eats ee, a aa of er ee that crime. No principle of comity 
Beeae tie fate " u : ignore the crime of treason committed against It 

I Vie n the contrary a proper regard for its own securlty 
requires that all those who commit that crime, whether they commit it within 
or without the realm should be amenable to its laws. I share to the full the 
difficulty experienced by the Court of Criminal Appeal in understanding the 
omnes upon which this submission is based, so soon as it has been held that an 
een ca shy ie pias al we i commit, a treasonable act outside 

pect irs 'usion and reasons of that court upon this point. 
ally (and these are the third and fourth grounds of appeal to the Court 
of Criminal Appeal) it was urged on behalf of the appellant that there was no 
evidence that the renewal of his passport afforded him or was capable of affordin 
him any protection or that he ever availed himself or had any intention of availi : 
himself of any such protection, and if there was any such evidence the ea 
was one for the jury and the judge failed to direct them thereon. 


Upon these points too, which are eminently matters for the Court of Criminal 


D 


F 
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Appeal, I agree with the observations 
ae It was capable of Silsmling the ee * 
it and obtained it, and it was available for hi ty ag, 
argument took a slightly different turn. For it < nee atea Pa 
direct evidence that the passport at any material time remained in the hyelee " 
possession of the appellant and that upon this matter the jury had ook een 
properly directed by the judge in that he assumed to determine as a matt 
of law a question of fact which it was for them to determine. This point aa 
not in this form at least appear to have’been taken before the Court of Criminal 
Appeal and your Lordships have not the advantage of knowing the views of the 
experienced judges of that court upon it. Nor, though the importance of kee in 
separate the several functions of judge and jury in a criminal trial is patie ones 
able, can I think that this is a question with which your Lordships would have 
had to deal in this case, if no other issue had been involved. For it is clear 
that here no question of principle is involved. The narrow point ap ears 
to be whether in the course of this protracted and undeniably difficult pace the 
judge removed from the jury and himself decided a question of fact which it 
was for them to decide. This is a matter which can only be determined by a 
close scrutiny of the whole of the proceedings. 7 

My Lords, this is a task which in the circumstances of this case your Lord- 
ships have thought fit to undertake. I do not propose to examine in detail 
the course of the trial and the summing-up of the judge, though I may perhaps 
be permitted to say that it was distinguished by conspicuous care ,and ability 
on his part. But having read the whole of the proceedings I have come to the 
clear conclusion that the judge’s summing-up is not open to the charge of mis- 
direction. It may well be that there are passages in it which are open to 
criticism. But the summing-up must be viewed as a whole and upon this view 
of it I am satisfied that the jury cannot have failed to appreciate and did appre- 
ciate that it was for them to consider whether the passport remained at all 
material times in the possession of the appellant. Upon this question no evidence 
could be given by the Crown and for obvious reasons no evidence was given 
by the appellant. It has not been suggested that the inference could not fairly 
be drawn from the proved facts if the jury thought fit to draw it and I think 
that they understood this and did draw the inference when they returned the 
general verdict of “‘ Guilty.”’ This point, therefore, also fails. 

My Lords, I am asked by Lorp Simonps to say that he concurs in the opinion 
which I have just read. 


Lorp Macmittan: My Lords, I have had the advantage of reading in 
print the opinion which has just been delivered by Lorp Jowrrr, L.C. I am 
in entire agreement with it. - 


Lorp WricHt: My Lords, I also have had the same advantage. I fully 
agree with and concur in the opinion which has just been delivered by Lorp 
Jowr1Tt, L.C. 


Lorp Portrpr: My Lords, I have already stated that I agree with your 
Lordships in thinking that the renewal of William Joyce’s passport, obtained on 
Aug. 24, 1939, was evidence from which a jury might have inferred that he 
retained that document for use on and after Sept. 18, 1939, when he was proved 
first to have adhered to the enemy, and, therefore, I can deal with this part of 
his appeal very shortly. 

It is undisputed law that a British subject always, and an alien whilst resident 
in this country, owe allegiance to the British Crown and, therefore, can be guilty 


of treason. The question, however, remains whether an alien who has been 


resident here, but leaves this country, can, whilst abroad, commit an act of 
treason. The allegiance which he owes whilst resident in this country is 
recognised in authoritative text books and the relevant cases to be owed because, 
as Have (PLEAS oF THE CROWN (1778), Vol. 1, p. 59) says, “ the subject hath his 
protection from the King and his laws.” 

If then he has protection he owes allegiance, but the quality of the protection 
required has still to be determined. On behalf of the appellant it was strenuously 
contended that unless the alien was enjoying the protection of British law he 
owed no allegiance. My Lords, I think that this is to narrow the obligation 
too much. Historically the protection of the Crown through its dispensing 
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power was afforded to the alien in this country earlier than the legal protection 
which came later. Therefore any protection, whether legal or administrative, 
would in my view be enough to require a corresponding duty of allegiance. 

It was said in the second place, however, that in no case could an alien, how- 
ever long he had been resident here, commit an act of treason whilst he was 
abroad. This argument again seems to me to limit unduly the extent of his 
obligation. It is in contradiction of the resolution of the judges in 1707, whereby 
it was declared that if an alien who has been resident here goes abroad himself A 
but leaves his family and effects here under the same protection, the duty 
(i.e., of allegiance) still continues. This resolution has been criticised as being 
merely the opinion of the judges in consultation with prosecuting counsel, and 
not given as a decision in any case. The criticism is true, but the resolution 
has been repeated in text book after text book of high authority, and though not 
authoritative as a legal decision, it still has the weight of its repetition by great 
lawyers and the fact that it is nowhere challenged. FOSTER, Hate, East, B 
Hawkins, Currry and BAcon all set it out. BLACKSTONE alone omits it, but 
BLACKSTONE was giving a general view of the laws of England, and an omission 
to set out a particular extension of the general rule is not necessarily a denial 
of its existence. Equally the fact that many cases also state only the general 
rule in cases where no more is required is not a denial of the existence of certain 
modifications or extensions of it. 

It is true that even in the case with which the resolution deals the alien, C 
though absent himself, is vicariously protected by the laws of this country in 
the person of his family and effects, but it is still no more than protection. 
Does then the possession of a passport afford any such protection as that con- 
templated by the rule? I think it does. Even after war is declared, some 
protection could be afforded to holders of British passports through the pro- 
tecting power, and, again, it would be useful anc afford protection in neutral 7 
countries. In R. v. Brailsford (3), LORD ALVERSTONE says ( [1905] 2 K.B. 730, 
at p. 745): 

It will be well to consider what a passport really is. It is a document issued in the 
name of the Sovereign on the responsibility of a Minister of the Crown to a named 


individual, intended to be presented to the Governments of foreign nations and to be 
used for that individual’s protection as a British subject in foreign countries .. . 


and the late Str WiLL1AM MALKIN in the Law QuarRTERLY REVIEW, Vol. 49 
p. 493, speaks of: 

. . . The extensive, though perhaps somewhat ill-defined, branch of international 
law which may be called , . . “‘ the diplomatic protection of citizens abroad.” 

It must be remembered that the matter to be determined is not whether 
the appellant took upon himself a new allegiance, but whether he continued 
an allegiance which he had owed for some 24 years, and a lesser amount of F 
evidence may be required in the latter than in the former case. I cannot think 
that such a resident can in war time pass to and fro from this country to a 
foreign jurisdiction and be permitted by our laws to adhere to the enemy there 
without being amenable to the law of treason. I agree with your Lordships 
also in thinking that if an alien is under British protection he occupies the ems 
Crete tt when abroad as he would occupy if he were a British subject. Each G 
os Ese toons eae and in so doing each is subject to the jurisdiction 

“The law of nations,”’ says OPPENHEIM (INTERNATIONAL Law, 5th Edn 
Vol. 1, p. 266), “does not prevent a State from exercising jurisdiction within 
its own territory over its subjects travelling or residing abroad, since they remain 
under its personal supremacy.” Moreover, in R. v. Casement (4) the point 
directly decided in the case of a British subject who committed the act of. adhe — H 
to the King’s enemies abroad, and the decision was not seriously oauteee a 
before your Lordships. But, my Lords, though the renewing of a pass ee 
might in a proper case lead to the conclusion that the possessor, thou heaton t 
froms the country, continued to owe allegiance to the British Ciwn ea rari 
view the question whether that duty was still in existence dependate Oo he 
cireumstances of the individual case and is a matter for the jury to dete et al 
In the present case, as I understand him, the judge ruled that in law th d i 
of allegiance continued until the protection given by the passport ‘MarR. 
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“etre “eg =e ——— agp d — until after the first act of adhering 
’ 7 ) 6 t : 
“otepenel by the German State on Sept. Seniesa, ee SP eyment, oe 
J atop . castrn een Appeal take, I think, the same view, but since 
ne ee as I understand, think otherwise, I must set out the facts as i oa 
— a a ‘eppellag admittedly an American subject, but resident within 
= epee — wenty-four years, applied for and obtained a passport, as a 
a ubject, in 1933. This document continued to be effective for five 7OaN 
ae sty in 1938 and again on Aug. 24, 1939. Extensions are thes abate 
ae i Aad oe ae eae given to ne appellant followed the normal eared 
: 7 an unnatural inference that he used it in 1 ing 
Re one oe eve oa in fact nothing further was ae eS 
vements, save that his appointment as broad 
German State, dated Sept. 18, 1939, wa in hi pepaehe |S laws 
. h , : i s found in his possession when h 
captured, and that at any rate by Dec. 10 he had gi i Sept 
red, 1 given his first broad 
Sy is known as to the passport after its issue, and it has not since Hees and 
_ My Lords, for the purpose of establishing what the judge’s ruling was, I think 
it necessary to quote his own words to the representatives of the Crown and 
of the prisoner before they addressed the jury. They a:> as follows : 


I shall direct the jury on count 3 [the only material count] that 
when the passport was applied for, the prisoner beyond a Bice of ARE ay iteet 
ance to the Crown of this country and that on the evidence given, if they ecce t ot, 
nothing happened at the material time thereafter to put an end to the Bligiahes that 
he then owed. It will remain for the jury, and for the jury alone, as to whether or not 
vt — epottap ro he eg to ss King’s enemies with intent to assist the King’s 
nemies. or either of you desire to addr j i 
ose eed ara yi ess the jury on that issue, of course, 


After that ruling both counsel proceeded to address the ju 
submitting that the appellant had not adhered to the a aorurticeine 
Attorney-General that he had. No other topic was touched upon: by either 
of them, and in particular no argument was addressed to the question whether 
the appellant still had the passport in his possession and retained it for use 
or as to whether he still owed allegiance to the British Crown. After counsel’s 
address to the jury the judge summed up, and again I think I must quote some 
passages from his observations. 

One such is : 


Under that count {7.e., count 3] there are two matters which have got to be established 
by the prosecution beyond all reasonable doubt ... The first thing that the prosecu- 
tion have to establish is that at the material time the prisoner, William Joyce, was a 
person owing allegiance to our Lord the King. ... my view, I have already 
intimated . . . as a matter of law is, if you as a jury accept the facts which have been 
proved in this case beyond contradiction—of course you are entitled to disbelieve 
anything you wish—if you accept the facts which have been proved and not denied 
in this case, then at the time in question, as a matter of law, this man William Joyce 
did owe allegiance to our Lord the King, notwithstanding the fact that he was not a 
_ British subject at the material time. Now, members of the jury, although that is a 

matter for me entirely and not for you, I think it will be convenient if I explain quite 
shortly the reasons by which I have arrived at that view, partly for your assistance, 
explanation, and perhaps for consideration hereafter in the event of this case possibly 


going to a higher court. 
Again he said : 

None the less I think it is the law that if a man who owes allegiance by having made 
his home here, having come to live here permanently, thereby acquiring allegiance, as 
he undoubtedly does, if he then steps out of his realm armed with the protection which 
is normally afforded to a British subject—improperly obtained, it may be, but none the 
less obtained . . . using and availing himself of the protection of the Crown in an 
executive capacity which covers him while he is abroad, then in my view he has not 
thereby divested himself of the allegiance which he already owed. 


Later he says : 


So between Aug. 24, and Sept. 18, 1939, 
somehow entered Germany. Now members 
1940, when his passport ran out, he remaine 
could afford him during his stay in Europe, 


armed with a British passport, he had 
of the jury, thereafter up until July 2, 
d under such protection as that passport 
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Once again he says : 

I do not think I am in any way extending the principles of the law in saying that ., man 
who in this way adopts and uses the protection of the sovereign to whom he has already 
acquired an allegiance remains under that allegiance and is guilty of treason if he 


adheres to the King’s enemies. 

Members of the jury, I accordingly pass from that aspect of the matter ; that is my 
responsibility. I may be wrong ; if I am I can be corrected. My duty is to tell you 
what I believe to be the law on the subject and that you have to accept from me, provided 
you believe those facts about the passport, going abroad and so forth. If you do not 
believe that you are entitled to reject it and say so, because you are not bound to believe 
everything, but if you accept the uncontradicted evidence that has been given, then in 
my view that shows that this man at the material time owed allegiance to the British 


Crown. 
Now if that is so, then the matter passes into your hands, and from now onwards 


I am dealing with matters which are your concern and your concern alone, with which 
I have got nothing to do; they are matters of fact, and the onus of proving those facts 
is upon the prosecution from first to last, and it never shifts. 

Now what have they got to prove ?_ They have got to prove that during this period, 
as I have already indicated, this man adhered to the King’s enemies without the realm, 
namely, in Germany. 

The judge than refers to a broadcast, of which there was uncontradicted 
evidence that it had been made before Dec. 10, 1939, to the prisoner’s engage- 
ment as a German broadcaster to Britain, and to the prisoner’s statement, 
which was put in evidence by the Crown and from which I need only quote the 
words : 

Realising, however, that at this critical juncture I had declined to serve Britain, I 
drew the logical conclusion that I should have no moral right to return to that country 
of my own free will and that it would be best to apply for German citizenship and make 
my permanent home in Germany. 

After reading the statement the judge added : 

I think that is the whole of the very short material upon which you have to come 
to the ‘conclusion as to whether or not it is proved to your satisfaction beyond all 
reasonable doubt that during the period in question this man adhered to the King’s 


enemies, comforted and aided them with intent to assist them, and that he did so 
voluntarily. Those are the matters which you have to consider. 


My Lords, I have read and re-read the summing-up as a whole, and I think 
I have quoted all the material passages from it: Whether I pay regard to its 
general import or confine imyself to the particular passages set out above, I 
cannot read the words of the judge as doing other than ruling that in law the 
appellant continued to owe allegiance to His Majesty on Sept. 18, 1939, on 
Dec. 10, 1939, and, indeed, until July 2, 1940, and leaving to the jury only the 
question whether during this period the appellant adhered to the King’s enemies. 
The passage in the summing-up contained the words ‘‘ provided you believe 
those facts about the passport, going abroad and so forth ” in my opinion merely 
instructed the jury that they had to be satisfied that the accused man did 
obtain a renewal of his passport, did go abroad, and did make a statement 
but that if they were so satisfied, then in law the prisoner continued -to owe 
allegiance at all material times after he left this country. If it means more 
than this, I should regard it as a totally inadequate direction as to what must 
be proved in order to show that the allegiance continued after he left this country 
But I do not think it does mean more than I have indicated. 

As I have stated, the renewal of the passport on Aug. 24, 1939, was, in my 
view, evidence from which a jury might infer the continuance of the duty of 
allegiance. What the prosecution have to show is that that duty continued 
at least until Sept. 18. The judge, as I see it, regards the renewal as proving 
conclusively that the duty continued until the passport ceased to be valid 
unless some action on the part of the Crown or the appellant was proved which 
would put an end to its protection. The Court of Criminal Appeal, in my 


aa took the same view. Their words are’ ( [1945] 2 All E.R. 673, at p. 


We have to look at the evidence in this case and u i i 
hav ! pon that evidence to decid 
“ae ne judge was right or wrong in holding as a matter of law that on Sapa: Ian ieee 
ae tween bine date and July 2, 1940, this appellant did owe allegiance to the King. 
e agree with TuckER, J., that the proper way of approaching that question is to see 
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whether anything had happened between Aug. 24, and Sept. 18, to divest 
of that duty of allegiance which he muquestiqnatls mac the pica palpi 

This ruling, as I see 1t, can only mean that the appellant’s duty of allegiance 
remained in force until July 2, 1940, unless it was shown by him or on his behalf 
that something had occurred to put an end to that duty. It puts the onus 
on him to show some action terminating that obligation. The passport was 
never found again, and he may have used it only to gain admittance to Germany 
and may then have discarded it. Indeed, his statement, if believed, indicates 
that this was his object, and the mere fact that the renewal was for a year 
proves nothing, since, as was proved in evidence, that is the normal period of 
extension. There is no evidence that he kept it for use on or after Sept. 18. 
If I thought that the obtaining of the passport on J uly 24 proved in law that the 
appellant retained it for use at least until Sept. 18, unless he was shown to have 
withdrawn his allegiance, I should accept this ruling. But I do not think it : 
correct. It could only be supported on the ground that allegiance continues 
until the appellant shows that it is terminated. 

The Attorney-General supported this contention by a reference to ARCHBOLD’s 
CRIMINAL PLEADING, EVIDENCE AND Practice, 31st Edn., at p. 330, where 
it is stated that if a matter be within the knowledge of the accused and unknown 
to the Crown the onus of proof is cast upon the former. For this proposition 
R. v. Turner (5) is said to be an authority. But that case has been explained 
as dependent upon the special provisions of the Game Laws, and as being, 
therefore, not of general applicafion. The true principle is, I think, set out in 
PHIPSON ON EVIDENCE, 8th Edn., p. 34, and Best on Evipenor, 12th Edn., 
p. 252, and is explained by Hotroyp, J. (himself a party to the judgment in 
R. v. Turner (5) ), in R. v. Burdett (6) ( (1820), 4 B. & Ald. 95, at p- 140): 

[The rule in question] is not allowed to supply the want of necessary proof, whether 
direct or presumptive, against a defendant of the crime with which he is charged, 
but when such proof has been given, it is a rule to be applied in considering the weight 
of evidence against him, whether direct or presumptive, when it is unopposed, un- 
rebutted, or not weakened by contrary evidence, which it would be in the defendent’s 
power to produce, if the fact directly or presumptively proved were untrue. 

It this be the true principle, the failure of the prisoner to give evidence as to 
his dealing with the passport goes to increase the weight of the evidence against 
him, but does not make the evidence of his applying for and receiving it proof 
conclusive in law that he continued to retain it for use or at all. That he 
received it may be some proof to go to the jury that he retained it, but it is no 
more ; it is not a matter upon which a court is entitled to rule that a jury must 
draw the inference that he retained his allegiance. Indeed at one point in his 
argument the Attorney-General used language which in my view,, accepted 
this as the true principle when he said : 

I put the passport merely as evidence of the existence of protection. If he [i.e., 

the accused] discarded it on his return that might make a difference. 
To this observation I would merely add that the renewal of the passport was 
at best but some evidence from which a jury might infer that the duty of allegiance 
was still in existence. Unless, however, the accused man continued to retain 
it for use as a potential protection, the duty of allegiance would cease, and it 
was for the jury to pronounce upon this matter. 

I do not understand your Lordships to rely upon the proviso to sect. 4 of the 
Criminal Appeal Act, nor do I think it could be said that no substantial mis- 
carriage of justice had occurred, if I am right in considering that the matter 
should have been left to the jury. The test has been laid down by your Lord- 
ships’ House to be whether a reasonable jury properly directed must have 
come to the same conclusion. In the present case a reasonable jury properly 
directed might have considered that the allegiance had been terminated. 
Against the mere receipt of the passport there has to be set the fact that its 
possession was at least desirable if not necessary to enable the accused man to 
proceed to Germany from this country, the fact that it was not found in his 
possession again or anything further known of it, his statement as to his inten- 
tion of becoming naturalised in Germany and his acceptance of a post from the 
German State. At any rate these were matters for a jury properly directed to 
consider. They were not directed on them and, as I have stated in my view, 
they were told that the matter was one of law and not for them; 
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My Lords, the question of the extent to which an alien long resident in this 
country continues to owe allegiance after he has left it and whether the request 
for and acceptance of a passport makes the duty of allegiance still due until 
the protection of that passport ceases by effluxion of time or at least for some 
period after its issue is, and has been certified to be, a point of law of exceptional 
public importance. One matter to be decided in solving that question is the 
boundary line between the functions of a judge and those of a jury. Apart 
from this the principle that ‘questions which are rightly for the jury should be 
left to them and that a proper direction should be given is, as I think, also of 
great public importance. The one matter concerns this country only in the 
exigencies of war, though then no doubt it is of vital importance : the other is 
.a necessary element in the true administration of the law in all times of peace 
and war. If the safety of the realm in war time requires action outside the 
ordinary rule of law, it can be secured by appropriate measures such as a Defence 
of the Realm Act, but the protection of subject or foreigner afforded through 
trial by jury and the due submission to the jury of matters proper for their 
consideration is important always, but never more important than when the 
charge of treason is in question. 

For these reasons I would myself have allowed the appeal. 

Appeal dismissed . 

Solicitors : Ludlow & Co. (for the appellant) ; Director of Public Prosecutions 


(for the Crown). 
[Reported by C. St.J. Nicnoxtson, Esq., Barrister-at-Law.] 


NUGENT-HEAD v. JACOB (INSPECTOR OF TAXKS). 
[Kina’s Bencn Division (Macnaghten, J.), November 5, 1945.] 


Income Tax—Sched. D—Income arising from foreign possessions—Married 
Woman—* Living with her husband ”’—‘‘ Living . . . separate from her 
husband ’’—Assessment on wife as feme sole—Husband on military service 
abroad—Wife entitled in her own right to income from abroad—Income Tax 
Brees Gods All Schedules Rules, r. 16. 

The appellant, an American citizen, married an Englishy i 
She lived with her husband in London until 1938, aren ee Lonieerie 
army and was stationed at various places in the United Kingdom. In 
1941 the husband was sent abroad for 3 years on military duty but the 
appellant continued to reside in the marital home in London which con 
tained the husband’s personal effects and which was at all times available 
to the husband should he be able to return to it. Under a settlement 
made on her, the appellant was entitled to a considerable income from 
property in America. Her income for the year 1941-42 amounted to £13.615 
of which £7,082 was remitted to her in London and the balance retained 
to her credit in America. It was admitted that the whole of the income 
became assessable for the year 1942-43 under Case V of Sched. D to the 
Income Tax Act, 1918, as ‘‘ income arising from possessions out of the 
United Kingdom.” An assessment in the sum of £7,082 was made upon 
the appellant as a feme sole pursuant to the Income Tax Act, 1918 "All 
Schedules Rules, r. 16, which provides that: ‘A married woman actin 
as a sole trader, or being entitled to any property or profits to her separ. ra 
use, shall be assessable and chargeable to tax as if she were sole he si 
married: Provided that (1) the profits of a married woman livin “ith 
her husband shall be deemed the profits of the husband and shall be se a d 
and charged in his name, and not in her name or the name of her t oe : ; 
and (2) a married woman living in the United Kingdom separate pe he 
husband ; whether the husband be temporarily absent from her font . 
the United Kingdom or otherwise, who received any allowance or remitt. co 
from property out of the United Kingdom, shall be assessed and ch a 
as a feme sole if entitled thereto in her own right, and as the a ‘ Pie 
-husband if she receives the same from or through him, or from ne ces: 
or on his credit.”’ It was contended for the appellant that ee 

& married woman living with her husband ” within the meaning of ick 


A 


A 


K.B.D.] NUGENT-HEAD v. JACOB 199 


Income Tax Act, 1918, All Schedules Rules, r. 16, proviso (1), her i 
must be deemed to be the income of her husband sae must aphentine ie 
charged for tax upon it. It was contended for the Crown that, although 
the appellant was ‘ living with her husband ” within the meaning of the 
Income Tax Act, 1918, All Schedules Rules, r. 16, proviso (1), she was also 
living separate from her husband ” within the meaning of the Income 
Tax Act, 1918, All Schedules Rules, r. 16, proviso (2), and should, therefore 
be assessed to tax as a feme sole in respect of the remittance :— 

HELD : (3) on the facts, the appellant did not live separate from her 
husband within the meaning of the Income Tax Act, 1918, All Schedules 
Rules, ro) LG: proviso (2), and was, therefore, not assessable to tax on the 
remittance. The income remitted to this country must be assessed on 
the appellant’s husband. 

(1) on @ proper construction of the Income Tax Act, 1918, All Schedules 
Rules, r. 16, provisos (1) and (2), proviso (2) could not be treated as 
qualifying proviso (1), but as dealing with a case where the spouses have 
separated in the ordinary sense of the word. 


(EDITORIAL NOTE. The provisions of General Rule 16, relating to the assessment 
of a married woman living separate from her husband, are ambiguous, but the better 
opinion seems to be that she is only to be separately assessed if the separation is due 
to judicial decree, mutual agreement, desertion or the like. It was held in R. v. Creamer 
({1919] 1 K.B. 564) that a husband and wife do not cease to be “ living together ” 
within the meaning of the Larceny Act, 191 6, 8. 36, because the husband is, as in the 
case under consideration, on military service abroad, and Rowtart, J., distinguishing 
this case in Eadie v. I.R. Comrs. ( [1924] 2 K.B. 198), pointed out that the position 
was entirely different where the parties leave each other because they cannot tolerate 
being under the same roof. He adds that “in order to be properly understood the 
proviso in question must be construed with reference to the matter with which it was 
meant to deal. It is meant to define the circumstances in which a husband can be 
charged to income tax in respect of the income of his wife as being income accruing to 
her while she is living with him.” 

As to Liasitiry to Income Tax oF MarrRigED WoMEN WITH SEPARATE INCOME. 
see HALSBURY, Hailsham Edn., Vol. 17, pp. 373, 374, para, 767; and ror Caszs, 
see DIGEST, Vol. 28, p. 96, Nos. 570-573.] 

Case referred to: 
*(1) Derry v. Inland Revenue (1927), 13 Tax Cas. 30; Digest Supp. ; [1927] S.C. 714. 


CasE STATED under the Income Tax Act, 1918, s. 149, by the Commissioners 
for the Special Purposes of the Income Tax Acts for the opinion of the King’s 
Bench Division of the High Court of Justice. The taxpayer, a married woman, 
appealed against an assessment to income tax under Case V of Sched. D to the 
Income Tax Act, 1918, All Schedules Rules, r. 16, made upon her as a feme sole 
in the sum of £7,082 for the year 1942-43 in respect of income arising. from 
foreign possessions. The following facts were found by the Commissioners :— 


The appellant and her husband were married in 1933 and lived together in London. 
She was and is an American citizen and at all material times has been ordinarily resident 
in the United Kingdom. The appellant’s husband, an Englishman, joined the Army 
in 1939. Until Nov., 1941, he was stationed at various places in this country, and 
his wife continued to live in London, but frequently went to stay at hotels near where 
her husband was from time to time stationed. The husband spent all his periods of 
leave with his wife. In Nov., 1941, he went on active service overseas... His 
wife continued to reside in London in a flat which she acquired in her own name in July, 
1940, the husband’s personal effects were left in her care and the flat constituted the 
marital home which was at all times available to the husband should he be able to 
return to it... It was admitted on behalf of the respondent that the appellant 
was living with her husband within the meaning of the Income Tax Act, 1918, All 
Schedules Rules, r. 16, proviso (1). =A, ; aie a 

The appellant was entitled in her own right to a life interest in certain income arising 
abroad under . . . dispositions which were all governed by American law. 

Some of the income arising under these dispositions was remitted from America 
to the appellant in the United Kingdom, and in 1941-1942, the year preceding the year 
of the assessment under appeal, the amount of such remittances was £7,082... By 
the Finance Act, 1940, s. 19, the appellant’s income arising under the said dispositions 
has been chargeable to income tax on the basis of the full amount arising abroad 
(whether remitted to the United Kingdom or not) during the year preceding the year of 
assessment. : 

The full amount of such income arising abroad during the year preceding the year of 
aesessrnent under appeal was agreed to be £13,615. 
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The Special Commissioners accepted as correct the Crown’s contention : 

_. . and that the Income Tax Act, 1918, All Schedules Rules, r. 16, proviso (2), 
should be treated as a qualification of the Income Tax Act, 1918, All Schedules Rules, 
r. 16, proviso (1), 7.e., as dealing with the particular case of a married couple who, 
although living together, are temporarily in different places and then only as regards 
a specified portion of the wife’s income, 7.e., remittances. 

They accordingly assessed the appellant’s husband in the sum of £6,533 and the 
appellant in the amount of the remittances, namely, £7,082. 

The appellant’s husband accepted the decision of the Special Commissioners 
but the appellant appealed on the ground that the whole of her income, £13,615 
should be assessed and charged on her husband. 

F. Grant, K.C., and Terence Donovan, K.C., for the appellant. 

The Solicitor-General (Sir Frank Soskice, K.C.), and Reginald P. Hills for the 
respondent (Inspector of Taxes). 


MACNAGHTEN, J.: This is an appeal by Mrs. Nugent-Head, the wife of 
Col. Nugent-Head, against an assessment to income tax under Case V of Sched. 
D, for the year 1942-43, in the sum of £7,082, made upon her as a feme sole, 
pursuant to the Income Tax Act, 1918, All Schedules Rules, r. 16. Her case 
is that she is not assessable to tax under that rule or at all. 

The appellant, an American citizen, married her husband, an Englishman, 
in 1933. It was a very happy marriage, and they lived together in London until 
on the outbreak of war with Germany in 1939, her husband joined the Army. 
For the next two years he was stationed at various places in the United Kingdom, 
but in Nov., 1941, he was sent abroad, and he remained abroad throughout 
the next three years. During the whole of the year of the assessment, the 
appellant was living in a flat in London, and her husband was living overseas 
in discharge of his military duties. 

Under a settlement made by her grandfather and the testamentary dis- 
positions of her parents, the appellant enjoys a considerable income from 
property in America. During the year 1941-42, her income from that source 
amounted to £13,615, and of that sum £7,082 was remitted to her in London, 
and the balance, £6,533, was retained in America. It is admitted that the 
whole of the income became assessable for the year 1942-43 under Case V of 
Sched. D, as ‘“‘income arising from possessions out of the United Kingdom.” 

The question at issue is whether the assessment should be made on the 
appellant, or on her husband. The answer to that question depends upon the 
meaning and effect of the Income Tax Act, 1918, All Schedules Rules, r. 16 
which runs thus : an: 

A married woman acting as a sole trader, or being entitled to 
to her separate use, shall be assessable and chacgoc tis to tax an Hf Bie weseae a 
unmarried : Provided that (1) the profits of a married woman living with her husband 
shall be deemed'the profits of the husband, and shall be assessed and charged in his name 
and not in her name or the name of her trustee; and (2) & married woman livin: in 
the United Kingdom separate from her husband, whether the husband be tem sac 
absent from her or from the United Kingdom or otherwise, who receives any allswatien 
or remittance from property out of the: United Kingdom, shall be assessed and charged 
as a feme sole if entitled thereto in her own right, and as the agent of the hanbeae 
if she receives the same from or through him, or from his property, or on’ his credit 
This rule reproduces the provisions of the Income Tax Act, 1842, s. 45. That 
eyed as ee on provisions to be found in the Income Tax Acts, 1803, 

In view of the changes in the law relating to the pro marri 
which have taken place in the last 100 Wear it is at ee thet ee 
with regard to the taxation of their income, which were apt and intelli ibl 
in the beginning of the 19th century have become inapt and ambiguous Cae 
re-enacted in the Income Tax Act, 1918. The present case itera th 
urgent need for the simplification and clarification of the la lati ep 
tax, which the present Chancellor of the Exchequer and his zs saa ee 
ail recognised, 4 18, Peecoce ae 

R. 16, apart from its provisos, itself is plain and si i 
who has an income of her own is to be eee and Bae vie fos leet staal 
The meats in bopper aa the rule is caused by the two Sia The first 

roviso deals with the case of Tyre : ; 
Pp & married woman “living with her husband,’’ 


B 


E 
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and the second deals with the case of a married woman “living in the United 
Kingdom separate from her husband, whether the husband be temporarily 
absent from her or from the United Kingdom or otherwise.’’ Both these 
provisos are ambiguous. Does the first proviso include such a case as the present 
one where the spouses would be living together, if they could, but the force of 
circumstances compels them to live apart ? Does the second proviso refer 
to the case where the spouses are separated by a judicial decree, or by mutual 
agreement, or by the desertion of one or other of them? If that is the meaning 
of the word “ separate ’’ in the second proviso, the wotds “‘ whether the husband 
be temporarily absent from her or from the United Kingdom or otherwise ” 
seem Inappropriate. On the other hand, if tne second proviso only refers to 
cases where the spouses happen for the time to be living in different places, it 
seems to follow that the words “ living with her husband ” in the first proviso 
must mean living together at the same place. 


Before the Special Commissioners, and in this court, the Crown contended °* 


that, although the appellant and her husband were in fact living far apart, 
she was, nevertheless, during all the time of their separation “‘ living with her 
husband ”’ in the sense in which those words are used in.the first proviso. The 
appellant accepted this contention as well founded, and maintained that, since 
she was living with her husband within the meaning of the first proviso, it followed 
that her income must be deemed to be the income of her husband, and that it 


must be assessed and charged in his name and not in her name, since that is : 


what the first proviso says quite plainly. To that the Crown made answer 
that, although the appellant was “‘ living with her husband ” within the meaning 
of the first proviso, she was also “living separate from her husband ” within 
the meaning of the second proviso, and, therefore, as to the remittance of £7,082, 
to which she was entitled in her own right. .1e should be assessed and charged 
as a feme sole. 

The Special Commissioners accepted the view put forward by the Crown 
as correct, and they accordingly assessed the appellant’s husband in the sum 
of £6,533, on the ground that the appellant was living with her husband within 
the meaning of the first proviso, and they assessed the appellant in the sum 


of £7,082 on the ground that she was living separate from her husband within 


the meaning of the second proviso. The appellant’s husband accepts the 
decision of the Special Commissioners, but the appellant brings this appeal : 
she maintains that the whole of her income, £13,615, ought to be assessed and 
charged on her husband. 

The argument which leads to the curious conclusion that the appellant was 
living with her husband, and at the same time was living separate from him, is, 
as I understand it, this : that, although the two provisos are separate and purport 
to deal with two different cases, the first with the case of a wife living with her 
husband, and the second with the case of a wife living separate from her husband, 
the second proviso should be read, not as a separate proviso, but as a qualifica- 
tion of the first proviso, because, it is said, the rule itself provides for the case 
of a married woman living separate from her husband, and the second proviso 
would be unnecessary, unless it be read as a qualification of the first. 

If the second proviso merely said that in the case supposed, namely, that a 
married woman, receiving a remittance from foreign property while living in 
the United Kingdom separate from her husband, should be assessed and charged 
as a feme sole, there would no doubt be some force in that argument. But the 
proviso does not say that. It says that she is only to be assessed as a feme sole 
if she is entitled to the remittance in her own right. If she receives it from her 
husband, or through him, or from his property, or cn his credit, she is not to be 
assessed as a feme sole; in that case she is to be assessed as the agent of her 
husband. 

Reference was made to the Scottish case of Derry v. Comrs. of Inland Revenue 
(1) as giving some support to the decision of the Special Commissioners. In 
that case Mrs. Derry, the wife of Dr. Douglas Derry, was in receipt of income 
assessable under Case V of Sched. D as'income arising from possessions out of 
the United Kingdom. Owing to a nervous breakdown, she was living in a 
nursing home in England, and there was little hope that she would ever recover 
sufficiently. to be able to leave the nursing home. Her husband was Professor 
of Anatorny at the University of Cairo, and he lived there throughout the year, 


io 
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except when he came on leave to England for a period of less than three months. 
He was never able to live with his wife at the nursing home. The question 
submitted to the court was whether Mrs. Derry was assessable under r. 16. 
The court consisted of LorD Sanps, Lorp BLackBURN and LORD ASHMORE, 
and they all agreed that the answer to that question was in the affirmative ; 
but each gave a different reason for that decision. Lorp BLACKBURN thought 
that Mrs. Derry was not living with her husband within the meaning of the 
first proviso and, therefore, came within the general rule that all married women, 
other than married women living with their husbands, were to be assessed as 
spinsters. LorD ASHMORE considered that, on the facts stated by the Commis- 
sioners, Mrs. Derry was living separate from her husband, and that she there- 
fore came within the second proviso. He did not express any opinion as to 
whether she was living with her husband within the meaning of the first proviso. 
Lorp Sanps, however, was of opinion that she was “ living with her husband ” 

. within the meaning of the first proviso, and also living “ separate from her 
husband ” within the meaning of the second proviso. The argument was 
put very clearly by Lorp Sanps in these words (13 Tax Cas. 30, at p. 37): 

The opening enactment of r. 16 deals with all married women. Proviso (1) deals 
with married women living with their husbands. A married woman not living with 
her husband is covered by the opening clause ; a married woman living with her husband 
by the proviso. But these two classes include all married women... A married 
woman not living with her husband falls under the opening clause. Under that clause 
her separate estate is assessable. She obtains no relief from direct assessment under 
proviso (1), which deals only with married women living with their husbands. Proviso 
(2) would, therefore, be unnecessary and meaningless if regarded simply as a qualifica- 
tion of the provision of the opening clause as regards the wife’s separate income. 

As I have said, that argument would have some force but for the fact that 
Parliament has thought fit to provide that a married woman living separate 
from her husband, if entitled to the remittance in her own right, is to be assessed 
as a feme sole, but that, if she receives it from or through her husband, or from 
his property, or on his credit, she is not to be assessed as a feme sole, but as the 
agent of her husband. Therefore, I venture, with all respect, to think that it 
is not necessary to do violence to the rule by treating the second proviso as if 
it was a part of the first, and then, having done that, to treat it as an exception 
from the case provided for by the first proviso. In my opinion, if the first 
proviso is to be construed as covering a case such as this, where the husband 
and the wife have been living far apart—(and both the appellant and the respon- 
dent are agreed that the first proviso should be so construed)—then the second 
proviso must be read in its natural sense as applying to the case where the 
spouses have separated in the ordinary sense of that word. In these circum- 
stances, I think the appeal must be allowed, and the assessment quashed. 

Appeal allowed with costs. Assessment quashed. Order for return of tax paid 
with interest at 3 per cent. 

Solicitors: Gordon, Dadds & .Co. (for the appellant); Solicitor of Inland 
Revenue (for the respondent). 

[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 


TWINE v. BEAN’S EXPRESS, LTD. 
[Kine’s Bencu Drviston (Uthwatt, J., sitting as an additional judge of the 
King’s Bench Division), December 6, 11, 1945.] 
Negligence—Duty to take care—Negligent driving of commercial van—Fatal 
accident to unauthorised passenger—T respasser—Duty of driver’s employers. 
Master and Servant—Liability of master for negligence of servant—Fatal accident 
to unauthorised passenger in commercial van—T respasser—Extent of dut 
to take care. 7 
Under an agreement between B., Ltd., and the Post Office Savings Bank 
B., Ltd., provided a commercial van and driver for use by the Bank, the 
driver remaining the servant of B., Ltd. It was further agreed that B 
Ltd., accepted no responsibility for injury suffered by persons riding in the 
van who were not in their employment. They expressly instructed their 
driver that no one was to be allowed to travel on the van. Owing to 
the driver’s negligent driving, an accident occurred and T. was fatally 
injured. It was contended by T.’s personal representative that, since the 
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accident happened while the driver was engaged on an authorised job 
the acts of the driver were done in the course of his employment notwith. 
standing that T. was an unauthorised passenger, and therefore B., Ltd., as 
the driver's employers, were liable to T. for the driver’s negligence :— 

_ HELD : (i) the duty of B., Ltd., as the driver’s employers, to take care 
in the driving of the van was only to persons who might. reasonably be 
anticipated by B., Ltd., as likely to be injured by negligent driving of the 
van at the time and place in question. 

(ii) in the circumstances of the case, T. was a trespasser in the van in 
relation to B., Ltd. B., Ltd., therefore, owed no duty to T. to take care 
in the driving of the van, because they could not reasonably anticipate 
that he would be a passenger in the van at the time and place of the 
accident. 

(EDITORIAL NOTE. The duty owed by an employer to persons who may be injured 
by the negligent driving of his servant is limited to those who can reasonably be antici- 
pated as being possible subjects of injury. In the circumstances considered in this 
case the servant, having express orders not to take passengers, was acting outside 
the scope of his authority. |The employer could not, therefore, anticipate the presence 
of any passenger and he is held not liable for the injury. Reference may be made to 
Lewys v. Burnett ( [1945] 2 All E.R. 555), on the question of liability to gratuitous 
passengers, but this case is argued only upon the liability of the employer. Lewys’ 
case may well be distinguishable in view of the fact that the plaintiff was there an 


invitee, while in the case under consideration he was, by reason of the instructions 
given to the driver, a trespasser. 


As To THE Duty TO TAKE CaRE, see HALSBURY, Hailsham Edn., Vol. 23, pp. 571, 


572, para. 825; and ror Caszs, see DIGEST, Vol. 36, pp. 12-16, Nos. 33-60.] 
Cases referred to: 


(1) Tolhausen v. Davies (1888), 58 L.J.Q.B. 98; 36 Digest 14, 47. 
(2) Walker v. Midland Ry. Co. (1886), 55 L.T. 489; 29 Digest 9, 118. 


Action for damages for negligence brought under the Fatal Accidents Acts 
1846-1908, and the Law Reform (Miscellaneous Provisions) Act, 1934. The 
plaintiff was suing as legal personal representative of her husband, who was 
fatally injured owing to the negligent driving of a van driver employed by the 
defendants. The facts are fully stated in the judgment. 

Sir Charles Doughty, K.C., and R. T. Monier-Williams for the plaintiff. 

Serjeant Sullivan, K.C., and Valentine Holmes, K.C., for the defendants. 

Cur. adv. vult. 
Uruwatt, J.: Under an arrangement between Bean’s Express Ltd., and _ 
the Post Office Savings Bank, Bean’s provided for use by the bank a commercial 
van and a driver—Harrison—on terms under which the driver of the van 
remained the servant of Bean’s, it being part of the bargain between Bean’s 
and the bank that Bean’s accepted no responsibility for injury suffered by 
persons riding in the van who were not in the employment of Bean’s. The 
standing instructions to Bean’s drivers, which had been duly brought to the 
attention of Harrison, provided that no persons (with certain exceptions not 
applicable in this case) were allowed to travel on the company’s commercial 
vehicles. On Apr. 6, 1944, Twine, a mail porter employed by the bank, who 
had occasion in the course of his duties to go from the bank’s headquarters at 
Hammersmith to a branch office in Kensington, took a lift back from the 
branch office in the van which was duly engaged on an authorised journey. 
Twine did so with the assent of the driver, but Twine was not authorised 
by the bank to travel on the van. He had, in fact, drawn 3d. to cover his bus 
fare to the branch and back. Twine had travelled on the van on several prior 
occasions. There was, at all material times, on the dashboard of the van a 
notice : 

No unauthorised person is allowed on this vehicle. By order. Bean’s Express, Ltd. 
On the roof of the van, above the driver’s seat, was another notice stating that 
drivers had instructions not to allow unauthorised travellers on the van, and 
that in no event would Bean’s be responsible for damage happening to them. 
The driver had, on the occasion of a former ride in the van by Twine, told him, 
in substance, that he travelled at hisown risk. He probably put his point more 
crisply. His description to the court was that he was not going to take any 
blame home with him. Unfortunately, owing to the negligent driving of the 
driver, an accident occurred resulting in Twine’s death, 
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Those are the facts as I find them. The plaintiff is the widow and legal 
personal representative of Twine and brings the action against Bean’s, claiming 
damages for the benefit of herself and her two infant children under the Fatal 
Accidents Act, 1846 to 1908, and damages for the benefit of Twine’s estate 
under the Law Reform (Miscellaneous Provisions) Act, 1934. The argument 
for the plaintiff was put on the following lines. It was said that the driver 
was negligent and owed to Twine a duty to take care, that the accident happened 
while the driver was engaged on a duly authorised job in the course of his employ- 
ment, and that the acts of the driver were done in the course of his employment, 
notwithstanding the unauthorised presence in the van of the passenger: the 
employer, therefore, was liable. Ly 

The complete accuracy of the second limb of the first proposition may well 
be questioned in light of the driver’s warning to the passenger and the sur- 
rounding circumstances, but the defendants were content to fight the case on 
the lines that the question to be decided was not whether the driver owed a 
duty to the passenger to take care, but whether the employers owed that duty. 
In this, I think, the defendants are right. The law attributes to the employer 
the acts of a servant done in the course of his employment and fastens upon him 
responsibility for those acts. In determining the duty of the employer and the 
duty of the servant on any occasion, all the circumstances have to be considered. 
In the general run of cases, the duty of both is the same ; but that is a coincidence, 
not a rule of law. The general question in an action against the employer, 
such as the present, is technically : ‘‘ Did the employer in the circumstances 
which affected him owe a duty ? ’’—for the law does not attribute to the employer 
the liability which attaches to the servant. To accord with my view of the 
law, the first proposition, to be relevant, should be stated thus: ‘‘ The driver 
was negligent and the employers owed to Twine a duty (in this case to be per- 
formed by the driver) to take care.”’ 

On the facts as I have stated them, it was outside the scope of the driver’s 
employment for him to bring within the class of persons to whom a duty to take 
care was owed by the employer, a man to whom, contrary to his instructions, 
he gave a lift on a commercial van. On this basis, Twine, vis-a-vis Bean’s, 
remained simply a trespasser on the van, who came there in particular circum- 
stances, and the question is whether Bean’s, in the circumstances in which 
Twine was a passenger, owed to him any duty to take care as to the proper 
driving of the van. In my opinion, they did not. 

Bean’s did not owe a duty to the world at large to take care, but they did 
owe that duty to all persons who might reasonably be anticipated by them 
as likely to be injured by negligent driving of the van at the time and place in 
question, and no others. It is unnecessary here to consider the general question 
whether a stray passenger, picked up bya driver to whom no contrary instruc- 
tions had been given, falls within that class of person. The particular facts 
must be considered, and I do not propose to travel outside them. Here a 
commercial vehicle was concerned, ‘and by the instructions to the driver, the 
provision and fixing of the notices, and the terms of their contract with the 
bank, Bean’s had taken every step reasonably practicable to secure that there 
should be none but duly authorised persons on their van. Bean’s could not 
reasonably anticipate that there would be this passenger in the van at the 
time and place of the accident, and, in my view, therefore, they owed to the 
passenger no duty to take care in the driving of the van. My conclusion upon 
te ee nay supported by Tolhausen v. Davies (1), and Walker v. Midland 

y. Co. (2). 

It is unnecessary for me to consider whether or not the effect of the notices 
and the driver’s warning operated, as a matter of bargain, to deprive the 
passenger of any right of action against the employers. On the pleadings 
this point was not open to the defendants, and, indeed, was not argued by them 

There will, therefore, be judgment for the defendants. 

mses Hie for ila defendants. No order as to costs. 

olicitors : Simpson, Palmér & Winder (for th intiff) ; 
Co. (for the defendants). Hor She, RiSinGe ih 1A sia eee 


[Reported by R. Boswetux, Esq., Barrister-at-Law.] 
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INLAND REVENUE COMMISSIONERS v. THE NATIONAL 
ANTI-VIVISECTION SOCIETY. 


(Court oF AppEaL (Lord Greene, M.R., MacKinr dT 
November 20, 21,-22, December 20, 1945.] 10n and Tucker, L.JJ.), 


Income Tax—Exemption—Charity—Anti-Vivisection Soviet — Whether } 

for charitable purposes only—Admissjbility of evidence ab to ‘se Reape pariae 
of society’s object—Income Tax Act, 1918 (c. 40), ss. 37 (1) (b), 40. 

_ The appellant society claimed exemption from income tax on their 
investment income, under the Income Tax Act, 1918, s. 37 (1) (6), on the 
ground that it was “‘a body of persons established for charitable purposes 
only.’’ In allowing the claim, the Special Commissioners found that they 
were bound by authority so to hold, in spite of their view that the objects 
of the appellant society were, on balance, not for the public benefit. Part 
of the evidence received by the Special Commissioners showed that, although 
suppression of cruelty to animals as such was to the public benefit, the 
full attainment of the appellant society’s objects would be injurious to the 
community. On appeal, the question for the determination of the court was 
whether there was any evidence before the Special Commissioners on which 
3 could find that the society was established for charitable purposes 
only :— 

HELD: (i) [per Tucker, L.J.]: although the appellant society had 
established by evidence that its objects were for the benefit of animals, 
the court was not precluded from receiving evidence as to the corresponding 
detriment to the community. 

Re Grove-Grady, Plowden v. Lawrence (6) applied. 

(ii) [Lorp GREENE, M.R., dissenting]: on the facts here, therefore, the 
appellant society was not a body established for charitable purposes only. 
e Foveaux, Cross v. London Anti-Vivisection Society (1) overruled. 

Decision of MACNAGHTEN, J. ( [1945] 2 All E.R. 529) affirmed. 


[EDITORIAL NOTE. In his dissenting judgment Lorp GREENE, M.R., holds that, 
from the strictly ethical standpoint, the moral benefit to man resulting from a trust 
to suppress cruelty to animals is not to be regarded as offset by the material benefits 
due to the increased knowledge of remedial medicine imparted by vivisection. In any 
event, prevention of cruelty to animals has already been held to be a good charitable 
object within the fourth class of Pemsel’s case (3) and cannot now be altered. The 
mejority of the court, however, hold that there is no presumption that a society for 
the suppression of cruelty to animals is necessarily a charity. It is'a question of fact 
and the duty of the court is to decide upon the evidence whether the public benefit 
will be promoted by the existence of the society. The attitude of Currry, J., in Re 
Foveaux (1) that the court must ‘‘ stand neutral” and pronounce no opinion upon 
the controversy between the promoters and the opposers of vivisection cannot. be 
supported, since this is the very issue of fact which the court exists to determine. 

As TO MEANING OF CHARITIES FOR INCOME Tax PuRPOSES, see HALSBURY, Hail- 
sham Edn., Vol. 17, pp. 310-317, paras. 617-624; and For CasEs, see DIGEST, Vol. 
28, pp. 82-84, Nos. 469-483. 

As To CHARITABLE PurposEs, see HALSBURY, Hailsham Edn., Vol. 1, pp. 125, 
126, para. 166 ; and ror CASES, see DIGEST Supp., Charities, Nos. 4a, 208a.] 


Cases referred to : 
*(1) Re Foveaux, Cross v. London Anti-Vivisection Society, [1895] 2 Ch. 501; 8 Digest 
259, 206; 64 L.J.Ch. 856; 73 L.T. 202. 
*(2) Re Wedgwood, Allen v. Wedgwood, [1915] 1 Ch. 113; 8 Digest 259, 208; 84 
L.J.Ch. 107; 112 L.T. 66. 
*(3) Income Tax Special Purposes Comrs. v. Pemsel, [1891] A.C. 531; 8 Digest 241, 1; 
61 L.J.Q.B. 265; 65 L.T. 621; 3 Tax Cas. 53. ~~ 
*(4) Re Cranston, Webb v: Oldfield, [1898] 1 I.R. 431; 8 Digest 259, 2147. 
*(5) Re Hummeltenberg, Beatty v. London Spiritualistie Alliance, [1923] 1 Ch. 237; 
Digest Supp.; 92 L.J.Ch. 326; 129 L.T. 124. 
*(6) Re Grove-Grady, Plowden v. Lawrence, [1929] 1 Ch. 557; Digest Supp.; 98 
L.J.Ch. 261; 140 L.T. 659; varied on appeal, sub nom. A.-G. v. Plowden, 
[1931] W.N. 89. 
(7) Armstrong v. Reeves (1890), 25 L.R.Ir. 325; 8 Digest 258, 2051. 
(8) Marsh v. Means (1857), 3 Jur. N.S. 790 ; 8 Digest 312, 933; 30 L.T.O.8. 89. 
(9) A.-G. v. Marchant (1866), L.R. 3 Eq. 424; 8 Digest 330, 1128 ; 36 L.J.Ch. 47. 
(10) Re Campden Charities (1881), 18 Ch.D. 310; 8 Digest 343, 1359; 50 L.J.Ch, 
646; 45 L.T. 152, 
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*(11) Lewis v. Fermor (1887), 18 Q.B.D. 532; 2 Digest 289, 595; 56 L.J.M.C. 45; 


» 8 LT) 236. : 
*(12) Bowman v. Secular Society, Ltd., [1917] A.C. 406 ; 8 Digest 265, 270; 86 L.J.Ch. 


568; 117 L.T. 161. ae 
*(13) A.-@. v. National Provincial & Union Bank of England, [1914] A.C. 262; Digest 
Supp.; sub nom. Re Tetley, A.-G. v. National Provincial & Union Bank of 
England, 93 L.J.Ch. 231; 131 L.T. 34; affg. S.C. sub nom. Re Tetley, National 
Provincial & Union Bank of England, Ltd. v. Tetley, [1923] 1 Ch. 258. 
ApprEaL by the taxpayer from a decision of MacNAGHTEN, J., dated July 
27, 1945, and reported ( [1945] 2 All E.R. 529). The facts are fully set out 
in the judgment of Lorp GREENE, M.R. 
Frederick Grant, K.C., Valentine Holmes, K.C., and John Senter for the 


appellants. : i a 
The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp, and Regine’. 


P. Hills for the respondents. Ow ade le 


Lorp Greene, M.R.: The National Anti-Vivisection Society claim exemp- 
tion from income tax on their investment income on the ground that they are a 
body of persons established for charitable purposes only. The claim was 
admitted by the Special Commissioners in spite of their view that the objects 
of the society, so far from being for the public benefit, were gravely injurious 
thereto. On this ground they would have held that the society could not be 
regarded as a charity had they not considered themselves bound to hold other- 
wise by the authority of Re Foveaux (1) decided by Cuirry, J., and approved 
by this court in Re Wedgwood (2). MaAcNnNaGuHTeEn, J., held, on appeal, that he 
ought not to follow Re Foveaux (1) in view of certain observations upon the 
decision which I shall presently discuss, and that, as the attainment of the 
society’s object would be gravely injurious to the community, it was impossible 
to regard that object as charitable. From that decision the society appeals. 

It will be convenient at the outset to summarise certain findings of fact of 


the Commissioners. The Society is the same body as one of the three bodies — 


concerned in Re Foveaus (1) under its then name of “‘ The Victoria Street Societ y 
for the Protection of Animals from Vivisection united with the International 
Association for the total suppression of Vivisection.” Its main object is still : 


. . . the total abolition of vivisection including in that term all experiments on living 
animals whether calculated to inflict pain or not, and (for that purpose) the repeal 
of the Cruelty to Animals Act, 1876, and the substitution of a new enactment pro- 
hibiting vivisection altogether ... The work of the society is to a large extent 
directed towards the prevention of cruelty to animals. 
The Commissioners held it to have been proved conclusively that : 

(2) @ large amount of present day medical and scientific knowledge is due to experi- 
ments on living animals; (6) many valuable cures for and preventatives of disease 
have been discovered and perfected by means of experiments on living animals, and 
much suffering both to human beings and to animals has been either prevented or 
alleviated thereby. We are satisfied that if experiments on living animals were to be 
forbidden (i.e., if vivisection were abolished) a very serious obstacle would be placed 
in the way of obtaining further medical and scientific knowledge calculated to be of 
benefit to the public. 

The weight of the evidence called on behalf of the Crown, and accepted by the 
Commissioners, dealt with the advances in medical knowledge made by means 
of experiments on animals in regard to the prevention or cure of various diseases, 
such as malaria, typhus and typhoid and yellow fever, diphtheria, tetanus, 
smallpox and diabetes. The treatment of such diseases by inoculation, vaccines 
or drugs, as the case may be, has been rendered possible by means of experiments 
on animals, whether for the purpose of ascertaining the causes of the disease, 
of testing the efficacy of suggested remedial treatment, or of testing the purity 
of drugs or vaccines. Valuable knowledge has also been gained with regard 
to the treatment of burns, wound infections and gas gangrene. To all such 
experiments on animals the society is opposed and (as a logical consequence) 
1t 18 opposed to immunisation of human beings against typhoid and diphtheria. 

On the question of the extent to which cruelty or the infliction of pain or 
suffering is involved in experiments on animals, the matter stands as follows. 
The Cruelty to Animals Act, 1876, was passed as a result of the report of the 
Royal Commission on the practice of subjecting live animals to experiments 
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for scientific purposes which was appointed in 1875 and reported on Jan. 8, 
1876. The preamble recited that it was expedient to amend the law relating 
to cruelty to animals by extending it to the cases of animals subjected when 
alive to experiments calculated to inflict pain. Sect. 2 prohibited the perfor- 
mance of any such experiment except subject to the restrictions mentioned 
in the Act and imposed penalties. Sect. 3 gave a list of the restrictions. It 
will be noticed that the Act, so far from prohibiting experiments calculated to 
give pain, in fact recognised that such e..periments could lawfully be carried out 
provided that the statutory restrictions were complied with. The restrictions 
limited the permitted experiments to those performed with a view to the 
specified advancement of knowledge (para. (1) ) or for the testing of a former 
discovery (proviso (4) ) by @ person duly licensed (para. (2) ). The subject 
of pain is dealt with in paras. (3) and (4) and provisos (2) and (3). Para. (3) 
provides that the animal must during the whole of the experiment be under 
the influence of an anaesthetic of sufficient power to prevent it feeling pain, 
but this is subject to proviso (2) which permits the performance of experiments 
without anaesthetics on a certificate being given that insensibility would frustrate 
the object of the experiment. Para. (4) requires that the animal be killed 
before it recovers from the anaesthetic in cases where pain is likely to continue 
after the effect of the anaesthetic has ceased or if serious injury has been inflicted ; 
but this is subject to an exception (proviso (3) ) where a certificate is given 
that the killing of the animal -would necessarily frustrate the object of the 
experiment ; in such case the animal must be killed as soon as that object 
has been attained. I need not take up time by referring to other provisions 
of the Act which (sect. 22) does not apply to invertebrate animals. The object 
of the Act therefore was to limit and regulate experiments calculated to give 
pain, to provide (save in exceptional cases) that such experiments should only be 
carried out under an anaesthetic and that (save in exceptional cases) the animal 
should be destroyed while still under the anaesthetic. It is apparently con- 
templated that, save in exceptional cases, pain will be eliminated by the use of 
anaesthetic coupled with the destruction of the animal. 

One aspect of the practical operation of the Act is to be found in an extract 
from the Home Secretary’s return for 1938. It appears that in that year 
908,846 experiments were performed without anaesthetics, mostly inoculations 
and feeding experiments with a certain number of oral administrations, inhala- 
tions, external applications, and the abstraction of body fiuids. Experiments 
so performed, it is said, are ‘“‘such as are attended by no considerable, if 
appreciable, pain.”’ Further facts bearing on the question of pain are to be 
found in the evidence accepted by the Commissioners ynd set out in the case. 
In para. 9 (5) Major-General Poole’s views are given. He said that “it was 
inevitable that they must suffer some pain.” This pain was ‘pure physical 
pain,” and if the animals were properly treated, they did not suffer any ‘‘ mental 
pain.” He then said that : 


. @ certain portion of the experiments involved no pain. In addition to the 
tests there was the preparation of anti-serum. There was practically no pain attached 
to that ; just the prick of a needle. 


I read this as meaning that the only experiments involving no pain beyond the 
prick of a needle are the preparation of anti-serum. — No other such painless 
experiments are referred to. The es tests a mentioned in this passage are 
described in para. 9 (a) of the case and involve infecting animals with the disease. 
The meaning attributed by the profession to such a phrase as a “ painless 
experiment is illustrated in a statement at the end of para. 9 of the case. The 
witness pointed out that in the case of an experiment which would sa i 
cause severe pain “euch as the burning of a guinea pig,’’ the animal would be 
anaesthetised and killed pele it eee Caenkcapeeteant would, there- 
o pain at all. e word ‘‘ severe ”’ is wor ‘ 

oon any 12 of the case there is set out & statement by Pr. Trevan with Peer 
to 277,565 experiments conducted in the course of a year at the Wellcome 
Physiological Research Laboratories. He said that : 

r ounds for thinking that in the great majority of cases 
the ani rat eckaned 0d pain % was not always possible to be certain that some pain 
might not be involved. In some cases pain was inevitable. 
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In para. 15 it appears that Professor Burn : 


. did not think it possible to distinguish between experiments on animals which 
caused pain and those which did not cause pain. 
He took the example of Neoaraphenamine injections. What had to be deter- 
mined was : 

. . . the dose with which only 50 per cent. of the animals developed symptoms 
terminating in death. It was quite impossible to know beforehand which of those 
animals was going to suffer pain and which was not. It was very difficult to say how 
much pain they would suffer, and there would be no possible means of administering 
an Act which said that painless experiments need not be reported to the Home Office, 
but those which caused pain must be reported. Therefore any Act of Parliament 
which attempted to lay down that there must be controlled experiments which caused 
pain, or that experiments which caused pain must not be allowed, would in fact prevent 
all experiments on animals. For example, feeding experiments, when the deficiency 
in diet was a deficiency of Vitamin D1, caused convulsions in pigeons. He could not 
say that pigeons which had these convulsions suffered very much pain, but it would 
be impossible for anyone to say that they suffered none. 


The whole of the evidence to which I have referred was accepted by the 
Commissioners, and must, therefore, be regarded as establishing the facts 
stated by the witnesses. With the possible exception of the preparation of 
anti-serum referred to by Major-General Poole, who says nothing about con- 
sequential illness as distinct from pain, the facts appear to me to show beyond 
question that, while in the majority of cases pain, illness or, at best, the destruc- 
tion of the animal is involved, it is quite impossible to say that in any other 
case pain or illness is not involved. In other words, the experimenters have to 
take the chance without having any means of knowing whether the animal 
suffers or not. This examination of the facts satisfies me that the practice, 
the suppression of which the society wishes to bring about, is one which involves 
the ill-treatment (to use a less extreme word than “ cruelty ’’) of animals in a 
manner which leads to pain and suffering, or at the best death, after experiment 
under an anaesthetic. The best that can be said of it from that point of view 
is that in some cases there may be no pain or suffering, but whether or not 
this is the case no one can tell. The controversy in the present case is whether 
in view of the admittedly great—and indeed overwhelming—advantages derived 
from the practice of vivisection, the object of totally suppressing the practice 
is a good charitable object. Nothing is to be gained by pretending that the 
practice does not involve ill-treatment of the animals subjected to it; and to 
say that it does not involve cruelty because the end at which it aims is justifiable 
and that, therefore, its suppression cannot be a good charitable object, in truth 
begs the very question which we have to decide. 

It is claimed by the society, and Currry, J., in Re Foveaux (1) so decided 
that its objects fall within the fourth of Lorp MACNAGHTEN’sS classes, in Ticome 
Tax Special Purposes Comrs. v. Pemsel (3) ( [1891] A.C. 531, at p. 583) namely 
‘other purposes beneficial to the community ” not falling under any of the 
three preceding heads. The Crown relies on the findings of the Commissioners 
that the objects of the society, so far from being beneficial to the communit 
are positively harmful. The society replies that this conclusion can only s 
reached by adopting an illegitimate method of reasoning. It is said that the 
objects of the society being to suppress a practice which involves cruelty to, or 
at least ill-treatment of, animals fall within a well-established category of 
charity, and that the charitable character of those objects cannot be altered 
by pointing to the consequential disadvantages which would flow from the 
achievement of them. In particular it is said that in the present case this 
process of reasoning would involve the weighing of the moral benefits accruin 
to the community by the suppression of cruelty and the inculcation of a and 
a perigee pcmciet the material benefits derived from the improvement in medical 

owledge. e court, it is said, has i i i : 
iain aS ese! no scales in which to weigh material 

If, in the present state of knowledge, it were possi i 
other, method, the results obtained nei means of ranresiPirnad ial a 
merely an alternative which could be dispensed with, I entertain no ie bfas 
whatever that the total suppression of vivisection would be a good charitable 
object. I adopt, with respect, the elevated view of such matters expressed 
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oo L.J., in Re Wedgwood (2) ( [1915] 1 Ch. 113, at p. 122): 
A gift for the benefit and protection of animals tends to promote and enc 
a towards them, to discourage cruelty, and to Mibtincate the eaten, ‘of the 

rute creation, and thus to stimulate humane and generous sentiments in man towards 
the lower animals, and by these means promote feelings of humanity and moralit 
generally, repress brutality, and thus elevate,the human race. z 
I accept without hesitation the view that the objects of the society, considered 
by themselves and without reference to the benefits derived from vivisection 
are good charitable objects and fall within a well established category. Are 
those objects prevented from being good charitable objects by reason of the 
fact that the acts to the suppression of which they are directed produce benefits 
me pte high order to the human race and, indeed, to the animal kingdom 
itself ? 

It is, I think, the better view that gifts for the benefit of animals derive their 
charitable status not from the fact that they are for the benefit of animals, 
but from the fact that the eommunity is benefited. Animals as such cannot, I 
think, be the beneficiaries under a charitable trust. Apart from the material 
benefits to be derived from the proper treatment of animals useful to man, 
the benefit to the community which is derived from the proper treatment of 
animals is a purely moral one. As Cuirry, J., said in Re Foveaux (1) ( [1895] 
2 Ch. 501, at p. 507): 


Cruelty is degrading to man; and @ society for the suppression of cruelty to the 

lower animals, . . . has for its object . . . the advancement of morals and education 
among men. 
The same view appears in the passage quoted above from the judgment of 
Swinren-Eapy, L.J., in Re Wedgwood (2). The benefit, therefore, to the com- 
munity at which the society aims is a moral benefit, emphatically not a material 
one, and it is on that ground alone that the claim that its objects are charitable 
must be rested. 

I will now turn to the authorities. The leading case. on the topic of anti- 
vivisection is Re Foveaux (1). The Crown argues that this case was wrongly 
decided and should be overruled. Alternatively, the Crown says that the 
facts as they exist to-day are substantially different from what they were when 
Curry J., decided Re Foveaux (1), and that, even if that case was rightly 
decided, it does not govern the present case. This latter argument (which 
I do not accept) I will deal with later in this judgment. In Re Foveaux (1) 
the objects of the present appellants were found to be the total abolition of the 
practice of vivisection as defined in the report of the Royal Commission. This 
phrase, which refers to the 1876 report, appears to mean “the practice of sub- 
jecting live animals to experiments for scientific purposes ” which was the matter 
upon which the Commission was required to report. It was suggested that the 
decision of Currry, J., was based on the view that the purpose of the maker 
of an alleged charitable gift was what determined whether or not it was in the 
eyes of the law charitable. This view cannot to-day be regarded as correct. 
But I do not think that Cutrry, J., based his opinion upon it, and it is clear that 
this court in Re Wedgwood (2) did not think so either. The real ground of his 
decision is, I think, that the prevention of cruclty to animals is a charitable 
object, and that the society existed for the purpose of preventing a particular 
form of cruelty, namely, vivisection. This view he formed some 19 years 
after the passing of the Cruelty to Animals Act, 1876, and with the report 
of the Royal Commission of 1876 before him, as appears from the record of 
Re Foveaux (1) which we obtained from the Public Record Office. 

Assuming no relevant difference in the existing circumstances is established, 
the decision in Re Foveaux (1) appears to me to be conclusive of this appeal unless 
we are prepared to overrule it. It has stood for fifty years, and has been approved 
on numerous occasions. The authorities earlier in date than Re Foveaux (1) 
are examined in the judgment itself. It was approved in the trish Court of 
Appeal in Re Cranston (4), and in 1914 it was emphatically approved in this 
court in Re Wedgwood (2). There are, however, certain observations 1n later 
cases which MacNAGHTEN, J., held to justify him in declining to follow Re 
Foveaux (1). The first is Re Hummeltenberg (5) in which RUSSELL, J. (as he 
then was), negatived, and, in my view, correctly negatived, the view ( [1923] 
1 Ch. 237, at p. 242), that it was for the donor and not for the court to judge 
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whether a gift was cnaritable as being for the benefit of the public. oe on 
that the question whether a gift is or may be operative for the public eee 
is a question to be answered by the court by forming an reppin a pom 
evidence before it. The gift there in question was for training me ui : 
did not fall within any established category of charity. In order, t = anf 
to decide whether or not it could be classed as charitable, RussELL on 7 : 
that it was necessary to examine the evidence and see whether the pike 
the gift was beneficial to the community. He rejected the argument “ . ‘ 7 
question fell to be decided by the intention of the testator. I.do not think tha 
the words of RussELL J., are, or were, intended to be applicable to the case 
of a gift whose objects fall within an established category of charity. If he so 
intended, I must respectfully disagree. 

But the case pincpale pared on by the Crown is that of Re Grove-Grady (6), 
a decision of this court. The gift there was a peculiar one. The branch of ae 
relevant for present purposes had for its object the acquisition of land for the 
provision of refuges for the preservation of “ all animals, birds or other creatures 
not human.” All such creatures were to be preserved from molestation or 
destruction by man. Romer, J., held the gift ta be a good charitable gift. 
In the Court of Appeal, Lornp Hanworts, M.R., stated ( [1929] 1 Ch. 557, 
at p. 570) that societies for the abolition of vivisection are charities within 
the legal definition and cited Re Foveaux (1). He referred to other authorities, 
and went on to say (ibid.) : 


From these authorities it seems clear that if the object be to enhance the condition 
of animals that are useful to mankind, or to secure good treatment for animals, whether 
those animals are useful to mankind or not (see per the VicE-CHANCELLOR in Armstrong 
v. Reeves (7) (25 L.R. Ir. 325, at p. 341), and see per Woon, V.-C., in Marsh v. Means (8) 
or to insure humane conduct towards and treatment of them whether in respect of a 
particular subjection of them to the use of mankind, as for food (In Re Cranston (4) ), 
or in what is called vivisection, such objects are to be deemed charitable. 


He quoted with approval the passage from the judgment of RUSSELL, J., in 
Re Hummeltenberg (5) referred to above, and proceeded to examine the facts 
of the case before him. He pointed out that all animals ferea naturae, including 
noxious and predatory animals, were included and that the struggle for existence 
was to be given free play so that the animals living in the sanctuary would be 
free to molest and harry one another. Such a purpose he considered was not 
beneficial to animals, and did not denote any elevating lesson to mankind. 
On these findings the question which arises in this case or anything approaching 
it did not, of course, arise. 

LAWRENCE, L.J., dissented, and held, that the trust was a valid trust for the 
protection of animals, and came within the principle of Re Wedgwood (2). 
RussELL, L.J., (as he then was) began his judgment as follows ( [1929] 1 Ch. 
557, at p. 582) : 


There can be no doubt that upon the authorities as they stand a trust in perpetuity 
for the benefit of animals may be a valid charitable trust if in the execution of the trust 
there is necessarily involved benefit to the public ; for if this be a necessary result 
of the execution of the trust, the trust will fall within Lorp MACNAGHTEN’s fourth 
class in Pemsel’s case (3), namely, ‘“ trusts-for other purposes beneficial to the com- 
munity.” So far as I know there is no decision which upholds a trust in perpetuity - 
in favour of animals upon any other ground than this, that the execution of the 
trust in the manner defined by the creator of the trust must produce some benefit to 
mankind, I cannot help feeling that in some instances matters have been stretched 
in favour of charities almost to bursting point ; and that a decision benevolent to one 
doubtful charity has too often been the basis of a subsequent decision still more benevo- 
lent in favour of another. The cases have accordingly run to fine distinctions, and 
speaking for myself I doubt whether some dispositions in favour of animals held to be 
charitable under former decisions would be held charitable to-day. For instance, 
anti-vivisection societies, which were held to be charities by Currry, J., in Re Foveaux (1) 
and were described by him as near the border line, might possibly in the light of later 


knowledge in regard to the benefits accruing to mankind from vivisection be held 
not to be charities. 


The trust in question he held not to be a good charitable trust for reasons which 
may be summarised thus: it was not a trust directed to insure absence or 
diminution of pain or cruelty in the destruction of animal life; it would not 
permit the destruction, however painless, of any animal noxious to mankind 
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or to the other animals or even its destruction in its own interest. The carrying 
out of such a trust could not benefit the public. He then examined the decision 
in Re W edgwood (2) and pointed out correctly, if I may respectfully say so, 
that that case did not decide that any trust for the protection and benefit of 
animals necessarily involves a benefit to the community. This proposition 
appears to me to be beyond argument. A trust, for example, which has as its 
object, or included among its objects, the preservation of animals. noxious to 
man, such as rats or mosquitoes, could not, I venture to think, be a good charit- 
able trust. Such a trust could not be said to “ promote feelings of humanity 
and morality,’”’ to quote SwiInren-Eapy, L.J., again. No question of moral 
benefit to the human race would be involved since man is entitled to protect 
himself as such against noxious animals as against his fellow men if they attack 
him. In the case of noxious animals, the suppression of cruelty in dealing with 
them would, however, surely be a good charitable object. RussE.u, L.J., 
thought that the benefit to humanity to be derived from the gift in Re Wedg- 
wood (2) lay in the suppression of cruelty to animals. I do not myself think, 
if I may respectfully say so, that the decision was based on so narrow a ground ; 
and the weight of authority appears to me to support the proposition that, 
subject to what I have said with regard to noxious animals, a trust which is 
really and truly for the benefit of animals (which the trust in Re Grove-Grady (6) 
was not) is a good charitable trust, quite apart from the question of the sup- 
pression of cruelty, not because animals. themselves are the beneficiaries, 
but because kindness and love towards animals are virtues, the cultivation of 
which is conducive to the moral advancement of humanity. I should be ashamed 
to hold otherwise. The proposition is not made untrue by the fact that human 
weakness or urgent need persuades or compels individuals or the community 
at large to sacrifice the moral benefit. When this happens it merely means 
that a moral problem has been solved in a particular way, and that the end 
is thought to justify the means. It does not mean that the moral problem 
does not exist, or that the means are in themselves free from evil. I should 
not care to find myself having to argue with anyone who regarded the practice 
of operations on living animals as anything better than a lamentable necessity. 

The decision in Re Grove-Grady (6) was to the effect that the trust was not for 
the benefit of animals and that no benefit to the community could flow from 
such atrust. These conclusions were arrived at upon a consideration of the facts, 
in accordance with the principle stated by RussELL, J., in Re Hummeltenberg (5). 
But if upon the facts the court had come to the conclusion that the benefit 
of animals (excluding animals noxious to man) was the real object of the gift, 
I venture to think that the decision would have been different. In any case 
the decision in no way approaches the present case, and the comments of 
Russet, L.J., on Re Foveauzx (1), though deserving the utmost respect, were 
dicta only. Also his proposition that the question of benefit to humanity 
must be decided on the evidence although, if I may say so, indisputably correct 
in relation to the questions which were before him in Re Hummeltenberg (5) 
and Re Grove-Grady (6) is liable to serious misconstruction if applied to sueh a 
problem as the present. To say that the question is whether the facts bring a 
gift within a category of charitable gifts is undoubtedly true: it was so laid 
down by RussEtt, J., in Re H ummeltenberg (5) in opposition to the view that the 
intention of the donor is the decisive factor. But to say that a gift, the purpose 
of which is in itself charitable as falling under an established head of charity, 
can be taken out of that category by proof that the achievement of its purpose 
would bring in its train countervailing disadvantages is, as it appears to me, a 
different proposition altogether ; and, apart from the dicta of Russet, J. (if 
indeed this is what they mean), I know of no authority which supports it. 

It is important to follow the reasoning of RussELL, J., on this matter. 
In Re Hummeltenberg (5) he said this ( [1923] 1 Ch. 237, at p. 240): 

But no matter under which of the four classes @ gift may prima facie fall, it is still, 
in my opinion, necessary (in order to establish that it is charitable in the legal sense) 
to show (1) that the gift will or may be operative for the public benefit, and (2) that the 
trust is one the administration of which the court itself could if necessary undertake 
and control. pont 
It is quite clear that in referring to ‘public benefit’? the emphasis IS on the 
word “benefit,” that is, the statement is not merely asserting that in all 


212 (Fes. 16, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 


charitable gifts the necessary element of publicity must 4  eegra AY Sac 
proposition cannot, I think, mean that a gift which prima facie alls ae rd 
of the first three of Lorp MACNAGHTEN’S classes in Income Tax Specia iB yt 
Comrs. v. Pemsel (3), for example, a gift for the relief of debit sighs aie 
the advancement of religion, can fail to be regarded as charitable on d teins 
that it may be thought to be in fact, on balance, calculated to ab Sek 
than to benefit the community. No attempt of the kind, so far as pes e 
able to discover, has ever been made, much less succeeded. Cases oe 
course, occurred in which a question has arisen whether the object : a ty ; 
is truly the advancement of religion or education or the relief of ibe y: a 
I know of no case in which this question me oe eae in the affirmative, 
he gift was nevertheless held not to be a charitable gift. 
: The case of “dole” charities is a good example: These have always ee 
regarded as good charities ; but in directing schemes the court has anit to 
sanction the augmentation of the doles or to increase their number, not bee oe 
they were not charitable, but because the court in its discretion has regar = 
them as mischievous in their results. This was strongly put by Sm R. T. 
KINDERSLEY, V.-C., in A.-G. v. Marchant (9) (L.R. 3 Eq. 424, at p. 431): - 
hink, by common consent it is established at the present day that there is nothing 
ane eae to a parish, and especially to the poor inhabitants of it, than having 
stated sums periodically payable to the poor of that parish by way of Gate es Re 
The only effect of such gifts is to pauperise the parish . . . I think it would : re 
mental to the poor of these parishes to increase what has already been dedicated to 
them by the testator. 


In Re Campden Charities (10) Str GrorGE JEssEL, M.R., said of such a gift 
(18 Ch.D. 310, at p. 327): 


There is no doubt that it tends to demoralise the poor and benefit no one. 


In Pemsel’s case (3) itself Lorp HrrscHeEtt said this ( [1891] A.C. 531, at p. 
572) : 

It is a mistake to suppose that men limit their use of the word “ charity ”’ to those 
forms of benevolent assistance which they deem to be wise, expedient, and for the 
public good. There is no common consent in this country as to the kind of assistance 
which it is to the public advantage that men should render to their fellows, or as to the 
relative importance of the different forms which this assistance takes. There are some 
who hold that even hospitals and almshouses, which are specially mentioned by the 
legislature, discourage thrift, and do upon the whole harm, rather than good. This 
may be an extreme view enteftained by few, but there are many who are strongly 
convinced that doles, and other forms of beneficence, which must undoubtedly be 
included, however narrow the definition given to the term ‘charitable purpose,” 
are contrary to the public interest ; that they tend to pauperise and thus to perpetuate 
the evil they are intended to cure, and ought to be discouraged rather than stimulated. 
It is common enough to hear it said of a particular form of almsgiving that it is no 
real charity, or even that it is a mischievous form of charity. I think, then, that a pur- 
pose may be regarded by common understanding as a charitable purpose, and so des- 
cribed in popular phraseology even though opinions differ widely as to its expediency 
or utility. 

The existing categories of objects regarded by the law as charitable have been 
fixed by judicial decision. Lorp MAcnaGHTeEn, in Income Tax Special Purposes 
. Comrs. v. Pemsel (3), summarised and classified those categories. A gift which 
is shown in fact to be for the advancement of education or of religion, or for 
the relief of poverty, must, in my opinion, be treated by the courts as a good 
charitable gift, just as if a statute had laid it down that a gift of such a descrip- 
tion was.a good charitable gift. Once the fact is established, any. inquiry: 
into consequence appears to me to be irrelevant. But iteis argued that, however 
true this may be of Lorp MacnaGuTeEn’s first three classes, it cannot be true 
of the fourth which actually speaks of objects “‘ beneficial to the community.” 
But this is to misunderstand Lorp MAcNAGHTEN’S language. His fourth 
class sweeps up a variety of objects which had been, or might in the future be, 
held to be beneficial to the community. In the present case, if my view of the 
‘authorities is correct, the prevention of cruelty to, or the infliction of pain 
upon, animals, and the benefit of animals not noxious to man are good charitable 
objects which have been held to be beneficial to the public, and I do not see 
how at this time of day it can be asserted that a particular exemplification 
of those objects is not beneficial merely because in that particular case the 
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achievement of those objects would depriv i i ; 
benefits, however eS ie those bench bien =f ey < Suataat waa 
be ie pals wih je aa mang Saipan evidence which was not before the court 
to the great confusion of Pe tels 2 a all ae ea peeritable ahais 
charities would no doubt fall if ed I On i Se eer erncemMeds. Many existing 
é Such a criterion were to be adopted. It is to 
be noticed that Russexx, L.J., himself, in speaking of Re Foveaux (1), went 
no further than to say ( [1929] 1 Ch. 557, at p. 582), that anti-vivisection 
societies ** might possibly in the light of later knowledge in regard to the benefits 
accruing to mankind from vivisection be held not to be charities.” This is far 
from suggesting that Re Foveaux (1) was wrongly decided as the Crown now 
a aajettiree Bre: ate tant Pea pgokes which was originally charitable 
oink Sacer oamangers 4 t charitable because of an increase in the benefits 
he practice at the suppression of which it is aimed. This, if I 
may say so, with the utmost respect, is to me a novel conception, and, in the 
absence of authority binding upon me, I am unable to accept it. 

The alternative argument of the Crown, namely, that in the light of the facts 
as known to-day the objects of the society, however charitable they were at 
the date of Re Foveaux (1) cannot be regarded as charitable to-day because of 
the increase of the benefits derived from vivisection, is based on this inter- 
pretation of the words of Russrety, L.J. But, apart from the objections which, 
for my part, I see to the proposition of law involved, the argument appears 
to me to break down on the facts. The benefits derived from vivisection were 
in 1895 very great indeed, as appears from the report of the Royal Commission 
which, as I have said, was in evidence before Cuirty, J., a fact which can only 
be ascertained by an examination of the record. RussEtt, L.J., does not appear 
to have been aware of this. It is true that a large field of benefit to humanity 
has since been opened up, particularly in regard to the treatment of disease. 
But if these benefits are now to be regarded as sufficient to deprive a gift aimed 
at the suppression of the ill-treatment of animals of its charitable character, 
I cannot see why the known benefits were not sufficient in 1895. But Currry, J ro 
did not even inquire into that matter. 

In the present case an additional argument is available which I find convincing, 
that an object which falls within an established category of charity, if its quali- 
fication for holding that status consists in a moral benefit to the commu y, 
cannot be taken out of that category by proving that great material benefits 
are derived from the practice which the gift aims at suppressing. I cannot see 
how any court can be asked to weigh material against moral benefit, however 
easy a particular judge, speaking as an individual, may find it to solve the 
problem involved in a manner satisfactory to his own conscience. 

Counsel for the Crown [Mr. Stamp] argued that Re Foveaux (1) was wrongly 
decided because, as he said, Cuirry, J., had misused the word ‘“ cruelty.” 
That word, he said, could not properly be used to describe the justifiable inflic- 
tion of pain, and he quoted Lewis v. Fermor (11). That case was decided upon 
the special language of a criminal statute and has not, in my opinion, any 
general application. In 1895, as in 1945, the supporters of vivisection were 
maintaining that the infliction of pain was justifiable; but as Cuirry, J., 
said ( [1895] 2 Ch. 501, at p. 507) : 

The question of what is and what is not justifiable is a question of morals, on which 
men’s minds may reasonably differ and do in fact differ. 

In any case, the view that the suppression of cruelty is a necessary factor in a 
charitable gift for the benefit of animals is not, as I have already indicated, 
one to which I can subscribe. 

The last argument on which I must say a word is to the effect that the objects 
of the society are in part at any rate non-charitable, in that they comprise the 
repeal of the Cruelty to Animals Act, 1876, and the promotion of legislation 
forbidding experiments on living animals. These objects, it is said, are 
“ political’ and “‘ political”? objects are not charitable. LorD PARKER OF 
WanppineTon, in Bowman v, Secular Society, Ltd. (12), referred to the objects 
of the Secular Society which comprised matters of acute political controversy. 
If is, I think, in reference to matters of that kind that the language of Lorp 
Parker OF WADDINGTON must be interpreted when he says ( [1917] A.C. 406, 
at p. 442): 
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‘ attainment of political objects has always been held invalid, 
not oa aia toga ieee Ae beeen the Boure has no means of judging whether a 
proposed change in the law will or will not be for the public benefit ae 
I feel difficulty in applying these words to a change in the law which is, in epee 
parlance, a “‘ non-political ” question. I do not in any case think that t ef Rom 
apply when the desired legislation is merely ancillary to the attainment of what is, 
ex hypothesi, a good charitable object. If before the passing of the various 
statutes relating to cruelty to animals a society having as its object the sup- 
pression of cruelty to animals had included, as a means of attaining its main 
object, the ancillary object of obtaining the enactment of that very legislation, 
it could scarcely have been said that it thereby lost its status as a society estab- 
lished for charitable purposes only. A charitable institution must surely be at 
liberty to achieve its object by the most efficient and practical means which 
may well be legislation. Some of the difficulties arising from the language 
of Lorp PARKER OF WADDINGTON are discussed in TUDOR ON CHARITIES, 5th 
Edn., p. 41. 

I would allow the appeal. 


MacKiynon, L.J.: The appellant society made-a claim in Dec., 1943, 
before the Special Commissioners of Income Tax to be exempt from income 
tax on its income from investments amounting to £2,876 15s. 7d. ‘That claim 
was based on the Income Tax Act, 1918, s. 37, which provides for such exemp- 
tion for the income from investments “‘ of any body of persons or trust estab- 
lished for charitable purposes only.”’ If this society is established “ for charit- 
able purposes only,’’ those purposes must be within the fourth category in 
Lorp MAcCNAGHTEN’s famous definition in Comrs. of Inland Revenue v. Pemsel 
(3) ({1891] A.C. 531, at p. 583), namely, as being “a trust for other purposes 
beneficial to the community not falling under any of the preceding heads.” 

Whether this society is “‘ established for charitable purposes only ’’ that is, 
‘* for purposes beneficial to the community,”’ is clearly a question of fact to be 
decided upon evidence. The Commissioners heard a considerable amount of 
evidence, and its details are clearly stated in the special case. Having read that 
account of the evidence, I am abundantly satisfied that the avowed purposes 
of this society are not beneficial to the community. Indeed, I am equally 
satisfied that the successful achievement of those purposes would inflict incal- 
culable injury on the community and on all mankind. The primary avowed 
purpose of the society is to induce the Legislature “‘ totally to suppress the 
practice of vivisection.’’ Other avowed objects are (1) “ opposition to the 
immunisation: (by innoculation) of the members of the armed forces against 
typhoid,” and (2) ‘‘ opposition to the immunisation of the civil population 
against diphtheria.” Of the immense benefits to mankind which medical 
research has conferred by means of what is summarily called vivisection there 
was an imposing body of testimony. This evidence, say the Commissioners 
in the special case, ‘‘ we accepted in its entirety.’’ It is probably not too much 
to say that those benefits equal, if the sum of them does not exceed, the blessings 
on mankind bestowed earlier by the labours of Jenner, Simpson and Lister. 

The main purpose of this society is to put an end to all further medical 
research of this character. And its &vowed aim of preventing inoculation 
against typhoid and diphtheria is to deprive mankind of some of the benefits 
that such medical research has already conferred upon it. In short, the pur- 
poses of this society, so far from being “ beneficial to the community,’’ might, 
with reason, be stigmatized as malignantly designed for the injury of the com- 
munity. It is not surprising that the Commissioners in the special case state 
as their own conclusion of fact upon the evidence that “ the object of the society, 
so far from being for the public benefit, is gravely injurious thereto, with the 
result that the society cannot be regarded as a charity.” I cannot imagine 
that any body of sensible men, upon the evidence produced to them, could arrive 
at any other conclusion. 

But though this was their conclusion as sensible men upon the facts, the 
Commissioners were unhappily persuaded that, as a matter of law, by reason of 
a reported case, they were constrained to hold that this society is established 
for purposes beneficial to the community. That case is Re Foveaux (1), and 
was decided by Curry, J., as he then was, fifty yearsago. It concerned bequests 
to two anti-vivisection societies, and the question was whether these were good 
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charitable bequests. That question, as I conceive, involved the determination 
of an issue of fact. Curry, J., says ( [1895] 2 Ch. 501, at p. 504): 
OP Baa he Asani es must be some public purpose—something tending to the benefit 
As it appears to me, the issue which the judge was called upon to decide 
was: ‘Has it been proved to me, by the evidence to which I have listened, 
that the purposes of these societies are beneficial to the community ?”’ Inci- 
dentally, I may remark, it is not possible to discover from the report what was 
the evidence called at the hearing. The judge makes no reference to it in his 
judgment. At the hearing of this appeal Lorp GREENE, M.R., sent to the Record 
Office for the file of Re Foveaux (1). From that it appeared that the material 
before the court by way of evidence was the report of the Royal Commission 
on Vivisection of 1876. I have not had an opportunity of looking at that 
weighty volume, and I do not think it was necessary for me to do so. I expect 
that the Royal Commissioners referred to, and possibly quoted, the evidence 
of witnesses before them, and that there was sharp conflict of opinion between 
such witnesses. 
_ If, however, I am right in thinking that the issue to be determined by the 
judge was: “ Has it been proved to me, by the evidence adduced before me, 
that the purposes of these societies are beneficial to the community ?”’, he in 
terms declined to fulfil that task, giving as his reason that on this disputed 
issue it was the duty of the court to ‘‘ stand neutral.”” He says ( [1895] 2 Ch. 
501, at p. 503: 

. . the court does not enter into, or pronounce any opinion on, the merits of the 
controversy which subsists between the supporters and opponents of the practice of 
vivisection. It stands neutral. 


He goes on to say later (ibid., at p. 507) : 


The intention [of these societies] is to benefit the community; whether, if they 
achieved their object, the community would, in fact, be benefited is a question on which 
I think the court is not required to express an opinion. 


I do not understand this reasoning. Surely ‘“‘ the controversy between the 
supporters and opponents of the principle of vivisection ’’ is simply whether 
the practice of that principle is or is not of benefit to the community ? And 
that was the issue which the court was called upon to determine. In deciding 
any issue of fact a tribunal cannot “‘ stand neutral.’’ It must decide that one 
party to the dispute is right and the other party wrong. As it seems to me, 
the judge was declining to decide the very issue that was raised before him. 
In finding, as he does, that ‘‘ the intention of these societies is to benefit the 
community,”’ the judge did not, so far as I know, rely upon evidence he had 
heard or read, but rather upon the fact that societies for the prevention of cruelty 
to animals had, in previous cases, been held to be charitable, and upon an assump- 
tion that the purpose of these societies was to prevent cruelty to animals. For, 
after referring to the cases about societies for the prevention of such cruelty, 
he adds (zbid., at p. 507): 

. it would seem to follow that an institution for the prevention of & particular 
form of cruelty to animals is also charitable . . . Cruelty is degrading to man; and a 
society for the suppression of cruelty to the lower animals, whether domestic or not, 
has for its object, not merely the protection of the animals themselves, but the advance- 
ment of morals and education among men. 


This seems to me to confuse the motives of those who support such a society 
as this with their money with the purposes of the society that receives and 
uses that money. But the motive of those who provide the money is immaterial. 
So, I think, it was rightly held by RusseE.1, J., as he then was, in Re Hummel- 
tenberg (5). The head-note seems properly to summarise his judgment : 

The opinion of the donor of a gift or the creator of a trust that the gift or trust is for 
the public benefit does not make it so, the matter is one to be determined by the court 
on the evidence before it. 

And he disagrees with ‘“‘a sentence in the judgment .. . in Re Foveaux (1) 
to the contrary.” ' 

Upon the reasoning and assumption of Carrry, J., I conceive that a society, 
whose object was to secure legislation making illegal the manufacture and 
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sale of rat-traps and rat poisons, would have to be held established ion eae 
purposes ; and that the more readily if the tribunal insisted on “ standing 
neutral” upon the question whether rats are, or dre not, vermin that are 4 
menace to mankind. Indeed, if it be true, as gome may think, that : 
. . the poor beetle, that we tread upon, 
In corporal sufferance finds a pang 4s great 
As when a giant dies. . . 

a society to promote legislation to prohibit the manufacture and sale of all 
insecticides would seem to have good ground for a like claim. 

For these reasons, I cannot think that the case of Re Foveaux (1) constrains 
me, as the Commissioners thought it constrained them, to hold that the appellant 
society is ‘“ established for charitable purposes only.” It was said in argument 
that that case has been referred to without disapproval, or even with approval, 
in this court. That may be so; but the references were only to incidental 
matters. The main ground of the decision has never been the subject of dis- 
cussion and review. And a serious doubt as to its correctness was voiced by 
RusseEt., L.J., in Re Grove-Grady (6). In this appeal its correctness 1s directly 
involved, and for my part I think it should be overruled. In truth that phrase 
need not be used, and is perhaps inaccurate. CHITTY, A in Re Foveaux (1) 
had to decide a question of fact, though, as I think, he declined to decide it. 
The question to be decided here is one of fact, and it would be more correct 
to say that some of the considerations stated by the judge in Re Foveausx (1) 
as relevant to his conclusion cannot be regarded as admissible. 

Jn the result my conclusion is that the decision of MACNAGHTEN, J., allowing 
the appeal from the Commissioners was right, and that this appeal from his 
judgment should be dismissed with costs. 


Tucker, L.J. [read by MacKinnon, L.J.]: Approaching, as I do for the 
first time, the question of the application of Lorp MAcNAGHTEN’S fourth division 
in his definition of charitable trusts in Pemsel’s case (3), namely, “‘ trusts for 
other purposes beneficial to the community not falling under any of the pre- 
ceding heads,” and experiencing some difficulty in ascertaining from the 
authorities the principles that have been applied, I am relieved to find that. 
others more familiar with the subject have not met with any greater measure 
of success. 

In TyssEen’s ‘“ Law or CHARITABLE BEQUESTS,”’ 2nd Edn., the authors write : 

There remains the fourth of Lorp MAcNAaGHTEN’s heads, namely, “ other purposes 
beneficial to the community not falling under any of the preceding heads.’’ These 
purposes cannot be classified or reduced to any principle. All we can do is to look 
at the cases and see what has been decided. 


More recently in an article in the LAw QuARTERLY REVIEW, July, 1945, 
Vol. 61, from which I have derived much assistance, it is said (at p. 279): 

. . . The fourth head, gifts for the benefit of the community, is a collection of dis- 

jointed decisions, for which no complete definition or connecting principle has ever been 
enunciated. 
If these statements are correct, as I am inclined to think they are, the Court 
of Appeal is, at any rate, left with a considerable measure of freedom in deciding 
any particular case that comes before it. Although no complete or satisfactory 
connecting principle may be discernible, certain propositions are, I think, 
established which afford some guidance to the correct approach to the problem. 
Two of the propositions are as follows: (1) Not all trusts beneficial to the 
community are charitable. Benefit to the community is an essential requisite, 
but there is a further necessary, if somewhat elusive, element, namely, that 
the trust should be analogous to trusts for purposes enumerated in or within 
the spirit of the Statute of Elizabeth : see A.-G. v. National Provincial Bank (13). 
(2) The question whether a gift is or may be operative for the public benefit 
is a question to be answered by the court by forming an opinion upon the evidence 
before it. It does not depend upon the intention of the donor : see Re Hummel- 
tenberg (5), and Re Grove-Grady (6). 

No. 2 is, in my view, vital to the decision of the present case, which raises 
the question of the admissibility of certain evidence led for the purpose of 
negativing any presumption there might otherwise have been that the objects 
of this society were or might be beneficial to the community. If this is a matter 
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for iy court to decide, and if communal benefit is essential, upon what evidence 
is the court to act ? Upon what principle can it be said that the court must 


or one better suited to the Legislature, I would answer that this might be a good 
reason for removing such matters from the purview of the courts, but that it 
ean be no justification for requiring the courts to adjudicate blindfold. No 
authority has been cited for the proposition that such evidence is inadmissible 
save the statements of Cutty, J., in Re Foveaux (1), where he says ( [1895] 
2 Ch. 501, at p. 503), referring to this particular society : 

In determining this question of charity the court does not enter into, or pronounce 
any opinion on, the merits of the controversy which subsists between the supporters 
and opponents of the practice of vivisection. It stands neutral. 

And later (ibid., at p. 507) : 

The purpose of these societies, whether they are right or wrong in the opinions they 
hold, is charitable in the legal sense of the term. The intention is to benefit the com- 
munity ; whether, if they achieved their object, the community would, in fact, be bene- 
fited is a question on which I think the court is not required to express an opinion. 

With great respect, this seems to me to conflict with the later decisions in 
Re Hummeltenberg (5), and Re Grove-Grady (6), to the effect that it is the function 
of the court to decide the question of benefit to the community on the evidence 
before it, and appears to be an abdication by the court of its functions in favour 
of the intention of the donor based on some supposed irrebuttable presumption 
of moral benefit to the community resulting from a movement directed to the 
alleviation or prevention of suffering amongst animals. In this connection I 
would observe that in the case of societies for the prevention of cruelty to animals 
one would not normally expect to find any conflict between the moral benefit 
and the material disadvantages to man resulting from the diminution of cruelty. 
We are, as a race, peculiarly solicitous for the welfare of animals, but, none the 
less, both the law and the practice of society recognise that animals may be ~ 
used for the service and benefit of man, even at the expense of the infliction 
of some suffering. The offence of ‘cruelty,’ broadly speaking, involves an 
element of wantonness or the causing of unnecessary suffering, and, in con- 
sidering what is necessary or justifiable, the requirements of man are to some 
extent taken into consideration. If, however, in the case of a trust for the 
benefit of animals, such a conflict does arise, it is, in my view, the duty of the 
court to decide, and to decide on the evidence adduced with reference to the 
resulting benefit or detriment to the community. 

Counsel for the appellants relied on the passage in Re Cranston (4) in the 
judgment of FirzGisson, L.J., quoted with approval in Re Wedgwood (2) 
by Lorp Cozens-Harpy, M.R. ( [1915] 1 Ch. 113, at p. 117), in which it was 
said ( [1898] 1 I.R. 431, at p. 446) : 

. . . Any gift which proceeds from a philanthropic or benevolent motive, and which 
is intended to benefit an appreciably important class of our fellow-creatures (including, 
under decided cases, animals), and which will confer the supposed benefit without 
contravening law or morals, will be charitable.”’ “‘ 

Here I would emphasise the words “and which will confer the supposed 
benefit ’’ as indicating the duty of the court to inquire whether the benefit 
will in fact result. These words were again quoted with approval by Lorp 
Hanworth, M.R., in Re Grove-Grady (6) ( [1929] 1 Ch. 557, at p. 572), but as 
it is clear from the judgments in that case that the court considered that. benefit 
to the community, and not merely to the animals, was necessary, I doubt 
whether it was intended to endorse the view, if, indeed, FirzGrpBon, L.J., 
ever held it, that benefit to the animal world alone, irrespective of any resulting 
moral or material benefit to mankind, would suffice to satisfy the requirements 
of Lorp MAcNAGHTEN’S classification under the fourth head in Income Tax 
Special Purposes Comrs. v. Pemsel (3). But however this may be, I know of 
no English authority for the proposition that, once some benefit to animals 
is established, the court is precluded from receiving evidence as to the corres- 
ponding detriment to mankind. Such a proposition appears to me to be nega- 
tived by the whole trend and reasoning of the judgment of RussE.t, L.J., 


in Re Grove-Grady (6). 
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If such eviderce is admissible, as, in my opinion, it is, this case is concluded 
in favour of the Crown, since the evidence given before, and accepted by, the 
Special Commissioners was all one way and stood uncontradicted and un- 
challenged. I am in complete agreement with the judgment of MACNAGHTEN, 
J., and consider that this appeal should be dismissed, and that Re Foveaus (1) 
must be overruled. 

Appeal dismissed with costs. Leave to appeal to the House of Lords. 

Solicitors: Shield & Son (for the appellants) ; Solicitor of Inland Revenue 
(for the respondents). 

; {Reported by F. GUTTMAN, Esq., Barrister-at-Law.] 


SOMERSHIELD v. ROBIN. 


[Court or AppEaL (Lord Greene, M.R., du Pareq and Tucker, L.JJ.)> 
January 16, 17, 1946.] 


County Courts—Jurisdiction—Action for recovery of possession—Limit of juris- 
diction—-Furnished house—W hether apportionment provisions of Rent Restric- 
tions Acts apply—County Courts Act, 1934 (c. 53), s. 48 (1)—Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920 (c. 17), 8. 12 (2), proviso (1) 
—Rent and Mortgage Interest Restrictions Act, 1923 (c. 32), 8. 10. 

Statutes—Construction—With reference to other statutes alio intuitu. 

An action was brought by the respondent in the county court for posses- 
sion of a furnished house let at a rent of £272 a year. The judge, having 
deducted a sum of £150 in respect of the use of the furniture and a further 
sum of £45 in respect of rates which were payable by the landlord, held 
that the action being one in which neither the value of the land in question 
nor the rent payable in respect thereof exceeded £100 a year, was within 
the jurisdiction of the court under the County Courts Act, 1934, s. 48 ( 1) 
and made an order for possession. It was contended on behalf of the 
appellant tenant that the contractual sum of £272 was rent issuing out of 
the land demised and, therefore, payable in respect of the land and that there 
was nothing in the County Courts Act which justified the process adopted 
by the judge. On behalf of the respondent it was contended that in con- 
struing the County Courts Act, 1934, s. 48 (1), and determining what rent 
was payable in respect of the land in question, the court should, in so far 
as the use of the furniture was concerned, apply the apportionment provi- 
sions of the Rent Restrictions Act, 1920, s. 12 (2), proviso (i), as amended 
by the Rent Restrictions Act, 1923, s. 10, and that a similar dissection of . 
the contractual figure should be made in respect of the rates. Alternatively 
it was contended that the contractual figure was rent payable in respect 

- of the premises and the furniture and not in respect of the land, and that, 
therefore, the only matter to be taken into account was the value of the land 
which was below £100 :— 

Hewtp: the County Courts Act, 1934, s. 48 (1) should be interpreted in 
its obvious and prima facie meaning and the contractual sum of £272 being 
rent issuing out of the land, for non-payment of which there was a right to 
distrain, was ‘“‘ payable in respect of the land in question.’ The county 
court judge had, therefore, no jurisdiction to try. the action and make an 
order for possession. 

Per cur: An Act of Parliament should not be construed by having 
regard to the special, obscure and artificial language of an Act directed 
to a totally different subject-matter and actuated and governed by a 
completely different policy. 


[EDITORIAL NOTE. This case decides an interesting point in connection with 
the jurisdiction of the county court. It is argued that in proceedings for possession 
of & furnished house the judge, in order to ascertain the ‘‘ rent payable in respect there- 
of,” is entitled to deduct from the contractual paymert a sum attributable to the use 
of the furniture, on analogy with the apportionment made in cases under the Rent 
Restrictions Acts. It is held, however, that ‘“ rent ’’ means @ sum issuing out of land 
for which distraint may be lovied. The apportionment which takes place under the 
Rent Restrictions Acts is necessary to make the Acts work, but there is no justification 
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for epplying the principle to an entirely different statute where it is unnecessary. A 
: pe ee that, wherever a tenant obtained 
‘ , Such as the use of furniture, or the giving of a restrictive 
covenant by the landlord, the contractual sum could not be regarded as “ payable 


As To Lurwit or JURISDICTION OF County Courts rn AcTIONS FOR RECOVER 
Y OF 
POSSESSION, see HALSBURY, Hailsham Edn., Vol. 8, p. 174, para. 271; and For 
CasEs, see DIGEST, Vol. 13, pp. 469, 470, Nos. 190-192. 


As TO CONSTRUCTION oF STATUTES By REFERENCE TO STATUTES Atrio Intuitu 
DIG Hee BURY, Hailsham Edn., Vol. 31, p. 489, para. 618; and For CasEs, seo 
DIGEST, Vol. 42, p. 662, Nos. 108-713.) °°” P , 89 


Case referred to : 


(1) Mackworth v. Hellard, [1921] 2 K.B. 755: ai Diol 86a it: 3 s 
693; 125 L.T. 451. J : 1ges Pe ; 90 L.J.K.B. 


APPEAL by the defendant from an order of His Honour Jupe@E Burais, made 
at Altrincham County Court, on Oct. 17, 1945. The facts are fully set out in 
the judgment of Lorp GREENE, M.R. 

G. G. Honeyman for the appellant. 

Redmond Barry, K.C., and J. S. R. Abdela for the respondent. 


_ Lorp Greene, M.R.: This appeal raises a simple point which is not without 
importance ; but I have come to a clear conclusion as to the proper answer to 
the question. The action was an action to recover possession of a house which 
was held on a monthly tenancy. The tenancy having been determined by notice 
to quit the tenant failed to deliver possession and this action was commenced 
in the Altrincham County Court. The only question which arises is whether 
the county court judge had jurisdiction to entertain the action. The county 
court judge held that he had jurisdiction and made an order in favour of the 
plaintiff. Against that order the defendant appeals. 

The house was what is commonly called a furnished house, and the rent 
payable was £272 a year. By the County Courts Act, 1934, s. 48 (1), the juris- 
diction of the county court is defined as follows : 


A county court shall have jurisdiction to hear and determine any action for the 
recovery of land where neither the value of the land in question nor tke rent payable 
in respect thereof exceeds the sum of one hundred pounds by the year. 


The county court judge was apparently satisfied that the value of the land did 
not exceed the sum of £100 a year, but that was not sufficient to establish his 
jurisdiction because it had to be shown that the rent payable in respect of the 
land did not exceed the sum of £100 a year. The judge was confronted by the 
fact that the rent payable was £272 a year and, therefore, in order to obtain 
jurisdiction he had in some manner to get that figure down to a figure fot 
- exceeding £100 a year. He did that in this way. He accepted evidence in 
relation to the furniture which satisfied him that the furniture was worth a 
sum of £150 a year; he, therefore, deducted £150. He also inquired into the 
question of rates and water rate, which under the lease were payable by the land- 
lord and he ascertained that the rates and the water rate amounted to £31 
for rates and £4 odd for water rate ; he, therefore, deducted those figures. He 
also appears to have made a deduction of about £10 in respect of chief rent ; 
but that is rather obscure, and it does not matter for the purposes of this appeal, 
whether he was or was not ma king that deduction, because the total of the amount 
he deducted in respect of furniture and the amount deducted in respect of 
rates and water rate gave him a figure below £100. 

It is argued by the appellant that there is nothing in the County Courts Act 
which justifies any such process. The words of the subsection which are crucial 
in this case are these: ‘the rent payable in respect thereof”; that is to say, 
in respect of the land in question. It is pointed out that the sum of £272 which 
is referred to in the lease is unquestionably rent. It is pointed out that it issues 
out of the land demised. There can be no question about that ; it is @ point 
which has been settled for very many years. It is truly rent because it can be 
distrained for, and rent in the definition of Coxe upon LirrLEToN—I read 
the citation from Foa on LANDLORD AND TENANT, 6th Edn., at p. 123—is: 


A certain profit reserved or arising out of lands or tenements, whereunto the lessor 
may have recourse to distrain. 
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The £272 in this case unquestionably satisfies that definition. It is argued 
by counsel for the respondent that even accepting that definition it cannot 
be said that the rent is payable in respect of the land in question and he says 
that the only way in which you can discover how much rent 1s payable in respect 
of the land in question is by dissecting the figure of £272 and making 4 notional 
apportionment of part of it to rent in respect of the land and part of it to payment 
for use of the furniture. 

It cannot be doubted that in certain Acts of Parliament, in order to make 
them work and to achieve their obvious purpose, an apportionment of what is 
one integral sum is often necessary. It is extremely familiar in the law relating 
to income tax and an example of it, germane to the present type of question 
is, of course, to be found in the Rent Restrictions Acts. Sect. 12 (2), proviso (i), 
of the Act of 1920, enacts that the Act is not to apply to : 


. . . & dwelling-house bona fide let at arent which includes payments in respect of 
board, attendance, or use of furniture. 


What that section, having regard to the manifest purposes of the Act, means 1s 
that in order to make it work you must examine an integral rent and attribute 
part of it to the furniture. You cannot make sense of it unless that purely 
artificial process is gone through. It is necessary in order to make the Act 
work, and that that is the intention of Parliament is made manifest when the 
amending ect. 10 of the Act of 1923, is looked at, because that uses this expres- 
sion : 

. @ dwelling-house shall not be deemed to be bona fide let at a rent which includes 
payments ‘in respect of attendance.or the use of furniture unless the amount of rent 
which is fairly attributable to the attendance or the use of the furniture, regard being 
had to the value of the same to the tenant, forms a substantial portion of the whole rent. 


Even there, it seems to me, an inaccuracy has not ben avoided because it would 
not be true to say that an amount of rent is attributable to the use of the 
furniture. What might be true to say would be that it would be right to attribute 
part of the figure of rent to the fact that the use of the furniture is included in 
the contract. It is perfectly true that in the normal case in arriving at the 
figure of rent of a furnished house the figure is loaded by reason of the fact 
that under the contract the tenant is going to have something more than the 
mere occupation of the house, namely, he is going to have the use of the furniture. 
That does not mean that the figufe arrivad at is any the less rent, nor does it 
become true to say that part of the rent must be treated as rent for furniture. 
It is entirely artificial. In the Rent Restrictions Act that artificiality must be 
made use of in order to make the provision work at all and it is perfectly clear 
that that was the intention of Parliament. But in’ the County Courts Act 
we are not assisted by considerations of that kind. There is nothing in the Act 
to suggest that any artificial meaning is to be put on the words or that some 
artificial process is to be gone through for the purpose of arriving at a result 
which has no reality at all. When this process of dissection has taken place it 
is quite untrue to say that that portion of the contractual sum which is attributed 
by the court to the rent is the rent payable in respect of the land. It is not. 
It is an entirely artificial figure which cannot be said to be rent payable in 
respect of the land. The rent payable in respect of the land is the contract] 
figure which issues out of the land and for which. distraint may be levied. it 
seems to me quite untrue to say that because historically the figure of rent was 
arrived at by taking into consideration the fact that use of the premises was to 
include furniture, because historically that is the way in which the figure we> 
built up by negotiation between the parties, that means that the figure when 
arrived at and inserted in the rent is any the less rent in respect of the land. 
If the legislature had meant that in such cases apportionment was to take place 
it could quite easily have said so ; it could quite easily have used the appropriate 
language. In the Rent Restrictions Act, 1923, s. 10, it used language which, 
though, as I have said, not strictly accurate, at any rate made it quite clear 
that such an apportionment was to take place and it could quite easily have 
used language of that kind in this section if it had so intended. 

It is to be observed that this suggestion that the dissection is to take place 
would apply in every case, it seems to me, if it were well founded, where under 
a lease the tenant obtains some additional advantage. I put a case to counsel 


C.A.] SOMERSHIELD v. ROBIN (Lorp GREENE, M.R.) 221 


ee geen: in argument, which is not uncommon, a case where a land- 
lorc Shop to a tenant and undertakes not to carry on a competing business 
in sea neighbouring shop of his own. The rent payable in such a case is obvi- 
wi y , as Acsaperas of business and figures, arrived at by taking into consideration 
the fact that the landlord is binding himself by this covenant and the tenant 
wa getting that additional advantage. It seems to me that in that case it would 

perfectly impossible to say that the figure of rent in the lease must, in order 
to determine the question of county ccurt jurisdiction, be dissected and some 
part of it attributed to the value of the covenant and the residue only to the 
value of the right of occupation under the lease. After all, cases where the 
tenant gets something over and above the mere tenancy of the land are legion 
and of infinite variety and, in every case, according to this argument, you 
would have to split ‘up the amount, and take an artificial figure as being the rent 
im respect of the land and treat the balance as a payment in respect of the 
collateral or additional advantage. I can find nothing in the subsection to 
justify any such process. 

Counsel for the respondent placed reliance on the provisions of the Rent 
Restrictions Act, which I have quoted, and he said that this can be and should 
be looked at for the purpose of assisting the court in construing the County 
Courts Act, s. 48 (1). I cannot accept that proposition. I cannot imagine 
anything more dangerous than to attempt to construe an Act of Parliament 
directed to a totally different subject-matter by having regard to the very 
special, very obscure and artificial language of such an Act as the Rent Act, 
which is directed to a totally different subject-matter and actuated and governed 
by a completely different policy. I can find no assistance whatever in referring 
to the provisions of the Rent Act. Counsel submits that, if, for the purposes 
of the Rent Act, a rent includes payment in respect of furniture, it is possible 
to say, for the purposes of the County Courts Act, what rent is payable in respect 
of the house. That is, I think, quite illegitimate and I must decline to accept 
that argument. 

So far, therefore, as furniture is concerned, I think that the section must be 
interpreted in accordance with its obvious and prima facie meaning and that the 
rent payable is rent payable in respect of the land in question and that it is 
impossible to dissect the rent and say that part is payable in respect of the 
land and part in respect of the furniture. 

That is sufficient to dispose of this case because unless the £150 is deducted 
the necessary figure of £100 is not reached. But the county court judge 
deducted the figures for rates and water rate and it would be right for me to say 
something about that. It seems to me that it was just as illegitimate to dissect 
the contractual figure by deducting those sums as it was in the case of furniture ; 
but the answer is perhaps even simpler because I can see no justification what- 
ever for suggesting that when, under the tenancy agreement or the lease, the 
landlord takes the burden of the rates the figure of rent which the tenant 
covenants to pay is anything at all except rent in respect of the premises. What 
else is it ? You cannot dissect that figure and say that part of it is paid in 
respect of the premises and part of it is in the nature of an indemnity to the 
landlord for the obligation which he is taking off the tenant’s shoulders. Histori- 
cally no doubt that is how the figure of rent is built up, for rates are a thing 
which any intending landlord or tenant and any house agent will take into 
consideration when discussing and arriving at an agreed figure for the rent. 
But that is all history. When the rent is agreed it is rent and nothing else, 
and the fact that the landlord has insisted on that particular figure because 
he is taking on the duty of paying the rates seems to me to have nothing what- 
ever to do with the case. : 

I am averse to referring to authorities on,one Act of Parliament for the 
purpose of construing another and quite different Act, but, as it was referred to, 
I will say that the reasoning in the case of Mackworth v. Hellard (1) is entirely 
consistent with the view that I have just expressed. I have reached that view 
not because I rely on that authority or regard it as in any way governing the 
decision in thie case: I merely mention it by way of showing that I have not 
forgotten it and to give myself such satisfaction as may be gained from the fact 
that it seems to me to be quite consistent with the view that I take myself ; 
but I take that view quite independently of that case. 
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Counsel for the respondent tries to meet these arguments In an Ingemous 
way. He says, on the assumption that he is right on the question of the furni- 
ture, which I have held he is not : ‘‘ Once you deduct for the furniture then there 
is no figure which you can describe as rent payable in respect of the land. 
That seems to me to be getting the best of both worlds. He takes what is the 
rent and says: ‘“ Part of this is payable in respect of the furniture and I have, 
therefore, deducted that.” Then when it is said against him: “ That which 
is left is rent payable in respect of the land,” he says: “ Nothing of the kind ; 
there is no figure of rent’ payable in respect of the land.” It seems to me that 
he is bound to say that what is left is payable in respect of the land. I need 
not go into that further. , 

There is one concluding argument I should mention. It was to this effect : 
The sum of £272 was not rent payable in respect of the land and if, contrary 
to the first submission, no apportionment is permissible, then it still remains 
the fact that it is impossible to say of these premises that there is any rent 
payable in respect of them because the sum of £272, if not apportionable, is a 
rent payable in respect of two things, namely, the premises and the furniture ; 
therefore, counsel says, the only matter which has to be taken into account is 
the value of the land and that is below £100 per annum. I cannot take that 
view. I have already said that in my opinion the £272 is payable in respect 
of the land and it cannot be said that under this contract no rent is payable 
in respect of the land. If counsel’s argument was right, I am bound to confess 
that I can see no reason whatsoever for excluding from this application all 
sorts of cases, such as the one I have mentioned, where the landlord gives the 
restrictive covenant and numbers of other quite common cases of tenancies 
and leases. The only matter which the county court judge would have to con- 
sider would be the value and he would never have to consider rent because if 
counsel’s argument were accepted it would mean that wherever the tenant 
was getting an additional or collateral benefit it would be impossible to say 
that the contractual figure was payable in respect of the land because the tenant 
was getting something in addition. 

It seems to me that all these highly artificial ideas are not to be extracted 
from the simple language of the subsection which has, in my opinion, the meaning 
I have attributed to it. In the result the appeal must be allowed and the 
judgment of the county court judge reversed with costs here and below. 


pu Parca, L.J.: LorpD GREENE, M.R., has dealt fully with the point raised 
in this case in a judgment with which I agree. I only desire to add a few words. 
I agree, as I have said, with the whole of the judgment and particularly with my 
Lord’s observations as to the point raised which depended on the construction 
of the Rent Restrictions Act. The Rent Restrictions Acts are difficult enough 
to construe and it would be indeed a misfortune if one had to construe earlier 
Acts in the light of them and put the work of draftsmen who are no longer with 
us to the severe test of seeing how far they can be reconciled and made to fit 
in the framework in which the Rent Restrictions Act forms a principal part. 
It is quite unnecessary and it would be quite wrong to attempt to do anything 
of the kind. The County Courts Act with which we are dealing was enacted 
as recently as 1934, but it was an Act to consolidate certain enactments relating 
to county courts. The first County Courts Act was passed in 1849, and as to 
this particular section we have not traced it to its source, perhaps, but at any 
rate we know that it was in existence in the enactment of 1867. It may have 
been earlier. The result is that we must assume that when this section and 
subsection were enacted Parliament did not concern itself at all about the 
Rent Restrictions Acts because it was merely repeating legislation framed a 
very long time before the Rent. Restrictions Acts were thought of. Certain! 
the draftsman of 1867 may be supposed to have had in mind the old and ae 
may say, elementary learning which is to be found in the passage in Foa ON 
LANDLORD AND TENANT, 6th Edn., p. 123, which was read by Lorp GREENE 
M.R. When the draftsman talked of rent he meant what lawyers mean b ; 
rent and when that is understood the section becomes perfectly clear. I aoabe 
very much if the judge would have attempted to embark on this apportionment 
if he had not perhaps, rather become accustomed to the apportionment of rent 
as between house and furniture owing to the duty which he has to perform 
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under the Rent Restrictions Acts. I doubt if before those Acts it would have 
occurred to a judge that he was bound or empowered to embark on such appor 
tionment. The Act, I think, construed according to the ordinary language 
of lawyers, is plain enough, and, if so, we know what the rent is. The parties 
eallitrent. The plaintiff's witness says the rent included the use of the furniture 
also rates and water rate. It was an oral agreement and that, I think, is the 
end of the matter. 

I agree, further, that it is impossible to say that because furniture has been 
taken into account in a total sum agreed which includes the use of furniture, 
therefore, one cannot regard the total sum as rent ; if that argument prevailed, 
it would mean that the landlord letting a house with furniture was receiving 
no rent and, therefore, I presume, would lose the right to distrain for rent. 

I agree that the appeal must be allowed. 


Tucker, L.J.: I agree and I think the case is really quite clear. Counsel 
for the respondent had to rely on the words of sect. 48, “‘ payable in respect 
thereof.” It seems to me that once it is conceded that the money payment 
is properly described as. rent, that is to say that it is a payment which issues 
out of the land and for the non-payment of which the right to distrain exists, 
that is really an end of the matter. Anything which answers that description 
is in my opinion properly described as “‘ payable in respect of the land.’’ and 
that is the very essence of rent. 

In this case it is to be observed that the County Court Rules, Ord. 7, r. 3, 
provides that in an action for the recovery of land the particulars shall contain 
a full description of the land sought to be recovered and the annual value 
thereof and the rent, if any, and shall state the ground on which possession is 
claimed. In this case that rule was not complied with, as it should have been, 
by the plaintiff, whose duty<it was, under the rule, it is to be observed, to state 
the rent. I am not attempting to construe sect. 48 of the Act by reference to 
the language of the rule made under the Act, but it is to be observed that the 
draftsman of the rule did not think it necessary to say anything about rent 
payable in respect thereof, which fortifies my view that the fact that it was rent 
shows that there was no need to use such language as “‘ payable in respect 
thereof.” 

What I have said applies to an Act which is not dealing with the question 
of apportioning the rent or apportioning the rent as between furniture and 
other matters. Where you have an Act like the Rent Restrictions Act, which 
provides for apportioning the rent as between the different benefits received 
by the tenant, other considerations arise altogether and it seems to me quite 
impossible to read into sect. 48—which I think counsel for the respondent, has 
to do—after the words “rent payable in respect thereof ”’ the words “ or such 
proportion thereof as the county court judge shall determine to be fairly attri- 
butable to the enjoyment of the land.” 

I would only add that counsel for the respondent did not seek to rely upon 
the provisions of sect. 49 (3), which the county court judge thought in some 
degree supported the view at which he had arrived. 


Appeal allowed with costs. 


Solicitors: Maude & Tunnicliffe, agents for Jackson Barrett & Gass, Stock- 
port (for the appellant); Barlow, Lyde & Gilbert, for L. G. Ruddin & Co., 
Manchester (for the respondent). 

[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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NEALE v. JENNINGS. 
[Court or Appgat (Scott, MacKinnon and Morton, L.JJ.), January 18, 
1946. : 
eee ion Law—Cottage in rectory grounds—Whether necessary for convenient 
occupation of rectory—Whether Rent Restriction Acts applicable— Pluralities 
Act, 1838 (c. 106), s. 59. . 
Landlord and Tenant—Rent restriction—Cottage in rectory grounds—Claim for 
possession by rector—Whether necessary for convenient occupation of rectory 
—Question of fact—Pluralities Act, 1838 (c. 106), 8. 59. 

The appellant, the rector of a parish in Westmorland since 1938, occupied 
the large rectory, which contained in all 22 rooms. He was a bachelor, 
but shared the house with an army officer and his wife and their 2 children, 
and there were also living in the house a man and wife who rendered certain 
domestic services. The respondent had for many years been the tenant, 
at a rent of 2s. 6d. a week, of a cottage in the grounds of the rectory, which 
were 3} acres in extent. The occupants of the cottage, which was situated 
about 20 yards from the house, were the respondent, his wife, 3 children 
and a brother-in-law. The appellant gave notice, expiring on July 14, 
1945, to terminate the tenancy, on the ground that he required the cottage 
for a man and wife, whom he intended to empley as gardener-handyman 
and domestic servant respectively. In an action for possession the appellant 
relied on the provisions of the Pluralities Act, 1838, s. 59. The county 
court judge refused an order for possession, holding that the cottage was 
not necessary for the convenient occupation of the rectory within the 
meaning of that section :— 

Hetp: whether or not possession of the cottage was necessary for the 
convenient occupation of the rectory was a question of fact, and, as the 
county court judge had properly directed himself to the determination 
of this fact, his finding in favour of the respondent should not be disturbed. 

(EDITORIAL NOTE. The social conditions in which large country rectories exist 
today differ materially from those which obtained at the date of the Pluralities Act, 
1838, and the question of what buildings are necessary to their enjoyment must be 
decided as a question of fact at the present time. 

As TO PREMISES WITHIN THE RENT RESTRICTION ACTS, see HALSBURY, Hailsham 
Edn., Vol. 20, pp. 312-314, para. 369; and ror CasEs, see DIGEST, Vol. 31, pp. 557, 
558, Nos. 7042-7053. 

Case referred to : 


*(1) The Bishop of Gloucester v. Cunnington, [1943] 1 All E.R. 61; [1943] 1 K.B. 101; 
112 L.J.K.B. 151; 168 L.T. 68. 


APPEAL by the plaintiff from a decision of His Honour JupGE ALLSEBROOK 
given at Appleby County Court, on Oct. 22, 1945. The facts are sufficiently 
set out in the judgment of Scort, LJ. 

Malcolm Wright for the appellant. 

G. P. Glanfield for the respondent. 


Scorr, L.J.: The question is whether the Rent Restriction Acts apply to 
a cottage in the grounds of the rectory of Longmarton, in Westmorland. That 
turns on the principle laid down by this court in Bishop of Gloucester v. Cunning- 
ton (1). The decision there was that in a case where the Pluralities Act, 1838, 
s. 59, applies the Rent Restriction Acts are not applicable. The question is 
whether the cottage is within the principle so laid down by this court because 
1t 1s covered by the wording of the Pluralities Act. That particular question 


and the form in which it arises in this case has not come before the court before. 
Sect. 59 enacts that : 


Any agreement made for the letting of the house of residence, or the buildings, gardens, 
orchards, or appurtenances necsssary for the convenient occupation of the same, 
belonging to any benefice, to which house of residence any spiritual person may be 
required, by order of the bishop . . . to proceed and to reside therein . . . 


shall be subject to special legislation as to the right of letting and so on. 

If'this cottage in the grounds of the rectory building is a building or appur- 
tenance necessary for the convenient occupation of the house of residence, then 
this cottage is within the provisions of that special legislation, but if it does not 
come within that category it is not and the Rent Act applies. 
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In this case the rector wanted the cottage for use by hi 
of having a man and his wife whom he RNR to ee ne es 
rectory, and the question arises whether the rector was entitled to get possession 
on a notice to quit. The judge held that he was not entitled, because in the 
circumstances of the case, he took the view that the cottage was not necessar 
for the convenient occupation of the house. pad 
_ In my view the question whether a particular building is or is not necessary 
is a question of fact. The judge found the fact in favour of the tenant and 
against the rector. Prima facie that finding of fact is conclusive and if it is a 
finding of fact without any misdirection or law by the judge this court cannot 
interfere with it. In my view it was a finding of that kind. 

What counsel has urged on us is that the reason given by the judge shows that 
he was misinterpreting sect. 59. The judge held that in the circumstances of 
the case it was not necessary for the convenient occupation of the rectory 
because the rector could quite easily have used rooms in the rectory tor the 
purpose of housing the married couple he wanted to employ. The rectory 
was a very large house of 22 rooms.of which 19 were furnished, and the county 
court judge thought that in so large a house it was not possible to say that the 
inconvenience of having the couple in the house was such as to compel him to 
hold that the cottage was necessary for the convenient occupation by the rector 
of his own house. In taking that view I think he was not in any way mis- 
directing himself. If he was not, the finding is conclusive on this court. 

The Act of 1838 was passed at a time when many rectories were very large 
buildings but at a time when rectors were expected to give great hospitality 
and have many people staying with them from time to time in the house. But 
tempora mutantur. To-day these large houses are not a convenience to the 
rectors for the purpose of hospitality, but a very great burden, because of the 
changed financial position of many rectors. That aspect cannot be forgotten 
in considering the proper meaning of the word “necessary.” I think 
‘necessary ’’ must be read according to the particular circumstances of the 
time and the rectory to be considered. 

The appeal must be dismissed with costs. 

MacKinnon and Morton, L.JJ., agreed. 

Appeal dismissed with costs. 

Solicitors: Beachcroft & Co., agents for William Scorer, Appleby (for the 
appellant) ; Bell, Brodrick & Gray, agents for Hewitson & Harker, Appleby 
(for the respondent). 

[Reported by C. St.J. Nicnorson, Esq., Barrister-at-Law.] 


EYRE v. HAYNES. 


[Court oF APPEAL (Scott, MacKinnon and Tucker, L.JJ.), November 5, 
1945.] 


Landlord and Tenant—Rent restriction—House originally not within 1939 Act— 
Subsequent damage by enemy action—Rateable value reduced— Whether 
brought within the protection of the Act—New house—Rent and Mortgage 
Interest Restrictions Act, 1939 (c. 17), ss. 3 (1), 7 (1). 

A London house, which had been let for a number of years at a rent 
beyond the limit of the Rent Restriction Acts, was seriously damaged 
by enemy action in 1940, and the immediate neighbourhood practically 
devastated. On Mar. 8, 1943, on the expiration of the previous tenancy, 
the tenant entered into a fresh agreement with the landlords at a lower 
rent, and later in the same year the rateable value was reduced to £76 
per annum. On appeal from an order for possession made by a county 
court judge it was contended that, by reason of the damage and reduction 
in value, the house was a new house within the Rent and Mortgage Interest 
Restrictions Act, 1939, let for the first time on Mar. 8, 1943 :— 

Hep: the question whether it was or was not the same house was a 
question of fact, and the county court judge was entitled to hold, on the 
evidence before him, that, in spite of the extensive damage, the house 
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remained the same house as it was at the date when the 1939 Act came 
into force, at which date it was let at a rent which put it outside the protec- 
tion of the Rent Restriction Acts. The appeal therefore failed. 

[EDITORIAL NOTE. This is a point of some importance in connection with bombed 
property. It is held to be a question of fact whether the damage by enemy action 
is sufficient to destroy the identity of the premises, so as to make @ fresh lease entered 
into between the same parties a lease of a new house within the Rent Restriction Act. 

For Rent AND MortGaGE INTEREST RESTRICTIONS AcT, 1939, s. 3 (1), see HALS- 
BURY’S STATUTES, Vol. 32, p. 971.] 

ArpraL from the judgment of His Honour JupGe CoLLINGwoop sitting 
at Bloomsbury County Court, given on Oct. 10, 1945, whereby he adjudged 
that the plaintiff should recover from the defendant possession of a dwelling 
house known as 38, St. John’s Wood Park, London. The facts are sufficiently 
set out in the judgment of Scort, L.J. : 

Cecil.Binney for the appellant. 

F. W. Beney, K.C., and R. HE. L. Parry for the respondent. 


Scott, L.J.: This is an appeal from an order for possession of a house. 
At the date the Rent and Mortgage Interest Restrictions Act, 1939, came into 
force the house was rated at £113 per annum and was, therefore, outside the Act. 
On Mar. 8, 1943, the tenant made a new agreement with the landlord at a reduced 
rent and in August of that year the rateable value was reduced to £76 per annum. 
It was contended that the house was no longer the same house by reason of war 
damage and that the judge should have treated it as within the protection of the 
_ Rent and Mortgage Interest Restrictions Acts. The question is whether the 
house can be said to be a new house let for the first time, or is the same as before 
the war damage. 

There was no evidence as to the cause of the reduction in the rateable value, 
which might have been due to the deterioration of the neighbourhood, and not 
to the damage to the house. 

The county court judge held that the damage was not enough to prevent 
the. house remaining the same house as before the damage. Whether it was 
or not is a question of fact. I.am of the opinion that on the evidence before 
him the judge was entitled to hold as he did, and that the appeal should be 
dismissed. 

MacKinnon and Tucker, L.JJ., agreed. 

Appeal dismissed. 

Solicitors : Hancock and Scott (for the appellant); Lee and Pembertons (for 
the respondent). 

[Reported by C. St.J. Nicuotson, Esq., Barrister-at-Law.] 





DEYONG v. SHENBURN. 


[Court or AppraL (Lord Greene, M.R.., du Pareq and Tucker, L.JJ ) 
January 14, 15, 16, 1946.] 


Master and Servant—Duty of master—Proper system of working—Failure to take 
reasonable care to prevent theft of servant’s property— Whether breach of duty— 
Actor’s clothing stolen from dressing room. 

Negligence—Theatrical producer—Failure to take reasonable care to prevent theft 
—Actor’s clothing stolen from dressing room—LTnability of producer. 

Theatres—Failure of producer to take reasonable care to prevent theft—Actor’s 
clothing stolen from dressing room—Liability of producer. 

By an agreement in writing the respondent, a theatrical producer agreed 

_ to engage the appellant in a pantomime, and the appellant undertook free 
of salary, to rehearse at any place decided upon by the management for 
one week before production. During a rehearsal the appellant’s overcoat 
together with some articles he was to wear in the pantomime, were stolen 
from his dressing room. In dismissing an action by the appellant for 
damages for loss of his property, the county court judge found, as a fact 
that the respondent had not taken reasonable care for the safety of the 
property of the appellant, but held that the respondent was under no duty 
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to exercise such care. It was contended on behalf of the appellant (i) 
that it was an implied term of the agreement that the respondent should 
use all reasonable-care in the safeguarding of the appellant’s property and 
(11) in the alternative, that there was an obligation at common law on the 
respondent, as employer, to take reasonable care to provide a proper 
system of working which, it was contended, applied not only to the physical 
safety of the appellant but also to the safeguarding of his property :— 
_ HELD: (i) no implied term cout be imported into the agreement which 
imposed on the respondent a duty to exercise reasonable care in the safe- 
guarding of the appellant’s property. 

(ii) the respondent was under no duty to the appellant, at common law, 
by reason of the relationship of master and servant, to take reasonable 
steps to protect his property from theft. 


{EDITORIAL NOTE. The main point decided in this case is that the common law 
duty of an employer to provide a safe system of working does not extend to liability 
for loss of or damage to goods of the workman caused by third parties. The implica- 
tions of “ safe system of working ” were fully analysed by the Court of Appeal in Speed 
v. Thomas Swift & Co., ( [1943] 1 All E.R. 539), and, as Viscount Smmon, L.C., observed 
in Colfar v. Coggins & Griffith (Liverpool), Lid. (6), the employer’s liability at common 
law cannot be further extended. 

The case is of considerable interest to members of the theatrical profession. Du 
Parca, L.J., holds that, in a contract to perform, a dressing room must be provided, 
reasonably suitable for the purpose, but that this liability does not extend to taking 
steps to prevent theft. Tucker, L.J., points out that in the case under consideration 
the performer was under no obligation to bring the goods stolen into the theatre on the 
day in question, and he suggests that the position might be different in regard to tools 
of the trade. This question might well arise for decision where goods stolen from a 
dressing room consist of properties which the performer is under an obligation to use, 
é.g.,  conjurer’s equipment or a performing animal. 

As To Proper System or Worxkina, see HALSBURY, Hailsham Edn., Vol. 22, 
p- 188, para. 314 (3); and ror Casss, see DIGEST, Vol. 34, p. 199, Nos. 1624-1626.] 
Cases referred to : 

(1) Cole v. De Trafford (No. 2), [1918] 2 K.B. 523 ; 34 Digest 198, 1621; 87 L.J.K.B. 

1254; 119 L.T. 476. 
*(2) Wilsons & Clyde Coal Co., Ltd. v. English,’{1937] 3 All E.R. 628 ; [1938] A.C. 57 ; 
Digest Supp.; 106 L.J.P.C. 117; 157 L.T. 406. 
(3) Heaven v. Pender (1883), 11 Q.B.D. 503 ; 34 Digest 192, 1570; 52 L.J.Q.B. 702 ; 
49 L.T. 357. 
*(4) M’ Alister (or Donoghue) v. Stevenson, [1932] A.C. 562; Digest Supp.; 101 
L.J.P.C. 119; 147 L.T. 281. 
(5) Priestly v. Fowler (1837), 3 M. & W.1; 34 Digest 202, 1647; Murp. & H. 305; 
7 L.J.Ex. 42. 
*(6) Colfar v. Coggins & Griffith (Liverpool), Ltd., [1945] 1 All E.R. 326; [1945] A.C. 
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Appeat by the plaintiff from a decision of His Honour JupGE Daviss, given at 
Westminster County Court, on Oct. 11, 1945. The facts are fully set out in the 
judgment of pu Parca, L.J. 

Gilbert Beyfus, K.C., and T'. Elder Jones for the appellant. 

R. F. Levy, K.C., and M. Levene for the respondent. 


pu Parca, L.J.: This is an appeal from a decision of His Honour JUDGE 
Davigs, at the Westminster County Court. The claim was made by an actor. 
The facts have been found very clearly and very carefully by the county court 
judge and it is unnecessary to do more than state them quite shortly. 
There was a contract between the plaintiff and the defendant, who is @ 
theatrical producer, which is set out in a short document to be found in the 
correspondence. It was in the form of a letter. _By it the defendant agreed 
to engage the plaintiff to play dame or any similar part in a pantomime a 
Camberwell, commencing on Dec. 25, 1944. The only other material wor 
in it are these: peeee 
ment reserves the right to produce and present any pantomime they 
Fen aod the easitaistons reserves aie act to transfer the pantomime to any theatre 
on their circuit or any other theatre, but under the same terms and conditions. 


The artists undertook to rehearse for one week at any place decided upon by 
the management, free of salary. The rehearsals duly took place. They hei 
to take place at the theatre at Camberwell, at which the pantomime was to be 
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performed from Dec. 25, onwards. On Dec. 18 the plaintiff took with him to 
the theatre a small part of.the costume which he was to wear as the dame in 
the pantomime, some shawls and some shoes, and he also had his overcoat. He 
complains by his particulars of claim, and so far as the facts are concerned 
his claim was fully established, that on the following day, when again he went 
in his overcoat and when the articles to which I have referred were remaining 
in his dressing room, those things were all stolen from his dressing room and, 
he says, they were stolen through the negligence of the defendant, his servants 
or agents. 

The claim, as pleaded, was based on these grounds : first of all, it was said 
that it was an implied term of the contract, the material parts of which I have 
read, that the defendant should use all reasonable care in the safeguarding of 
the plaintiff’s clothing. Then it was said, as an alternative plea, that it was 
necessary for the plaintiff to leave his clothing and other goods upon the defen- 
dant’s premises so that the defendant, as was alleged, became bailee of the 
clothing and goods and, further—and this, I suppose, must be regarded as a 
separate allegation—was under a duty towards the plaintiff to use all reasonable 
care in the safeguarding of the clothing and goods. The judge has found that 
reasonable care was not taken by the defendant. There was at part of the 
material time no one present to look after the stage door. I think it is un- 
necessary to go into the details, but it is enough to say that there was no satis- 
factory lock on the door of the dressing room. There was some preparation 
made in the way of screw eyes for putting in a padlock, and it was said that 
sometimes actors preferred to provide padlocks of their own. There was a 
Yale lock on the door, but unfortunately it was so ineffective that any pressure 
against the door would open it. There was some other lock, I think, which did 
not work. Altogether it is true to say that there was no means by which the 
door could be effectively locked. The plaintiff shared the dressing room with 
another actor and it may be that it would have been very inconvenient, in the 
circumstances, if the door had had to be frequently locked and unlocked as 
they left or returned to the dressing room.. That, however, is not a point that 
need be further considered. The judge has found that, assuming that it had been 
necessary for the defendant to take reasonable care for the safety of the goods 
of the plaintiff, such reasonable care was not in fact taken. The judge, having 
found the facts, considered the law and came to the conclusion that there was 
no duty of the nature pleaded upon the defendant at all, and it is against that 
finding of law that the plaintiff now appeals. 

The judge held, and it was not disputed that he was right, that the contract 
was one of service. He went on to say that the authorities, in his view, made 
it plain that there was no implied obligation on a master to take care ‘of the 
safety of his servants, except as to certain matters which are specified in the 
decisions or may be prescribed under statute or by custom. He referred to 
some observations of BanKss, L.J.; in Cole v. De Trafford (No. 2) (1), and h 
pointed out that there was no hint in the text books of any such obli ation ae 
was here alleged. He also held that, if he were free to consider Shae matter 
as was no ail cat py bs such a term as the plaintiff, in the course 

1e argument before him, sought to i i i 
in ao to give business Bitibdty it. amg St pein g Necessary 

have come to the conclusion that the judge’s jud i 
plaintiff has not established any claim whisk Sete Wien piLcarineee = e 
the law of this country. One matter may be cleared out of the wa ra ? 
The allegation of a bailment was abandoned very early; it was ae ie 
before the judge and now nobody suggests that the defendant fat Goceae 

Counsel for the appellant began his ar ent b vi was a bailee. 
proposition that there is an obligation isha an Seat ae a be sin ane 
care to provide, among other things, a proper system of ki Tia ae 
doubt, is correct, but it must be understood with du by ate ae a 
and to the subject-matter of those decisi masta ta oases decisions 
the eee is dealt with and I do not ee rat Fp ge vii 
referred to in ar ; pihebe: 
inthe speech of Lome Macnee ir J thinks & convenient summary of ‘the aw 
( [1937] 3 All E.R. 628, at p. 645). The H lyde Coal Co., Ltd. v. English (2) 
Reed Se aaah aa ae sates e ouse was there dealing with a case 

Jurys says, firstly, that an employer is respon- 
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sible to an employee for an accident i 

secondly, he deals with the well “Eka Ceiba elated ns a Ae 
on the doctrine of common employment, and, thirdly, | a taiinonee 
of employments involving risk the rul ecient all eae le peers 
ee Mer et ne Tule as to common employment only applies 

h nti non fit injuria can fairly be invoked: \ “ In such empl 
ap. spe se employments involving risk—‘“ it was held that there age 
uty e employer ”’— : “ . 

han ce it r I leave out the first two duties—‘ to provide a proper 

Counsel’s argument was really this:. First, he said that an 7 
provide a proper system of working. I think he would aeons T think 
one is bound to say that it must be conceded looking at the authorities that 
that is in order to secure the personal safety of the workman. Then counsel 
said that if, through a breach of the obligation to provide a proper system 
of working, the workman not only receives personal injury but suffers sath .) 
to his clothing, he will be entitled, and no doubt has often been held to Ba 
entitled, to damages in respect of the damage to his clothing. Therefore, he 
said, it is plain that the master has a duty of some kind in respect of the clothing 
He must prevent it from being damaged, and if he must prevent it from being 
damaged it is a legitimate if not a necessary extension of the principle of the 
decisions to say that he must take reasonable steps also to prevent it from 
being lost or stolen—taken’ away by the felonious act of some other person. 

That may be a specious argument, but in my opinion it is quite unsound. 
I am not deciding that it is so, but it may well be that if, through a breach of 
the duty to provide a proper system of working, a workman is not only injured 
in his person but also suffers damage to his clothing, the damage to the clothing 
can properly be included in the damages. It may be that if, through such a 
breach, his clothes are torn off his back and he suffers no personal injury he 
may be entitled to recover damages, but it does not in the least follow from that 
that there is a duty upon the employer, which would be quite a different duty 
from that which I have mentioned, to take steps to safeguard the workman 
while in his employ against loss through the wrongful act of a third person. 
That conclusion does not follow, as it seems to me, in the least, and cannot be 
made to follow by any process of reasoning that is not plainly fallacious, so that 
that line of argument, in my judgment, does not assist counsel at all. 

Now where do we get the obligation ? There is no bailment and the case 
does not fall under the general proposition to which I have referred. It is said 
that this is a case of tort, and we were reminded of observations which are very 
familiar to lawyers in Heaven v. Pender (3) and in Donoghue v. Stevenson (4). 
I do not think I need cite them in terms. There are well known words of Lorp 
ATKIN in Donoghue v. Stevensan (4) ( [1923] A.C. 562, at p. 580), as to the duty 
towards one’s neighbour and the method of ascertaining who is one’s neighbour. 
It has been pointed out (and this only shows the difficulty of stating a general 
proposition which is not too wide) that unless one somewhat narrows the term 
of the proposition as it has been stated one would be including in it something 
which the law cannot support. It is not true to say that wherever a man finds 
himself in such a position that unless he does a certain act another person may 
suffer, or that if he does something another person will suffer, then it is his 
duty in the one case to be careful to do the act and in the other case to be careful 
not to do the act. Any such proposition is much too- wide. One has to find 
that there has been a breach of a duty which the law recognises, and to see 
what the law recognises one can only look at the decisions of the courts. There 
has never been a decision that a master must, merely because of the relation- 
ship which exists between a master and servant, take reasonable care for the 
safety of his servant’s belongings in the sense that he must take steps to insure, 
so far as he can, that no wicked person shall have an opportunity of stealing 
the servant’s goods. That duty is the duty which is contended for here, and 
there is not a shred of authority which suggests that any such duty exists or ever 
has existed. Probably the case in which one would have expected to find 
decisions on the point is that of the domestic servant and his or her master. 
Nobody has ever suggested, and in my opinion it is clearly not the law, that 
if the master of the house leaves the house unattended and empty, or if he 
forgets to shut a window at night or properly to secure it or if the locks on the 
door have ceased to be secure, by reason of which Jack of care a housebreaker 
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enters and steals, among other things, the goods of a domestic servant living 
in the hduse, then the master is. liable to his servant for negligence. Certainly 
if one looks at the older cases, such as Priestly v. Fowler (5), and others to which 
reference was made in the course of the argument, it is quite plain that in earlier 
days, at any rate, the courts would have thought such a claim to border on 
the ridiculous, and in my judgment the law on this particular matter 1s no 
different today. ; ; 

There are many obligations which necessarily arise from the relationship 
of master and servant and, so far as personal safety goes, they are now, I think, 
pretty clearly defined, and so far as the principle of the safe system of working 
is concerned the latest decision in the House of Lords [Colfar v. Coggins & 
Griffiths (Liverpool), Ltd. (6) ] has told us—and again I need not cite the actual 
words of it as they are so familiar—that the principle has been extended as far 
as it properly can be. There is no support to be fourd anywhere for the proposi- 
tion that the relationship of master and servant of itself imports any such 
duty as is here suggested. . 

Now can it be put in any other way? I entirely agree with the county 
court judge that if one looks at this contract it would be impossible to say that 
such a term was implied in it. The theft took place during rehearsals. The 
only thing said about rehearsals in the contract is that the rehearsals are to take 
place at any place decided upon by the management. Of course one would 
have to imply something there. No doubt places might be found by the manage- 
ment in which an actor might refuse to rehearse. Of course the place chosen 
must be a reasonable place. Apart from rehearsals, when it comes to the per- 
formance of the pantomime it may take place not only at any theatre on the 
circuit of the management (that, I presume, would refer to circuits over which 
the defendant would have that degree of control which a lessee at any rate has) 
but at any other theatre, that is, I suppose, any theatre in the United Kingdom. 
This term might well include theatres of which the defendant was not the lessee, 
where he merely went with his company to act and where, as the plaintiff would 
know, he could have very little control over the arrangements as to dressing 
rooms, and so forth. 

It was said by counsel for the appellant that clearly a dressing room must be 
provided. There I agree. Certainly a dressing room is necessary during 
performances, because the actor who is playing the dame could not be expected 
to wear the appropriate oriental costume in the pantomime Aladdin without 
a place in which he could dress himself. No doubt it must be a dressing room 
reasonably suitable for the purpose, though I dare say dressing rooms in different 
theatres vary very much. It does not in the least follow from that that it is 
upon the defendant to see that every reasonable step is taken to prevent a 
thief from entering the dressing room. There were in this particular case many 
people behind the scenes, some of them not actors at all, some of them workmen 
from outside, some of them described by a police witness as being what he called 
casual persons, and obviously it would be a very serious obligation to have to 
take, steps which would really effectively prevent the dangers of theft. Many 
people might legitimately pass the stage doorkeeper who might still not be 
beyond suspicion. It is unnecessary, however, to consider how onerous the 
duty would be if indeed the duty does not exist, and I think it does not. It 
certainly cannot be implied in this contract. The defendant’s omission to guard 
against theft was not, in my opinion, for the reasons I have given, a tort for which 
an action can be brought. Failure to provide against theft of the t’ 
goods is not a breach of any general obligation. N t shite oe 
I think I have exhausted all the eseibiliee on hick eee sollana 
sought to rely. Babe) iar 

Something was said by counsel for the respondent j ; i 
that a thief had come in from outside. It fa annie 7% Phen yide tigrcas 
because assuming that to have been a definite finding—and I am not at all 
sure that it was—it is unnecessary in the circumstances to consider wheth 
the evidence supported it or not. Certainly no complaint can be aan a ri 
seems to me, of the judgment. I think that the legal submissions ae the 


ary ant all fail, and in my judgment this appeal should be dismissed with 


Tuoxrr, L.J.: I agree. This case raises-a question as to whether the 


H 
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defendant was under any duty to the plaintiff to take reasonable steps to protect 
the property of the plaintiff from theft. I think it is important to emphasise 
in this case first of all that the relationship of the parties was regulated by an 
agreement in writing dated Dec. 2, 1944. It’ is quite impossible to imply any 
additional term into that agreement imposing any duty upon the defendant 
directly to take such care. The plaintiff must, therefore, look elsewhere for the 
foundation of the liability of the defendant, if it exists. 

Eventually counsel for the appellant founded himself upon the proposition that 
the duty was a common law duty to provide a proper system of working which he 
says applies not only to the physical safety of the workman but also to the safe- 
guarding of his property. I suppose there is no relationship which has been 
considered in courts of law more often than that of master and servant, and 
nowhere in the whole course of the law is any authority for such a proposition 
forthcoming. 

There are one or two facts which I think deserve to_be emphasised in this 
case. The county court judge draws the inference with regard to the property 
which was stolen that the thief came in from outside and stole it, but I agree 
that that finding was not perhaps essential to his decision.. The property 
which was stolen consisted of the plaintiff’s overcoat, which was a necessary 
adjunct to the fulfilment of the part of the Widow Twankey which he was 
going to play in the pantomime, and two shawls and a pair of shoes, which 
the evidence indicated were garments and footwear which would have been 
appropriate to the part of Widow Twankey and which he might reasonably 
have brought to the theatre in case they were needed. But there was no evidence 
that he was under any obligation to produce this clothing and footwear at the 
theatre on this particular day, and in fact the rehearsals which were going on 
do not appear to have been dress rehearsals. I mention that to distinguish 
this case from any other case which may some day arise perhaps where a workman 
suffers damage to or the loss of the tools of his trade which he may be under 
an obligation to bring and use at his work. The county court judge came to the 
conclusion that there was no such duty owed in law, and I agree with the decision 
at which he arrived. 

The class of obligation which counsel for the appellant relied upon is that 
which was finally expounded in the House of Lords in Wilsons & Clyde Coal 
Co., Lid. v. English (2), and I merely refer to the often quoted language of Lorp 
WRIGHT, where he says ( [1937] 3 All E.R. 628, at p. 640) : 


The obligation is threefold, “‘the provision of a competent staff of men, adequate 
material, and a proper system and effective supervision.” 
Then he goes on (ibid., p. 644) : 

I think the whole course of authority consistently recognises a duty which rests on 
the employer and which is personal to the employer, to take reasonable care for the 
safety of his workmen, whether the employer be an individual, a firm, or a company, 
and whether or not the employer takes any share in the conduct of the operations. 
The obligation is threefold, as I have explained. The obligation to provide and maintain 
proper plant and appliances is a continuing obligation. It is not, however, broken 
by a mere misuse of, or failure to use, proper plant and appliances, due to the negligence 
of a fellow servant, or a merely temporary failure to keep in order or adjust plant and 
appliances, or a casual departure from the system of working, ... 


There is no hint in that case, or in any other case, that the proper system of 
working includes the proper provision of safeguards protecting the workmen’s 
property from theft. 

It is to be observed that in the section of Hatspury’s Laws or ENGLAND, 
Hailsham Edn., Vol. 22, pp. 174-183, paras. 292-306, which deals with the 
duty of the master to the servant there are four separate headings. One is 
“‘ the physical well being of the servant ’’ dealing with the duty or extent of the 
duty of the master to his domestic servant or his apprentice. The second divi- 
sion is “ safety of the employment.” The third division is ‘ the character of the 
servant” and the fourth is the “ duty to indemnify.’ Under none of these 
headings is there to be found any suggestion of a duty owed by the master 
to his servant, merely by reason of the relationship of master and servant, 
to safeguard the property of the servant which the servant for his she! art 
venience brings upon the premises of his master. I think that is really ee erie 
to dispose of this case, but I should desire to add, so far as I am concerned, 
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our decision in this case does not, of course, mean that under no circumstances 
is a master ever under any liability with regard to the property of his servant. 
He may be under such a liability arising out of the day to day relationship 
of one man to another which does not rest solely on the relationship of master 
and servant. If a man, knowing that his servants have placed their property 
at a certain place at his works, bicycles or clothing or what not, gives to one of 
his servants an order the carrying out of which will be likely to damage or imperil 
the safety of the servants’ goods, he may well be liable, not by reason of the rela- 
tionship of master and servant but by reason of the fact that he is to that extent 
the servants’ neighbour. He may owe a duty to his servant with regard to 
his servant’s property very similar to that which is owed by one user of the 
highway to another. I agree that this appeal fails and should be dismissed. 


Lorp GREENE, M.R., agreed. 


Appeal dismissed with costs. Leave to appeal to the House of Lords refused. 
Solicitors : Clare & Clare (for the appellant); Hart Leverton & Co. (for the 


respondent). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


AMALGAMATED ANTHRACITE COLLIERIES, LTD. v. 
CORY BROTHERS AND CO., LTD. 


[Court or APPEAL (Scott, du Pareg and Morton, L.JJ.), December 10, 11, 
20, 1945.]} 


Workmen’s Compensation—Industrial disease—Pneumoconiosis—Suspension due 
to pneumoconiosis—Compensation—Contribution by previous employer to 
compensation payable by last employer—Recorded agreement by last employer 
to pay lump sum in lieu of weekly payment payable under Scheme—Liability 
of previous employer to contribute to lump sum payment—‘‘ Compensation ”’ 
—Coal Mining Industry (Pneumoconiosis) Compensation Scheme, 1943, 
(S.R. & O., 1943, No. 885), paras. 8, 9 (2) (a). 

Until Jan., 1944, P. was employed underground in the coal mining industry. 
On Jan. 28, 1944, a medical board certified that he was suffering: from 
pneumoconiosis, that his general physical capacity for employment had been 
impaired by the disease, although he was not fully disabled, and that he was 
suspended from employment in his former work as from Oct. 15, 1943. 
P. thereupon became entitled to compensation under the Coal Mining 
Industry (Pneumoconiosis) Compensation Scheme, 1943. Under para. 
9 (2) (a) of the Scheme, the compensation was to be in the form of a weekly 
payment, and under para. 8-(1) it was recoverable from A. Co., who were 
P.’s last employers. Under para. 8 (2), however, C. Bros. were liable 
to make contributions to A. Co., in regard to the compensation payable 
because P. had been employed by C. Bros. for a certain proportion of the 
5 years preceding the date of the injury. On Apr. 21, 1944, A. Co., without 
consulting C. Bros., entered into a recorded agreement with P. to pa 
him £750 in full satisfaction of his claims for compensation. While a 
mitting their liability to pay a fixed proportion of any weekly sums paid 
to P., as compensation, by A. Co., C. Bros. contended that they were not 
liable to make any contribution to the sum of £750, because it was not 
“compensation ’’ within the meaning of the 1943 Scheme, and under 
pare Ba) pied were a Bp to contribute to‘ compensation ” paid 

y the last employer. ey further 
an improvident b ae ae Y. de ore waren that the sum represented 

ELD: (i) the £750 paid to P. by A. Co. under th i 
substitution for the weekly Nee cent to which be cae Cage See 
of compensation under para. 9 (2) (a) of the 1943 Scheme, was ‘ Paid *: 
sation ’’ within the meaning of the Scheme. C. Bros. were therefts 
liable under para. 8 (2) of the Scheme to contribute to the £750. rae 

Dictum of Lorp ToMLIn ( [1935] A.C. 1, at p- 10), in M’Qilli 
Hope (1) applied. iB 
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(ii) the amount of C. Bros.’ contribution to the £750 should be, prima 
facie, the same proportion as in the case of the weekly payments, but the 
sae be emcee by them should be reduced if it were found, in the 
arbitration proceedings, that A. Co. had made an i id 
areas n improvident agreement 

Bolsover Colliery Co., Ltd. v. Oxcroft Colliery Co., Ltd. (2) applied. 

[EDITORIAL NOTE. It is held in this case that a former employee is liable to con- 
tribute towards a lump sum payment made by a later employer, in lieu of weekly compen- 


sation, toa workman suffering from an industrial disease. Such a lump sum payment is 


“compensation” in the sense of the word used by Lorp Tomi in M’Gillivray’s 
case (1). The amount of the contribution payable is a matter for the county court 
judge, who, in deciding whether the agreement made by the later employer was improvi- 


dent, must have regard to the circumstances at the time of the agreement, i oring 
what may have happened subsequently. i 


As To CoNTRIBUTION BETWEEN EMPLOYERS IN THE CASE OF INDUSTRIAL DIsEAsEs, 
see HALSBURY, Hailsham, Edn., Vol. 34, pp. 980, 981, para. 1338; and ror CasxEs, 
see DIGEST, Vol. 34, pp. 471, 472, Nos. 3847-3849, and Supplement. 

For THE Coat Mintna InpustrRY (PNEUMOCONIOSIS) COMPENSATION ScHEME, 1943, 
see HALSBURY’S STATUTES, Vol. 36, pp. 198:203. See also WILLIS’S WORK- 
MEN’S COMPENSATION, 37th Edn.] 

Cases referred to: 


*(1) M’Gillivray v. Hope, [1935] A.C. 1; Digest Supp.; 104 L.J.P.C. 11; 151 L.T. 
482; 27 B.W.C.C. 348. 


*(2) Bolsover Colliery Co., Ltd. v. Oxcroft Colliery Co., Lid., [1933] 2 K.B. 429; Digest 
Supp.; 102 L.J.K.B. 617; 149 L.T. 391; 26 B.W.C.C. 340. 


APPEAL by the respondents and cross-appeal by tho applicants from an 
award of His Honour JupGE CLrarK WILLIAMS, K.C., sitting as arbitrator under 
the Workmen’s Compensation Acts, 1925-1943, at the Aberdare County Court 
on May 25, 1945. The facts are fully set out in the ‘udgment of Morton, L.J. 

Valentine Holmes, K.C., and R. Gwyn Rees for the appellants, Cory Brothers 
& Co., Ltd. 

PF. W. Beney, K.C., and G. Owen George for the respondents, Amalgamated 
Anthracite Collieries, Ltd. 

Cur. adv. vult. 

pu Parca, L.J.: In this case Scorr, L.J., and I have had the opportunity 

of reading in advance the judgment which is about to be delivered by Morton, 

L.J. Scorr, L.J., authorises me to say that he is in complete agreement with 
it. I also agree with it entirely and have nothing to add to it. 

I will ask Morton, L.J., now to read his judgment. 


Morton, L.J.: Up to Jan., 1944, one Emrys Richard Price was employed 
underground in a colliery belonging to Amalgamated Anthracite Collieries, 
Ltd. (hereinafter called the Anthracite Co.). On Jan. 28, 1944, the medical 
board appointed by the Secretary of State under the Silicosis and Asbestosis 
(Medical Arrangements) Scheme, 1931 (as amended), certified (i) that Price, 
though not totally disabled, was suffering from pneumoconiosis to such a degree 
as to make it dangerous for him to continue the work which he had been doing, 
and (ii) that the board had for that reason suspended him from employment 
in such work as from Oct. 15, 1943. The board further certified that Price’s 
general physical capacity for employment was impaired by reason of that 
disease. 

The result of the certificate was that Price became entitled to compensation, 
in the form of a weekly payment, under the Coal Mining Industry (Pneumo- 
coniosis) Compensation Scheme, 1943, para. 9 (2) (a). Para. 8 (1) of the same 
Scheme provides : 

The compensation shall be claimed and recoverable from the employer who last 
employed the workman in the industry .. . 


Therefore the Anthracite Co. was liable to pay the compensation in the first 
instance. Para. 8 (2), however, provides : 


Any other employers whe employed the workman in the industry during the 5 yrers 

receding the date of the injury shall, unless they had at the commencement of this 
ities ceased to carry on the undertaking of a coal mine, be liable to make to the 
employer from whom compensation is recoverable such contributions as, in default 
of agreement, may be determined by arbitration under this Scheme. 
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Price had been employed by Cory Brothers & Co., Ltd. (hereinafter called 
Cory Bros.) for 127/252 of the period during which he had been employed in 
the coal mining industry during the preceding five years. 

Cory Bros. were willing to contribute 127/252 of any weekly sums paid by the 
Anthracite Co., by way of compensation to Price, but on Apr. 21, 1944, the 
Anthracite Co. agreed with Price that he should be paid £750 ‘‘ in full satis- 
faction redemption and discharge ” of his claims for compensation. This agree- 
ment was du!y recorded in the Aberdare County Court, pursuant to the Work- 
men’s Compensation Act, 1925, s. 23, but it was arrived at by the Anthracite 
Co. without consulting Cory Bros. The latter immediately objected on being 
told of the agreement, and refused to make any contribution to the sum of £750 
paid by the Anthracite Co. to Price. On Sept. 20, 1944, the Anthracite Co. 
made an application in the Aberdare County Court for arbitration, to which 
Cory Bros. were made respondents. In its request for arbitration the Anthra- 
cite Co. claimed that Cory Bros. should pay by way of contribution a sum of 
£407 3s. ld. This sum represented 127/252 of three sums, viz.: (i) certain 
weekly payments totalling £47 17s. 1ld. which had been made to Price before 
he received the £750 payable under the agreement of Apr. 21, 1944; (ii) the 
lump sum payment of £750 ; (iii) certain fees amounting to £10 10s. paid by the 
Anthracite Co. in connection with the agreement. By amendment the Anthra- 
cite Co. added the following words to their claim: “or alternatively such 
contribution or contributions in respect of the liability of the applicants to the 
workman as may be just.” 

Only one of these three sums is in question on the present appeal, as Cory 
Bros. do not now dispute their liability to pay 127/252 of the £47 17s. lld., and 
the Anthracite Co. does not now claim to be paid any contribution towards the 
sum of £10 10s. Cory Bros., however, contended before the county court 
judge, and contend here, that they are not liable to make any contribution 
towards the sum of £750. The county court judge thought that Cory Bros. 
were not liable to make any lump sum contribution towards the £750, and he 
thought it unnecessary for him to consider an alternative contention of Co 
Bros. that that sum represented an improvident bargain by the Anthracite Co. 

His award was in the following terms : 

(1) I order that the respondents do forthwith pay to th i 
£23 17s. 9d., by way of ie oe eapept to the sum of 47 17s. Lids beng a 
the weekly payments made by the applicants to their workman Emrys Richard Price 
&s compensation for pneumoconiosis in respect of the period from Oct. 15, 1943, to 
May 12, 1944. [As to that portion of the award no question arises.] And the further 
liability of the applicants to the said Emrys Richard Price in respect of the said disease 
having been redeemed by the applicants by payment of the lump sum of £750 in 
accordance with a memorandum of agreement registered in this court on Apr. 25, 
1944, and recorded on May 5, 1944, (2) I order that the respondents do pay to the 


shall be ended or varied in accordance with the provisions of the Coal Mini 
(Pneumoconiosis) Compensation Scheme, 1943, or other the law ApAECALEAIBeeees 
but so that such weekly payment shall cease in any event (if not sooner ended) when the 
total sum of such weekly payments shall have amounted to £377 19s. 6d. 
. Then there followed in para. 3 an order that the res 

: pondents should pa 
applicants a sum of £40 17s. 11d., being the amount of the eck isp eenes 
aered epee May te 1944, until May 1, 1945, and that they should there 
atter pay 16s. 3d. to the applicants on Saturday j : 
= Sapa p y m every week. Para. 4 was 


I make no order as to the costs of or incident to this arbitration. 


I think it is plain that the county court judge was seeking, b 

= : > ’ aras, 
of his award, to put Cory Bros. into the same Bantiae a ee nhac os. 
occupied if the agreement of Apr. 21, 1944, had never been made. on 


E 
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former employers cannot be called upon to contribute to anythin 

sums which have actually been paid by the last employers. (iii) This *ETBO 
which has been paid to Price by the Anthracite Co. is not “ compensation ”’ 
within the meaning of the 1943 scheme and the forruer employers are only liable 
to contribute to compensation *’ paid by the last employers. Thus they are 
not required to contribute anything towards the £750. Counsel further sub- 
mitted that in any event paras. (2) and (3) of the award of the county court 
judge could not stand, even although they were intended to give some relief 
to Cory Bros. 

The first and second contentions of ‘counsel for Cory Bros. can at once be 
accepted. The first contention is in accordance with the wording of para. 8 
of the - 1943 Scheme and the second is in accordance with the decision in 
M’Gillivray v. Hope (1). In my view, however, his third contention is ill. 
founded. In M’Gillivray’s case (1) the House of Lords had to consider a Scheme 
which did not materially differ from the Scheme which this court is now con. 
sidering, and Lorp Tomxin said ( [1935] A.C. 1, at p. 10): 


I am also of opinion that the words “ such contributions as in default of agreement 
may be determined by arbitration ” do not mean “ contributions ” in the strict sense 
of that word, that is to say “‘ sums provided to make up the amount payable to the 
workman,” but mean such sums by way pro tanto of indemnity to the last employer 
for what he has paid for compensation as in default of agreement may be determined 
by arbitration. 

In the present case the Anthracite Co. has paid £750 in satisfaction of Price’s 
claim for compensation and in discharge of the company’s liability to pay 
compensation. I think they may fairly be said to have paid it “for com- 
pensation ” in the sense in which Lorp Tom1in used the words. It is agreed 
by counsel on both sides that the Anthracite Co. was free to enter into the 
agreement with Price and that such agreement, being recorded, was binding 
on both parties. It would be a strange result if Cory Bros., having admittedly 
been liable to contribute 127/252 of each weekly payment, were to be completely 
freed from liability because the Anthracite Co. had paid £750 to Price in satis- 
faction of all future weekly payments, and I do not think that the language 
of the Scheme leads to that result. Counsel for Cory Bros. contends that the 
Anthracite Co. has chosen to pay something which is not ‘‘ compensation,” 
so as to avoid paying compensation under the Scheme. I appreciate the 
ingenuity of this argument, but, in my view, this court would be taking too narrow 
a view of the Scheme if it excluded from the meaning of the word “ com- 
pensation,’’ as used in the Scheme, a lump'sum payment made to the workman, 
by means of a lawful agreement, in substitution for the weekly payment to which 
he was entitled by way of compensation. [ feel no doubt that the liability 
of Cory Bros. under para. 8 (2) to ‘‘make .. . contributions ” includes a 
liability to contribute to this sum of £750. 

In my view, however, it by no means follows that Cory Bros. are liable to 
contribute 127/252 of that sum. It may be that the Anthracite Co. has made 
an improvident bargain, and if Cory Bros. could establish this at the arbitration 
it would be right for the county court judge to reduce the amount of the con- 
tribution to 127/252 of the sum which would represent a reasonable settlement 
of Price’s claims at the time when this agreement was made: see Bolsover 
Oolliery Co., Ltd. v. Oxcroft Colliery Co., Ltd. (2), per Lorp HanwortsH, M.R. 
( [1933] 2 K.B. 429, at pp. 433, 434), and per Lawrence, L.J. ( [1933] 2 K.B. 
429, at p. 435). That case was decided on sect. 43 (1) (c) (iii) of the Act of 
1925, but I think the reasoning of Lorp Hanworrs, M.R., and of LAWRENCE, 
L.J., is applicable to the present case. This right of the former employers 
does much to remove any hardship on the former employers resulting from an 
agreement between two other parties on which the former employers were not 
consulted. 

The result is that the county court judge ought to have held that Cory Bros. 
were liable to contribute to the lump sum of £750, and he ought to have decided 
the amount of their contribution on the footing that prima facie they were liable 
to contribute 127/252 of the total amount, the sum to be contributed being 
reduced if he was satisfied that the Anthracite Co. had made an improvident 
agreement with Price. I would add, however, that it would not be right to 
decide whether or not the sum paid to Price was excessive in the light of facts 
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occurring after the agreement was made. A bargain may be fair and reasonable 
at the time when it is made, and yet after events may prove it to be a most 
unprofitable bargain for one party or the other. A familiar example is the 
grant of an annuity by an insurance company in consideration of a lump sum 
payment. The annuitant may be knocked down and killed next day, or may 
live twice as long as was anticipated ; but neither of these happenings proves 
that the bargain was improvident on one side or the other. 

In my view, the award of the county court judge must be varied by striking 
out the whole of it except para. (1). Unless the parties can agree a sum, the 
case must be remitted to him to fix, as arbitrator, the amount of Cory Bros.’ 
contribution to the sum of £750, in accordance with the principles already stated. 
Either party should be at liberty to call further evidence on the question whether 
the sum of £750 was excessive or improvident. It is unnecessary to decide 
whether it would be open to the county court judge to direct that the sum 
fixed as Cory Bros.’ contribution may be paid by instalments, since Cory Bros. 
do not ask for this concession. I see no reason why such a direction should not 
be given in a suitable case, but paras. (2) and (3) of the order of the county 
court judge cannot be sustained. The agreement for payment of £750 having 
been made and recorded, there cannot be any ‘review,’ nor is there any 
weekly payment which can be “‘ ended or varied in accordance with the provisions 
of the Scheme.”’ Nothing that might happen to the workman after the recording 
of the agreement could affect the amount of compensation payable to him 
under the agreement and I can see no reason why it should affect the amount 
of Cory Bros.’ contribution to that compensation. 

In substance, the Anthracite Co. have succeeded on the appeal and cross- 
appeal, and Cory Bros. must pay their costs. The costs of the further hearing 
before the county court judge will be in his discretion. 

Award varied. Case remitted to the county court judge to fix, as arbitrator, 
the amount of Cory Bros.’ contribution to the sum of £750, in accordance with the 
principles stated in the judgment. Leave to appeal to the House of Lords granted. 

Solicitors : William A. Crump & Son, agents for A. J. Prosser & Co., Cardiff 
(for the appellants) ; Botterell d& Roche, agents for Llewellyn d& Hann, Cardiff 
(for the respondents). 

[Reported by C. St.J. NicHorson, Esq., Barrister-at-Law.] 


INLAND REVENUE COMMISSIONERS ». AUSTRALIAN 
_ MUTUAL PROVIDENT SOCIETY. 
AUSTRALIAN MUTUAL PROVIDENT SOCIETY v. INLAND 
REVENUE COMMISSIONERS. 


La wesc Drviston (Macnaghten, J.), October 1, November 1, 2, 5, 


Income Tax—Provident society— Non-resident—Head opice in Australia, branch 
office in London—I neome from investments of life assurance fund—Taxation of 
mecome from business carried on by London branch—Basis for ascertaining 


(I) The respondent society, the Australian Mut ri i 
was established in 1849, under the law of New Saat eae pene 
on the business of life assurance, with its head office in Sydney and a bined 
office in London. For United Kingdom tax purposes it was “‘ non-resident,” 
but, because it carried on business through its London branch. & porti 
of its income from the investments of life assurance funds was chin eae 
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(2) prescribed the basis for ascertaining the portion of the income to be so 
charged, and also contained a proviso which authorised the Commissioners 
of Inland Revenue to substitute, by regulation, some other basis. Upon 
the application of the respondent society, the Commissioners of Inland 
Revenue made a regulation which substituted a ratio of United Kingdom 

liability ” to total “liability ” in respect of life assurance policies for the 
ratio provided under r. 3 (2), namely the ratio which premiums received - 
in the United Kingdom, and from policy 
holders whose proposals were made to the society at or through its office 
or agency in the United Kingdom bore to the total amount of the premiums 
received by the society. In 1929-30 the respondent society was charged to 
United Kingdom income tax in the sum of £184,858, ascertained under the 
regulation. For the same year the actual income of the respondent society 
from investments in the United Kingdom forming part of the life assurance 
fund amounted to £73,265, upon which tax had been paid by deduction 
and, by the Income Tax Act, 1918, Sched. D, Case ITI, r. 3 (4), the sum 
of £184,858 was reduced to £111,593 upon which United Kingdom income 
tax had been paid. The Special Commissioners found that the respon- 
dent society had paid Dominion income tax on a part of £111,593 for the 
year 1929-30 and decided that the society was entitled to relief under 
the Finance Act, 1920, s. 27. The Crown appealed from this decision. 
It was agreed that according to Australian income tax law any income 
derived from a source outside Australia, including a business in the United 
Kingdom was exempt from Australian tax to the extent to which it was 
proved to be chargeable to United Kingdom income tax. The Crown, 
therefore, contended that the sum of £111,593, on which income tax had 
been paid in the United Kingdom as income derived from the life assurance 
business carried on by the society in London was exempt from Dominion 
tax, and, further, that the respondent society could not identify any part 
of the £111,593 with any income on which the society had paid Dominion 
income tax :— 

HELD: although the sum of £111,593 was deemed to be income from 
business carried on by the respondent society at its London branch, it was 
in fact made up of fractions or portions of the total income from invest- 
ments of the society’s life assurance fund, such fraction having been ascer- 
tained by the regulation made by the Commissioners of Inland Revenue. 
Since the respondent society had also paid Dominion income tax on part 
of that income it was entitled to the relief claimed under the Finance Act 
1920, s. 27. 

(II) The appellant society, the Australian Mutual Provident Society, 
claimed relief under the Finance Act, 1923, s. 24, on the ground that the 
assessments to tax made upon it for the years 1937, 1938, 1939, and 1940 
were excessive by reason of an error or mistake in the returns made by it 
for the purposes of those assessments. The income from the investments 
of, the society’s life assurance fund included interest and dividends which 
by the provisions of the Income Tax Act, 1918, namely, (i) sect. 46, (ii) 
Sched. C, r. 2 (d), (iii) Sched. D, Miscellaneous Rules, r. 7, were exempt 
from income tax in the United Kingdom because the society was not resident 
here. In 1937 the total income from the investments of the appellant 
society’s life assurance fund was £4,145,067, of which £72,354 was income 
exempted from tax in the United Kingdom. The fraction of the total 
income, in accordance with the Income Tax Act, 1918, Sched. D, Case III, 
r. 3, and the regulation made by the Commissioners of Inland Revenue 
thereunder, was .05565268 and it amounted to £230,684, which, by r. 3 (1) 
was to be deemed to be “ profits’’ chargeable to tax under’ Sched. D, 
Case III. But since the total income included £72,354 the appellant 
society claimed relief in respect of that sum which was not by law charge- 
able. The Commissioners of Inland Revenue recognised the validity of 
the claim by deducting from the total income £72,354, thereby reducing 
the total income from £4,145,067 to £4,072,713, with the result that the 
fraction chargeable to income tax under the Income Tax Act, 1918, Sched. 
D, Case III, r. 3, was £226,646. The appellant society contended that the 


LR. 461-a. 1° 


238 [Fxs. 23, 1946] ALL ENGLAND LAW REPORTS ANNOTATED (Vol. 1 


Income Tax Act, 1918, Sched. D, Case III, r. 3, afforded no warrant for 
making any reduction of the total income from the investments of the life 
assurance fund since the rule provided that the income chargeable to tax 
under Sched. D should be a portion of any income of the society from the 
investments of its life assurance fund wherever received. Further the 
appellant society contended that the sum of £72,354 ought to be deducted, 
not from the total income of £4,145,067 but from £230,684, which was 
deemed to be “‘ profits comprised within Sched. D,” with the result that the 
chargeable income would become £158,330. The appellant society based 
this contention on the Income Tax Act, 1918, Sched. D, Case ITI, r. 3 (4), 
which provides that: ‘“‘ Where a company has already been charged to 
tax, by deduction or otherwise, in respect of its life assurance business, 
to an amount equal to or exceeding the charge under this rule, no further 
charge shall be made under this rule, and where a company has already 
been so charged, but to a less amount, the charge shall be proportionately 
reduced,” 

HEL Db : (i) the fraction of the total income deemed to be profits comprised 
in Sched. D, for the four years in question, amounted to £230,684 which 
was the aggregate of the like fraction of the incomes of each of the invest- 
ments of the society’s life assurance fund. Since the sum of £230,684 
contained that fraction of the £72,354 which was exempt from tax, no tax 
could be exacted on so much of the £230,684 as consisted of that fraction 
of the £72,354, not by reason of any express or implied provision under the 
Income Tax Act, 1918, Sched. D, Case’ III, r. 3, but because no tax may be 
exacted, either directly or indirectly, on income exempt by law. 

Hughes v. Bank of. New Zealand (1) and Cadbury Bros., Ltd. v. Sinclair (2) 
not applied. 

(ii) the assessments were, therefore, correctly made on the appellant 
society. 

[EDITORIAL NOTE. The basis of the decision in both these appeals is the same, 
namely, that the proportion of the Society’s profits which is “ deemed ” to be profits 
comprised in Sched. D is in fact made up of fractions of the income derived from each 
of the investments of the Society’s life assurance fund. In view of this, both the 
claim to relief, and the method of calculation adopted by the Commissioners are justified. 

As To INVESTMENT INCOME OF FoREIGN ASSURANCE COMPANIES, see HALSBURY, 
Hailsham Edn., Vol. 17, p. 185, para. 383; and ror Caszs, see DIGEST, Vol. 28, 
pp. 57-61, Nos. 293-309.] 

Cases referred to : 
*(1) Hughes v. Bank of New Zealand, [1938] 1 All E.R. 778 ; [1938] A.C. 366; Digest 
#(2) Heated Prod. Lidie incearleenl 108 7K B roe Dig 
L.T. 412; 18 Tax Cas. 157. - ; Digest Supp.; 149 


(1) Case Srarep under the Finance Act, 1920, s. 27, and the Income Tax 
Act, 1918, s. 149, by the Commissioners for the Special Purposes of the Income 
Tax Acts for the opinion of the King’s Bench Division of the High Court of 
Justice. The respondent society, the Australian Mutual Provident Society 
appealed against a determination of the Inland Revenue Commissioners refusing 
a claim for relief in respect of Dominion income tax for the year ended Apr. 5 
1930. The Commissioners found the following facts : 


The respondent society carries on mutual life assurance business, having i 
office in New South Wales and a branch in London. It was petailishad Sc 1hib Sea 
for the year in question was governed by the Australian Mutual Provident Society 
Act, 1910, an Act of New South Wales Legislature. The respondent society is non- 
resident for the purposes of United Kingdom income tax. It carries on business at 


> 


Assurance Fund are Australian investments which under Australi i 
I ian Fed 
law are sources of income in Australia. Some of the Australian savecenen Geet 
wise sources of income within New South Wales and Western Australia respectivel 
utider the provisions of the income tax laws of those States. The respondent soci rd 
is Tatooace to Federal and State income taxes in Australia. . ee 
n -30, the respondent society was charged to United Kin dom in 
on & sum of £184,858 deemed to be the United Kingdom sisrnales ealgiilated when the 
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maar = Act, 1918, Sched. D, Case ET 23: 
16 respondent society from investments in the United Ki i 

Life Assurance Fund amounted to £73,265 upon a ee eee aa ved 
had been paid by deduction or otherwise. As a result the United Kingdom income 
of £184,858 calculated under Case ITI fell to be reduced for the purposes of assessment 
by such £73,265, leaving a sum of £111,593 upon which the respondent society paid 
United Kingdom income tax under the Income Tax Act, 1918, Sched. D, Case ITI, 
A ‘hed thn respondent society was also charged to State and Federal income tax in 

The Special Commissioners held that. the respondent society was entitled to 
the relief claimed by them under the Finance Act, 1930, s. 27. 

The Crown appealed. 

The Solicitor-General (Sir Frank Soskice, K.C.), and Reginald P. Hills for the 
appellants (Commissioners of Inland Revenue). 

J. Millard Tucker, K.C., and J. S. Scrimgeour, K.C., for the respondents. 

(II) Casz SraTep under the Finance Act, 1923, s. 24, and the Income Tax 
Act, 1918, s. 149, by the Commissioners for the Special Purposes of the Income 
Tax Acts for the opinion of the King’s Bench Division of the High Court of 
Justice. The appellant society, the Australian Mutual Provident Society, 
appealed against a determination of the Commissioners of Inland Revenue 
limiting the amount of relief which the society claimed in respect of an error 
or mistake in its returns in computing the assessable income of its London 
branch for the years ending Apr. 5, 1937, 1938, 1939 and 1940, respectively. 
The Commissioners found the following facts : 

The appellant society carries on mutual life assurance business, having its head office 
in New South Wales and a branch in London. It was established in 1849 and... 
governed by the Australian Mutual Provident Society Act, 1910, an Act of the New 
South Wales Legislature. The appellant society is non-resident in the United Kingdom 
for the purpose of the United Kingdom income tax and for the years in question is 
entitled to exemption from United Kingdom income tax in respect of interest and 
dividends on securities and investments falling within the Income Tax Act, 1918, 
s. 46, the Income Tax Act, 1918, Sched. C, r. 2 (d), the Income Tax Act, 1918, Sched. 
D, Miscellaneous Rules, r. 7. 

As the society carries on business at its London branch it is assessable to income 
tax under the provisions of the Income Tax Act, 1918, Sched. D, Case III, r. 3, and 


For the same year the actual income of 


the . . . regulation . . . maae thereunder by the Commissioners of Inland Revenue 
" "The regulation . . . substituted a ratio of United Kingdom “liability ” to total 
“liability ’’ for the ratio provided by the ... rule itself, namely the ratio which 


premiums received from policy holders resident in the United Kingdom, and from policy 
holders whose proposals were made to the society at or through its office or agency 
in the United Kingdom bear to the total amount of the premiums received by the 
society ... 

Taking the year ended Dec. 31, 1935, as an example (year of assessment 1936-37) 
the following figures . . . entering into the calculation emerge : 


Reserves : 
Whole society i oe ie es £93,799,810 
London branch .. ar wii ee £5,220,211 
Ratio ee ne is <2 an .05,565,268 
Interest on assurance fund : 
Whole society 5a a a Ne £4,145,067 
London branch .. es se yee £230,684 


(£4,145,067 x .05,565,268) 

The word “‘ reserves ’’ means liability in respect of life assurance policies . . . 

Taking the year ended Dec. 31, 1935... as an example (year of assessment 
1936-37), the . . . exempted income amounted to £72,354. 

For the year ended Dec. 31, 1935, therefore, the total income from the 
investments of the society’s. life assurance fund was £4,145,067, of which 
£72,354 was income exempted from tax in the United Kingdom. The fraction 
of the total income was .05565268 and it amounted to £230,684, which was 
deemed to be “ profits’ and as such chargeable under the Income Tax Act, 
1918, Sched. D, Case III, r. 3 (1). But since the total income included £72,354. 
which was exempt from tax, the appellant society claimed that it was entitled 
to relief in respect of that sum. The Commissioners of Inland Revenue recog- 
nised the validity of the society’s complaint and deducted £72,354 from the total 
income, thereby reducing the total income from £4,145,067 to £4,072,713, 
with the result that the fraction chargeable to income tax was £226,646. 
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The Special Commissioners held that the Commissioners of Inland Revenue 
were right in excluding the exempted income fiom the computation of the 
appellant society’s liability. 

The appellant society appealed. 

J. Millard Tucker, K.C., and J. S. Scrimgéour, K.C., for the appellants. 

The Solicitor-General (Sir Frank Soskice, K.C.), and Reginald P. Hills for the 
respondents (Commissioners of Inland Revenue). 

Cur. adv. vult. 
MACNAGHTEN, J.: These are appeals from decisions of the Special Com- 
missioners with regard to the liability of the Australian Mutual Provident 
Society to income tax for the year 1930 in the first case, and for the years 1937, 
1938, 1939 and 1940 in the second. The Crown is appellant in the first appeal : 
the society is appellant in the second appeal. The Australian Mutual Provident 
Society, established in 1849 under the laws of New South Wales, carries on the 
business of mutual life assurance ; the head office of the society is situate in 
Sydney. For the purposes of United Kingdom income tax the society is not 
resident in the United Kingdom, but it has a branch office in London, and it is, 
therefore, chargeable to income tax under the Income Tax Act, 1918, Sched. D, 
Case ITI. 

The Income Tax Act, 1918, Sched. D, Case III, r. 3 (1) provides that, in the 
case of an assurance company with its head office situate—as the head office 
of the society is situate—out of the United Kingdom, which carries: on life 
assurance business through any branch or agency in the United Kingdom, 
@ portion of the income of the company from the investments of its life assurance 
fund is to be deemed to be “ profits ’’ comprised in Sched. D and charged to tax 
under Case III of that Schedule. R. 3 (2), which prescribes the basis for the 
purpose of ascertaining the portion of the income to be so charged, contains a 
proviso that, in the case of an assurance company, with its head office situate 
—as the head office of the society is situate—in a British possession, the Com- 
missioners of Inland Revenue may, by regulations, substitute some other basis 
for the purpose of ascertaining the portion to be charged. Accordingly, on the 
application of the society, the Commissioners of Inland Revenue made a regula- 
tion whereby it was provided that such portion of the whole income from the 
investments of the society’s life assurance fund should be charged to tax ugder 
Sched. D as bears the same proportion to the whole income as the amount of 
the society’s liability in respect of its life assurance policies issued by it in cases 
where the policy holders are resident in the United Kingdom and in cases where 
the policy holders are resident abroad but the proposals were made to the society 
at or through a branch in the United Kingdom bears to the total amount of the 
liability in respect of all the life assurance policies issued by the society. In 
other words, the income chargeable to tax in the United Kingdom is the same 
fraction of the whole income from the investments of the society’s life assurance 
fund as the liability of the society in respect of what I may call its ‘‘ London ” 
policies is of its liability in respect of all the life assurance policies issued by it 
For the tax year 1929-30, the income chargeable on the society ascertained 
in accordance with that regulation, amounted to £184,858: but. the societ 
abrir been Sry tax pe deduction on £73,265, and, in aotowianee 
wi © provisions of r. 4), the sum of £184 
by deducting £73,265 deco oBOR rad: reduced to: £5.58 

The question at issue in the first of these two appeals i i 
is entitled, under the Finance Act, 1920, s. 27, a relicf nee oo 
prescribed from the tax paid by it on the said sum of £111,593. That section 
provides that if any person who has paid, by deduction or otherwise, or is liable 
to pay, income tax in the United Kingdom for any year of seca on an 
part of his income, proves to the satisfaction of the Special Commissi ~ 
that he has paid Dominion income tax for that year in respect of the ques 
of his income, he shall be entitled to relief from United Kingd sper Fin: 

aid or ‘payable by hi is i Sebnervigege se atiat 
p ‘pay y him on that part of his income at the rate therein rescribed 
The society proved to the satisfaction of the Special Commissioners thar s hast 
paid Dominion income tax for the -year in question on a part of the £111 593 : 
and they accordingly held that the society was entitled to relief und th t 
section. From that decision the Crown appeals to this court a 

The society was charged to State and Federal Income tax in Australia ; but it 
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was agreed for the purposes of this appeal that, according to Australian incom 
tax law, any income derived from a source outside Australia, includi ee 
et the eo Kingdom, is exempt to the extent to Sich St is pe leliipeg 
nS re ca bel siite eee income tax: It was submitted by the Crown 
: 593, ch come tax had been paid in the United Kingdom 
=; Rows derived from the life assurance business carried on by the society 
SB eteertaeety an pach cece cas a ea or ia oc 
had paid Dominion income tax. »993 with any income on which the society 
Diemeractt ncn : ete nin eae to be income from the business carried on 
a a, y wl a ty ice in London, it was in fact & portion or fiaction 
“ speadieemt ages rom the investments of the society’s life assurance fund ; 

e fraction having been ascertained by the method prescribed by the regulation 
made by the Commissioners of Inland Revenue. The sum of £111,593 was 
made up by addirg together that fraction of the income of each of the invest- 
ments of the life assurance fund. For the year in question, the total income 
from the investments of the life assurance fund amounted to £3,726,143. On 
part of that sum, namely, £1,022,482, no Dominion income tax had been charged ; 
but on the remainder, namely, £2,703,661, Dominion income tax had been 
charged and paid. The society made no claim for relief in respect of the United 
Kingdom income tax paid by it on the fraction of the income of the invest- 
ments amounting to £1,022,482, on which no Dominion income tax had been 
charged or paid. It only claimed relief in respect of the tax paid by it on the 
fraction amounting to £2,703,661 on which Dominion income tax had been 
charged and paid. 

Although, under the provisions of the Income Tax Act, 1918, the £111,593 
was “deemed to be”’ profits ‘“‘ comprised within Sched. D” and was to be 
“ charged as being income derived from business carried on in the United King- 
dom,” it was not suggested that it was so regarded according to Australian 
law or that the sum so charged was in fact exempted from income tax in 
Australia. Since the £111,593 was in fact made up of fractions of the income 
derived from each of the investments of the society’s life assurance fund and on 
part of that income the society had paid Dominion income tax, I agree with the 
Special Commissioners in thinking that the society is entitled to the relief 
claimed. 

Before disposing of the first appeal, there is one further matter to be con- 
sidered. The rate of relief from United Kingdom income tax prescribed by the 
Finance Act, 1920, s. 27, is as follows : 

. . . (a) if the Dominion rate of tax does not exceed one half of the [appropriate 
rate of United Kingdom income] tax, the rate at which relief is to be given shall be 
the Dominion rate of tax: (b) In any other case the rate at which relief is to be given 
shall be one-half of the [appropriate rate of the United Kingdom income] tax... 
The several States constituting the Commonwealth of Australia, as well as 
the Commonwealth itself, can impose income tax, and since income tax imposed 
by any State as well as income tax imposed by the Federal Government, comes 
within the expression ‘“‘ Dominion income tax,” the income from the investments 
of the society’s life assurance fund is not chargeable to a uniform rate of Dominion 
income tax. Part of the income bears both Federal and New South Wales 
income tax. Other parts bear Federal income tax or West Australian income 
tax only. If, however, the fraction of the society’s income from the investments 
of its life assurance fund, which is chargeable to United Kingdom income tax 
under the provisions of r. 3, is regarded as made up of the like fraction of the 
income from each of the investments, no difficulty arises in ascertaining the 
amount of the relief to which the society is entitled. 

In my opinion, this appeal fails, and must be dismissed with costs ; and the 
case will go back to the Special Commissioners to ascertain the amount of the 
relief to which the society is entitled. 

The second of these appeals, in which the society is the appellant, arises 
out of a claim by the society for relief under the Income Tax Act, 1918, s. 24, 
on the ground that the assessments made upon it under Case I of Sched. D 
for the years ending Apr. 5, 1937, 1938, 1939 and 1940 were excessive by reason 
of an error or mistake in the returns made by it for the purposes of those 


assessments. 
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During each of those years the income from the investments of the society’s 
life sealiates fund High deine interest and dividends which, by reason of the 
following provisions contained in the Income Tax Act, 1918, namely : (i) sect. 
46 of the 1918 Act: (ii) Sched. C, r. 2 (d); and (iii) Sched. D, Miscellaneous 
Rules, r. 7, were exempt from income tax in the United Kingdom, because 
the society is not resident here. The statement submitted by the Special 
Commissioners for the opinion of the court, sets out the total income from the 
investments of the life assurance fund during the years in question, and also 
the amount of the interest and dividends comprised in that total which were 
exempt from United Kingdom income tax. Taking the first of those years, 
for example, the statement shows that the total income from the investments 
of the society’s life assurance fund for that year was £4,145,067, and that of that 
total £72,354 was income exempted from tax in the United Kingdom. The 
fraction of the total income, in accordance with the provisions of r. 3 and the 
regulation made by the Commissioners of Inland Revenue thereunder, was 
.05565268, and it amounted to £230,684; and that was the amount which 
by r. 3 (1), was to be deemed to be “ profits ” comprised in Sched. D, and to be 
charged under Case III of that Schedule. But since the total income included 
the £72,354 which was exempt from tax, the society complained that it was 
entitled to relief in respect of that sum, since otherwise tax would be charged 
on income which was not by law chargeable. 

The Commissioners of Inland Revenue recognised the validity of the society’s 
complaint and gave the following relief. They deducted the £72,354 from the 
total income, thereby reducing the total income from £4,145,067 to £4,072,713, 
with the result that the fraction chargeable to income tax under r. 3 was £226,646. 
The society, however, is not content with that concession. It is said, in the 
first place, that the provisions of r. 3 afford no warrant for making any reduction 
of the total income from the investments of the life assurance fund. Since 
the rule provides that the income chargeable to tax under Sched. D should be a 
portion of “ any income of the company from the investments of its life assur- 
ance fund wherever received,” I am disposed to think that this criticism is well 
founded, and that, for the purposes of ascertaining the portion of the income 
chargeable to tax, it is necessary to take the prescribed fraction of the total 
income from the investments of the life assurance fund and that it is not per- 
missible to make any deduction from that total. 

Proceeding from the contention that the method adopted by the Commis- 
sioners of Inland Revenue for dealing with the £72,354 was unwarranted, the 
society contends that that sum ought to be deducted, not from the total income 
of £4,145,067, but from £230,684, the fraction of the total income which, by 
the rule, is deemed to be “ profits comprised within Sched. D,”’ with the result 
that the chargeable income becomes £158,330. 

The Income Tax Act, 1918, Sched. D, Case III, r. 3 (4) Frovides as follows: 


Where a company has already been charged to tax, by deduction or otherwise, in 
respect of its life assurance business, to an amount equal to or exceeding the charge 
under this rule, no further charge shall be made under this rule, and where a company 
ory basta been so charged, but to a less amount, the charge shall be proportionately 
reauced. 

The contention put forward by the society, as I understand it, is that the income 
from the investments exempted from the payment of tax should be regarded as 
if it were income which had been “ charged to tax by deduction or otherwise ” 
within the meaning of those words in r. 3 (4). It is not easy to see how the words 
“income charged to tax’ can be construed so as to include income which is 
not chargeable to tax. But counsel for the appellant society urged very 
strongly that such a construction was rendered necessary by reason of the 
decisions in Hughes v. The Bank of New Zealand (1), and in Sinclair v. Cadbury 
Bros., Ltd. (2). 

In the former case the Bank of New Zealand, like the society, was not resident 
in the United Kingdom, but had a branch in London and, like the society, 
was assessable to income tax here in respect of the profits of that branch. But it 
was not assessable under Case III of Sched. D ; it was assessable under Case I 
of that Schedule on the profits made by the branch, computed in accordance 
with the rules applicable to that Case. The Bank, like the society, held invest- 
ments which, under the provisions of the Income Tax Act, 1918, were exempt 
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from United Kingdom income tax, and the main uestion at issue in that 
was whether the income received by the branch Pie those investments wipers 
or ought not to be included as receipts in the computation of its profits. © It 
was held-that it ought not to be included in the computation, because the 
exemption from income tax was absolute, and, if the income from those invest- 
—— was included as a receipt, it would necessarily be subjected to tax. The 
ecision in the case of Cadbury Bros., Ltd., was to the like effect. In that 
case the company carried on its trade at a factory erected on land which, by an 
Act passed in 1660, was exempt from all taxation. The company was assessed 
to tax under Case I of Sched. D in respect of the profits of its trade and the 
question at issue was whether, in the computation of the profits of the trade 
carried on by the company, the annual value of the land on which the factory 
was situate ought to be included as a trade expense. It was held that it ought 
to be so included because, unless it were so included, the company would, in 
effect, be charged to tax on the annual value of the land contrary to the pro- 
visions of the Act of Charles IT. * 

These cases establish beyond all question that the Crown cannot exact income 
tax, either directly or indirectly, on income which is by law exempted from pay- 
ment of tax; but, with all respect to counsel for the appellant society, I am 
unable to see how they support the contention that in this case the £72,354, 
the income which is exempt from the payment of tax, cught to be deducted 
from the £230,684 which, in accordance with the provisions of r. 3 and the 
regulation made by the Commissioners of Inland Revenue, is to be deemed to 
be profits within Sched. D, and to be chargeable to tax under Case III of that 
Schedule. 

In my judgment on the first of these appeals I ventured to point out that the 
fraction of the total income deemed to be profits comprised in Sched. D— 
which, for the first of the four years in question on this appeal was .05565268 
and amounted to £230,684—is in fact the aggregate of the like fraction of the 
income of each of the investments of the society’s life assurance fund. Since 
therefore, the sum of £230,684 contains that fraction of the £72,354 which is 
exempt from income tax, it follows that no tax can be exacted on so much of 
the £230,684 as consists of that fraction of the £72,354, not by reason of any 
express or implied provision to be found in r. 3, but by reason of the fact that no 
tax may be exacted, either directly or indirectly, on income which is exempt 
by law from tax. 

As the Special Commissioners pointed out, the actual result of this method 
of dealing with the £72,354 is precisely the same as that cf the method adopted 
by the Commissioners of Inland Revenue ; but it seems to me that it is the 
more correct method. In my opinion, therefore, the appeal fails and must 
be dismissed with costs. 

Appeals dismissed with costs. 

Solicitors : Solicitor of Inland Revenue (for the appellant) ; Bell, Brodrick & 
Gray (for the respondents). 
pe [Reported by P. J. Jounson, Esq., Barrister-at-Law.] 


HARRISON v. METROPOLITAN PLYWOOD CO. 


[Kin@’s Benon Division (Hilbery, J.), November 6, 7, 8, 30, 1945.] 


Factories—Dangerous machinery—Absolute duty—Cutter of spindle moulding 
machine—Whether guard provided most efficient guard—Whether duty extends 
to employee other than operator—Absolute liability under Factories Act, 1937, 
gs. 14, modified by Woodworking Machinery Regulations, 1922 reg. 17— 
Factories Act, 1937 (c. 67), ss. 14, 60—Woodworking Machinery Regulations, 
1922 (S.R. & O., 1922, No. 1196), reg. 17. 

A part of the blade of a vertical spindle moulding machine, at the defen- 
dants’ factory, broke away and the plaintiff, who was at work as a press 
operator at the next machine, was injured by one of the pieces which flew 
out of the holder. The plaintiff claimed damages from the defendants 
for, inter alia the alleged breach of their statutory duty under the Factories 
Act, 1937, s. 14, and the Woodworking Machinery Regulations, reg. i B 
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which requires the provision, for that type of machine, of “ the mi sgt: 
guard ” having regard to the nature of the work being partes tae 
contended on behalf of the defendants (i) that they had complie ; we "i 
regulations, and (ii) if they had not, the plaintiff had no remedy ai antes 
of the regulations because the provisions of the Factories Act, 1 , oe ’ 
were ousted by the regulations, which were for the protection only o © 
worker at a particular machine. The ring guard (said to be the *‘ usua a 
form of guard for that type of machine) employed at the time was & rh 
only against certain dangers to which the worker at the machine wou : e 
exposed, and there was a known form of cage guard, the subject o = 
illustration in a Home Office Safety Pamphlet, which would have fence 
the major part of the circle round the vertical spindle with a wire-mesh screen 
without interfering with work on the machine :— ot 

HE Lp : (i) the guard employed at the time of the accident was not “ the 
most efficient guard ” and there had been a breach of the regulations. : 

(ii) the modification effected by the regulations was & modification o 
the standard of fencing and not an elimination of certain classes of workers 
in the factory from a right to such protection as the modified fencing 
would afford, and therefore the plaintiff had a right to maintain an action 
for damages resulting to him from a breach of the statutory regulations. ; 

Miller v. William Boothman & Sons, Ltd. (1) and Nicholls v. Austin 
(Leyton), Ltd. (2) distinguished. 

(EDITORIAL NOTE. This is an interesting point on the extent of the duty to fence 
given by the Woodworking Regulations in substitution for the statutory liability under 
the Factories Act, 1937, s. 14. It is held that the protection given by the statutory 
duty to fence is not limited to the worker at a particular machine but extends to all 

<ers in the factory. 
Oe ly a ea ee TO Frnck DancErous MacuINnery, see HALSBURY, 
Hailsham Edn., Vol. 14, pp. 594, 595, para. 1130; and ror Caszs, s:e DIGEST, Vol. 
24, pp. 908-910, Nos. 65-76.] 
Cases referred to : 
*(1) Miller v. William Boothman & Sons, Ltd., [1944] 1 All E.R. 333; [1944] 1 K.B. 
337; 113 L.J.K.B. 206; 170 L.T. 187. 
*(2) Nicholls'v. Austin (Leyton), Ltd., [1944] 2 All E.R. 485; [1945] 1 K.B. 50; 114 
L.J.K.B, 213; 17] L.T. 353. 


ACTION to recover damages for personal injuries. The plaintiff claimed that 
his accident and injury were the result of (i) @ breach of statutory duty on the 
part of the defendants, his employers, or (ii) alternatively, a breach of their 
duty to him at common law. The facts are sufficiently set out in the judgment. 

S. R. Edgedale for the plaintiff. 

Phineas Quass for the defendants. 

Cur. adv. vult. 

Hipery, J.: At the time of.the accident of which he complains the plaintiff 

was employed as a press operator by the defendants at their factory at Leonard 

Street, London, E.C.2. The factory is a woodworking factory to which the 
Woodworking Regulations made pursuant to the Factories Act, 1937, apply. 

On June 19, 1944, the plaintiff was at his work asa press operator at his machine 
in the defendants’ factory. The next machine to the one which the plaintiff 
was working was a spindle moulding machine driven by mechanical power. 
A part of the blade of the vertical spindle moulding machine suddenly broke 
away, the pieces flew out of the holder and one of them buried itself in the 
muscles of the plaintiff’s thigh. Those are the short facts. 

If the plaintiff is entitled to succeed the proper sum to be awarded as damages, 
in the view which I take of the medical evidence and that of the plaintiff, is 
£125. I have no hesitation in accepting the evidence of Dr. Gilchrist and my 
view—formed after listening to all the evidence—coincides with the opinion 
which he formed, namely, that the plaintiff had recovered from his injury 
and was fit for his old work by Nov., 1944, though he might from time to time 
have some slight pain in the region of the scar. There was no diminished 
earning capacity attributable to the accident after Nov., 1944. 

The claim is put on two grounds, (1) for breach of statutory duty and ‘(2) 
for breach of common law duty. The statutory duty said to have been broken is 
more particularly the duty laid upon the defendants by the Woodworking 


G 
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Machinery Regulations, reg. 17, which reads as follows : 


The cutter of every vertical s 
provided with the most efficie 
is being performed. 


It is admitted that this re 


pindle moulding machine shall when practicable be 
nt guard having regard to the nature of the work which 


dt ' gulation applied to the machine which caused the 
Sanaa i but it is said, firstly, that the defendants complied with the regula- 
ons, and secondly, that if they did not the plaintiff—who was not working 
at the machine—has no remedy for breach of the regulation since this is one of 
a set of special regulations which are substituted for and oust the provisions of 
the Factories Act, s. 14, and that these special regulations are all for the pro- 
tection of the worker at the particular machine for the fencing of which the 
regulations provide, and are not intended to give a remedy when they are not 
complied with to anyone except the worker at the particular machine which is 
shown not to have been fenced or guarded in accordance with these regulations. 
On further consideration I have come to the conclusion .that the second 
contention 1s not well founded, and that unless the first contention prevails, the 
plaintiff has a right to succeed. 


_ The duty laid upon the occupier in terms by the Factories Act, 1937, s. 14, 
is to fence securely : 


» +. . every dangerous part of any machinery, other than prime movers and trans- 
mission machinery . . . unless it is in such a position or of such construction as to be 
or oer to every person employed or working on the premises as it would be if securely 
The obligation imposed is to fence dangerous parts of any machinery—save 
for such machinery as is expressly excepted—so as to make it secure, and not 
only secure for the worker at the particular machine which is dangerous, but 
secure for every person employed or working on the premises. 

Sect. 60 of the Act, however, provides as follows : 


(1) Where the Secretary of State is satisfied that any manufacture, machinery, plant, 
process, or description of manual labour, used in factories is of such a nature as to cause 
risk of bodily injury to persons employed in connection therewith, or any class of those 
persons, he may, subject to the provisions of this Act, make such special regulations 
as appear to him to be reasonably practicable and to meet the necessity of the case. 
The section goes on to provide that such regulations may : 


(2) (c) modify or extend with respect to any class or description of factory any provi- 
sions of Part I, Part II or this Part of this Act, being provisions imposing requirements 
as to health or safety. 

The statutory regulations for the use of woodworking machinery—non-com- 
pliance with which by the defendants the plaintiff says was the cause of his 
injury—are the regulations made under these provisions. 

In those circumstances the Court of Appeal has said, ind I quote the judgment 
of GopparDp, L.J. (as he then was), in Miller v. Boothman (1) ( [1944] 1 All E.R. 
333, at p. 335): 

In our opinion, these regulations must be regarded as modifying the provisions of 
sect. 14 in respect of these machines and of substituting the prescribed guarding and 
fencing for the absolutely secire fencing which the section would otherwise require. 
It is difficult, indeed, to see what other object these regulations could have , . . 


And then a little further on: 


To anyone reading them it could not but appear that, provided he followed the provi- 
sions of the regulations and saw that his saws were constructed and protected in accord- 
ance therewith, he was fulfilling his duties under the Act. 


Those statements were quoted with approval as a statement of the law by 
MacKinnon, L.J., in Nicholls v. Austin (Leyton), Ltd. (2). . 

Now in Miller’s case (1) and in Nicholls’ case (2), the Court of Appeal was 
dealing with a case where the employer—the occupier of the factory—had 
complied with the requirements of the Woodworking Regulations, which the 
court was saying had been substituted for the absolute duty to fence securely 
imposed by sect. 14 so far as concerned the provision and maintenance of a 
proper guard on the machine. The Court of Appeal was not considering what 
the situation was in a case where the duty to guard substituted by the special 
regulations for the duty imposed by sect. 14 had not been complied with. Indeed 
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Gopparp, L.J., in his judgment, speaking of these regulations says ota 
1 All E.R. 333, at p. 335) : 


. . if their object and result be not what we have said, they would, wae Lea 
better than a trap for factory owners. To anyone reading them it ba ve “3 
appear that, provided he followed the provisions of the regulations 4n rust heuer 
saws were constructed and protected in accordance therewith, he was fulfilling 
duties under the Act. 


Nor did the Court of Appeal, in either of the two cases I have just been con- 
sidering, decide more shan this, that the Woodworking Regulations were a oe 
defining the employers’ duty to fence which had been lawfully substitu - 
wherever they were applicable, tor the absolute duty to fence so as to ere 
the particular machinery secure which had originally been imposed by sect. 14. 
In other words, the substitute regulations deal with the nature and extent 
of fencing which must be provided and maintained on each kind of woodworking 
machine. The Court of Appeal did not decide that, because the nature and 
extent of the fencing which had to be provided was described by regulations, 
the terms of which indicated that their primary purpose was the protection of 
the workers at the machines, therefore, they were not also intended to be a 
protection to other workers in the factory. ; 

No doubt the primary consideration, where woodworking machinery is 
concerned, is the protection of the worker at the machine. The very fact 
that he works at the machine exposes him to particular risks. One would, 
therefore, expect, as the fact is, that the regulations would everywhere provide 
for securing as high a degree of safety for him as practicable. But it does not 
necessarily follow that the regulations must, therefore, be construed as only for 
the protection of the workers at the machines, and not for the benefit and 
protection of other workers in the factory as well. The modification effected 
by the regulations is a modification in the standard of fencing ; it is not an 
elimination of certain classes of workers in the factory from a right to such 
protection as the modified’ fencing will afford. I am, therefore, of opinion, 
that the plaintiff here has a right to maintain an action for damages resulting 
to him from a breach of the statutory regulations in question. 

The question that then remains is whether or not the plaintiff has established a 
breach of these regulations. Reg. 17 requires the provision for the machine in 
question of the most efficient guard having regard to the nature of the work being 
performed. It was proved that there was a known form of cage guard which would 
have fenced the major part of the circumference of a circle round the vertical 
spindle with a wire-mesh screen, and that the work in hand could have been per- 
formed with that guard in position. Such a guard is in fact the subject of an 
illustration in the Safety Pamphlet No. 8, issued by the Home Office. It was 
further clear from the evidence that the so-called ring guard employed at the: 
time was only a guard against certain dangers to which the worker at the machine 
would be exposed if it were not there ; but there was no evidence that it was 
“the most efficient guard.”” When asked whether it was, the expert called for 
the defendants replied that it was a “ usual ” form of guard for such a machine. 

On the evidence on balance I think it is just established that the plaintiff 
probably would not have sustained his injury if the regulation had been com- 
plied with. The result is that, as in my view the plaintiff is not precluded 
from alleging that at the time of his accident he belonged to a class of persons 
for whose protection the Woodworking Regulations were made, he is entitled 
to succeed. 

This view of the matter makes it unnecessary for me to decide whether the 
plaintiff could have succeeded in a claim based on breach of the defendants’ 
common law duty apart from statutory regulation. There must be judgment 
for the plaintiff for £125, with costs 

Judgment for the plaintiff with costs. 


Solicitors : Shaen Roscoe & Co. 
(for the defendants). 


‘ [Reported by R. Boswet1, Esq., Barrister-at-Law.] 


(for the plaintiff) ; Davies, Arnold & Cooper 
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GORDON v. GORDON. 


[CourT or Appran (Lord Gre N 
January 17, 18, 21,1946] a eet BAe Tooker, LIS.) 


eo . eee a tiachniont and committal—Order for custody of child— 

nd’ over child—Service of order—Order to be complied with on 

aon stated time—Order served out of time—Intention not to comply with 

order—Knowledge of order by person affected immaterial—Process of committal 

—Enforcement only if rules strictly complied with—R.S.C., Ord. 41, r. 5— 
Matrimonial Causes Rules, 1944, r. 62 (2). 0 

The appellant was the husband of the respondent, and the marriage 
was dissolved by decree absolute on Aug. 25, 1943, on the ground of deser- 
tion by the respondent. There was one child of the marriage, born on 
Nov. 14, 1937, and an order was made for custody of the child in favour 
of the respondent, with access to the appellant. The appellant, while 
the child was living with him, took out a summons asking that the order 
giving the custody to the respondent should be rescinded. The summons 
was heard on Dec. 19, 1945, and the appellant was ordered to hand over the 
child on Dec. 20, 1945. The appellant admittedly made up his mind 
to disregard the order and did not hand over the child on the following day. 
As a result of an ex parte application for custody made by the respondent, 
the appellant was ordered to hand over the child to the respondent by 
or before 7 p.m., on Dec. 21, 1945, the copy of the order, however, being 
served on the appellant at 8 p.m. The respondent, by reason of the 
appellant’s failure to comply with the order of Dec. 21, 1945, served a 
notice of motion on Dec. 22, 1945, to the effect that she intended to apply 
for an order of committal or attachment. On Dec. 31, 1945, the appellant 
was committed for contempt of court. It was contended for the appellant 
that the order made on Dec. 21, 1945, was bad on the ground that it was 

. served after the time for its compliance had expired. It was contended for 
the respondent that there was no necessity for service of the order because 
(a) the appellant was evading service ; (b) the court had inherent jurisdic- 
tion to commit a person for contempt :— 

HELD : (i) since orders for committal and attachment affected the liberty 
of the subject, proceedings for contempt by disobedience of an order to 
do something outside the court could only be enforced if the rules relating 
to the process of committal or attachment had been strictly complied with, 

(ii) on the facts, the service of the order in due time was necessary 
for the purpose of founding proceedings in contempt, the court having no 
power to dispense with the formal requirements of the rule. 

Iberian Trust, Ltd. v. Founders Trust & Investment Co., Lid. (1) applied. 


) 

[EDITORIAL NOTE. Strict compliance with Rules relating to service of an order 
is necessary, even if the person to be served is aware of the pending service, and service 
out of time cannot, therefore, be made the basis of proceedings for attachment and 
committal. 

In the course of their judgments their Lordships express their views upon two points 
of importance in which reform of existing practice is apparently needed. The first is the 
desirability of specifying in o1ders which may have to be enforced by proceedings 
for attachment or committal the place at which the act required is to be performed. 
The second is the need for providing by Rules that orders which are made for the 
benefit of infants may be enforced by attachment or committal notwithstanding the 
accidental failure to comply with the strict technical requirements of the Rules. 
Tucker, L.J., indeed goes further and suggests that as the case under consideration 
shows that it may be impossible on the grounds of urgency to serve an order in time 
before it has to be carried out some alteration in the Matrimonial Causes Rules, 1944, 
r. 62, and R.S.C., Ord. 41, r. 5, is desirable where the person to be served is well aware 
that the order had been made. 

As To SERVICE OF ORDER, see HALSBURY, Hailsham Edn., Vol. 7, pp. 42-54, para. 
59; and ror Casgs, see DIGEST, Vol. 16, pp. 49-57, Nos. 527-644.] 
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ArpEAL by the petitioner from an order of LYNSKEY, J., dated Dec. 31, Pte 
committing the petitioner to prison for contempt of court. The facts are y 
set out in the judgment of Lorp GREENE, M.R. 

Astell Burt for the D2 ie ; 

nt. 
Alban Gordon for the responde Cage 
Lorp Greene, M.R.: This is an appeal by the petitioner in the suit agasnst 
an order by Lynskey, J., dated Dec. 31, 1945, obtained on the application of 
the respondent in the suit, and ordering that the petitioner, Louis David Gordon : 

. . . be committed to His Majesty’s Prison, Brixton, in the county of London, for 

contempt of court in that he failed to comply with the requirements of the order of 
the Hon. Sm Cnartton Hopson, Kt., one of the judges of the High Court sitting 
at the Royal Courts of Justice, Strand, in the county of London, dated Dec. 21, 1945, 
requiring him to hand over to the respondent by or before 7 p.m., on that date the 
child of the marriage, namely, Helen Frances Gordon. 
The order was directed to lie in the office, and it is still in the office pending 
the hearing of this appeal which we expedited having regard to the fact that 
the liberty of the subject was concerned, and which we thought proper to hear 
in open court for the same reason, notwithstanding the fact that the argument 
has necessarily referred to various matters connected with this infant which 
normally would have been heard in camera. 

The petitioner was the husband of the respondent, and the marriage was 
dissolved by decree absolute on Aug. 25, 1943, on the ground of desertion by 
the respondent. There was one child of the marriage, Helen Frances Gordon, 
born on Nov. 14, 1937. Ido not find it necessary to go into the history of these 
matters save in order to set out the nature of one or two orders which must 
be understood before the position can be appreciated. 

On Nov. 29, 1943, an order was made in the Divorce Division for custody 
of this little girl in favour of the respondent, with liberal access to the petitioner, 
the father. On Nov. 9, 1945, the father, having then possession of the child 
under the access provisions, took out a summons asking that the order giving 
the custody to the mother should be rescinded, and various other matters. A 
good deal of evidence was filed on that summons. It was adjourned from time 
to time. There was an application to this court, and eventually the summons 
was heard by Barnarp, J., on Dec. 19. Barnarp, J., then made an order 
to the following effect, that the petitioner should take proceedings in the 
Chancery Division forthwith to make the infant a ward of court. He ordered : 

. . . that the petitioner do hand over the said child to the respondent on Thursday, 
Dec. 20, 1945, [that was the next day] by 6 o’clock p.m., the child to remain in the 
respondent’s care and control until further order, without prejudice to any application 
by either party as to access or otherwise and without prejudice to any proceedings in 
the Chancery Division directed to be taken as aforesaid the respondent by her counsel 
undertaking not to bring the child into contact with [a named person]. 

That is the substance of that order. It asserted, so to speak, the mother’s 
right to custody under the previous order of the Divorce Division which the 
father had unsuccessfully attempted to attack. 

The father apparently took the view that the order of BARNARD, J -» Was 
not the right order to make, and he appears to have thought that the substance 
of his case had never really been properly brought to the mind of the judge. 
He therefore, admittedly and manifestly, made up his mind that he would 
disregard that part of the order which directed him to hand the child over to the 
mother on the following day. He accordingly did not do so. I should say 
that at this time the child was living with the father under the access provisions 
which the father was attempting to replace with a permanent order for custody 
in ee own favour. She was living at the father’s house at Seal, near Sevenoaks, 
in Kent. * 

There is one thing I want to say about this order, and the same observation 
applies to the later order of Hopson, J., that neither order specifies the place 
where the child is to be handed over. It.is of great importance, especially in 
cases where parties are likely to be in controversy and make difficulties and 
perhaps be contumacious and hostile, that orders which may have to be enforced 


A 


C.A.] GORDON v. GORDON (Lorp Greens, M.R.) 249 


by proceedings for committal or attachment should be of a perfectly precise 
nature so that there can be no controversy about the duty which has to be 
performed under them. Both in the case of this order and in the case of the 
subsequent order of Hopson, J --—and my reasons for saying this will appear, 
perhaps, more clearly presently—it would have been very much better if the 
orders had said the child was to be handed over at a definite place, either at the 
father’s house or at some other place. 

To proceed with the history: the mother not having obtained the child 
proceeded to make an application, which was at any rate in the first instance 
ex parte, to Hopson, J. I may point out that having regard to the time of year 
these matters were thought to be of urgency, because both parents were con- 
cerning themselves with the question of where the child should spend Christmas. 
The application before Hopson, J., was granted, and the order made was to 
this effect : : 

Upon the application of counsel for the respondent it is ordered that by or before 

7 o’clock today [that was Dec. 21, 1945] the petitioner do hand over to the respondent 
the child of the marriage namely Helen Frances Gordon. 
That order was made during the afternoon of the day on which it had to be 
carried out. I need not go into the question of the extent to which the presence 
of counsel and solicitors on behalf of the respondent on that occasion might 
affect the matter, because in my judgment it is not necessary to do so. It is 
said, and said, I think, with obvious correctness, that the petitioner was un- 
doubtedly aware of the order of BARNARD, J. In fact—I think my memory is 
right—he was in court when that order was made. It is said by counsel on 
behalf of the wife that the court ought to draw the inference that in the case of 
the order of Hopson, J., also the father knew of it at the time it was made, 
or shortly afterwards on the same day, with the result that, had he been minded 
to do so, he could perfectly well have complied with the order to hand over 
the infant at 7 o’clock that evening. We were invited to draw the inference 
that he had that knowledge, and that he had it before 7 o’clock. The facts 
which were brought to our knowledge with a view to supporting that inference 
did not appear to me to be sufficient, but having regard to the subsequent 
history, and the law and practice relating to these matters, I do not think it 
matters, for a reason which will presently appear. I am quite content to deal 
with this case on the footing that the father, the present appellant, knew of 
the order of Hopson, J., before 7 o’clock and could quite well have complied 
with it had he beem so minded. We are told that in the presence of counsel 
who had been appearing for him on previous occasions, and who appears for 
him now (but who was on that occasion not appearing as counsel but more 
as amicus curiae, because the application to Hopson, J., was ex parte) it was 
made perfectly clear (and we are asked to assume that the appellant knew all 
about it) that the mother was proposing to go down in a motor car and take 
delivery of the child. It is said that the circumstance that that was mentioned 
as being her intention makes it necessary, or possible, to construe the order of 
Hopson, J., as an order to deliver the child before 7 o’clock at the father’s 
house at Seal. ; 

Some question has been raised in this court as to where precisely he was to 
hand over the child. If you look at the face of the order it is not mentioned. 
If the intention was that he should hand it over at his house the order ought 
so to have specified. It did not do so, I will assume in favour of counsel 
for the respondent what I do not myself think for the moment 1s established, 
that the father knew about this order before the time appointed, and that the 
understanding was, and that he was a party to it and was well aware of it, 
that delivery should be made to the mother at the father’s house at Seal. Let 
me assume all that. What happened was this. At 8 o’clock that evening 
the mother was present at the house with somebody who was acting pepee 
as @ process server, though he is described in his affidavit as a progeoes “a 
employed by the Gaumont British Picture Corporation. A copy éf t © a 1 
of Hopson, J., was then served on the appellant, who arrived at 8 oc se 
Counsel for the respondent informed us that the mother had in fact Pra 
before 7 o’clock. It was 8 o’clock when the father turned up at the ae 
an hour after the time appointed for handing over the child. There A n : 
evidence as to when the mother arrived, whether she arrived before 7 o’cloc 
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‘ id not arrive 
“et igh be Tele regs eg it eg pani oF if existence of 
home until 8 o’clock, in that, . i That inference I 
this order in plenty of time, that he was evading service. + mated 
i line to draw. It seems to me that the evidence rel 
pa EAT ie Glass tieceticient The order contained what is referred to as @ 
ae 3 i in th cise form required by the 
penal endorsement, although it was not in the precis * nA DF 
relevant rule. Counsel for the appellant was proposing to make some po i 
on that, but we did not hear him upon it. Therefore I express no view as to. 
f that endorsement. : 
bares eapinnt invade failed to get possession of the child proceeded then to 
serve a notice of motion on the following day, Dec. 22, to this effect : ne 
i dent by counsel intends to apply to LyNsKEyY, J., in his 
Ber 12.15 Eger ST MCoaaet Degree for an order for aye committal or oes 
on the ground that you have failed to comply with the order of this honourable co 
dated Dec. 21, 1945. . 
That was addressed to the appellant. As a result of that LyNsKEY, J., made the 
order which I have already read and which is the subject of this appeal. 

One thing stands out in this case with the utmost clearness. The appellant 
made up his mind deliberately and with full knowledge of the possible sa 
quences to defy the orders of the court. There was the order of ere : 
That he deliberately defied. Whether, he knew or did not know before 7 o’cloc 
on Dec. 21 that Hopson, J., had made his order, he determined that he would 
not hand over the child at any time pursuant to that order. We were told that 
the child has been since made a ward of court. COHEN, J., made an order that 
the child should go to boarding school, and reaffirmed the order of Hopson, J., 
for delivery of the child to the mother in time to enable it to go to school. 

When the application was made to this court to expedite the appeal it trans- 
pired that the appellant was still defying all the orders of the court and deter- 
mined to keep the child. That was stated by his counsel in court. wWhen 
it appeared that the court would not be disposed to grant the indulgence of an 
immediate hearing of the appeal at a time when the appellant was proclaiming 
his intention to continue his conduct he thought better about it and undertook 
to hand over the child and to obey—lI will not call it an order—the suggestion 
of this court that he must show his bona fides by bringing the child up and 
delivering it in the registrar’s room that very evening. That was done. The 
mother had the child, and the child went to school. I only mention that in 
order to show that what I am about to say is abundantly established, that this 
appellant has throughout been entirely contumacious and put himself in & posi- 
tion where, on the merits, the orders of the court called as loudly as in any 
case I have ever known for enforcement by the appropriate process. 

Attachment and committal are very technical matters, and as orders for 
committal or attachment affect the liberty of the subject such rules as exist 
in relation to them must be strictly obeyed. However disobedient the party 
against whom the order is directed may be, unless the process of committal 
and attachment has been carried out strictly in accordance with the rules he 
is entitled to his freedom. I am not speaking now of contempts in the face 
of the court, but contempts by disobedience of an order for something to be 
done outside the court. 

In the present case the summons or notice of motion before LynsKry, J., 
asked for committal or attachment. That is a common form nowadays, 
since both remedies are open in the case of disobedience to an order, be that 
order a prohibitive order for which committal used to be the appropriate remedy, 
or an affirmative positive order for disobedience of which attachment was the 
remedy. Either remedy is now possible, but there is still a certain procedural 
difference, and, speaking quite generally, the procedure in the case of attach- 
ment is more technical than in the case of committal. Accordingly, when 
before Lynskey, J., counsel was asked to elect which remedy he sought, feeling 
no doubt in difficulty with regard to attachment owing to non-compliance with 
the teghnical rules relating to attachment, he elected to ask for committal, 
and committal he obtained, 

The only matter that we have heard argued is a purely technical matter, 
which is that the order of Hopson, J., requiring delivery by 7 o’clock was not 
served unti! that time had elapsed, that is to say 8 o’clock in the evening. The 
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relevant rule in the Matrimonial Causes Rules, 1944, is r. 62 (2) : 


A decree or order requiring @ person to do an act thereby ordered shall state the time 
within which the act is to be done, and the copy to be served upon the person required 
to obey the same shall be endorsed with a notice in accordance with Form 13. 


That rule in the Divorce Division follows in substance, with some verbal modifica- 


pore the corresponding Rule of the Supreme Court, Ord. 41, r. 5, which provides 
that : 


Every judgment or order made in any cause or matter requiring any person to do 
en act thereby ordered shall state the time,’ or the time after service of the judgment 
or order, within which the act is to be done... 


Then there is a provision for the indorsement of the penal memorandum. It is 
to be remembered that the process of enforcing orders in civil litigation made 
for the benefit of a-party against the other party by committal or attachment 
is nothing more than a form of execution. It is that form of execution by which 
the successful litigant enforces his right against his unsuccessful opponent. 
If he fails to comply with the strict rules he is the sufferer, because he has not 
succeeded in protecting or enforcing his right by this very effective means. 
When one comes to deal with the case of an infant the position is fundamentally 
different, because orders in respect of infants are not made for the benefit of 
any litigating party, such as a party to a divorce suit. They are made for the 
benefit of the infant and, therefore, one would expect to find that the rules 
relating to the enforcement of orders in the matter of infants by committal 
or attachment would recognise that fundamental difference. When the Court 
of Chancery is dealing with a ward of court it has certain powers, which I need 
not deal with here. We are dealing with a case where what is sought to be 
enforced is a custody order made in the Divorce Division. The enforcement 
of such an order is perhaps necessarily left to the interested party, the parent to 
whom custody has been given, and it may be that no serious inconvenience 
comes from that. But when it comes to enforcing an oider made for the benefit 
of the infant at the instance of one of the parties to the litigation who may 
make a mistake in procedure and may not comply with all the rigours of the 
rules, the person who suffers is not merely the interested party, as it would be 
in ordinary litigation, but is the unfortunate infant, who does not get the pro- 
tection of the enforcement of the order which has been made in its interest, 
merely because the parent who has taken upon himself or herself the burden 
of trying to enforce that order has made some slip or been prevented by some 
accident from carrying out the strictness of the rules. 

I cannot help thinking that if this case has shown one thing it has shown 
the desirability of making some special rules with regard to the enforcement 
by committal or attachment of orders made in respect of an infant who requires 
the protection of the court and who ought not to be prejudiced by finding 
that an order, perhaps of an urgent and vital nature affecting its interests, 
has been flouted by the person against whom it is made and that that person 
cannot be committed or attached owing to the fact that the party seeking 
to enforce the order has not complied with the rules. It becomes more mani- 
festly unfortunate—I will not say absurd—when one comes across. the rule 
that strict compliance with the rules as to service is required even in a case 
where the person against whom the order is made is perfectly well aware of it, 
is perhaps in court when it is made, and deliberately sets himself to flout it. 
In the case of ordinary litigation between parties the strictness of requiring 
service of the order is a thing one can understand, but why should an infant 
suffer by a strict rule of that kind, and why should the court’s order in its ‘favour 
for its protection be disregarded without remedy when the parent against 
whom the order is made is perhaps sitting in court ? I have said that in this case 
I am prepared to assume that the father knew all about the order of Hopson, J.; 
in time to comply with it by 7 o’clock, and if that assumption be correct it 
would be a very unfortunate case, and I am afraid it ig an unfortunate case, 
that owing to non-compliance with oe rules of Sasa it will be impossible 

that order by proceedings for contempt. ; 
iE crinoaly question, Giigtore, which we find it necessary to consider, is ieroasoes 
or not the order was enforceable having regard to the fact that it was vata ; 
after the time by which it should have been complied with. The essentia 
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importance of that time can, I think, be related to what I said earlier with ppl fe 
to the place of delivery. To deliver a child to somebody else you must deliver 
it somewhere. If the person against whom the order is directed is left in any 
doubt as to where he is to deliver the child, the order is irregular. If he is to 
deliver a child at a particular place at a particular hour to a particular person, 
then he is entitled to be told and have it brought to his knowledge in time to 
enable him to take the necessary steps to do it before the time indicated. After 
that time is past he cannot be strictly said to be in contempt. ; 

The principle that where a definite time is mentioned in the order for doing 
something, service of the order after the expiration of that time is not sufficient 
to found proceedings for contempt is well established. I need not go into the 
authorities except to mention the latest, a decision of LUXMOORE, J., in Ibervan 
Trust, Lid. v. Founders Trust & Investment Co., Ltd. (1), in which he says 
( [1932] 2 K.B. 87, at p. 96): . 

I think it is quite plain from the decision in Duffield v. Elwes (2) that that order could . 
not be enfoiced by penal proceedings, because there can be no default in compliance 
with an order ordering something to be done within a certain time when the order 
was not served until after the time within which the act was to be done has expired. 
That again would be a complete answer to the application for attachment in this case. 


In my opinion, service of the order in due time was necessary for the purpose 
of founding proceedings in contempt. It is a misfortune which may happen 
to a child, an infant, for whose benefit the order is made if, owing to some 
dilatoriness or accident, the person who has taken charge of serving the order 
serves it out of time. That may be all very well when the person on whom the 
order is to be served never knew of it, but it becomes unreasonable in a case 
where he knows of it and could perfectly well comply with it in time. 

Counsel for the respondent did not attempt, and he could not have attempted 
to argue that, assuming the rules have to be strictly construed and applied, 
the service would have been good. He directed his argument to a different 
contention altogether. He said that in the present case there was no necessity 
for service and he put that on two alternative grounds. First of all, he said 
that this was a case where we ought to infer that the appellant was evading 
service. I have already said that is an inference I am not prepared to draw. 
He then said, alternatively, it was sufficient that the appellant in fact knew 
of the order, and he invited us to assume, and, as I have said, I will for the 
purpose of the argument assume, that the appellant did know of the order. 
That, counsel for the respondent said, was sufficient, and accordingly the fact 
that the order was not served in time did not hurt him. In my opinion that 
argument cannot be accepted. Here is a rule of court which has statutory 
force. It does not provide for any exceptions. _ It is quite explicit. It requires 
certain things to be done, and this court has no power to dispense with the require- 
ments of the rule. 

Counsel for the respondent referred us to some authorities which he claimed 
supported his view. The first one was, curiously enough, Gordonv. Gordon (3), 
but that was a case in which an order had been made giving the custody of the 
child to the father, the petitioner, and directing the mother to deliver the child up. 
There was litigation in an attempt to vary that order and an application was 
made to the court to.enforce the order as to custody. The mother was ordered 
to give up the child to the petitioner. That order was disobeyed and later a 
motion was moved for a writ of attachment or for an order for committal upon 
affidavits stating that the mother had left the country with the child. The 
custody order apparently had never been served properly, but the court made 
an order for attachment and committal—which is rather curious—upon the 
ground apparently that the child had been removed out of the jurisdiction. 
Different considerations apply in such a’ case. The report is a very short one 
and I can find in it no authority whatsoever for any such right in the court 
as counsel for the respondent argues for to dispense with strict compliance 
with the rule as to service in cases where the person against whom the order is 
made in fact knows of it. 

, Counsel for the respondent then referred to Hyde v. Hyde (4), which was a 
case of evasion of service, and this court held that personal service of the order 
was not necessary to give the court jurisdiction to issue a writ of sequestration. 
Sequestration in that case was the form of execution which was sought. That 
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pare see a dictum, which has been adversely commented on in this court 
eee that the court can dispense with the necessity of service in a Sale 
higent oe Peatnst whom the order is made in fact knows of it. The case 
phate ~ ae tas mes wade was in Re Tuck (5), where a trustee had dis- 
ee hs e vn ey into court, the order not having been personally 

. “te nim. e had been in court when it was made and actually initialled 
rea e —_ briefs. In spite of that, it was held that personal service was required 
unless it was shown that he was evading service. The court consisted of Sir 
RicHaRD Henn Cottins, M.R., and Cozens-Harpy, LJ. Cozens-Har 

" : ’ ’ w. - DY 
L.J., in the judgment of the Court said this ( [1906] 1 Ch. 692, at p. 695): 

The learned judge held that the objection that the order had not been served until 
after Jan. 1 was not a good objection, because the defendant was present in court 
when the order was rrade, and, therefore, personal service was unnecessary. In support 
of this view the learned judge referred to Hyde v. Hyde (4), where CoTTon, i.J., said 
(T3 P.D. 166, at p. 171): “It is true that as a general rule no order will be mede for 
sequestration or attachment unless it can be shown that there has been personal service 
of the order disobeyed, but there are exceptions to that rule. If it were proved, for 
instance, that the person was actually in court at the time the order was made service 
would be unnecessary in order to obtain process for contempt, and personal service is 
also dispensed with if it is shown that the reason why there has been no personal service 
is that the person to be served has evaded service.”” The observation of Corton, L.J., 
upon which the learned judge relied was not necessary for the decision of the case in 
which it was made, but nevertheless it is a clear dictum by Cotton, L.J., and one which 
deserves careful consideration. It was not suggested to us that there was any reported 
case in which this dictum had been acted upon, and it is not easy to understand on what 
ground the cases where a defendant evaded service of an order of which he had notice 
came to be discussed et all if the fact of notice, apart from evasion, could be deemed 
sufficient to dispense with service of the order. 

I need not read any more. It is quite clear that the proposition that knowledge 
of the order takes the place of service is negatived with the greatest emphasis 
and clearness and the very important distinction is brought out between an 
order directing the doing of an act and an injunction which restrains the doing 
of an'act. I need not read more of that case. It is the most recent case in this 
court, and in my opinion we are bound to follow it. If I may respectfully 
say so, I cannot see how it ever came to be argued or suggested that the court 
has got some sort of inherent power to dispense with compliance with a perfectly 
clear rule of court requiring an order to be brought in a particularly formal 
way to a person’s knowledge merely because he knows of the order from a 
different source. The requirement of a penal endorsement confirms this view. 

Those responsible for the rules in their wisdom have required this great 
degree of strictness in cases where the liberty of the subject is liable to be affected 
and in my opinion the court has got no dispensing power. I have already 
indicated my view as to the desirability of some relaxation of the strictness of 
the order in cases where the person for whose benefit the order is to be enforced 
is an infant and not a mere party to litigation. That will be a matter, no doubt, 
for consideration by those responsible for the rules. We cannot make rules, 
we cannot dispense with rules. 

In the present case it is perfectly clear that the order was not properly served 
in time. In view of that, there was no such breach of the order as would justify 
proceedings in contempt and the fact, which I am assuming, that the father 
knew all about the order in plenty of time does not justify us in any way in 
departing from the requirements of the rule. I think I have dealt now with all 
the relevant aspects of this case. The other matters which were adumbrated 
were never fully argued and I say nothing about them. In the result this un- 
doubtedly conturnacious person succeeds in retaining his liberty, as he is entitled 
to do, owing to the fact that the order was not properly served. 

The appeal must be allowed. 

pu Parca, L.J.: ~ I agree that this appeal must be allowed and I agree 
with everything that has been said by Lorp GREENE, M.R. The case certainly 
presents features which are highly unsatisfactory. It is not satisfactory that 
a man who has stated, not by his own lips but in an affidavit sworn by one of 
his legal representatives, that he has no intention of obeying the orders of the 
court, which at any rate he knew of perfectly well at the time when that affidavit 
was sworn, should escape with impunity. I fully realise that no court must 
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the liberty of the subject and the importance 
of the principle that in this country people are not to be imprisoned without 
good cause, cause shown according to law. Liberty would never be preserved 
if the courts were to have one measure for people whom they think to be deserving 
and another measure for people whom they think to be undeserving. The law 
must be applied strictly. So far as the liberty of the subject is concerned, I 
am quite satisfied that on the facts of this case it would be impossible for us to 
do anything but to allow the appeal. 

There is, of course, another matter of great importance, and that is that the 
orders of the court should be observed and that no litigant should be permitted 
to say that he feels strongly that the order is a wrong order and, therefore, 
will not obey it. I do, however, derive some satisfaction from the fact that, 
as Lorp GREENE, M.R., has pointed out, the difficulties which may arise under 
this rule may be removed as a result of this case. The importance of the present 
case is due to the fact that we are dealing with the custody of a small child. 
The hearing of this appeal has been expedited. It was expedited because 
we were dealing with the liberty of the subject. There was a stage when counsel 
for the appellant told us it would be unnecessary after all to ask that the appeal 
should be expedited because the respondent was willing, and her counsel agreed 
that she was willing, that the matter should stand over, because she had no 
desire to be vindictive and was not anxious that the appellant should be sent 
to prison. Upon that this court took a course which very likely we should not 
have taken if the matter in dispute had merely been the detention of a chattel. 
As Lorp GREENE, M.R. then said, expressing the view of the whole court, we 
did not think it proper to postpone the matter, because it did not rest with 
the parties to say whether mercy should be extended or not. It was not a 
question whether the respondent was vindictive or not. It was a question 
ultimately for the court whether it would be content that its orders should be 
defied with impunity. That I mention because it emphasises the public import- 
ance of the matter. 

In this case I am glad to think that no harm has been done to the child. 
I think one may say that the attitude of the respondent herself, for which no 
one would criticise her, shows that she does not feel that grave harm has been 
done. It is, of course, a remarkable fact that, although the mother had an 
order for the custody of the child and the father only an order for access, he has 
succeeded in obtaining custody of the child for so long, but it has not been 
suggested by anybody that the child has suffered morally or otherwise in his 
hands. As I have said, good may come out of the case because provision may 
be made in future to prevent what may be—I do not use the word to suggest 
that technicalities are not of importance—a merely technical omission from 
having the result of assisting a person who is minded to be disobedient. It is 
very desirable, and I only say this in order to show that I entirely agree with 
what Lorp GREENE, M.R., has said, that steps of that kind should be taken, 
because there may be cases where a child might be in the custody of a parent 
so unfit to have that custody that it might be a disaster that that parent should 
be enabled to retain it for a moment after the order of the court had been made. 
I have no doubt it is not beyond the wit of man to devise a rule or form of order 
which will make it impossible that that very undesirable result should ever follow. 
In the circumstances, though one cannot help feeling a slight regret that it 
should be so, I agree that the appeal must be allowed. ; 


Tucker, L.J.: I have come to the same conclusion, but with 

this case I think the affidavit sworn on behalf of the petitieneal which erat a 
before Lynskey, J., shows that the only proper inference to be drawn is that 
the petitioner at all times was well aware of the order that had been made and 
was at all times intending to disobey. In those circumstances the question 
arises whether this court has any jurisdiction to dispense with the strict require- 
ments of the Matrimonial Causes Rules, 1944, r. 62. I think it is quite clear 
that no grounds have been established which would justify this court in effect in 
ignoring the provisions of that order or dispensing with its fulfilment. In this 
particular case with a little more expedition perhaps and possibly by the filin 

of some further evidence it might have been possible to secure the ae gata 
of this man for his contempt of the order of the court. But this case does show 
that there may be cases, not only cases concerning an infant in the Divorce 


ever forget the importance of 
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Court but possibly cases in the King’s Bench Division under the corresponding 
Ord. 41, r. 5, where it is necessary in an urgent case for an order to be made 
which has got to be carried out at very short notice indeed.) This case shows 
that where such an order has been made in cases of great urgency it may be 
impossible to draw up the order and to serve it on the person concerned in time 
before the order has to be carried out. Because of the existence of these two 
rules, the Matrimonial Causes Rules, 1944, r. 62, and R.S.C., Ord. 41, r. 5, the 
result is that cases may arise where persons can deliberately spurn the order 
of the court knowing that it has been made. I agree that it would be very 
desirable that those concerned with these matters might consider whether or not 
some alteration in the rules is required. Speaking for myself, I should suggest 
that Ord. 41, r. 5, might possibly also deserve reconsideration as well as the 
coescbighyea Causes Rules, 1944, r. 62. I agree that this appeal should be 
allowed. 


Appeal allowed. 


Solicitors: Oscar Mason & Co. (for the appellant); Pierron & Morley (for 
the respondent). 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


LONDON & NORTH EASTERN RY. CO. v. BERRIMAN. 


4 ? 
[House or Lorps (Lord Jowitt, L.C., Lord Macmillan, Lord Wright, Lord 
Porter and Lord Simonds), November 30, December 3, 1945, January 
21, 1946.] 


Railways—Death of signal fitter on line—Statutory duty of railway to appoint 
look-out—Signal fitter engaged on routine oiling of signal apparatus on perma- 
nent way—‘‘ Protection to permanent way men when relaying or repairing 
permanent way ”’—Whether signal fitter within the protection— Whether oiling 
‘repairing the permanent way’’—Railway Employment (Prevention of 
Accidents) Act, 1900 (c. 27), s. 1 (1), Sched., cl. 12—Prevention of Accidents 
Rules, 1902 (S.R. & O., 1902, No. 616), r. 9. 

The appellant railway company employed a gang of signal fitters whose 
main business was to repair the connections between the signal-boxes and 
the signals or points. When not needed for such repairs it was the normal 
practice for the men to engage in routine oiling of the various connections 
of the signal apparatus on the permanent way. On Dec. 27, 1943, two 
of the signal fitters were at the work of routine oiling when a train ran 
over them and they were both killed. .There was no look-out man to warn 
them of danger from approaching trains. The Prevention of Accidents 
Rules, 1902, r. 9, provides that: ‘‘ With the object of protecting men 
working singly or jn gangs on or near lines of railway in use for traffic 
for the purpose of relaying or repairing the permanent way of such lines, 
the railway companies shall, . . . in all cases where any danger is likely 
to arise, provide persons or apparatus for the purpose of maintaining a 
good look-out or for giving warning against any train or engine approaching 
such men so working, and the persons employed for such purpose shall be 
expressly instructed to act for such purpose, and shall be provided with all 
appliances necessary to give effect to such look-out.’’ The respondent, 
the widow of one of the deceased workmen, brought an action under Lord 
Campbell’s Act for damages against the appellants alleging breach of statu- 
tory duty under r. 9. It was contended for the appellants that the respon- 
dent’s husband at the time of the accident was not “ relaying or repairing 
the permanent way ” within the meaning of r. 9 :— 

Hep [Lorp Jowirt, L.C., and Lorp WricHT dissenting]: on a proper 
construction of the Prevention of Accidents Rules, 1902, r. 9, the respondent’s 
husband was not employed in “ relaying or repairing the permanent way ” but 
was engaged in a different operation, viz., oiling the connections on the signal 
apparatus, and, therefore, outside the protection afforded by the rule, 

Decision of the Court of Appeal ( [1945] 2 All E.R. 1) reversed, 
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RIAL The House of Lords reverse the Court of Appeal by a majori 
of teats two. Nee tieciston turns upon the construction of the word “‘ repair, — 
is held by the majority to denote putting right something which has i pide pe 
heref to exclude the operation of routine oiling. The collocation of “ relaying 
pairing * in the Schedule to the Railway Employment (Prevention of Accidents) 
ist 1900 is said to indicate different degrees of something entirely distinct from oe 
maintenance, which Lorp Jowirr and Lorp Wricur in their minority judgments 
d ivalent to repair. 
‘iis Be a yaneioir OF 7 sep on Raitways, see HALSBURY, Hailsham Edn., 
Vol. 27, pp. 281-283, paras. 606, 607; and For Casss, see DIGEST, Supp. Railways, 
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(3) Vincent v. Southern Ry. Co., [1927] A.C. 430; Digest Supp.; 96 L.J.K.B. 597 ; 
136 L.T. 513. 
*(4) Dredge v. Conway, Jones & Co., [1901] 2 K.B. 42; 24 Digest 924, 166; 70 
L.J.K.B. 494; 84 L.T. 345; 3 W.C.C. 104. 
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(9) Wood v. Walsh & Sons, [1899] 1 Q.B. 1009; 24 Digest 924, 165; 68 L.J.Q.B. 
492; 80 L.T. 345; 1 W.C.C. 68. 


APPEAL by the respondent company from a decision of the Court of Appeal 
(MacKinnon, LAWRENCE and Morton, L.JJ .), dated May 23, 1945, and reported 
( [1945] 2 All E.R. 1). The facts are fully set out in the opinion of Lorp Jowirt, 
L.C 


Sir Walter Monckton, K.C., F. W. Beney, K.C., and Felix C. Denny for the 
appellants. 

N. R. Fox-Andrews, K.C., and John Charlesworth for the respondent. 

The House took time to consider its opinion. 


Lorp JowilrtT, L.C. : My Lords, on Dec. 27, 1943, Frederick John Berriman, 
deceased, who was then a labourer in the employment of the appellant company, 
was knocked down by a train and killed whilst working in the course of his 
employment. His widow brings this action alleging that his death was due 
to the failure of the railway company to observe the Prevention of Accidents 
Rules, 1902, r. 9. The Railway Employment (Prevention of Accidents) Act, 
1900, s. 1 (1), provides : : 


The Boerd of Trade may, subject to the provisions of this Act, make such rules as 
they think fit with respect to any of the subjects mentioned in the schedule to this 
Act, with the object of reducing or removing the dangers and risks incidental to railway 
service. 

No. 12 of the schedule is in the following terms : 
Protection to permanent way men when relaying or repairing permanent way. 


Pursuant to the powers contained in the Act, rules were made in 1902 and the 
material words of r. 9 are as follows : 


With the object of protecting men working singly or in gangs on or near lines of 
railway in use for traffic for the purpose of relaying or repairing the permanent way 
of such lines, the railway companies shali, efter the coming into operétion of these 
rules, in all cases where any danger is likely to arise, provide persons or apparatus 
for the purpose of maintaining a good look-out or for giving warning against any train 
or engine approaching such men go working .. . 

On the day in question the deceased man Berriman, in conjunction with 
another employee named Rowe, was engaged in cleaning and oiling a certain 
apparatus between or near to the running lines. There was a considerable 
number of trains passing upon these lines. The engine driver of the train 
leaving Brough at 1.20 P-m., on its way to Hull, when approaching the West 


H 
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Parade Junction signal cabin saw two men who appeared to be j i 
from a stooping position. They were knocked Cove and killed ber heroes 
coming tram: they were Berriman and his mate Rowe. It was admitted 
that no protection had been given to these men by means either of persons" 
or apparatus whilst they were doing their work : and it was not contested that ~ % 
they were working at a place where danger was likely to arise. Si 
ore rete which Bhey were doing was connected with the signalling apparatus, 
€ signaiman in his box is able by pulling a lever to move signals and to deflect 
points so as to transfer a train from one running line to another. The mechanism 
which insures, for example, that the result of pulling a lever in the signal box 
is that points are deflected, consists of a series of rods, cranks and levers. Some 
part of this mechanism is embedded in the ground actually between the running 
lines and other parts are so close to these lines as to cause men working thereon 
to be in danger from passing trains in the absence of a proper look-out. The 
question that arises is whether there was or was not a duty on the part of the 
railway company to give protection to these men by means of persons or 
apparatus, for if so there is no question but that the duty was neglected. 

Upon these facts as it appears to me the following three questions arise : 

1. What is the meaning of the words “ permanent way ”’ in the 1900 Act ? 

2. Was the deceased workman a ‘“ permanent way man ” within the meaning 
of that Act ? 

3. Was he at the material time engaged in repairing the permanent way ? 

I proceed to consider these three points in orde1, and first as to the meaning 
of the phrase “‘ permanent way.” It is, I think, legitimate ir corstruing a 
statute 1elating to a particular industry to give to the words used a special 
technical meaning if it can be established that at the date of the passing of the 
statute such special meaning was well understood and accepted by those con- 
versant with the industry. In the present case in the endeavour to prove 
that the words “‘ permanent way ”’ had at the date of the passing of the Act 
acquired a special or technical meaning the appellant company in the court 
below called a Mr. Thompson, the engineer of the L.N.E.R. Co., in charge of 
their engineering work in the north-eastern area, and a Mr. Wallace, the chief 
civil engineer of the L.M.S. Ry. Co. 

Even if we disregard the fact that these railway companies were not established 
until many years after 1900 it seems to me that the evidence called completely , 
failed to establish that the words “‘ permanent way ” had at any time acquired 
any special technical meaning. Mr. Wallace was asked to give his definition 
of the words and his answer was as follows : 

The permanent way is the final track laid down at the opening of the line and then 
subsequently renewed, as compared with the overland route of the contractors at its 
construction. 


Mr. Thompson gave the same answer and when asked where the permanent 
way ended on either side replied : 


The broad answer is that it ends where the ballast ends, which is sloped down to the 
natural earth at the sleepers end. 
The most that the evidence of these two witnesses established was that for the 
purposes of the internal organisation of the engineering work of their companies 
the work which had to do with signals and signalling apparatus was kept separate 
and distinct from the work which was concerned with the track. It seems to me 
quite illegitimate to spell out from this eminently practical division of work 
any definition of the words ‘“‘ permanent way ” and indeed the attempt to do 
so leads to ridiculous conclusions. Thus the points which deflect a train from 
one running line to another are admittedly part of the permanent way, whilst 


the mechanism which pulls the points over—even although fastened in the 


ground between the lines on which the train runs—is said not to be part of the 
permanent way. A hand-operated lever, such as is frequently to be seen in 
shunting yards, is said to be part of the permanent way even although it is placed 
completely outside the extremities of the sleepers simply because it is not 
connected with the signalling system. 

I asked—and I asked in vain—during the course.of the argument whether 
the water trough, which is placed between the running lines to enable an engine 
to pick up water whilst in motion, was or was not part of the ‘‘ permanent 
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I confess that I can get no assistance in construing the 
words “‘ permanent way ” from this evidence and without attempting any defini- 
tion of my own I am clearly of the opinion that a man working on 4 piece of 
mechanism embedded in the ground either between the running lines or so 
near to the running lines that he would be knocked down by a passing train 
is working on the permanent way. I confess that I am relieved to be able 
to come to this conclusion, for were it otherwise no man working on such @ 
piece of mechanism, no matter how exacting or absorbing his work might be 
and no matter that it was undoubtedly a work of repair, would be within the 
protection of the statute. I find it difficult to believe that the Legislature 
in passing the 1900 Act can have intended any such result. For these reasons 
I agree with the Court of Appeal that the deceased man was at the time of the 
accident. working on the permanent way. Having reached this conclusion, 
it seems to me to follow that a workman whose regular and habitual duty was 
to attend to mechanism which I have decided forms part of the permanent way 
is a “ permanent way man.” 

There remains the third and to my mind the only difficult question, namely, 
whether at the relevant time the deceased workman was engaged in repairing 
the permanent way ? There is no evidence to show that on the day in ‘question 
he was attending to any mechanism which had broken down or proved faulty. 
He had indeed left behind him the tool box which he was accustomed to take 
with him in such cases. His work was described in the evidence as “ routine 
oiling and cleaning” ; for this purpose he and his fellow workman would take 
with them a feeder, a tin of oil and a brush. The evidence further established 
that this oiling and cleaning required to be done about once a week and that 
it was essential for the proper working of the system... 

It is, I should suppose, impossible to lay down with any precision the periods 
of time within which this work of oiling and cleaning must be undertaken ; 
much must depend upon the circumstances ; but it seems clear that moving 
parts of the gear exposed to the weather would tend to get rusted and to attract 
dust and debris. If they were left unattended to they would gradually begin to work 
stiffly and at last would work so stiffly that they would be regarded as out of 
order and would be noted as a subject for repair. The Court of Appeal took 
the view that ‘‘ repairing’ as used in the Railway Employment (Prevention 
of Accidents) Act, 1900, must be construed as including the work of maintainin 
in good working order ; I agree with them and I agree with them largely pennies 
I can find no satisfactory criterion to tell me at what point that which is called 
repair as opposed to maintenance begins. It would, I suppose, be conceded 
that if a nut had worked loose and required to be tightened the Ena, involved 
would be a work of “‘ repair” even although the actual work occupied only a 
few seconds of time. Oiling and cleaning may take longer than Lahterin 
a nut and in the course of oiling and cleaning something which is “ repair 5 
in any sense of the word may be discovered. It might, for instance he see 
that a split pin which had sheered off required to be replaced. To limit the 
word “repair” in the sense contended for by the appellants seems to me te 
make the duty imposed by the statute quite impracticable. At one mom t 
of time a man might merely be oiling and cleaning and at another ricngeaths 
might be doing something which is repair in the narrow sense of the word 
that is in making good something which has developed a fault. It Soult 
ee ah rah for ne Jee? pt aca whenever he did repair work in this 
sense to afford him protection whi i i i im i 
Hae i eadialoanigg. te ne gS ara obi ang coursci 

There is a further consideration which leads me to a i ee 
of the Court of Appeal. I have already reminded your envi oe ee eeprac 
that this oiling and cleaning was necessary about every week. S Shen ad 
was neglected—what would happen ? The mechanism sould be SU PPOSINg 34 
later to work stiffly, but the signalman would still be able to pull pa a eg 
without much difficulty. After a short while he would notice that it wi 
very stiffly and in time it would not work at all. Then, I pres pabipfraadateet 
cgnceded that it was a case calling for ‘‘ repair ”’ ; butad salah . ze ee K 
question is essentially oné of degree, and that it is impossible to fi ae 
point at which “maintenance” ends and “repair ” rns ie abe 
“c o . 9”: . = x f : a wo 

repairing ”’ is in my view. a word sufficiently wide, if the context so requires, 


way”? My Lords, 
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to include “ maintaining.” 

Having regard to the fact that the primary intendment of the Act in question 
was to provide more adequate protection for railway servants, I think it should 
be so construed in this case. Accordingly, in my view, a man engaged in oiling 
and cleaning the moving parts of the machinery which enables the signalman 
to adjust the points is engaged in the work of repair. I find some support for 
this conclusion from Greg v. Planque (1), with which decision I agree. 

For these reasons I would dismiss the appeal. 


Lorp Macmiiian : My Lords, on Dec. 27, 1943, Frederick John Berriman, 
a signal fitter’s labourer, in the employment of the London and North Eastern 
Ry. Co., was run down and killed by one of the company’s trains when, in the 
course of his employment, he was engaged in oiling and cleaning the connecting 
rods which actuate points on the lines at West Parade Junction, Hull. In 
the present action by his widow against the railway company she claims damages 
on the ground inter alia that the death of her husband was attributable to a 
breach by the railway company of the Prevention of Accident Rules, 1902, 
r. 9, made by the Board of Trade pursuant to the Railway Employment (Pre- 

vention of Accidents) Act, 1900, s. 1 (1). 

_ By that statute the Board of Trade were empowered, “‘ with the object of 
reducing or removing the dangers and risks incidental to railway service,” to 
make such rules as they thought fit with respect to twelve subjects mentioned 
in the schedule to the Act. Of these subjects the twelfth is : 


Protection to permanent way men when relaying or-repairing permanent way. 
Of the rules so made the ninth relates to this subject and reads as follows : 


With the object of protecting men working singly or in gangs on or near lines of 
railway in use for traffic for the purpose of relaying or repairing the permenent way 
of such lines, the railway companies shall, after the coming into operation of these 
rules, in all cases where any danger is likely to arise, provide persons o1 apparatus 
for the purpose of maintaining a good look-out or for giving warning against any train 
or engine approaching such men so working, and the persons employed for such purpose 
shall be expressly instructed to act for such purpose, and shall be provided with all 
appliances necessary to give effect to such look-out. 

If this rule applied to the deceased and to the work upon which he was engaged 
when he met his death it is admitted that it was not observed, for no person or 
apparatus was provided by the railway company for the purpose of maintaining @ 
good look-out or for giving him warning against any train or engine approaching 
him while at his work. There is no question that the deceased was working 
on or near lines of railway in use for traffic or that the case was one in which 
danger was likely to arise. But the rule requires for its application more than 
this. It is only where men are working on or near traffic lines “‘ for the purpose 
of relaying or repairing the permanent way of such lines’ that the protection 
of a look-out must be provided. 

The railway company, in contesting the application of the rule to the case 
of the deceased, submitted that the deceased was not a “‘ permanent way man ”’ 
within the meaning of head 12 of the schedule to the 1900 statute, and was 
therefore not within the category of workmen whom the rule was, under the 
statute, designed to protect. They further submitted that the deceased was in any 
event not engaged in any work of relaying or repairing and that if he was engaged 
in repairing it was not the permanent way that he was repairing. These con- 
tentions prevailed with STABLE, J., who heard the case in the first instance, 
but they were rejected by the Court of Appeal. The actual job on which the 
deceased was engaged was that of oiling and cleaning the system of rods actuating 
peints on the running lines. The points are tapering moveable rails which 
enable vehicles to be switched or guided from one line of track to another. They 
are operated from the signal box with which they are connected by a system of 
moveable rods. It is obvious that for the safe and efficient working of the 
points and connecting rods their moveable parts must be kept oiled and cleaned, 

repair. ‘ a 
eee coiee argument as to whether what I may cull this 4 See 
apparatus formed any part of the permanent way and whether the ee w ae 
duty it was to attend to it were permanent way men. It. was said t a ) 
expression ‘‘ permanent way ”’ was a term of art in railway parlance and evidence 
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was adduced by the railway company to the effect that in the vernacular of 

‘railway men the permanent way comprises only the ballast and sleepers, chairs, 
rails and fastenings of which the track is composed, while the apparatus for 
working the signals and points with which the system is equipped is never 
referred, to as part of the permanent way, except in the case of points operated 
by hand levers and unconnected with any signals. This distinction, it appears, 
is reflected in the organisation of railway administration in which the departments 
concerned: respectively with the permanent way and with signals and points 
are clearly differentiated and separately staffed. 

I recognise that when Parliament employs technical terms without definition 
in a statute dealing with a particular art or industry courts of law are entitled 
to have the assistance of skilled persons in the interpretation of such terms and 
indeed the present statute and rules contain numerous technical terms as to 
whose meaning in railway parlance evidence would be almost indispensable. 
But assuming that evidence was admissible as to the meaning of “ permanent 
way ” I am nct satisfied, on the evidence adduced in this case, which was largely 
based on administrative practice and convenience, that the expression “ per- 
manent way ”’ as used in the statute and rule ought to be read in the limited 
sense for which the railway company contended. The moveable tapering 
rails which form the points a1e as much part of the running track as the im- 
moveable rails and the apparatus of rods attached to these moveable rails for 
the purpose of actuating them is a necessary part of the equipment of the running 
track. The relaying or repairing of this apparatus is an operation attended 
with the same danger as the relaying or repairing of the rails themselves and, 
having regard to the purpose of the statute and rule, I can see no adequate 
reason for providing protection in the one case and not in the other. 

IT do not, however, find it necessary to pronounce finally upon this matter, 
for in my opinion, even if the system of connecting rods forms part of the per- 
manent way, the deceased was not engaged in relaying or repairing these rods. 
He was oiling and cleaning them. There is, of course, no question that he was 
not doing any work of relaying the permanent way. | The critical word for 
the present purpose is “‘ repairing.”” I am unable, having regard to the ordinary 
usage of the English language, to characterise the work of oiling and cleaning 
as a work of repair. The collocation of the words relaying or repairing is 
significant. Relaying is the major operation of renewing what is so defective 
as to be past repair ; repairing is the minor operation of making good remediable 
defects. There was nothing wrong with the points which the deceased was 
oiling and cleaning, nothing requiring repair. The engineer who oils his engines 
would certainly be surprised to be told that he was repairing them. Oiling 
and cleaning, to my mind, are operations designed to keep plant in good running 
order and to prevent the development of defects necessitating repair. There 
may well have been a good reason for limiting the requirement of protection 
to tl > case of men engaged in the work of relaying and repairing, for these opera- 
tions suggest tasks occupying time and requiring concentration of attention 
precluding those engaged in them from looking after their own safety. If the 
word Pe repairing” were to be extended to include the simple and routine matter 
of oiling and cleaning, the railway companies would require to provide persons 
or apparatus for the purpose of maintaining a good look-out or for giving warnin 
of an approaching train or engine every time one of their servants oiled a sin ie 
bearing in the system of points and connecting rods and this under the chueiee 
of prosecution and penalties. For it must be borne in mind that while th 
statute and rule have the beneficent purpose of providing protection for work : 
their contravention involves penal consequences under sect. 11 of th bane 
Where penalties for infringement are imposed it is not legitimate to t tol 
the language of a rule, however beneficent its intention, beyond the fai fe a 
ordinary meaning of its language. I quote and adopt he oe 

; q pt the words of ALDERSON 
B., in Attorney-General v. Lockwood (2) (9 M. & W. 378, at p. 398) : : 

The rule of law, I take it, upon th i = 
they be pen 1 or remedial, to pennies ieee accords Literal q pate’ 
matical meaning of the words in which they are expressed, unless’ that ecieeaee 


leads to a plain and clear contradiction of th 
pahoatls Gnd aeciint Meena © apparent purpose of the Act or to some 


It appears from the evidence that it had not been the practice of the railway 
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company, although the rule in question has béen in operation for over forty 
years, to provide a look-out man when oiling is being done. On the other hand 
when a job of repair has to be done on the points which may take some tiux 
a look-out man is asked for and provided. 

If it is thought desirable to extend the protection of a look-out to the case 
of men engaged in oiling and cleaning it is for the legislature to do so, after 
investigation of all relevant considerations. The present rule in my opinion 
does not cover the case. 


I am accordingly in favour of allowing the appeal and restoring the judgment 
of StaB.g, J. 


Lorp Wricut : My Lords, the appellants, the railway company, are appealing 
against the judgment of the Court of Appeal, by which it has been held liable 
to compensate the respondent, the widow of Frederick John Berriman, in respect 
of the death of her late husband while working in the employment of the appellants. 
The issue is whether his death was caused by the breach by the appellants of 
the Prevention of Accidents Rules, 1902, r. 9, made pursuant to the Railway 
Employment (Prevention of Accidents) Act, 1900, s. 1 (1). The relevant 
provision of the Act and of the rules have been fully stated by Lorp J OWITT, 
L.C., in the opinion which he has just delivered and need not be repeated here. 

The respondent’s claim was that the deceased man, while working on the 
appellant’s railway for the purpose of repairing the permanent way in a position 
where danger was likely to arise, met his death by reason of the appellant failing 
to provide any good look-out or warning of any train or engine approaching 
him and the other man working alongside him. He and his mate were in fact 
killed by a passing train or engine, while engaged in cleaning and oiling the con- 
nections leading from the signal cabin up to the slide chair which moves the point. 
It is not now suggested that the accident was caused or contributed to by any 
negligence on the part of the deceased men or either of them. The sole question 
is as to the effect of the rule in the circumstances of the case. 

It is clear that what the men were cleaning and oiling when they met their 
death was the mechanism connecting the signal cabin and the point. The 
signal man in the cabin works a lever.. This operates on a system of iron rods 
and cranks. The rods run alongside the line of rails until they come opposite 
the place where the point is. The point may be described as a rail sharpened 
to a point and capable of being moved backwards and forwards up to or away 
from the rail, so as to determine the direction of the train. In order to effect 
this, the motion communicated to the rod from the signal box is changed from 
a motion alongside the rails to a motion at right angles, so that it can move the 
point backwards or forwards. The deceased man and his mate were on the 
railway classification called signal fitters. They were responsible for oiling 
and cleaning the mechanism from the signal cabin to the slide chair, a sort of 
shoe which actually held and moved the point. The oiling and cleaning of that 
part of the mechanism were treated as part of the duties of a separate gang 
distinguished in railway terminology as permanent way men. But I regard 
the whole mechanism as part of the permanent way. The rods operating the 
point were carried on blocks acrosg the lines of rails ‘when they were diverted 
from their course alongside the line of rails. It is not denied that the slide 
chair and the point itself are parts of the permanent way. The attempt to 
split up a single composite mechanism into separate parts cannot be justified, 
according to my opinion, by anything in the nature of the system but can only 
be regarded as an arbitrary distinction for the convenience of the railway working. 
In my judgment, the deceased men were at the time of their death working 
on or near lines of traffic and in doing so were in a place where danger was likely 
to arise. No one witnessed the accident, except the driver of the train who, 
in the actual circumstances, did not see the men until it was too late to avoid 
them. The bodies were found on or near the lines, in fact one body was found 
in the four-foot way between the rails and the other outside the rails in the 
space between the line of rails and the next line. The two men had been seen a 
little time before the accident bending or standing up in attitudes consistent 
with the work they were obviously engaged upon. The operation of  aberae 
and oiling the connecting mechanism was in practice done by two men Se ing 
together as in this case, one holding the oil feeder and the other the brush an 
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tin, so that he could dip and then rub with the brush. There was a considerable 
length of straight rod, but in addition there were various cranks and pulleys 
and the mechanism called the detector’ box which acts as an interlocking 
apparatus between the signals and the points. There are thus a number of 
different parts which the deceased men had to clean and oil. They had a con- 
siderable area under their charge and the system was to clean and oil all the 
various connections in that area once a week. The cleaning and oiling was 
clearly an important work, necessary to secure the prompt and easy working 
of the mechanism between the signalman’s lever and the points. Absence 
of friction was essential. 

It is said, however, that the men were not working on the permanent way 
because that is limited to the rails, the sleepers, the ballast and other parts 
necessary to carry the traffic. I think this is too narrow a view. It cannot 
be justified by the actual conditions of the line. I have already explained that 
the permanent way is a complex of inter-connected parts, one of which consists 
of the mechanism for working the points, which are themselves rails. Not 
only is this mechanism necessary for working the railway at all, but it is physically 
a part of the permanent way because it rests upon it and indeed is actually 
incorporated in it by means of the blocks on which it rests which are embedded 
in the way ; further if the rails, including the points, are part of the permanent 
way, as admittedly they are, so are the slide chairs which operate the points 
and so must be the rods which move these chairs and govern the points. 

But the appellant has still a further contention. Item 12 of the schedule 
to the Act uses the words “ permanent way men.’ These do not appear in 
therule. It is said that ‘‘ permanent way men ”’ has a technical railway meaning, 
because of the classification of the employees I have quoted above, and that the 
rule must be read as embodying that special meaning, otherwise it would not be 
carrying out the schedule and would be ultra vires. There is no plea that the 
rule is ultra vires and in fact it has been treated as valid according to its actual 
terms by this House in Vincent v. Southern Ry. Co. (3). But in addition the 
argument can be disposed of by determining the meaning of permanent way men 
in the schedule to the Act. In my opinion, no more is meant than ‘‘ men whose 
work has to be done upon the permanent way.” It would not include railway 
servants whose duty may take them on occasion on to the per.nanent way, as 
for instance a station-master or other official who has to pass up and down 
the way in the course of his employment. But it does include men like 
the two men who were killed, who have to do work on it, and who while there 
will have their attention fixed on the work they are doing, and will thus be 
peculiarly exposed to the danger against which the Act seeks to protect them. 
Thus, in r. 9, it is not necessary to repeat the actual words “‘ permanent way 
men ”’ because their effect is reproduced in the rule. But there is also a broader 
ground for not limiting the meaning of ‘‘ permanent way men ” as the appellant 
suggests. The protection of men in the position of the deceased is the object 
of the measure. There is no definition in the Act of the term “ permanent 
way men.”’ There is no reference in the Act or rules to any practice of the rail- 
way company. What the appellants seek to do is to incorporate this practice 
into the schedule and rule so as to give the.words a special meaning. ‘I know 
of no principle of construction which would justify this course. It would be 
contrary to the scope and object of the Act and rule, because it would exclude 
from their scope men who fulfil all the conditions and would pro tanto nullif 
the object of the legislation which is that of reducing or removing the dan ibs 
and risks incidental to railway service. This, it is said, should be done taint 
basis of incorporating by implication into the Act and rule a classification or 
terminology adopted by the railway company for purposes of domestic con 
venience which have no relation to the object of the Act and indeed are contrar ae 
to it. No such implication is possible in my opinion. The actual words a. : 
capable of clear and intelligible interpretation in the sense which I have defined. 

It may further be noted that the Act was passed in 1900 and r. 9 was made in 
1902, and there 1s no evidence that the Legislature had any knowled e of ‘the 
alleged practice, even had it existed in 1900. Accordingly sonshiai I 
do the words as they stand in the Act and in r. 9, I think the dece d a 
within the protection of the measure. peerpares se 


But there still remains a further objection raised by the appellants to the 
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respondent’s claim. One condition, expressed both i i 
: th in th ] 
is that the men should be “ relaying pee re aes 


material time.’’ Only in that event does r 


that is reconstructing the line. This has given rise to much discussi 

most important objection taken by the avpeDAnte seems to be that uta ne 
actual fault in the mechanism (so it is said) which the men were putting right. 
It is said that “‘ repair ” implies an actual need of repair, that is, repair pre- 
supposes something defective which actually impedes the proper working of| 


maintenance is not used in the Act or rule. It is also urged that in any case 
cleaning or oiling would not in ordinary parlance be described as repairing. 

The issue has certainly called for serious consideration, but I have come to a 
clear conclusion that the Court of Appeal were right in deciding as they did 
on this point. Mortoy, L.J., in his careful judgment concluded that “‘ repairing”’ 
here means or includes “‘ maintaining in good working order.” He had been 
discussing the view of the judge that “ repair ’’ presupposes that something 
was not functioning properly ; in that event the judge said he might have been 
prepared to concede that if the defect was simply due to the need of a certain 
amount of oil, the operation of oiling might be a measure of repair. LAWRENCE, 
L.J., similarly, applying a definition of repairing given by Avory, J., in Vincent’s 
case (3), was of opinion that repairing included maintenance and all the routine 
work which had to be done to put the line in proper working order. MacKrynon, 
L.J., adopted substantially the same view. 

I see no reason to dissent from that. I think the distinction which is drawn 
by the appellants is too narrow to be valid in construing a@ measure like this 
which is aimed at protecting men from the dangers of working on the permanent 
way. The danger is the same whether the men are working to remedy known 
and operative defects or working to get rid of a condition which if not dealt 
with from time to time, would eventually prevent proper functioning. The 
proverb “ A stitch in time saves nine ” imports that repair is necessary to cure 
an incipient defect before the stage when a tear or rent has been reached. In 
chalk countries pipes are cleared out before the incrustation has blocked their 
being used for the flow of water. Decarbonisation of motor cars is done before 
the engine has ceased to be able to work. All these preliminary or precautionary 
measures would ordinarily be described as repair just as naturally as they 
would be described as maintenance. Maintenance indeed is a form of repair. 
It is aimed at remedying deleterious conditions which exist though they have 
not reached the stage of actual perceptible mischief. Metal surfaces in a machine 
which have to work on each other freely and without friction do suffer from 
an actual present defect until friction is removed by cleaning away dust or 
incrustation and achieving the free play by the addition of lubricants. That, 
I think, is fairly called repair. It has negative and positive aspects, cleaning 
the surfaces for which operation the brush is used, and lubricating for which 
the oil is necessary. When we send a watch to the watchmaker to clean, we 
normally speak of what is done as repair. Instances of the same kind might 
be multiplied indefinitely. I cannot see any difference in this context between 
repair and maintenance. Prevention, we are told, is better than cure but either 
process is repair. Such, I think, is the natural and ordinary use of words : 
the plain man would not, I am convinced, regard the distinction between main- 
tenance and repair as other than unpractical and arbitrary. é 

This is particularly true when applied to a measure like this. Its object 
is to protect and save human life. Least of all in such a measure can technical 
subtleties prevail, where the issue is between men’s life and death. If it is 
necessary to take the specified precautions, when the work on which the man 
is engaged on the permanent way is renewing or replacing bolts or the like, 
surely it is equally necessary to impose the same safeguards when the man 1s 
cleaning and oiling. In each case, there is danger and the danger is the same. 
I do not mean that the Act or rule must be construed in an unnatural or forced 
manner. As I have said, I regard the construction adopted by the Court of 
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Appeal as being in accordance with good sense, and everyday use of language. 

It is, however, said that as the Act imposes & penalty for a breach, it must 
be construed as strictly as possible in favour of the offender. There is some 
authority in support of this argument but none so far as I know in the case of 
measures like the present. Such a measure must be construed fairly, no doubt, 
but still as far as is reasonable and proper so as to achieve the declared object 
of the measure. Most measures of a remedial character, such as Factory Acts 
and a great many others, have penalty clauses, but I have never known that 
circumstance being regarded as a ground for a narrow and pedantic construction. 
What is paramount is the protection or benefit of the worker, whose right to 
claim damages is governed by a fair and liberal interpretation of the enactment. 
Still less would it be a valid argument, in my opinion, against the construction 
which I adopt that it would impose some additional burden on the railway 
company. That drawback must yield to the purpose of saving life, which 
must outweigh some small extra expense or trouble to the company. On the 
whole the authorities favour the construction I adopt of the word “ repairs.” 

The cases cited under the Workmen’s Compensation Act generally deal with 
static constructions, building and the like, not a machine on which metal surfaces 
work on each other, in which the risk of friction, even short of seizing, is always 
serious. Decisions under a different statute are not generally precedents for the 
construction of another statute. I merely refer to one or two in order to show 
that the word “‘ repair ”’ is not generally interpreted in the narrow sense contended 
for by the appellants. In Dredge v. Conway (4) the Court of Appeal held that 
the “repair”? of a building in the Workmen’s Compensation Act included 
painting, whitewashing, cleaning, etc. The work was not merely ornamental 
but was necessary for the protection and maintenance of the building.” The 
court applied observations of LoRD MACNAGHTEN, in Hoddinott v. Newton, 
Chambers & Co. (5) ( (1901) A.C. 49, at p. 55): 


Construction, repair, demolition—these three operations cover, I think, every varying 
phase in the life of a building from its beginning to its end. 


He had said (ibid., at p. 54): , ; 
. .' repair, as . . . commonly understood, is repair whether much is done or little. 


I shall only quote one other illustration, which I find in Greg v. Planque (1). 
That was a case between landlord and tenant and among other matters raised 
the question whether cleaning a flue was executing repairs within the meaning 
of the lease. It was held that it was. I merely refer to it because of some 
general observations in the judgment in which Scort, L.J., says ( [1936] 1 K.B. 
669, at p. 678) : 


The word “repair ”’ is an ordinary English word and its natural meaning is wide 
. . . If one’s motor car is not running well and is sent to the works for overhaul, one 
would normally regard it as “ repair’ work, even if told that all that had to be done 
was to decarbonise the cylinders. People use ordinary words in rather a wide sense. 


I shall not multiply citations for what seems to me to be obvious. 
For myself, I would dismiss the appeal. 


> 


Lorp Porter: My Lords, the respondent’s husband, F. J. Berriman, 
was a signal fitter’s labourer employed by the appellants and it is plain that at 
the time of his death he was engaged in an occupation which exposed him to 
danger. The appellant’s staff was divided, it appears, at least for administrative 
purposes into groups performing divergent functions and two of those groups 
consist of the signal fitters so called on the one part and of the permanent way 
men so called on the other. The duty of the former being to deal with not 
only the signals themselves and their equipment but also the points and the 
rods which work them; rods which normally travel along the lines of rails 
possibly for some distance either outside or inside the track and are bolted to 
the rails for the purpose:of moving the points to and fro. The duty of the 
latter is concerned solely with the track itself and the rails, the work of one 
group apparently ending, and the other beginning, at the spot where the rods 
are bolted on to the point rails, with the result that the rods, though supported 
by fastenings let into the track or held by the sleepers, are counted as within 
the cognizance of the signal group even though they cross the track and are 
supported on rollers bedded upon the sleepers, whereas the slide chairs over 
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which the points themselves move are within the competence of the so-called 
permanent way men and it is their task to oil them. 

In this organisation the deceased man worked in a group of four persons 
whose duty it was to repair, keep in order and oil the signals and their equip- 
ment. One may perhaps describe the two sides, as little tendentiously as 
possible, by calling those who deal with the track and rails the plate-laying 
side and those who like the deceased man dealt with points and signals the 
signal side. Their separate functions are described first of all by one Benjamin 
Marshall, who was on the plate-laying side, and secondly, by one Green, a fellow 
worker with Berriman on the signal side. These witnesses undoubtedly do 
separate the function of the two groups to the extent that oiling the slide of 
the point rod is signal work, whereas oiling the slide of the point itself is under- 
taken by the plate-laying side. 

With these considerations in mind, it is necessary to set out the relevant 
provisions of the statute and rules dealing with the case and the contentions 
of the two. parties. As has been stated the deceased man was killed when 
engaged on his duties as a signal fitter and whilst, as I think, oiling the point 
rods either in or alongside the track, and his widow sues the appellants on the 
ground that they did not provide persons for the purposes of maintaining a 
good look-out or for giving warning against any train or engine approaching 
such a man so working. This contention depends upon the wording of the 
Railway Employment (Prevention of Accidents) Act, 1900, and the rules made 
thereunder. The Act itself is entitled ‘“‘an Act for the better Prevention of 
Accidents on Railways,”’ and sect. 1 (1) provides : 


The Board of Trade may, subject to the provisions of this Act, make such rules as 
they think fit with respect to any of the subjects mentioned in the schedule to this 
Act, with the object of reducing or removing the dangers and risks incidental to railway 
service. 

The schedule refers to a number of topics mostly concerned with the safety 
of mechanical apparatus used in railway working. Amongst other matters it 
mentions : 

6. Protection of point rods and signal wires, and position of ground levers working 
points. 

The only reference to the safety of men as such, as opposed to the safety of the 
appliances they use, is contained in No. 12, which mentions : 


Protection to permanent way men when relaying or repairing permanent way. 


Under the powers conferred by the Act, rules were made in 1902 and reliance 
is placed upon r. 9 which so far as is material is in the following terms : 


With the object of protecting men working singly or in gangs on or near lines of 
railway in use for traffic for the purpose of relaying or repairing the permanent way 
of such lines, the railway companies shall, after the coming into operation of these 
rules, in all cases where danger is likely to arise, provide persons or apparatus for the 
purpose of maintaining a good look-out or for giving warning against any train or engine 
approaching such men so working... 

This rule is obviously meant to deal with topic 12 of the schedule to the Act, 
whereas the safety of the apparatus with which the deceased man was concerned 
is provided for by r. 5, which runs as follows : 

Where point rods and signal wires are in such position as to be a source of danger 
to persons employed on 4 railway whilst in the execution of their duty, such point 
rods and sigral wires must, within two years from the coming into operation of these 
rules, be sufficiently covered or otherwise guarded. _ 

Within the same period ground levers working points must be so placed that men 
when working them are clear of adjacent lines, and shall be placed in a position parallel 
to the adjacent lines, or in such other position and be of such form, as to cause as little 
obstruction as possible to persons employed on the railway whilst in the execution 
of their duty. 

The respondent says that her husband was a permanent way man, that he 
was repairing the permanent way when he was killed and that contrary to r. 9 the 
railway company did not provide any person for the purpose of maintaining 
a good look-out. It is admitted that no look-out was provided and no question 
arises as to the likelihood of danger arising but the appellants maintain (i) 
that the deceased man was not a permanent way man; (ii) that he was not at 
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the time of the accident relaying or repairing anything ; and (iii) that in any 
case he was not at that time repairing the permanent way. The respondent 
asserted that the proper sequence of approach to the contentions was to ask 
first whether Berriman was engaged in working on the permanent way, secondly 
whether, in the light of the answer to that question, he was a permanent way 
man, and thirdly, whether he was repairing the permanent way. As for reasons 
which I give later, I think that the dead man was not repairing the permanent 
way or indeed engaged on work of repair at the time of his death, the other two 
questions are not strictly material to this decision, but they have been fully 
argued and I think it desirable to express a tentative though not necessarily 
a final view upon them. 

Prima facie, of course, words, whether in an Act of Parliament or elsewhere, 
must be construed as bearing their natural meaning, and in the present case if 
unassisted by any evidence, I should take the ‘‘ permanent way ”’ to include 
the track, i.e., the rail and sleepers and that which supports them together 
with its immediate equipment such as at least signal wires and point rods and 
their supports ; and ‘‘ permanent way men ”’ I should take to be those whose 
duty it was to attend to the track so defined and the equipment referréd to. 
The technical division adopted by the railway for the purpose of its organisation 
T should regard as having no material bearing on this result. 

It is, however, true that any occupation may employ terms in a technical 
sense and if it be shown that they normally have a technical sense in any industry, 
then that is the sense and the only sense which they must be considered to bear 
when used in reference to that industry. It is said that the evidence of the 
railway witnesses has established such a special meaning for the words “ per- 
manent way’”’ and “ permanent way men” in the present instance and if I 
thought that the effect of the evidence was to establish such a meaning in general 
railway parlance, I should give effect to it. But I do not think that a technical 
meaning has been proved. The evidence seems to me to establish no more than 
that railway maiagers have for their own purposes of management divided their 
staff into various categories, one of which they dub permanent way men. They 
do not establish that the phrase is used in this sense throughout the railway 
world ; still less that that is its only general use. Similarly I cannot find 
that the meaning of ‘‘ permanent way ”’ is limited to that portion of the line 
of which they employ these words. The fact that the use of a phrase in a 
limited sense is convenient to the management does not prove that it bears 
that meaning throughout the industry and, short of an allegation that the 
railway world throughout its various branches of management and men use the 
relevant words as excluding men whose duty it is to see to the signals points and 
their equipment, I prefer to attribute to them the wider meaning which in my 
view they more naturally bear. ‘‘ Permanent way” in my opinion includes 
not only the track itself but also all the equipment of guiding a train on its 
proper course and on to its proper track as well as the metals on which it runs 
and the ground or structure supporting them, and I feel great difficulty in 
saying that the po‘nt lines are part of the permanent way whereas the point 
rods which move them and are permanently fastened to them for that purpose 
are not. 

The principle and its limitation are I think well expressed by Lorp ESHER, 
M.R., in Unwin v. Hanson (6) ( [1891] 2 Q.B. 115, at p. 119) : 


If the Act is one passed with reference to a particular trade, business, or transaction, 
and words are used which everybody conversant with that trade, business, or trans- 
action, knows and understands to have a particular meaning in it, then the words 
are to be construed as having that particular meaning, though it may differ from the 
commen or ordinary meaning of the words . .. Now dealing with the entting of 
trees in the country, is there not a language which all people in the country conversant 
with trees know and understand ? It is not a question of mere forestry, but of what 
persons generally living in the country know and understand by the use of a particular 
term with respect to the cutting of trees there. 


The class whose understanding is to be taken into consideration includes all 
those conversant with the industry concerned. It is not enough for the evidence 
to establish that a portion only, viz., the management, limit the expression 
to a particular class. But though the deceased man may have been included 
amongst permanent way men, the question remains to be answered, was he 
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laying or repairing the permanent way. It appears to be established that he 
and his mate were engaged in oiling or cleaning and oiling either the signa! 
lines or the point rods. They had not taken their tools with them, and were 
equipped only with an oil can, a brush and a feeder. Moreover there was no 
record on the slate of any other work which they were required to do. In 
these circumstances the evidence establishes that they were engaged on routine 
oiling, which might include brushing the dust from the signal wires or point 
rods, but no more. It was no doubt established that in working they were 
exposed to danger, that their task took them alongside or inside the track, 
and it was urged that they required protection just as much as a platelayer 
working on the track itself. Moreover it was pointed out that according to the 
appellant’s evidence the men who oiled the point slides were classed as per- 
ala way men, and as such, it was said, within the mischief of the Act and 
es. 

_ My Lords, just as I think the expression permanent way men is to be used 
in its normal and natural meaning, so to my mind repairing the permanent 
way must be similarly construed. I cannot think that the ordinary man, if 
asked whether the deceased man was engaged in repairing the permanent way 
when he was brushing down and oiling the signal wires and point rods, would say 
that he was. The exact meaning of repair is perhaps not easy to define, but 
it contains, I think, some suggestion of putting right that which has gone wrong. 
It does not include the mere keeping in order by oiling, brushing or cleaning 
something, which is otherwise in perfect repair and only requires attention to 
prevent the possibility of its going wrong in the future. 

Moreover, the combining of “‘ repairing ” with “ relaying,” if it has any effect — 
at all, seems to me to narrow, not to widen, the meaning of the former word. 
The one word suggests renewal, the other the putting of something into proper 
order, not the prevention of some future fault. The combined words suggest 
the putting of the track into proper order, either by renewing or mending. In 
this last expression of opinion I do not find myself able to accept the view of the 
members of the Court of Appeal, who, as I understand, regard the words as 
pointing to a wide contrast between two activities. To me, on the*contrary, 
they seem to point to the one general activity of putting in order, an activity 
which may, however, be carried out in one of two ways, either by renewing or 
mending. The case most strongly relied upon by the respondent was Greg 
v. Planque (1), where the Court of Appeal appears to have held that cleaning 
a chimney came within the designation of “repair.”” The allegation seems to 
have been that the defendant conducted operations upon the chimney, and he 
appears to have carried out work of repair elsewhere on the premises at the same 
time. With some hesitation Grrerer, L.J., treated the word ‘‘ repair” as 
covering the maintenance of the flue in the condition in which it ought to be 
to carry out the purposes for which it was placed where it was. The exact 
work done is nowhere specified, but it seems to have exceeded mere routine 
sweeping ; but, whatever it was, I do not find much assistance from the con- 
struction of other words in another collocation and. dealing with another state 
of affairs. 

It is, however, suggested that it would be unfortunate if men engaged in 
oiling the point slides, being admittedly permanent way men, should be pro- 
tected, whereas men employed in oiling the point rods alongside them would not 
be, or that men working hand signals or point rods should be classed as permanent 
way men whereas men dealing with mechanical signals or point rods should 
not be, In either case, however, in my view the question is not are the one or 
the other permanent way men, but are they repairing the permanent way, 
and in either case I think they are not. A ; 

If reason for the limitation of protection to men relaying or repairing the 
permanent way be required, it is, I think, to be found in the consideration that 
such men will for extended periods be concentrated on their work and unable 
to watch for oncoming trains whilst so engaged, whereas men cleaning, oiling 
or changing points by hand are only momentarily engaged and can mnsure 
their own safety by looking to see the state of the line or lines before they under- 
take their job. : a.) 8 ; f th 

I have only to add that, as in my view no repair within the meaning of the 
rule was being done, it becomes unnecessary to discuss the principle and limita- 
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tion of the rule that, where a statute imposes a penalty (as this one does) and the 
obligation in respect of which the penalty is imposed is expressed in ambiguous 
terms, the more lenient construction of the section should be adopted so that 
the penalty may not be incurred in a doubtful case. 

For the reasons, however, stated above I would allow the appeal. 

Lorp Srmonps: My Lords, in this case, the facts of which I need not 
recite, three questions appear to arise for your Lordships’ consideration. I 
find it convenient to state them in the following order. First, were the deceased 
Berriman and his companion Rowe at the time of the fatal accident working 
upon something that was part of the “ permanent way ” ? Second, was Berri- 
man a “permanent way man”? Third, was he relaying or repairing the 
permanent way ? Unless all these questions are answered in the affirmative, 
this appeal must succeed. I would answer each one of them in the negative. 

The action brought by Berriman’s widow being founded on an alleged breach 
by the appellants of a statutory duty, I turn first to the Act under the authority 
of which was made the rule alleged to have been broken. By the Railway 
Employment (Prevention of Accidents) Act, 1900, s..1 (1), the Board of Trade 
was authorised, subject to the provisions of the Act, to make such rules as they 
might think fit with respect to any of the subjects mentioned in the schedule 
to the Act with the object of reducing or removing the dangers and risks incidental 
to railway service. Amongst the subjects mentioned in the schedule, and the 
only one relevant to the present purpose, is No. 12: 

Protection to permanent way men when relaying or repairing permanent way. 


It was under the authority conferred by this section and schedule that the 
rule your Lordships have to consider was made and by reference to them that 
you must construe it. The Prevention of Accidents Rules, 1902, r. 9, prescribes 
that : 

With the object of protecting men working singly or in gangs on or near lines of 
railway in use for traffic for the purpose of relaying or repairing the permanent way of 
such lines, the railway companies shall .. . 

Then there follow certain directions which admittedly the appellant company 


did not in the present case observe. It will be noticed that the rule departs | 


’ fromm the language of the Act. For “‘ permanent way men ”’ the expression is 
substituted ‘‘ men working singly or in gangs on or near lines of railway . . .” 
But the rule must be construed by reference to the.Act: the scope of the Act 
cannot be enlarged by a rule made under it. The question, therefore, is that 
which I have posed, ‘‘ What is meant by ‘ permanent way men ’.in the Act ? ” 
When that meaning has been ascertained, the rule must be read and, if necessary 
limited accordingly. But before I consider this question which I have placed 
Peart ate I must return to. the first question which involves the con- 
sideration o © expression ‘‘ permanent way.’’ Here the sa i 
is used both in the Act and the Sie y ares ae a 
My Lords, I see no reason why I should not apply in the construction of this 
statute what I have always understood to be a cardinal rule in the construction 
of statutes, which is nowhere better stated than in Unwin v. Hanson (6). There 
the een was what a the meaning of the common English word “lop ” 
in a highway statute an ORD EsHER, M.R., thus s inci 
SRERERGRA ESTOS tated the principle ( [1891] 
If the Act is directed to dealing with matters affecting e 
used have the meaning niteenedlt to them in the peiacen Neat ah he ee ia ak eg 
If the Act is one passed with reference to a particular trade, business, or dearietcinet 
and words are used which everybody conversant with that trade business or trans. 
se hada pene: ae have a particular meaning in it, then the cage 
are e construed as havin t i aning i i 
common or ordinary eeeaniin of he. hee ¥ Sis Vee 


Here the statute under consideration relates to a particular in 
particular section in that industry. I am, Fioranees bound to el ee 
the expression “permanent way’ and equally the expression “ permanent 
way men ”’ have a particular meaning in that industry. The case is stronger 
than in Unwin v. Hanson (6). Everyone knowns what the word “ lop” iat 
Yet the inquiry was whether it had a special meaning. Here everyone ma ; 
know what “ permanent ’’ means and what ‘“‘ way’ means, but I venture nf 
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think that any one’s knowledge of what “ permanen 7 is i 
tion to his familiarity with the railway an Soe a riage Sag Ree ea 
case a question of rejecting a general in favour of a special meaning. It is 
only by reference to the industry that the meaning can be ascertained and 
though specialised experience or general observation may lead any of your 
Lordships to an opinion of great weight upon such a matter, yet it remains a 
question of evidence what the words mean in the industry. They are a term 
of art and it is by those skilled in the art that I must be instructed. . 
What I have said applies equally to “‘ permanent way ” and “ permanent way 
men.” I turn to the evidence for guidance. It is not entirely satisfactory 
but it is all one way. Thompson who was described as the “ engineer at York, 
of the L.N.E.R. Co.” and “in charge of the civil engineering work of the railway 
company in the north-eastern area ”’ was called by the appellants. He was 
asked, ‘** Does the expression ‘ permanent way ’ have some definite meaning to 
railway men?” To this question counsel for the respondent objected but the 
judge (STaBLeE, J.) allowed it, and, as I think, rightly allowed it. This may 
indeed be regarded as crucial. For, if such a question is not admissible, 
there is an end of the case and I at least am in darkness. But the question 
was allowed and was thus answered : 


Beginning from the foundation so to speak, it consists of ballast, sleepers, the chairs 

which carry the rails, the rails themselves, and the fastenings which fasten the rails 
to the sleepers and the rails to the chairs and also the switches and crossings which 
form the junctions—which are special forms of rails and chairs—and they include 
those slide chairs that have been mentioned in this case, the slide chair on which the 
point rail slides. ; 
This was the positive answer. In cross-examination he was asked a number 
of questions in relation to the connecting rods and other apparatus by which 
the point system was worked from the signal box with a view to obtaining an 
admission that these also were part of the permanent way. He unequivocally 
denied that they were, and to the question, “‘ Is not your distinction between 
where the permanent way begins and where it ends very artificial ?” replied, 
“No, it is a very clear cut distinction, so clear that some railways make two 
departments divide at that point.” 

Similar evidence was given by one Wallace, chief civil engineer of the L.M.S. 
Ry. Co. I need not refer to it in detail but would recall two questions and 
answers in cross-examination : 

@.—If it [the final track] includes points and points are included in permanent 
way, is not the mechanism which moves the points included in permanent way ? 
A.—No. Q.—If points are included in permanent way, why do you say that the 
mechanism which gives life or usefulness to them are not included in the permanent 
way? A.—Because they are part of the signalling. The actuation of the points is 
part of the signalling. 

My Lords, here is uncontradicted evidence by two gentlemen highly com- 
petent to give such evidence upon the meaning in the railway world of the 
expression “‘ permanent way.’ I can see no possible reason for rejecting it. 
If I have said that it is not entirely satisfactory, that is because it relates to the 
year 1944 and the relevant words occur in an Act of 1900. Ishould, therefore, 
have liked to have had evidence relating to that time. But in the absence of any 
suggestion to the contrary I think I am entitled to assume that there has been no 
change in user. 

Some doubt has‘ been cast upon the value of this evidence for this reason. 
It appears that, where points are moved by a hand lever and there is no connec- 
tion with the signalling apparatus, the “‘ permanent way man ”’ looks after such 
levers and they are treated as part of the permanent way. It is suggested that, 
therefore, any other apparatus, the function of which is to work the points, 
whether or not it is connected with the signalling-box, should be regarded 
as part of the permanent way. There is no force in this suggestion. ‘There 
are bound to be borderline cases. Hand levers for moving points are found 
“ only in yards, in sidings and engine sheds or goods yards or something of that. 
You are not allowed to have hand-points on passenger roads.’ The differentia- 
tion may not be entirely satisfactory from the point of view of scientific termi- 
nology, but it does not at all impair the value of the evidence that the apparatus 
which ig connected with the signal-box is not part of the “ permanent way. 
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The evidence is even more cogent that “‘ permanent way man ”’ is an expression 
which describes a particular class of worker. I should have been surprised 
if there was not such evidence. It is not an expression that I should have ex- 
pected to find in an Act of Parliament, if all that was meant was @ man 
who was “‘ working in certain tasks on the permanent way ” or “ whose duty 
is or includes working on the permanent way,” these being the meanings ascribed 
by MacKinnon, L.J., and Morton, L.J. But whether my expectation is 
‘just or not, the evidence given by the same witnesses is conclusive that in the 
rai way industry there is a definite category of workers known as “ permanent 
way men,” to which the deceased Berriman did not belong. 

The final question is whether, when the fatal accident occurred, Berriman 
wis engaged in relaying or repairing the permanent way. I assume for this 
purpose that the connecting rods and other apparatus are part of the permanent 
way and that he was a “ permanent way man.” My Lords, it is enacted by 
sect. 11 (1) of the Act under consideration that, if any railway company acts in 
contravention of or fails to comply with any rule made under the Act, it shall 
be liable for each offence on conviction under the Summary Jurisdiction Acts 
to a fine not exceeding £50. I think that the same rule of construction must 
apply whether the duty and the penalty are imposed by the same section of an 
Act, or by different sections of an Act, or the one by a rule made under the Act 
and the other by the Act itself. That rule of construction is very well settled ; 
though not always easy of application. I will state it by three familiar citations. 
In Tuck & Sons v. Priester (7) LORD EsHER, M.R.., said (19 Q.B.D. 629, at p. 638) : 

We must be very careful in construing that section, because it imposes a penelty. 
If there is a reasonable interpretation which will avoid the penalty in any particular 
cas® we must adopt that construction. If there are two reasonable constructions we 
must give the more lenient one. That is the settled rule for the construction of penal 
sections. 

LINDLEY, L.J., in the same case said (ibid., at p. 645) : 

the well settled rule that the court will not hold that a penalty has been in- 
curred, unless the language of the clause which is said to impose it is so clear that the 
case must necessarily be within it... . 
Finally I will cite the words of Jamzs, L.J., delivering the judgment of the 
Privy Council in Dyke v. Elliott (8) (L.R. 4 P.C. 184, at p. LOL): 

. . . Where the thing is brought within the words and within the spirit, there a 
penal enactment is to be construed, like any other instrument, according to the fair 
common sense meaning of the language used, and the court is not to find or make any 
doubt or ambiguity in the language of a penal statute, where such doubt or ambiguity 
would clearly not be found or made in the same language in any other instrument. 


It was suggested, my Lords, that some distinction is to be made in the appli- 
cation of this rule according to the avowed purpose of the Act. It would, 
I think, be unfortunate if any decision of this House gave any colour to such a 
suggestion. Wherever the Legislature prescribes a duty and a penalty for the 


breach of it, it must be assumed that the duty is prescribed in the interests of 


the community or some part of it and the penalty is prescribed as a sanction 
for its performance. Whether the purpose is, as it was in Tuck’s case (7),.the 
protection of copyright, or, as in the case before your Lordships, the protection 
of the life and limb of certain workers, the same principle prevails. A man is 
not to be put in peril upon an ambiguity, however much or little the purpose of 
the Act appeals to the predilection of the court. 

My Lords, in the present case it is upon the word “ repairing ’’ that the 
respondent relies. It is not suggested that the deceased was engaged in relaying 
the permanent way. He was in fact engaged with his companion, who shared 
his fate, in oiling the connecting rods and other apparatus by which the points 
were worked from the signal box. He may also have been engaged in cleaning 
the same apparatus, though this is not very clear from the evidence. It is 
probably irrelevant, for I do not understand that any argument was founded 
on cleaning as distinct from oiling. The work upon which he was engaged was 
a matter of routine and did not arise out of any defect which he was instructed 
to put right. The question then is. whether he was repairing the permanent 
way. StTase, J., held that he was not; the Court of Appeal held otherwise 
and I must examine the reasons that they gave. MacKinnon, L.J “5 thought 
that it was a nice point but that on the whole he was repairing it within the mean- 
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ing of the rule; he accepted the suggestion that “ repairing ” really means 
maintenance. LAWRENCE, L.J., thought that. in the context “ repairing ”’ 
reierred to the work of maintenance, which included all the routine repairs 
which have to be done to put the line in proper working order. Morton, L.J., 
agreed that in its context “‘ repairing ’”’ means or includes “‘ maintaining in good 
working order.” 

My Lords, I cannot accept this view. I agree that every word must be con- 
strued in its context and I will in due course examine that context. But here 
is a common English word and it is legitimate and valuable to see what is its 
ordinary meaning. I do not doubt that apart from obsolete usage its meaning 
in the transitive sense is that’ which I find in the first dictionary that comes 
to my hand, “ to restore to good condition by renewal or replacement of decayed 
or damaged parts or by refixing what has given way; to mend.’’ It does not 
appear to me possible to bring within this definition the operation of oiling or 
cleaning or oiling and cleaning any article. A man oils his bicycle or his ear. 
Does he repair it ? He surely does not. I should be prepared to agree that, 
if some apparent functional disorder of a machine was cured by the simple 
process of oiling, it might be said that the workman had repaired it by oiling 
it, though I think it would be a misuse of language. But here we have nothing 
but a routine precautionary measure, which I find it impossible to describe as 
repair. Had one of these workmen after oiling the apparatus been asked 
whether he had been repairing it, he would surely have answered, “‘ No.”’ And 
that is the answer which I must give unless the context compels me to something 

_else than the ordinary meaning. 

What then is the context upon which the respondent relies ? I can find none 
which in any way justifies a departure from the ordinary meaning of the word. 
Its immediate neighbour is ‘“‘ relaying.”” That juxtaposition affords no reason 
why the meaning of “ repairing ’’ should be enlarged. Then it is suggested that 
some context is found in the general scope and purpose of the Act. This is an 
argument which should carry no weight. Why should your Lordships conclude 
that the Legislature using the word “‘ repair ’”” meant something else than ordinary 
men mean by repair? ‘There is nothing irrational in thinking that some special 
protection is needed for workers who are engaged in relaying or repairing the 
permanent way but it is not needed if they are engaged only in oiling and cleaning. 
I must decline, upon some speculation as to what the Legislature might have 
intended, to ascribe to the language of the Act a meaning that it does not natur- 
ally bear. Finally, remembering that rule of construction to which I have 
referred, I would in any case confine the word within its natural meaning. If 
it is reasonably capable of a wider meaning (which my deference to those who 
think so compels me to admit), at least it cannot be denied that the meaning 
that I have ascribed to it might reasonably and properly be entertained by the 
appellants. If so, an interpretation should not be adopted which involves 
them not only in civil liability but in penal consequences. « 

I do not think it necessary to examine at length the authorities to which 
your Lordships were referred. The only case which appears to have any bearing 
and that remote, upon the present case 18 Dredge v. Conway, Jones & Co. (4), 
upon which both Lawrence, L.J., and Morton, L.J., to some extent relied. 
It had been decided by the Court of Appeal in Wood v. Walsh (9) that painting 
the outside of a house was not repair within the Workmen’s Compensation 
Act, 1897, 8. 7(1). In Dredge’s case (4) the same court treated this case as having 
been dissented from by this House in Hoddinott v. Newton, Chambers & Co. (5), 
and held ( [1901] 2 K.B. 42, at p. 46). that since ‘« painting as one of the operations 
to which a building is exposed comes under the head of repair” so also did 
whitewashing. Your Lordships are not, I think, concerned to question the 
correctness of this decision. But it does not appear to me to be a legitimate 
application of it to say that every operation, to which everything that forms 
part of the permanent way is subject, also falls under the head of repair. 

I concur in the motion that this appeal should be allowed. 


1 allowed. . 
eidiseers' Miles Beevor (for the appellants) ; Pattinson & Brewer (for the 


respondent). (Reported by C. Sr.J. Nicnorson, Esq., Barrister-at-Law.] 
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THE MINISTRY OF PENSIONS v. FFRENCH. 
[Kine’s Benou Division (Denning, J.), January 29, 1946.] 


Emergency Legislation—Compensation—Personal injuries—Factory worker injured 
on way to shelter during alarm—War injury—Reduction of lights—Enforce- 
ment of blackout—‘‘ Injurious act”’—“* Use of weapon ”’__ Personal Injuries 
(Emergency Provisions) Act, 1939 (c. 82), s. 8 (1). . 

The respondent was employed as a sweeper in the machine bay of a4 
factory which had 6} miles of glass roofing. In the event of the approach 
of enemy aircraft there was a system of warning upon which the arc lights 
in the factory were switched off and the personnel went immediately to 
shelter. After a regular warning had been given the respondent, while 
on her way to shelter, fell over a bag of steel material and sustained a 
fractured elbow. In an appeal by the Minister of Pensions against a 
decision of a Pensions Appeal Tribunal in the respondent’s favour, it was 
contended on her behalf (i) that the reduction of the lighting and the 
regulations that the personnel should go to shelter on @ warning were 
injurious acts within the definition of war injuries in sect. 8 (1) of the 
Personal Injuries (Emergency Provisions) Act, 1939; (ii) that the enforce- 
ment of the blackout was the use of a weapon for the repulse of enemy 
action within the same definition ; and (iii) that the claim had originally 
been wrongfully rejected because there was no incident involving bombs 
or gunfire :— ; 

Hexp : (i) the general system of blackout, the reduction in lighting and 
the regulations that the personnel should go to shelter on a warning, were. 
none of them intended to cause injury nor was the natural and probable 
consequence of them to cause injury, and that, therefore, the injury was not 
caused by an ‘‘ injurious act ’’ within the definition. 

(ii) the word ‘* weapon ” was used in the section inits ordinary and not in 
an extended sense and the enforcement of the blackout was not the use of a 
weapon for the repulse of enemy action within the definition. 

(ili) if there had been bombs or gunfire the only question might be one of 
causation, and the injury would not necessarily have been a war injury. 

[EDITORIAL NOTE. This case establishes that “injurious act” in the definition 
of war injury in the Personal Injuries (Emergency Provisions) Act, 1939, means an 
act which is in its nature injurious, and not merely one which causes injury. Blackout 
ordered in view of an imminent raid is not such an injurious act, nor is it a ‘‘ weapon ” 
used in repelling the enemy. 

For THE PrersonaL INJuRIES (EMERGENCY Provisions) Act, 1939, s. 8 (1), see 

HALSBURY’S STATUTES, Vol. 32, p. 1065.] 

APPEAL by way of case stated from a decision of a Pensions Appeal Tribunal. 

The facts are fully set out in the judgment. 

Rt. Hon. Sir Donald Somervell, K.C., and Hon. H. L. Parker for the appellant. 

John Thompson for the respondent. 


a Ret a .: This appeal raises the question whether the injury suffered 
y the respondent was a war injury within the Persona! Injuries (E 
Provisions) Act, 1939. J (Emergency 

The facts in the case stated have, by agreement, been supplemented before 
me by the statement of the case. They show that the respondent was employed 
as @ sweeper in the machine bay of a factory at Ruislip, in Middlesex. It was a 
factory where there was 6} miles of glass roofing, and in the case of enemy 
aircraft approaching there was a system of warning upon which the arc-lights 
in that factory would be switched off and the personnel would go to shelter 
at once. At the time of the accident the respondent, after the regular warning 
for taking shelter had been given, was. proceeding to the works’ shelter. On 
her way she fell over a bag of steel material and sustained a fractured elbow. 
ees was fe lot of atte in the place and it was particularly difficult for 

er to see her way in the lighting which was then existi i 
i dit rae aks g xisting, when the arc lights 
The question is whether her injury was a war inj ition i 
10n. jury. The definition 
Petsonal Injuries (Emergency Provisions) Act, 1939, s. 8 (1), is: pater: 
“War Injuries” means physical injuries—(a) caused by (i) the disch 

missile (including liquids and gas) ; or (ii) the use of any La ies beplomen tat abe 
noxious thing ; or (iii) the doing of any other injurious act ; either by the enemy or 
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in combating the enemy or in repelling an imagined attack by the enemy. 

a eae se in this case for the respondent was that the in jury was caused 
\ g of an injurious act within the section. |The acts which are particu 
larly suggested to be “injurious acts’ are two, the reduction of the lighting 
in the glass-roofed part of the factory, and also the regulation that under those 

conditions the personnel shall go to the shelter on a warning being given. 

I am quite satisfied that the words “ injurious act” in this section do not 
mean simply an act which causes injury. Some meaning must be given in addi- 
tion to that, because the word “injurious ’’ would otherwise be completely 
otiose. In my view an “‘ injurious act’’’ is an act which is in its nature injurious, 
that is, an act which is either intended to cause injury, or an act the natural 
and probable consequence of which is to cause injury. 

In this case I am quite satisfied that there was no injurious act which caused 

the injury. The general system of blackout, the reduction of lighting, and the 
regulations that the personnel should go to shelter on a warning, are none 
of them intended to cause injury, nor is the natural and probable consequence 
of them to cause injury. That being so, I am satisfied that this injury was not 
caused by an “ injurious act ”’ within the definition. 
_ It has been suggested in the case stated that the enforcement of the blackout 
is thé use of a ‘ weapon ”’ for the repulse of enemy action. I do not think that it 
is. The word ‘“‘ weapon ”’ is used in the section in its ordinary sense, not in an 
extended sense. Then it was said that the Minister of Pensions rejected the 
claim because there was no incident involving bombs or gunfire, but I do not 
read that as meaning that if thereshad been bombs or gunfire it would necessarily 
have been a war injury. If there had been bombs or gunfire taking place, 
there would be the discharge of missiles and the use of weapons, and then in 
such a case, the only question might be one of causation. That is absent here. 
This case must depend on whether this injury was caused by any “ injurious 
act,’’ and I find that it was not. 

It is not necessary for me to consider the question whether these things 
were done “in repelling an imagined attack by the enemy.” It is sufficient 
for me to say that on the facts found by the Tribunal this is not a war injury, 
and the appeal will be allowed. 

Appeal allowed. 

Solicitors : Treasury Solicitor (for the appellant) ; L. Bingham & Co. (for the 
respondent). 

[Reported by R. BoswE Lt, EsqQ., Barrister-at-Law.] 


THE MINISTRY OF PENSIONS v. NUGENT. 


[Krx@’s Bencu Drvision (Denning, J.), January 14, 1946.] 

Emergency Legislation—Pensions—War risk injury—Coastguard employed at 
look-out hut on sea point—Whether propinquity to sea, tidal water or harbour 
sufficient for pension entitlement—Pensions (M ercantile Marine) Act, 1942 
(c. 26), 8. 1 (2)—War Pensions (Coastguards) Scheme, 1944 (S.R. & O., 
1944, No. 500). 

The respondent was enrolled as an auxiliary coastguard, on Feb. 9, 1939, 
and served continuously in that capacity until July 11, 19438, when he 
collapsed on duty at the look-out hut on Slepper Point, Padstow, after which 
he never returned to duty. The Pensions Appeal Tribunal found that 
in the performance of his duties the respondent suffered physical injury by 
exposure resulting in disablement directly attributable thereto, and held that 
there was sufficient physical or geographical propinquity to the sea or tidal 
water or harbour to entitle him to a pension under the War Pensions (Coast- 

rds) Scheme, 1944, read with the Pensions (Mercantile Marine) Act, 
1942, s. 1 (2) :— 

Hxetp: the Pensions (Mercantile Marine) Act, 1942, s. 1 (2), applied 
only to physical injuries sustained ‘‘ at sea or in any other tidal water or 
in the waters of any harbouw ” and propinquity to the sea or tidal water 
or harbour was not sufficient to bring the case within the definition in that 
subsection. 

Qu.: whether the War Pensions (Coastguards) Scheme, 1944, was 
intra vires the Minister of Pensions. 
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. War risk injury in the War Pensions (Coastguards) Scheme is 
Pee eck tebe to the Pensions (Mercantile Marine) Act, 1942, as i aga oar 
injury sustained at sea or in any other tidal water or in the waters of any har . ~ 
must be properly construed and cannot apply to a coastguard injured on Jan hasty 3 y 
by reason of propinquity to the sea. Indeed, it is doubtful if the Scheme is intra cist 
since the definition is intended to apply to seafaring persons. This may well Bai ~ le 
persons such as coastguards, who oF panes eta: on the books of one o is 
Majesty’s ships, which may not be a real ship at all. 
tt ee bal ied thet Daan J., expresses the view that appeals to the ater 
from the Pensions Appeal Tribunal are on a similar footing to appeals on eee 
law from the county court to the Court of Appeal, in that the point must have | pep 
decided by the Tribunal and for that purpose must have been present to their min s. 
For THE Pensions (MERCANTILE Marine) Act, 1942, s. 1 (2), see HALSBURY’S 
STATUTES, Vol. 35, p. 318.] 


APPEAL by way of case stated from a decision of a Pensions Appeal Tribunal, 
raising the question whether an auxiliary coastguard had sustained injuries 
entitling him to a pension. The facts are fully set out in the judgment. 

Hon. H. L. Parker for the appellant. 

Sir Noel B. Goldie, K.C., and G. H. Crispin for the-respondent. 


Dewnnina, J.: This ir a case stated by a Pensions Appeal Tribural on a 
point of law, raising the question of whether an auxiliary coastguard had sus- 
tained injuries for which he is entitled to a pension. 

The facts as the Tribunal found them were : 

That Harry Nugent, of 16, High Street, Padstow, Cornwall, was enrolled, at 57 years, 
as an auxiliary coastguard on Feb. 9, 1939, and served continuously in that capacity 
until July 11, 1943, when he collapsed on duty at Slepper Point Look-Out Hut, Padstow. 
This hut was situated 3 miles from his home; he had walked there arriving at 10 
minutes to 12 o’clock at night, and fainted 45 minutes after reaching the hut. He made 
@ partial recovery and, on coming to, completed his watch, but the following afternoon 
at home he again collapsed and never returned to duty. He had regularly, in the 
course of his duties, to walk to and from this hut, in all weathers, day and night. He 
was armed with rifle, and 50 rounds of ammunition, was under orders to hold the hut 
and to be on the look-out in case of hostile action and keep in telephonic communica- 
tion with the Royal Naval Officer, Padstow. 
and the Tribunal found : % 

That his duties as auxiliary coastguard were physicaily strenuous and exatting to 
him at his age; that the conditions under which he performed them were abnormal 
as contrasted with peace-time conditions ; that they were of a precautionary nature 
in anticipation of enemy action against ships or otherwise, and that in the performance 
of his duties he suffered physical injury by exposure resulting in disablement directly 
attributable thereto. ’ 

Now the point of law is really whether, on those facts, the coastguard brings 
himself within the provisions of the War Pensions (Coastguards) Scheme, 1944, 
the Tribunal saying that no question of law was specifically or in express terms 
raised by the Minister either in his written decision communicated to the appel- 
lant or at the hearing before the Tribunal. If the matter had rested there, in 
my view there would be no appeal at all, because I take the view that the point 
of law, in order that there should be an appeal on it, must have beer decided 
by the Tribunal, and for that purpose it must have been at least present to their 
minds either by being specifically raised before them, or at least in their minds 
so that they could deal with it. In this respect I think the appeals from the 
Tribunal to me are on a similar footing to appeals on points of law from the 
county court to the Court of Appeal. In this case, however, the Tribunal 
in the case which they have stated make it plain that the point was present 
to their minds and that they decided it. They said that they felt that as he 
was an able seaman attached to His Majesty’s ship “‘ President,” and as he was 
employed as coastguard in an area within the region of His Majesty’s ship 
** President”? at Slepper Point Lock-Out, at Padstow, there was _ sufficient 
physical or geographical propinquity to the sea, or tidal water, or a harbour 
to bring his casi within the scope of the Acts entitling him to a pension ; and they 
say that the question for the High Court is whether or not the Tribunal came toa 
correct decision in point of law. I take it from the way in which they have 
stated the case, and from the fact that they have given leave to appeal, that 
they actually decided the point of law, namely, that ‘‘ there was sufficient 
physical or geographical propinquity to the sea, or tidal water, or a harbour ” 
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to entitle the coastguard to a pension. : : “os . 
of law that the Minister steals “* wake ee en sn that point 
~ secon one ge that it was intra vires the Minister to make this War 

Snsions — guards) Scheme, it is plain that this coastguard only comes 
within it if he can show that he sustained a war risk injury. A war risk injur 
is defined by reference back to the definition in the Pensi i vant 

; é n in the Pensions (Mercantile Marine) 
Act, 1942, s. 1 (2), which applies only to physical injuries sustained at sea or in 
any other tidal water or in the waters of any harbcur. What the Mirister 
says is that, on the facts in this case, this injury was not sustained at sea or in 
any other tidal water or in the waters of any harbour, and that, therefore, 
the coastguard is not entitled. He says that propinquity to the sea or tidal 
water or harbour is not sufficient. The subsection which I have to construe 
is this, sect. 1 (2) of the 1942 Act, and that Act, it is to be noted, really had 
in mind men of the Merchant Navy, mariners and other sea-faring persons. 

I am quite satistied on reading the whole of the Act, and in particular sect. 
1 (2), that what the legislature had in mind with regard to those mariners and 
other sea-faring persons was injuries which they sustained, to put it generally, 
afloat, z.e., at sea or in any other tidal»water or in the waters of any harbour. 
It seems to me that, construing that section in relation to mariners. and other 
sea-faring persons, the right interpretation is that it does not apply to cases of 
injuries which are sustained in propinquity to the sea or a harbour. The words 
are too strong for me to overcome. They are “at sea or in any other tidal 
water or in the waters of any harbour.’’ It is not permissible for me to put 
any different interpretation on them in regard to coastguards out of my sympathy 
for them. It seems to me that the work of coastguards very often does not 
take them to sea at all or take them afloat, as in the case of this man. His 
work might be near the sea at a look-out hut and might not take him to sea 
at all, but, as I have said, it is not permissible for me to expand the definition 
in the 1942 Act because of my sympathy with the coastguard. 

In truth, I am not by any means satisfied that this War Pensions (Coast- 
guards) Scheme was within the powers of the Minister, and I think that may 
be the underlying trouble in the case, because the only power of the Minister 
was to make a scheme for applying the provisions of the Naval War Pensions Order 
to “‘ persons employed or engaged in ships forming part of His Majesty’s Navy.” Of 
course, when you have persons employed or engaged in ships, the dcfinition 
becomes perfectly intelligible—the definition in the 1942 Act to which I referred 
which applies to mariners and to other sea-faring persons ; but when you get 
it applied to coastguards, for whom the Minister purports to make this Scheme, 
simply because they are borne on the books of one of His Majesty’s ships in com- 
mission, it is a very different matter. I have not heard a full argument upon it, 
but it seems to me to be a very different matter to say that a person who is 
simply borne on the books of one of His Majesty’s ships, which may not be a 
real ship at all, but only aname, and borne on there administratively, is a person 
employed or engaged in ships forming part of His Majesty's Navy. There seems 
to me to be considerable doubt whether the War Pensions (Coastguards) Scheme 
was within the powers of the Minister at all ; and that may be the root trouble 
in this case. This man was clearly performing duties which are analogous, 
to say the least, to those performed by the Home Guard, or Civil Defence 
workers ; and even if they were only on land, in proximity to the sea, it would 
seem that he ought to fall within a pension scheme. I cannot speak as to any 
other orders or warrants, but, on the argument before me, Iam bound to hold, 
on the point of law, that propinquity to the sea, or tidal water, or a harbour, 
is not sufficient to bring the case within the definition in sect. 1 (2) of the 1942 
Act. 

The appeal, therefore, must be allowed ; and I answer the question by saying 
that the Tribunal did not come to a correct decision in point of law, and the 
injury was not sustained at sea or in any other tidal water or in the waters of 


any harbour. 


Appeal allowed. 
Toi itores Treasury Solicitor (for the appellant) ; Culross & Co. (for the 


dent). 
oS mama [Reported by R. BosweE.t, Esq., Barrister-at-Law]. 
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COUNTY OF MONMOUTH v. COUNTY BOROUGH OF NEWPORT. 

[Kina’s Bencu Division (Atkinson, J.), December 19, 1945. ] . 

Local Government—Alteration of area—Extension of county borough to include 
part of county area—Loss to county ratepayers—F inancial adjustments— 
Increased burden on county ratepayers—Arbitration—Amount of convpensation 
—Method of assessing compensation—‘ Income ’’—Local Government 7 
1933 (c. 51), ss. 151, 152, Sched. V, r. 1—Newport Extension Act, | 
c. lvii), s. 58. 4 
By 1 Newport Extension Act, 1934, a certain area, profitable from the 
rating authority’s point of view, was transferred from the applicant send nt 
to the respondent county borough, giving rise to a claim for financia 
adjustment between the two authorities. In ascertaining the amount of 
compensation to which the applicant county was entitled, the Local Govern- 
ment Act, 1933, s. 152, Sched. V, r. 1, provides : “Regard shall be had to 
(a) the difference between the burden on the ratepayers which will properly 
be incurred by the local authority in meeting the cost of executing any of 
their functions and the burden on the ratepayers which would properly 
have been incurred by the local authority in meeting such cost had no 
alteration of boundaries or other change taken place . .. Provided that 
no alteration in income in consequence of an apportionment under the 
regulation . . . shall be taken into account.’ The total expenditure of 
the applicant county before the alteration of boundaries was £745,942, 
the burden of expenditure being £712,882 on the area retained, and £33,060 
on the area transferred. The Exchequer Grant was £355,744, and the 
ratepayers in the area retained benefited to the extent of £339,977. The 
area which had been transferred benefited to the extent of £15,767. If 
£339,977 be deducted from £712,882, the pre-transfer burden falling on the 
applicant county would amount to £372,905. By the readjustment, 
consequent on the transfer, the income of the applicant county from the 
Exchequer Grant was reduced to £344,487. The expenses which had been 
incurred by the applicant county in respect of the transferred area amounted 
to £8,385, with the result that the new burden on the retained area was, 
therefore, £745,942 minus £344,487, leaving £393,070, an increase of 
£20,165. It was contended for the applicant county that the proper method 
for calculating the increased burden was to deduct from the expenditure 
for the whole county the expenses which had been incurred on the area 
now transferred, less the old income which the ratepayers had received, 


namely, £339,977. It was further contended that interest was payable: 


to the applicant county on the sum claimed as compensation from the 
date when the area in the applicant county was transferred to the respon- 
dent county borough. It was contended for the respondent county borough 
that the income from the Exchequer Grant, even for that reduced area 
in the applicant county, must be deemed to be the full grant of £355,744 
which could be deducted from the total expenditure incurred by the appli- 
cant county, leaving a figure of £381,813 which showed an increased burden 
of only £8,908 :— 

HELD : (i) on a proper construction of the Local Government Act, 1933, 
s. 152, Sched. V, r. 1, the word ‘‘ income ” referred to in the proviso there 
must be regarded as the income of the ratepayers in the applicant county 
whose burden had been increased by the transfer of the area to the respon- 
dent county borough. 

(ii) there was no ground for awarding interest in respect of the period 
between the date when the area was transferred to the respondent county 
borough and the date when the compensation might be awarded to the 
applicant county. 


(EDITORIAL NOTE. This case deals with the construction to be put upon the word 
“income ” in Sched. V, r. 1, of the Local Government Act, 1933, in assessing the 
amount of compensation payable on alteration of boundaries. An examination of the 
various results arrived at by adopting different interpretations of the word leads to 
tlhe conclusion that the word is to be construed as referring to the income of the rate- 
payers in the area whose burden is increased by the elteration. 

AS TO ADJUSTMENT OF Burpens, see HALSBURY, Hailsham Edn., Vol. 21, pp. 
248-252, paras. 450,451 ; and ror CasEs, see DIGEST, Vol. 33, pp. 25-27, Nos. 113-131.] 


E 
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SpeciaL CasE stated by an arbitrator under the Local Government Act, 
1932, s. 151. The facts are fully set out in the judgment. 

Sydney G. Turner, K.C., Erskine Simes, K.C., and H. B. Williams for the 
applicants. 


A. S. Comyns Carr, K.C., Maurice P. Fitzgerald, K.C., and E. J. C. Neep 
for the respondents. 


ATKINSON, J.: This is a consultative special case stated by an arbitrator 
who was appointed under the Local Government Act, 1932, 8s. 151. By an Act 
passed in 1934, the county borough of Newport had its boundaries extended 
meorporating part of what until then belonged to the county of Monmouth. 
By the Newport Extension Act, 1934, s. 58, a financial adjustment between the 
two authorities had to follow, carried out in aecordance with the Local Govern- 
ment Act, 1933, ss. 151, 152. 

To follow the nature of this adjustment it is necessary to go back to the Local 
Government Act, 1929. The Act discontinued certain Exchequer Grants 
which had been made to local authorities, derated agricultural land, and partially 
derated industrial hereditaments. To make good the losses involved, sect. 86 
provided that there should be paid out of moneys provided by Parliament in 
respect of the year beginning on the appointed day, which was Apr. 1, 1930, 
and each subsequent year, an annual contribution towards local government 
expenses in counties and county boroughs to be called the ‘‘ General Exchequer 
Contribution.”” This was, of course, to make good the losses brought about by 
the derating. The amount was to be periodically revised. The amount first 
fixed was to be for the period of 3 years beginning on the appointed day, and the 
next amount for a period of 4 years, so this came into the second period. Sect. 
88 provided for an annual apportionment of the money voted by Parliament 
among counties and county boroughs. First there was apportioned an amount 
equal to a certain percentage of the losses involved by the derating provisions, 
and the balance was apportioned dependent upon the weighted population 
of the areas involved. The amount apportioned to a county was called ‘ the 
county apportionment.” 

Sect. 89 deals with what is to be done with a county’s apportionment. It 
provides that : 

Out of the county apportionment of every county other than the county of London 
there shall be set aside such amount as will be sufficient to pay to the councils of districts 
situate wholly or partly within the county the sums hereinafter directed to be so set 
aside, the residue of the county apportionment after such sums as aforesaid have been 
so set aside, shall be paid to the council of the county and shall be called the ‘‘ General 
Exchequer Grant ”’ of that council .. . 


The General Exchequer Grant was to be paid to the council of the county 
to be used for general county purposes, meaning purposes for which the whole 
county is chargeable. 

The question raised in this case concerns only the General Exchequer Grant 
which was to be used for general county purposes. A county does not levy 
rates itself, various urban districts and councils do the levying. In a rate 
note which is exhibited to and forms part of the case, we see exactly how it 
was done. It is a little important that it should be dealt with in some detail. 
Each rate note had on it, among other things, a description of the services 
administered by the county council under a heading “‘ General County Pur- 
poses.” Then there followed a list of those purposes, eight, of them, with the 
rate in respect of each purpose to arrive at the sum of 8s. 5}d., in the £, which 
represented the particular part of the total burden of the county each ratepayer 
had to pay. Then it sets out the amount receivable by the county council 
from this Exchequer Grant in respect of which the ratepayer is entitled to a 
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credit, namely, 3s. 7d. in the £. Finally it is stated that “ the rate in the sg 
actually called for by the county council for general county purposes io re 
difference between the two amounts marked with a cross, namely, 48. oe s 
So that the form of the rate note (and it is one which has been picked at ran ae 
I gather, but relating to the period in question) told the ratepayer of ae vali a 
what his total responsibility was, ipl extent to which that responsibility w 
ieved by his own particular share of the grant. ' 

er is sik sec rr observe that while rateable value’is wholly saphawbemiig be 
the apportionment among counties and county boroughs, once the pean as 
got the Exchequer Grant allotted to it, it then has to be dealt with in accord aig 
with rateable value. The county apportionment had been fixed and appertione 
as at Apr. 1, 1933, and the amount apportioned to ane ty ae! of Monmouth, 
the sum available for general county purposes, was ,744. 

Sect. 108 of the 1929 Act provided that the Minister of Health should make 
regulations dealing with the way in which grants were to be readjusted on 
alteration of boundaries. When the county lost its area incorporated in Newport, 
there had to be, and there was, a readjustment, and that sum of £355,744 was 

‘ eut down to £344,487. The transferred area had been a very valuable one to 
the county. The rateable share of expenses was 4.432 per cent. of the whole. 
It was responsible for £33,060 out of the £745,942, and the expenses incurred 
on the area only amounted to £8,385. Its share of the Exchequer Grant 
amounted to £15,767, and it paid in rates £17,293. 

The Newport Extension Act, 1934, s. 58 (1) provides : 


Where in consequence of this Act any adjustment of any property mcome debts 
liabilities or expenses or of any financial relations is required an adjustment shall be 
made between the councils or other authorities affected under and in accordance with 
sects. 151 and 152 of the Act of 1933 .. . 


So thac what had to follow was that which the arbitrator in this case was called 
upon to do, a readjustment with regard to certain debts, liabilities or expenses. 

The Local Government Act, 1933, s. 151, which, so far as I can see, has not 
very much to do with this case provides : 


(1) Any public bodies affected by any alteration of areas or authorities made by an 
order under this Part of this Act may from time to time make agreements for the 
purpose of adjusting any property, income, debts, liabilities and expenses (so far as 
affected by the alteration) of, and any’ financial relations between, the parties to the 
agreement. 


Subsect. (2) says the agreement may provide for a whole list of things. Sub- 
sect. (3) says : 


In default of an agreement as to any matter requiring adjustment, such adjustment 
shall be referred to the arbitration of a single arbitrator . . . 


Sect. 152 is more relevant : 


(1) On an adjustment under the last preceding section the following provisions shall 
have effect . . . [I can leave out (a).] Provision shall, unless otherwise agreed, be 
made for the payment to a local authority of such sum as seems equitable, in accord- 
ance with the rules contained in the Fifth Schedule to this Act, in respect of any increase 
of burden which, as a consequence of any alteration of boundaries or other change 
in relation to which the adjustment takes place, will properly be thrown on the rate- 
payers of the area of that local authority in meeting the cost incurred by that local 
authority in the discharge of any of their functions. 


The dominant idea of that subsection is that the arbitrator is to ascertain, 
if it is not otherwise agreed, the increase of burden on the ratepayers left in the 
non-transferred area. 

The Local Government Act, 1933, s. 152, Sched. V, r. 1 says this : 


Regard shall be had to (a) the difference between the burden on the ratepayers 
which will properly be incurred by the local authority in meeting the cost of executing 
any of their functions and the burden on the ratepayers which would properly have 


been incurred by the local authority in meeting such cost had no alteration of boundaries 
. or other change taken place . . . 


The whole trouble here is caused by the proviso : 


Provided that no alteration of income in consequence of an apportionment under 


the regulations made under para. (b) of subsect. (1) of eset. 108 of the Local Government 
Act, 1929, shall be taken into account. 
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That means here, provided that no alteration of income in conse 
re-apportionment whereby the £355,744 was reduced to £344,487 kar ly 
oad peaees a - oe thady — oe have to leave out one of the main factors 
n the burden, the result i ifici 
but one has to do the best one can tn ee ee 

The first dispute with regard to which a question is raised in this case is, 
ee is the effect of that proviso ? Up to a point there is not-any dispute 
and the matter is easy. Dealing first with the old burden, what would have 
been the burden, the figures are all agreed. The total expenditure of the 
county in the year before the alteration of boundaries was £745,942. That 
burden fell as to £712,882 on the area to be retained, and as to £33,060 on the 
area to be transferred. The grant in aid was £355,744, and the ratepayers 
in the area to be retained benefited to the extent of £339,977. That was their 
share of the Exchequer Grant. The area to be tfansferred benefited to the 
extent of £15,767. If £339,977 be deducted from £712,882, the pre-transfer 
iin is arrived at, and the sum is £372,905. There is no dispute as to that 

gure. 

The readjustment reduced the grant income to £344,487, a loss of £11,257. 
The expenses which had been incurred by the county council in respect of the 
transferred area amounted to £8,385. The new burden on the retained area 
was, therefore, £745,942 minus the £8,385 minus the £344,487, leaving £393,070, 
an increase of £20,165. That was the actual increase of burden, but that 
does not solve the problem because this proviso says that no alteration of 
income in consequence of the re-apportionment is to be taken into account, 
and, therefore, that calculation has to be put on one side. Its only value is 
that it tells one exactly what the real loss was. 

The proviso prohibits the arbitrator taking that figure into account. He has 
to deal with it in another way, and the county’s contention is this. The new 
burden is obviously £745,942 minus £8,385. That is a figure of £737,557, less, 
as they say, the old grant income which these particular ratepayers had received, 
that is to say, the sum of £339,977. Their contention is : Give us credit in this 
calculation for just precisely the same income as we got before ; allow us-that 
and you get a burden of £397,580, which is £24,675 over and above our old 
burden of £372,905. 

The borough challenges this method only with regard to the last figure. It 
claims that the income from the grant, even for the reduced area, must be 
deemed to be the full grant of £355,744. They agree, of course, there is no ques- 
tion about it, that the load of expenses is the £737,557, but, on the other hand, 
the borough contends that they can deduct the full £355,744 from that and ‘get 
a figure of £381,813. which shows an increased burden of only £8,908. 

To that contention counsel for the applicants says the words “‘ no alteration of 
income ” in the proviso must mean no alteration of the income of the ratepayers 
whose burden is being considered, and it cannot mean that they are to be deemed 
in the “ will be ” calculation to receive an income from grant, not merely that 
never would or could be received in the future, but one which never had in fact 
been received by them in the past. If I may just read a passage from his 
argument, because he put his point more clearly than I have, I have no doubt, 
he said : 


Now, my Lord, this is not true, because if you look at sect. “A” para. 2, you see 
that the reduced county, after the Minister’s apportionment, is going to get a smaller 
amount, and even without the Minister’s apportionment, im our submission, you would 
not be driven by the proviso to so absurd a result as an assumption that the statute 
means that the reduced county is notionally to be regarded as in receipt of the same 
grant as the unreduced county used to get. Putting the case in a nutshell, our sub- 
mission is that the proviso does not force the arbitrator to any such conclusion. 

Then came rather an interesting remark from counsel for the respondents : 
“Nor, of course, is that the way in whith we put it.” But, as I read the case, 
and as I have read his argument, he does put it in that very way both in his 
argument in the case and in his argument before me. That is the first issue 
which is raised in this case: What is the proper deduction in respect of the 
grant with which the arbitrator has got to credit this body of ratepayers ? 
If one bears in mind again the form of the rate demand note, you get this : 
let us conceive that the arbitrator has the exhibited rate note in front of him, 
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and the one for the year following after the change had been made. He has 
got in front of him for the first of those two years a general county Aghia 
rate of 8s. 54d. wanted. That will be bigger in the second because now a larger 
amount has to be raised from fewer people. He sees in the second rate note 
the new figure of £344,487, properly apportioned, but he has to shut his eyes 
to that and say: “I am not allowed to‘look at that, that is not to come ito 
the account; What am I to do? I have to deal with it as if there were no 
change. Why should I make a change? There is the 3s. 7d. in the first rate 
note. Why is not that my guide as to how the benefit of this grant income 1s to 
be calculated ?”” Yet; the other side say : ‘‘ Oh no, you must ignore that. You 
must now divide the whole £355,000 odd among this smaller number of people 
and see what that produces.” Counsel for the applicants says that that is 
doing tine very thing the proviso says you must not do. The proviso says there 
is to be no change of income. It does not say no change of grant, there is to be 
no change of income, and, therefore, he argues, and it seems to me with very 
great force, that the arbitrator has got to take as the same grant that by which 
these particular ratepayers had benefited before. 

Counsel for the respondents took a lot of trouble to show, as he suggested, 
that the county’s contention would lead to absurd results. He said you would 
get the same increase of burden if there was no block grant at all, and also if 
there was a block grant of 100 per cent., and, of course, no re-adjustment. 
The first thing to be said about that is that if the proviso does not apply, you 
are not driven to formulae, or anything of that sort ; you get at the exact figure. 
At any rate, he says here you start with £745,942 as the burden where there is 
no grant at all. The retained area pays £712,882, and the transferred area 
£33,060. The new burden is clearly £737,557. Take the £712,882 from that, 
and the increase of burden is £24,675, which is the figure the applicants would 
arrive at, and always will arrive at, if there is to be no change. That figure is 
absolutely accurate ; that that would be the measure of the increased burden 
is beyond question. 

Then counsel for the respondents took the other case where the grant is 100 
per cent., and he said that to apply the same test there you would get again 
a benefit of £24,675, when, of course, there has been no loss at all because the 
area is going to get a much bigger amount than it got before. It is going to 
get the full £355,000 odd. To my mind that does not help because where 
there has been no new apportionment, the proviso does not come into it ; |you 
deal with exact figures. But it did lead me to this very interesting calculation. 
Supposing there had been 100 per cent. available grant, and supposing 40 per 
cent. of it were wiped out by the readjustment. What do we find? There 
the new burden is the £737,000 odd, the new grant would be £705,942, and there 
would in fact be an increased burden of £31,612, but that has to be ignored : still 
that would be in fact the jncreased burden. If you apply the method put for- 
ward by counsel for the applicants, of course you get the same result as before, 
£737,557, less the proportion of the whole 100 per cent. grant, that is, £712,882, 
and you get an increased burden of £24,675. But, applying the other test, 
£737,557 burden, less the full 100 per cent. of £745,942, and you are better off 
by £8,385. Counsel for the respondents talked about methods leading to 
absurdities, but a method of calculation which proves that the area is £8,385 
better off, when the fact is that the area will be £31,000 worse off, does not 
appeal very much to me. 

The main way in which counsel for the respondents put his case in argument, 
departing from the contentions in the case, was this—I suppose the idea would 
be a very useful one if it were sound, and it would enable the arbitrator to 
by-pass the proviso altogether—ascertain what value the transferred area had 
been to the retained area. The rate contribution of the transferred area was 
£17,293. The expenditure saved was. £8,385. Deduct one from the other 
and you get a loss of £8,908. If I may quote his exact words: “ A simple way 
of looking at it is to say what have the ratepayers in the reduced area lost ? 
They have lost £17,293, but have saved £8,385, so that their net loss is £8,908. 
That is the actual truth of the matter.” But is that the actual truth? It 
seems to me on the face of it that there are two fallacies involved. What 
have the ratepayers lost ? They have lost £17,000, but they have saved £8,385. 
That implies that the £8,385 had been the burden, or part of the burden, on the 
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cacao nities — sng no such thing. It had been part of the 
eyes alga Tea, and only a portion of it would be included in the 

2,882. Only a portion of it had fallen on the reduced area. Then the con- 
tention implies that it has been paid for out of the £17,293, when, of course 
it has not. We know that the grant in aid paid for 4.46 per cent. of all the 
expenses, and that rates had only to pay .54 per cent. of them. So that very 
nearly half of all the expenses including this sum had been paid for by the 
grant in aid. That is one criticism. But one may look at it perhaps in another 
way. The argument implies that the only value of the transferred area to the 
whole county had been the £17,000 odd paid in rates. But in truth the trans- 
ferred area had had another value as well. There can be no doubt that it 
had attracted grant to the county when the £355,744 was apportioned to the 
county. I do not know whether it is possible for an arbitrator to ascertain 
how much it attracted, but we do know that whenit was taken away, £11,000 
odd was knocked off. - : 

Let me assume for the sake of illustration that the area had been respon- 
sible for adding £11,000 to the county apportionment. If the county got 
additional grant which more than covered the cost of the services rendered to 
the transferred area, it is plain that there was some grant income benefit accruing 
to the county over and above the amounts paid in rates. The county adminis- 
tration before the transfer could have truly said: ‘‘ This area is bringing us in 
£11,000 in grant at a cost of £8,908. There is £2,000 odd to the good there 
and we are getting over £17,000 in rates. This area is worth over £19,000 to 
the county.” That line of argument has, to my mind, been altogether insuffi- 
ciently explored. It is not dealt with in the case. I do not think that it is 
sound. I have come to the conclusion that the contention of the county must 
be well founded. I think that in applying the proviso the income referred to 
must be the income which had been received by the people whose burden the 
arbitrator has got to consider. If they are going to be deemed to have received: 
an income from grant they never have received, the proviso would not be applied 
properly because there would be a change to be brought into account when the 
proviso says there is to be no change. I think that the arbitrator must deal 
with the matter on the footing that these ratepayers receive precisely the same 
grant that they received before. 

There is one other point I want to say a word about on that which is not 
without its importance. It will be observed that the Local Government Act, 
1933, s. 152, Sched. V, r. 2, says this : 


The sum payable to a local authority in respect of the increase of burden shall not 
exceed, or, if payable by instalments or by way of annuity, the capitalised velue of the 
instalments or annuity shall not exceed, the average annual increase of burden multi- 
plied (a) so fer as that increase of burden is attributable to the cost of maintenance 
of roads, by twenty-one ; and (6) in other cases, by fifteen. 


The words are ‘‘ shall not exceed ”’ that 2] years’ purchase and 15 years purchase. 
If an arbitrator is satisfied that a formula which he has been driven to adopt 
has perhaps given more than the burden has in fact been increased by, he can, 
I think, make allowance for that in the number of years’ purchase he applies. 
All it says is ‘‘ shall not exceed the average annual increase of burden ”’ multi- 
plied by 21 or 15. On the other hand, if he has adopted a meaning which has 
given too little, he has no way of putting it right. The governing words in 
sect. 152 (i) (b) are ‘‘ such sum as seems equitable,” and it obviously must be 
that he must get as near as he can to the real fact. He has got to get at it ina 
certain way. I do not pretend to know why that proviso is there. At any 
rate, he has to follow it, but if he feels it has led him to a too generous result, he 
has it in his power to say : “‘ It would not be equitable to give you the maximum 
number of years’ purchase, I give you something less.”” But, at any rate, that 
is a thing which the arbitrator may bear in mind, 

Now comes the second question asked. Jt is a long time since 1934 when 
this change was made, and for one reason or another it has only come up for 
settlement now some 10 or J1 years after the change was made. There is no 
suggestion that anybody is to blame on one side any more than the other, 
there is no hint of that. There is no suggestion that anybody has been at fault 


about it. 
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There are two arguments advanced by counsel for the applicants in support 
of his claim for interest. He says that the county ought to get interest, at any 
rate that the arbitrator ought to be told that he has power to give such interest 
as he thinks right dating back right to the time of the transfer until the time 
when he fixes the amount of compensation. Two arguments have been advanced. 
The first rests on equitable principles, and the second rests on the terms of the 
section. It is not suggested that the terms of the Civil Procedure Act, 1833, 
or the Law Reform (Miscellaneous Provisions) Act, 1934, are of any help, but it 
is said that in equity interest may be recovered in a number of cases where it 
was not recoverable at law; for instance, certain cases where a particular 
relationship exists between creditor and debtor, or where money has been 
obtained or retained by fraud, or where the defendant ought to have done some- 
thing which would have entitled the plaintiff to interest at law. On a contract 
for the sale and purchase of land it is the practice to require the purchaser to 
pay interest on the purchase money from, the date when he took, or might 
safely have taken, possession of the land. This practice rests upon the view 
that the act of talsing possession is an implied agreement to pay interest: see 
Fludyer v. Cocker (1), and Swift & Co. v. Board of Trade (2). The view has been 
extended to cases of compulsory purchase under the Lands Clauses Consoli- 
dation Act, the notice to treat being treated as creating the relation of vendor 
and purchaser. That was an interesting extension because in an ordinary 
case of vendor and purchaser the amount is ascertained ; but it was extended 
to a case where the amount was not ascertained at the date of notice to treat 
and might not be ascertained for a considerable time. 

It is urged that the rule ought to be extended to this case, as Newport has had 
the benefit of the area since the appointed day, whereas the county has not had 
the benefit of the compensation money. The words ‘‘ compensation money ” 
have been perhaps used a little loosely. The word *‘ compensation ”’ does not 
occur in the Act, but we all know what it means. The county has lost a profitable 
rate-paying area and probably has had to borrow money for capital purposes, 
which it would not have had to borrow if it had had-the money payable under 
this award. 

The best caso for the county is Pletcher v. Lancashire and Yorkshire Ry. (3). 
There the defendant company was the owner of a canal, and the plaintiffs were 
the owners of mines under the-canal and the adjacent land. Under the provi- 
sions of a private Act, when the plaintiffs got within a certain distance of the 
canal they had to give two months’ notice to the company of their intention to 
proceed with their mines. If the company were willing to purchase and make 
compensation for the coal under and near the canal, it could give a counter 
notice, in which case the owner was .bound to sell, and the amount to be paid 
was to be settled by arbitration. It was held that the plaintiff was entitled 
to interest in the same way as if it had been an ordinary purchase and sale, from 
the date of the counter notice. But it is to be observed that this decision went 
absolutely on the fact that it was a purchase. Buckuey, J., said ( [1902] 1 
Ch. 901, at p. 908) : ; 


But the question remsins, what are the mine-owner’s rights as r i 5 
under the general lew ? The principle laid down in the Take of par i preriey 
Joy (4) is perfectly plain. When such a state of things arises between a vendor and 
purchaser as that the latter has become entitled in equity to the thing purchased and 
to the receipt of the rents (if there be such), or to the enjoyment (if there can be enjoy- 
ment) of the thing purchased, there arises in equity a correlative right in the ae 
to have interest on his purchase money if remaining unpaid. 


In, contrast to that there is Re Richard & Great We > 
eek at Western Ry. Co. (5), where 


Where an owner, lessee, or occupier of mines or minerals lying under ar i 
gives notice to the railway company, under sect. 78 of the Raihacs clench 184 
of his intention to work the same, and the company give notice of their willingness to 
make compensation, and the amount of compensation is determined by arbitration 
under the Lands Clauses Act, 1845, the arbitrator has no power tq award interest 
in respect of the time between the giving of notice by the company and th isin 
of the award, upon the sum awarded es compensation. : ars: 


T do not want to read what was said, but the distincti 
‘ stinction was drawn bet 
a sale and purchase, and a mere payment of compensation. It was hada 


G 
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interest did not run. Counsel for the appli i 
s pplicants quoted this passage to me 
from the judgment of Corts, M.R. ( [1905] 1 KB. 68, at p. 7D) : ‘ : 


a . 

The matter is simply the assessment of compensetion, and at no stage in the dis- 
cussion until the amount due has been ascertained can any implication ‘as to interest 
arise. Neither, in such circumstances, is there any foundation for a claim for breach 
of contract in not paying over the money in a ‘reasonable time. Such a question 


could only arise after the emount had been ascertained in manner provided by the 
Act of Parliament. J 


Then there is Swift & Co. v. The Board of Trade (2). Certain food had been 
seized under statutory powers. Compensation had to be assessed. ‘There was 
a lot of delay in assessing compensation, and the question arose whether interest 
could be given and it was held that interest could not be given ; to hold other- 
wise would be giving compensation for something which was done in accordance 
with the law. Therefore, I think that on the equitable principle argument the 
claim for interest must fail. 

The argument which rested on sects. 151 and 152, was that a great many 
things can be agreed upon under sect. 151, and that in default of agreement 
as to any matter requiring adjustment the matter could be referred to the 
arbitrator ; in other words, the arbitrator can award anything that the parties 
could have agreed to pay. It is said that if Newport borough had agreed 
to pay interest as from the date of the taking over, it would be a perfectly 
sound agreement. I cannot see myself that sect. 151 helps. I do not see 
any very apt words there relating to the matters arising in this arbitration. I 
think sect. 152 is the relevant one. What does it say ? 

. . the following provisions shall have effect .. . . (b) provision shall, unless other- 
wise egreed, be made for the payment to a local authority of such sum as seems equitable 
. in respect of any increase of burden. . . 


Interest has nothing to do with the increase of burden. I do not myself see 
how the words ‘such sum as seems equitable . . . in respect of any increase 
of burden” can be held to include power to an arbitrator to give interest 
because interest has nothing to do with the increase of burden, it would be 
awarding interest, not in respect of matters in dispute, but in respect of the 
delay in the ascertainment of the increase of burden: I quite agree it is very 
easy to say: ‘‘ Oh, this is a case in which interest ought to be paid ”? meaning 
by “ought” bearing in mind ordinary fair dealing between man and man. 
But, after all, by to-day the occasions on which interest can be given are well 
established, even in equity. It is certainly not for a judge of first instance 
to create a totally new ground for giving interest. I do not think under the 
law as it is the arbitrator has any power to do that, and that question must 
be answered accordingly. 

Holding that view the third question as to whether, if interest is given, li 
is controlled by the last clause of the Fifth Schedule, does not arise. 

Turning to the questions, I answer the first question in para. 5 by saying 
that the contentions of the county council are correct in law, and that the 
arbitrator has no power to award interest in respect of the period between the 
appointed day and the date of the award, 

Solicitors: Torr & Co., agents for Vernon Lawrence, Newport, Mon. (for the 
applicants) ; Rees & Freres, agents for S. M. T. Burpitt, Town Clerk, Newport, 


Mon. (for the respondents). 
[Reported by P. J. JOHNSON, Esq., Barrister-at-Law.] 
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CUMBERLAND CONSOLIDATED HOLDINGS, LTD. v. IRELAND. 


(Court or Apppat (Lord Greene, M.R., du Pareq and Tucker, L.JJ.), 
January 11, 14, February 1, 1946. ] 


Sale of Land—Vacant possession—Position of parties pending completion— 
Maintenance of property—State and condition of property sold—Breach of 
undertaking to deliver vacant possession. 

On Mar. 24, 1945, the appellant, as vendor, and the respondents, as 
purchasers, efhtered into a contract for the sale of certain freehold property 
which included a warehouse. The property was.expressed to be sold with 
vacant possession on completion, which took place on May 3, 1945. The 
contract also provided that the purchaser bought with full notice of the 
state and condition of the property sold and took the property as it was. 
The warehouse, which covered a large area, had been disused for some 
time and had been damaged by fire. Underneath the upper part of the 
warehouse, and extending over the whole area, there were cellars. When 
the negotiations began about two-thirds of the height of the cellars was 
filled with rubbish consisting chiefly of bags of hardened cement and 
empty drums. During the negotiations the appellant undertook to remove 
the rubbish, which was valueless. A small part was in fact removed, but 
the greater part, sufficient effectively to preclude the user of the property 
by the respondents in the way and for the purpose they intended, was 
was left behind. The appellant, having refused to remove the remainder 
of the rubbish, the respondents had it removed at their own expense and 
successfully sued the appellant in a county court for the amount paid by 
them. On appeal it was contended on behalf of the appellants (i) that the 
respondents could not complain of the presence of the rubbish by reason 
of the condition in the contract which related to the state and condition 
of the property sold ; (ii) that the expression ‘‘ vacant possession ’’ was used 
in order to show that the property was, on completion, to be transferred 
free from any claim of right to possession in the vendor or any third person, 
and that the presence,,on the premises, of chattels which had been abandoned 
by the vendor did not constitute on evidence any such claim of right :— 

HeELp: (i) the rubbish formed no part of the property sold, and its 
presence upon the property sold could not be said to be covered by the 
words ‘‘state and condition of the property sold,’’ which related to the 
physical condition of the property sold itself. 

(ii) subject to the rule de minimis, a vendor who left property of his own 

on completion, could not be said to give vacant possession, since by doing 
so he was claiming a right to use the premises for his own purposes, as a 
place of deposit for his own goods, inconsistent with the right which the 
purchaser had, on completion, to undisturbed enjoyment. 
_ (iii) the right to actual unimpeded physical enjoyment was comprised 
in. the right to vacant possession, and the existence of a physical impediment, 
which substantially prevented or interfered with the enjoyment of the 
right of possession of a substantial part of the ‘property, to which the 
purchaser did not expressly or impliedly consent to submit, stood in the same 
position as an impediment caused by the presence of a trespasser. The 
appellant had therefore failed to deliver vacant possession. 

(iv) pending completion, the appellant stood in the position of quasi- 
trustee to the respondents, and, by the act of abandonment of the rubbish. 


had committed a breach of trust, for which an action would have lain for 
damages. 


would substentielly interfere with the enjoyment of the t 
the view that as it is the duty of a vende eae jaat Dthemised Oke rao 
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to give vac i it i i 

rita eee = & purchaser, so it is equally his duty to remove any sub- 
ata ot hegpientergr ‘ion of hattels as would by their continued presence preclude the 
use 0 © word “ vacant “ in regard to the premises. 


Fa ees ~~, ao “eter CoMPLETION, see HALSBURY, Hailsham 
°9 . my . i- » paras. 56-461: <¢ , Nacm nan 
I ee ere ragpy ss 8 SOO RAE. te LIGHST, Vol. 40, 
Cases referred to: 
1 L Ss ht v: Ed } 76 9 ( F yi 6 > ~ 1 
(1) eG ae (1876), 2 Ch.D. 499; 40 Digest 182, 1518; 45 L.J.Ch. 554 ; 
2) Clarke v. R z ( 2 mee . Pe I 
(2) Sek Pets , [1891] 2 Q.B. 456; 40 Digest 184, 1536 ;.60 L.J.Q.B. 679 ; 
(3) Royal Bristol Permanent Building Society v. sh (18 aC 524 
a Digest 187, 1562; 56 RY LEPEECIg: Met 
)} Engell v. Fitch (1869), L.R. 4 Q.B. 659; 4 igest 263, 2284; ‘ 
38 LJ.Q.B. 304. Q 5 0 Digest 263, 2284; 10 B. & S. 738 


APPEAL by the defendant from an order of His Honour JupGE ALLSEBROOK 
made at Whitehaven and Millon County Court, and dated Oct. 10, 1945. The 
apes are fully set out in the judgment of the court delivered by Lorp GREENE, 

J. P. Ashworth for the appellant. 

G. Heilpern for the respondents. 

; Cur. adv. vult. 

LORD GREENE, M.R. [delivering the judgment of the court]: The appellant, 

who was the defendant in the action, appeals against a judgment for the sum of 

£80 Os. 7d. with costs, awarded against him by way of damages for breach of an 

undertaking to deliver vacant possession of a warehouse which was the subject- 

matter of a contract of sale between the appellant as vendor and the respondents 
as purchasers. ‘ 

The contract was in the form of a written memorandum, which was signed 
on Mar. 24, 1945, and embodied particulars and special conditions of sale, 
and also what are known as the national conditions of sale. The property sold 
was of freehold tenure and consisted of a warehouse, yard and buildings described 
in the particulars. Tho purchase price was £1,000. By cl. 7 of the special 
conditions the property was expressed to be sold with vacant possession on 
completion. No date for completion appears in the copy of the contract before 
the court, but completion in fact took place on May 3, 1945. National condition 
9 (3) provided that : 


. . . the purchaser shall be deemed to buy with full notice in all respects of the 
actual state and condition of the property sold ... and shall take the property 
as it is. 

The question which we have to decide s iwhether upon the facts as found 
thé county court judge was wrong in law in holding that the appellant had failed 
to give vacant possession. If he was right in so holding, no question is raised 
as to the correctness of the judgment in regard to the measure of damage. 
It is not suggested that the contractual force of the obligation to give vacant 
possession came to an end when the conveyance was executed. 

The facts are of an unusual character, and the question of law to which they 
give rise has not apparently been the subject of previous decision. The ware- 
house, which covered an area of some 1,900 sq. ft., had been disused for some 
time, and had been damaged by fire. Underneath the upper part of the ware- 
house, and extending over the whole area, there were cellars below ground 
level which were ceiled at ground level by a wooden floor. These cellars were 
some 9ft. in height... When. the negotiations began some two-thirds. of this 
height was filled with rubbish consisting chiefly of bags of cement which had 
gone hard, and of empty drums. It was all valueless and, in the words of the 
county court judge, “its presence prevented the use of the cellars for any 

urpose.”’ During the negotiations the appellant undertook to remove the 
rubbish, but no attempt is made to base a cause of action on that undertaking. 
Some of the rubbish was in fact removed, but the greater part of it was left behind, 
amounting to a ‘‘ considerable ’’ quantity, so much as “ effectively to preclude 
the user of the property by the purchasers [respondents] in the way and for the 
purposes they intended.” We are not clear as to what. force, if any, the 
county court judge intended to give to this reference to intended user. Before 
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The only evidence 


i was possible. 
the partial removal no user of the cellars Pp be renveve: 


as to what was removed appears to have been that of one Baum, 
that some drums only wore rere leaving 200 drums, and that none of the 
other material was removed. We can find nothing in the evidence to suggest 
that this limited amount of removal to any substantial extent improved the 
previous position as far as non-usability was concerned, nor do we think oe hs 
judge’s reference to intended user is to be construed as meaning that the cellars 
had been made usable for any purpose by reason of the removal of some of the 
drums. ; 

The appellant having refused to remove the rest of the rubbish, the respondents 
had it removed at a cost of £80 0s. 7d. It was not argued before us that the 
respondents by accepting a conveyance had waived the alleged breach of the 
undertaking to give vacant possession. . 

One argument put forward by counsel for the appellant can be disposed of at 
once. It was to the effect that the purchaser could not complain of the presence 
of the rubbish owing to condition 9 (3) quoted above. But this condition relates 
tothe “state and condition of the property sold.’’ The rubbish formed no part 
of the property sold and its presence upon the property sold cannot, in our 
opinion, be said to be covered by the words “‘ state and condition of the property 
sold.” Those words refer, in our view, to the physical condition of the property 
sold itself, such as its state of repair, and do not extend to the case where the 
property sold is made in part unusable by reason of the presence upon it of 
chattels which obstruct the user. Such obstruction does not affect the “state 
and condition of the property ”’ but merely its usability, which is a different 
matter altogether. 

The principal argument on behalf of the appellant was of a different character 
altogether. It was said that the expression.“ vacant possession ’’ was merely 
used in contradistinction to ‘‘ possession ’’ simpliciter, in order to show that the 
property was on completion to be transferred free from any claim of right to 
possession in the vendor.or any third person such as a tenant or a licensee : 
and that the presence on the premises of chattels which had been abandoned 
by the vendor did not constitute or evidence any such claim or right. It was 
admitted that the rubbish belonged to the appellant at the date of the contract, 
and that he could have removed it before completion. It was said, however, 
that he had abandoned the rubbish, and had accordingly reserved no right to 
keep it on the premises or to enter on the premises after completion in order to 
remove it. When asked as to the date when the abandonment took place, his 
counsel replied that it took place at the moment of completion. 

In considering this argument it is important to bear in mind the duties of 
a vendor pending completion. His position is that of a quasi-trustee for the 
purchaser. As was said in Lysaght v. Edwards (1), by Str GrorcE JESSEL, 
M.R. ( (1876), 2 Ch.D. 499, at p. 507) : . 


_ He is not entitled to treat the estate as his own. If he wilfully damages or injures 
it, he is liable to the purchaser ; and more than that, he is liable if he does not take 
reasonable care of it. 


An action for damages for breach of these obligations can be brought after 
conveyance (Clarke v. Ramuz (2) ), at any rate in the absence of waiver. A 
vendor who, between contract and conveyance, deposited on the property 
old rubbish of his own which he desired to abandon would clearly commit a 
breach of his obligations if the presence of the rubbish caused a substantial 
detriment to the property. In the present case the rubbish was on the property 
at the date of the contract, and-was not deposited subsequently, as in the example 
given. But at the date of the contract the rubbish still belonged to the vendor 
since admittedly no abandonment had taken place. By abandoning his property 
in the rubbish he did something in relation to the land which was detrimental 
to the land. He converted a quantity of rubbish belonging to himself which 
was removable by him into a permanent source of damage. By the very act 
of abandonment he changed the whole situation, and in effect at that moment 
converted the land into a dump for his rubbish. In these circumstances, there 
being no waiver or consent by the purchaser, we are of opinion that an action 
would have lain for damages for breach of trust, and that the measure of damages 
would have been the same as that awarded by the judgment under appeal. 
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oe ee i ae see of action is not breach of trust, but breach of 
ces ar og i us possession. This is no doubt true, although we 

, : ealing with this appeal on what is no more than a point 
of pleading. But even if full weight is given to the objection, we do not think 
ens it ought to be allowed to assist the appellant for this reason. If there had 
been no abandonment, and the property in the rubbish had remained in the 
vendor after completion, there would, in our opinion, have been a breach of 
the undertaking to give vacant possession. Subject to the rule de minimis, 
a vendor who leaves property of his own on the premises on completion cannot, 
in our opinion, be said to give vacant possession, since by doing so he is claiming 
a right to use the premises for his own purposes, sc., as a place of deposit for his 
own goods inconsistent with the right. which the purchaser has on completion to 
undisturbed enjoyment. Counsel for the appellant endeavoured to escape 
from this difficulty by relying on the abandonment which he said necessarily 
negatived any such claim by the appellant ; once he abandoned the rubbish 
it could not be said that he was using the property as a place for deposit for his 
chattels, since ex hypothesi the rubbish was no longer his. But if we are right 
in our view that by abandoning the rubbish the appellant committed a breach 
of trust, can he be allowed to allege his own breach of trust as a defence tu the 
present action ? To allow him to do so would lead to serious injustice, and 
in our opinion, he is precluded from raising this point. In fact he is in a dilemma; 
for he niust be claiming the right either to keep property of his own on the 
premises, or to use the premises as a place on which to deposit rubbish which he 
desires to abandon. In either case his action is inconsistent with the respondents’ 
rights. 

But there is, we think, a quite different ground upon which. the judgment 
under appeal can be supported. The phrase ‘‘ vacant possession ”’ is no doubt 
generally used in order to make it clear that what is being sold is not an interest 
in a reversion. But it is not confined to this. Occupation by a person having 
no claim of right prevents the giving of ‘‘ vacant possession,” and it is the duty 
of the vendor to eject such a person before completion : see Royal Bristol Perma- 
nent Society v. Bomash (3), and Engell v. Fitch (4). The reason for this, it appears 
to us, is that the right to actual unimpeded physical enjoyment is comprised 
in the right to vacant possession. We cannot see why the existence of a physical 
impediment to such enjoyment to which the purchaser does not expressly or 
impliedly consent to submit should stand in a different position to an impedi- 
ment caused by tho presence of a trespasser. It is true that in each case the 
purchaser obtains the right to possession in law, notwithstanding the presence 
of the impediment. But it appears to us that what he bargains for is not 
merely the right in law, but the power in fact to exercise the right. When 
we speak of a physical impediment we do not mean that any physical impedi- 
ment will do. It must be “an impediment which substantially prevents or 
interferes with the enjoyment of the right of possession of a substantial part 
of the property. Such cases will be rare, and can only arise in exceptional 
circumstances, and there would normally be (what there is not here) waiver 
or acceptance of the position by the purchaser. The facts as found by the 
county court judge are of a very exceptional nature, since the presence of the 
rubbish which the purchaser never bought and to whose presence he never 
submitted did in fact make it impossible for him to use a substantial part of the 
property which he had bought. 

The appeal must be dismissed with costs. 

Appeal dismissed with costs. ine 

Solicitors : Gregory, Rowcliffe & Co., agents for Howson, Dickinson & Mason, 
Whitehaven (for the appellant); W.C. Crocker, agent for W. C. Summer, 
Whitehaven (for the respondents). 

[Reported by F. GutrmMan, Esq., Barrister-at-Law.] 
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MILMO v. CARRERAS. | 
[Court or AppEaL (Lord Greene, M.R., Morton and Bucknill, L.JJ.), 


January 24, 25, 1946.] ; 
Landlord and Tenant—Written agreement purporting to be a sub-lease—Sub-term 
expressed to extend beyond date of expiry of head lease—No reversion left im 
head tenant—Head tenant not entitled to serve notice to quit—No contractual 
obligation on so-called sub-lessee to deliver wp possession to head tenant. 

M. was the tenant of a flat under a lease which expired on Nov. 28, 1944. 
On Oct. 25, 1943, he entered into an agreement in writing with C., whereby 
he purported to grant a sub-lease of the flat to C. for one year from Nov. 1, 
1943, “and thereafter quarterly until such time as one of the said parties 
shall give to the other 3 months’ notice in writing.’’ By reason of the pro- 
vision for quarterly extension, the purported sub-lease thus extended beyond 
the date when the head lease would expire. The agreement contained a 
covenant by the tenant to deliver up at the termination of the term. The 
covenant was expressed to be with the landlord. Earlier in the agreement, 
M. was called “the landlord ’’ and the expression. was defined as including 
‘the person or persons for the time being entitled to the reversion immedi- 
ately expectant on the term hereby created.’’ On Apr. 27, 1945, M. served 
on C. what purported to be a notice to quit on Aug. 1, 1945. It was con- 
tended by C. that the agreement of Oct. 25, 1943, must be regarded as an 
assignment of the residue of M.’s term under the head lease, and therefore 
C. had no power to serve the notice because the reversion was vested not in 
him but in the head landlord. On behalf of M., it was contended that, 
since the agreement was not under seal, under the Law of Property Act, 
1925, s. 52 (1), it could not take effect as an assignment of the residue 
of M.’s term and should, therefore, be regarded as a sub-lease. It was 
further contended that, if it did not operate as a sub-lease, the agreement 
established a contractual relationship between M. and C., under which M. 
was entitled to determine the so-called term and C. was under an obligation 
to deliver up possession to M. :— 

HELD: (i) by the agreement of Oct. 25, 1943, M. had divested himself 
of his whole term under the head lease. He was not entitled to call for 
possession of the flat, because the reversion was not in him and therefore 
the relationship of landlord and tenant could not exist between him and C. 

(ii) the document of Oct. 25, 1943, could only be construed as an agree- 
ment to assign the head term. Assuming that the transaction was not a 
conveyance “taking effect by operation of law’ within the meaning of 
the Law of Property Act, 1925, s. 52 (2) (g), and that sect. 52 (1) of the Act 
had the effect of avoiding the document as a.conveyance of the legal estate, 
the result would, nevertheless, be the same as if the agreement had effectively 
passed the legal estate, because it would take effect in equity as an agreement 
of which specific performence could have been obtained. 

(ili) even if the agreement had any. contractual validity, (a) M. could not 
give notice to determine a non-existing-term; (b) the obligation on C. to 
deliver up possession could not be construed as a mere contractual obliga- 
tion between M., as an individual, and C. The covenant to deliver up at the 
termination of the term was expressed to be a covenant with the landlord 
who was the person entitled to the reversion, and therefore, since M. had 
divested himself of his entire interest in. the flat, C. was bound to deliver 
up possession to the head landlord. 


[EDITORIAL NOTE, It is held that the existence of a reversion is vital 
[ 3 } to ‘tl 
existence of the relationship of landlord and tenant. Where, therefore, fatandiccd 
ee Gor sie th Mo the ae for a term exceeding his own he cannot give a valid notice 
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coun, ead ee actually oe the beer leans in favour of the view expressed 
oug © phrase is generally regarded a lyi 2 judicati in 
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FOR CASES, see DIGEST, Vol. 30, pp. 483-485, Nos. 1435-1450.] 

APPEAL by the plaintiff from an order of His Honour JupGE HARGREAVES, 
made at the W est London County Court, and dated Oct. 31, 1945. The facts 
are fully set out in the judgment of Lorp GreEenr, M.R. 

G. Granville Sharp for the appellant. | 

M. A. B. King-Hamilton for the respondent. 


Lorp GREENE, M.R.: I cannot refrain from sympathising with the appellant 
in the unfortunate position in which he finds himse!f through no fault of his own, 
but, in my opinion, this appeal must fail. The appellant was the tenant of a 
flat, No. 4, in a building known as 29 and 30 Emperor’s Gate, Kensington. 
He held under a lease from a company called the Haversham Estates, the lease 
being for seven years beginning on Nov. 29, 1937. It expired, therefore, on 
Nov. 28, 1944. 

The appellant was an officer in the territorial army, and was called up and 
served throughout the war. On Oct. 25, 1943, he entered into a written agree- 
ment with the respondent, Colonel Carreras, who has also served in the army 
during the war. That document purports to be a sub-lease of the flat. It is 
in the usual form of a sub-lease, and contains the provisions commonly found 
in such a document, but, unfortunately, the sub-term which it purports to create 
in favour of Colonel Carreras extended in point of time beyond the date when 
the head lease from Haversham would expire. The term which this document 
purports to grant-to Colonel Carreras is for one year from Nov. 1, 1943: 

. and thereafter quarterly until such time as one of the said parties shell give 
to the other 3 months’ notice in writing to expire on Feb. 1, May 1, Aug. 1, or Nov. 1, 
in any year. 
It is clear, therefore, that that so-called term would necessarily continue (by. 
reason of the provision for quarterly extension) beyond Nov. 28, 1944, when the 
lease from Haversham Estates would expire. The document was apparently 
prepared by Messrs. Row, who were the agents of Haversham Estates. They 
acted as agent for Captain Milmo, the appellant, in connection with the prepara- 
tion of the document, but unfortunately they misread an entry in their books, 
or the entry by some unfortunate accident was incorrect—it does not matter 
which—because they got the impression from the book that the term which 
Captain Milmo held under the head lease began in 1939 and not in 1937. If 
that had been the case, the so-called term granted by this so-called sub-lease 
would not have extended beyond the term created by the head lease, but would 
have been for a less period, and the present difficulty would never have arisen. 
By reason of that error of two years in relation to the record in the agents’ 
books, the sub-term which this document purports to grant in fact extended 
longer than the term under the head lease. 

It appears that Mr. Lock, of Messrs. Row, continued to receive the rent from 
Colonel Carreras, and, although, in the first instance, he credited it, in a book 
which he kept, to Captain Milmo and paid over some portion of it to Haversham 
Estates, he subsequently, in order to save time and staff, paid it direct to Haver- 
sham Estates. The amount of the rent was the sum of £140 a year. It was 
suggested by counsel for the appellant, in connection with one of his arguments, 
that in some way Mr. Lock must be regarded as having acted as the agent 
for the Haversham Estates in connection with the preparation and execution 
of this document. There is no such finding, and, indeed, if there had been, it 
could not possibly have stood because there is no evidence whatsoever to suggest 
that Mr. Lock, or his firm, was acting as agents for Haversham Estates in that 
connection. He was agent for Captain Milmo in preparing the document, 
in collecting the rent from Colonel Carreras and in crediting that rent to Haver- 
gham Estates, which he did in satisfaction of Captain Milmo’s then supposed 
liability under the head lease which Mr. Lock, and everybody else, assumed 
was still vested in Captain Milmo. 

On Apr. 27, 1945, Captain Milmo, desiring again to occupy the flat, served 
on Colonel Carreras what purported to be a notice to quit on Aug. 1, 1945. 
He had very good reasons for wishing to get back into the flat, and, so far as the 
point which might have arisen-under the Rent Restrictions Acts 1s concerned, 
the county court judge took the view that, as between him and Colonel Carreras, 
the hardship which would be caused to Colonel Carreras would be less, if an 
order for possession was made, than the hardship to Captain Milmo, if an order 
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for possession was refused. In view of the opinion which the judge formed, 
and the conclusion to which I have come, the consideration of the Rent Restric- 
tions Acts does not arise, 

The main question, and the only question, to which I need direct my obser- 
vations arises in this way. It is said that this document, which purports to 
create a sub-tenancy, must, by the operation of a well’ known rule of ers 
given the effect of an assignment of the residue of Captain Milmo’s term under 
the head lease. That being so (it is said) Captain Milmo had no power to serve 
any notice ; in fact, any such notice would merely be waste paper because, on 
the true construction of the document, it would be a notice to determine a 
sub-lease which, according to the argument, was non-existent by reason of the 
fact that the document operated as an assignment of the head term. It is said 
that nobody but the landlord in whom the reversion was vested would be entitled 
to obtain an order for possession against Colonel Carreras, and such an action 
therefore, was maintainable (apart from the Rent Restrictions Acts) only by 
Haversham Estates, their position being that of head landlords under a lease 
which had come to an end on Nov. 28, 1944; as against them (apart from the 
Rent Restrictions Acts) Colonel Carreras would have no title to remain when that 
term expired. 

We have had a very interesting and careful argument from counsel for the 
appellant, wha has referred us to a number of authorities bearing on the question 
of what is the effect of a document purporting to be a sub-lease, which purports 
to create a sub-term equal to, or greater than, the residue of the head term, 
There have been many cases in which the effect of such a document has been 
considered, and a controversy has existed as to whether such a document must 
be described as an assignment, or whether it can properly be described as a 
sub-lease. I do not propose to examine those authorities ; they are to be found 
‘dealt with at length in all the text books, and perhaps the most convenient 
and authoritative reference that I can give with regard to them is to be found 
in PLatr oN Leasss, Vol. 1, pp. 9-19. There are ten pages of discussion of 
the earlier authorities. It is perhaps worth mentioning that in certain old 
authorities, which suggested, and, indeed, held, that certain transactions could 
be described as sub-leases, the substantial point was this: if they were assign- 
ments, the Statute of Frauds, 1677, s. 3, would have made them void, and the 
court was concerned to give some effect to such transactions, notwithstanding 
that they purported to create a term which extended beyond, or was coincident 
with, the head term. The court was anxious to.avoid the rigours of sect. 3 of 
the Statute of Frauds. But it is important to notice what effect was, in fact, 
given to the transactions considered in those decisions. I may say in passing 
that they have been very severely criticised, and it is very doubtful whether 
they can be considered as law, in so far as they assert that a lease can exist 
where there is no reversion left under it in the grantor. But they do not go 
further than this, I think. They. accept the position that one of the most 
ordinary incidents of a lease, viz., the right to distrain for rent, does not exist 
in such a case. There is no right of distress, but they say, for example, that 
the right to sue on the covenant to pay the so-called rent exists. Some of them 
go further than that and affirm the right to sue on other covenants. I think 
I am right in saying that not one of them is based on the view that, in the case 
of such a transaction, there is any reversion left in the so-called sub-lessor. 
Whether such a docyment can be called a sub-lease or not seems, in these cases, 
to have been largely a matter of words, and I do not propose to discuss the 
question whether they are right or wrong. For the purposes of this case, I 
think it is sufficient to say that, in accordance with a very ancient and established 
rule, where a lessee, by a document inthe form of a sub-lease, divests himself 
of everything that: he has (which he must necessarily do if he is transferring 
to his so-called sub-lessee an estate as great as, or purporting to be greater 
than, his own) from that moment he is a stranger to the land, in the sense that 
the relationship of landlord and tenani, in respect of tenure, cannot any longer 
exist between him and the so-called sub-lessee. That relationship must depend 
on oy of estate. I find it impossible to conceive of a relationship of landlord 
and tenant which has not got that essential element of tenure in it, which implies 
that the tenant holds of his landlord. He can only do that if the landlord has 
a reversion. You cannot have a purely contractual tenure. Tenure exists by 
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I ask myself: how could any document bring to an end at any time a non- 
existent term? It seems to me quite impossible to make that clause work 
in such a way as to have any kind of contractual force, having regard to the 
effect which the law requires to be given to this document. Then there 1s a 
covenant by the terant to deliver up at the termination of the term, and that 
is expressed to be a covenant with the landlord, the definition of which I have 
read. The term never existed, and to whom is he to deliver up? I can give 
no other construction to this covenant than that he should deliver up to a 
person having the reversion at the time of the expiration of this alleged term, 
and whatever other thing may be said about the position of Captain Milmo, 
he was nct a reversioner under this Jease. He was a stranger to the land once 
he had parted with the whole of the estate vested in him. In view of the effect 
which the law compels us to give to this document, I cannot see how it is possible 
to find any right in Captain Milmo to have possession delivered up to him. 
The position would appear to be that, when this document was executed, 
Colonel Carreras became the assignee of Captain Milmo’s term. He became, 
therefore, tenant’ of the Haversham Estates under the head lease which expired on 
Nov. 28, 1944. When that expired, subject to the Rent Restrictions Acts, 
he was bound to deliver up possession to Haversham Estates. I have not seen 
the head lease, so I do not know what the exact terms of it are, but, apart from 
anything special, that, as it appears to me, would be the position. 

A question arose as to the precise position of Captain Milmo, and it became 
necessary to consider whether, in view of the Law of Property Act, 1925, 8. 52, 
this document could have effect as an assignment. Sect. 52, which took the place 
of sect. 3 of the Statute of Frauds, and sect. 3 of the Real Property Act, 1845, 
provides : | | 

(1) All conveyances of land or of any interest therein are void for the purpose of 
conveying or creating a legal estate unless made by deed. 

Then [in subsect. (2)] there are certain exceptions, one of them being : 
(g) conveyances taking effect by operation of law. 
It is said—and WoopFraLt ON LANDLORD AND TENANT, 24th Edn, appears to 
be inclined to take the same view, at p. 841, note (d)—that that exception of 
conveyances taking effect by operation of law would apply to such a case as this 
and that there would be no need for the document to be under seal in order that 
it should operate as an assignment of the legal estate because that operation 
was given to it by a rule of law. It is not necessary, in my view, to say whether 
that is right or wrong, although the argument seems to be an attractive one. 
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ssuming that the exception does not apply—and none of the other exceptions 
ae 4 apply—and that the words of subsect. (1) alone are to be paises 
all that they provide is that a conveyance 1s to be void for the purpose of con- 
veying the legal estate unless made by deed. 

Giving that decision full force in the present case, it does not, of course, 
mean that this document would not operate in equity as an agreement fo give 
to it the effect which ought to be given to it.. Having regard to the fact that, 
treated as an agreement, it is an agreement to create a so-called sub-term 
extending beyond the length of the head term, it can be only construed, and given 
effect, as an agreement to assign the head term, and an agreement of which 
specific performance could have been obtained. The position, therefore, would 
have been that Captain Milmo would have been trustee for Colonel Carreras 
of the residue of the head term, and could have been compelled to assign it 
so as to give Colonel Carreras the legal term. It is obvious that, if that be the 
true position, Captain Milmo could not be in the position of landlord of Colonel 
Carreras. His position would be that of a person who has contracted to assign 
a lease which is vested in him; in other words, he would be merely a vendor 
of the head lease and not the landlord under a sub-lease. Therefore, even assum- 
ing that sect. 52 (1) does have the effect of avoiding this document as a con- 
veyance. of the legal estate, the result, in my opinion, is not different from 
what it would have been if it had been effective. _ 

I think I have covered all the points which arise in the case. In my opinion 
Captain Milmo by this unfortunate document divested himself of the entirety 
of his interest in the flat, and he was thenceforward a stranger to it. He had 
neither power to give a notice to determine a non-existing term, and thereby 
confer upon himself the right to resume possession, nor had he any right to call 
upon Colonel Carreras to deliver up possession to him. In any event, he was 
not the person who, under the language of this document, was the person entitled 
to call for possession. Therefore, even if this document was to be regarded as 
having some purely contractual validity, on its true construction I can find 
no contractual obligation on Colonel Carreras to deliver up possession to Captain 
Milmo. 

The appeal must, therefore, be dismissed. 

Morton, L.J.: There can_be no doubt that when Captain Milmo and 
Colonel Carreras signed the agreement of Oct. 25, 1943, they both intended 
that, in the circumstances which have in fact arisen, Captain Milmo should have 
possession. of this flat. I share the sympathy which the Master of the Rolls 
has expressed for Captain Milmo’s position. Having been for over five years 
on active service, he now desires to occupy the flat with his wife and child. 
It is perhaps regrettable that this very technical point should have been taken 
by the respondent. However, as it has been taken, we merely have to decide 
whether it is good in law or not. I entirely agree that it is.a good point in 
law, and that this document has the effect which the Master of the Rolls has 
stated. I agree so entirely with the judgment which has been delivered that 
I only desire to add two very short comments. I do not see how the relation- 
ship of landlord and tenant can possibly exist unless the so-called landlord has 
@ reversion. In so far as any of the cases cited to us suggest that this relation- 
ship can: exist in those circumstances, I do not think the decisions were well 
founded, and I agree with the comments which the Master of the Rolls has made 
upon them. 

With regard to the provisions of the Law of Property Act, 1925, s. 52, it is 
not necessary to express a concluded view as to whether the document in question 
in this case did, or did not, operate to convey a legal estate. But, for my part, 
I am disposed to share the view. expressed in WoopFALL ON LANDLORD AND 
TENANT, 24th Edn., that it did operate to confer a legal estate. Prima- facie, 
it seems to me that this is a case in which a conveyance within the meaning 
of the Law of Property Act, 1925, has taken effect by operation of law. I agree 
that the appeal must be dismissed. 

Bucknitu, L.J.: I agree. 

, Appeal dismissed with costs. 


Solicitors ; Powell, Skues & Graham Smith (for the appell ares : 
& Co. (for the respondent). ( ppeliant) ; King Hamilton 


[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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[Krxe’s Benoxn Division (Lord Goddard, L 'S an 
Collins, JJ.), January 28, 1946.] eee ee 1 Het 


Gaming and Wagering—Private lottery—-Promotion and conduct—Rreach of 
statutory conditions—Names and addresses of promoters on tickets— Liability 
of printer—Beitting and Lotteries Act, 1934 (e. 58), ss. 21, 22, 24. 

A lottery, restricted to members of a branch of the British Legion, was 
promoted by the sports and entertainments committee of the branch, who 
employed the first appellant to print the tickets. The promoters of the 
lottery were stated on the tickets to be the ‘Sports and entertainments 
committee of the branch and the sports secretary, who alone was referred 
toby name. Sect. 24 (2) (d) of the Betting and Lotteries Act, 1934, requires 
that in the case of a private lottery every ticket should bear on the face 
of it the name and address of each of the promoters. The first appellant 
was convicted under the Betting and Lotteries Act, 1934, s. 22 (1) (a), 
of printing tickets for use in a lottery. The second appellants, who were 
members of the executive committee of the branch were convicted under 
sect. 22 (1) (g) of the Act, of aiding and procuring the sports secretary to 
contravene that section :— 

HELD: (i) the lottery was a private lottery within the definition in sect. 
24 (1) of the Act and was, therefore, a lawful lottery. 

(ti) the statement that the promoters were a committee was not a sufficient 
compliance with sect. 24 (2) (d). 

(ili) the offences, if any, committed by all the appellants were offences 
under sect. 24 of the Act, of conducting @ private, 7.e., a lawful, lottery in a 
wrong manner. 

‘(iv) no offence was committed by any of the appellants under sect. 22 
of the Act which deals with unlawful lotteries, and the convictions should, 
therefore, be quashed. 


[EDITORIAL NOTE. The object of the provision of the Betting and Lotteries Act, 
1934, that in the case of private lotteries the names and addresses of all the promoters 
must appear on the tickets is to insure that if any question of prosecution arises it 
may be known who should be summoned. The name of every member of a committee 
who is @ promoter should, therefore, appear, while in the case of a persona juridica 
the corporate name would presumably be sufficient. A private lottery dees not cease 
to be private by reason of breach of this condition, ard a prosecution under sect. 22 
of the Act is, therefore, held to fail. sinee the defence that the lottery is lawful as being 
private is still open, notwithstanding the irregularity in the disclosure of names for 
which @ punishment is provided by sect. 4. 

For THE BETTING AND LOTTERIES Aort, 1934, ss. 21, 22 and 24, see HALSBURY’S 


STATUTES, Vol. 27, pp. 289-292.] 


APPEAL by way of case stated against.convictions by the justices of the county 
borough of Port Talbot for offences under the Betting and Lotteries Act, 1934, 
8. 22. The facts are fully set out in the judgment of Lorp Gopparp. L.C.J. 

Vernon Gattie for the first appellant. 

G. R. F. Morris for the second appellants. 

Ralph Sutton, K.C., and D. Morgan Evans for the respondent. 


Lorp Gopparp, L.C.J.: We will give judgment with regard to the printer 
first in this case. 

This is a case stated by the justices of Port Talbot in respect of the conviction 
of a printer under an information taken against him under the Betting and 
Lotteries Act, 1934, s. 22. It appears from the case that a lottery was promoted 
by the sports and entertainment committee of the British Legion, Briton Ferry 
Branch Benevolent Fund, and apparently the committee, or some members 
of the committee, employed the appellant, Stacey, who is a printer, to print 
tickets for use in that lottery. The charge against him was that he “in 
connection with a certain lottery known as ‘British Legion Briton Ferry,’ 
promoted at Briton Ferry, unlawfully did print certain tickets for use in 
the said lottery contrary to the Betting and Lotteries Act, 1934, s. 22.” He 


was convicted and fined £10. 


LR. 461-a. L -_ 
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The material sections are these: sect. 21 of the Betting and Lotteries Act, 
1934, provides : 
Subject to the provisions of this Part of this Act, all lott eries ats unlawful. 
Sect. 22 (1), which is the section under which he was convicted, prOviCee? 
Subject to the provisions of this section, every person who in connection with any 


lottery promoted or proposed to be promoted either in Great eee or elsewhere 
(a) prints any tickets for use in the lottery . . . shall be guilty of an offence. 


Under subsect. 2 it is provided : igh 

In any proceedings instituted under the preceding subsection it on ce? by ee 
to prove that the lottery to which the proceedings relate was suc . dear dial 
declared by any subsequent section of this Part of this Act not to be an un re perth 
and that et the date of the alleged offence the defendant believed, and ha “ieee ee 
ground for believing, that none of the conditions required by that section ae observe 
in connection with the promotion and conduct of the lottery had been broker. 

Then by sect. 24 (1) it is provided : = OE 

In this section, the expression “‘ private lottery’? means a lottery in Great ee 
which is promoted for, and in which the sale of tickets or chances by the promoters 1s 
confired to, eithe: (a) members of one society established and conducted for ik rte 
not connected with gaming, wagering or lotteries .. . and which Reon y 
persons each of whom is a person to whom under the foregoing provisions coer ringe 
chances may be sold by the promoters and, in the case of a lottery promote ea a 
members of a society, is a peison authorised in writing by the governing body of the 
society to promote the lottery. 

Then under subsect. (2) there are certain conditions which have to be observed 
for the conduct of a private lottery, and one of them (d) is that : 

: every ticket shell bear upon the fece of it the neme and address of eech of the 
promoters and a statement of the persons to whom the sale of tickets er chances by the 
promoters is restricted, and a statement that no prize won in the lottery shall be paid 
or delivered by the promoters to any person other than the person to whom the winning 
ticket or chance was sold by them, and no prize shall be paid or delivered except in 
accordance with that statement. 

The first thing to observe is that the magistrates have found, among other 
things, that tickets were sold by persons connected with this lottery to persons 
outside those to whom under the statute it was lawful to sell them, and that 
offence was committed by certain persons. The main charge against the printer was 
that the name and address of each of the promoters was not printed on the ticket,’ 
but it is important to observe, that the magistrates apparently accepted the con- 
tention of the prosecution that because offences had been committed by persons in 
selling these tickets to people to whom they were not entitled to sell them, the prin- 
ter became liable for that. So far as that is concerned, the court has no hesitation 
in saying that the justices came to a wrong conclusion ; but the point we have to 
consider first is whether or not the requirement that ‘“‘ every ticket shall bear 
upon the face of it the name and address of each of the promoters ’’ was complied 
with in this case. That is a point upon which it is no doubt important that this 
court should express an opinion for the purpose of giving guidance to printers 
and those responsible for seeing that the Betting and Lotteries Act is properly 
complied with and enforced. 

The tickets in this case had these words printed on them: ‘Sale of these 
tickets confined and restricted to members of the British Legion, Briton Ferry, 
Matches played,” and so on, and the prizes are set out. Then: ‘‘ Promoters : 
The British Legion Sports and Entertainments Committee for the British 
Legion, Briton Ferry Branch Benevolent Fund. 0. D. Richards, Sports 
Secretary”; and that is the only name and address that is given of a promoter 
or promoters. 

It seems to be perfectly clear from the facts found by the justices, and the 
tickets themselves, that this was a private lottery, but one of the conditions of 
conducting a private lottery is that every ticket shall bear on the face of it the 
name and address of each of the promoters. It has been pointed out by counsel 
for the respondent that the object Parliament must be deemed to have had in 
mind at that time was that those who are responsible for seeing that the Betting 
and Lotteries Act is carried out, or that illegal lotteries under it are suppressed 
shall know who are the promoters of these private lotteries which are made 
legal, so that if there is any question of the legality or otherwise, it should be 
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known who are the people to be summoned ; and in my opinion it is not possible 
to say that a Statement that the promoters are a committee is a sufficient com- 
pliance with the section. If the promot 


ers were a corporate body, no doubt 
it would be enough to give the name of the company or other corporate body 


which was acting as promoter, but where it is a committee it can only be the 
members of the committee who are the promoters, and, therefore, the names of 
the members of the committee who are the promoters must be given on the ticket. 
It does not follow that every member of the committee was & promoter; some 
of the members of the committee may have refused to sanction the lottery, in 
which case they would not be promoters. - 

It therefore appears to the court that the condition as to the names and 
addresses of the promoters was not complied with in this case. But a further 
difficulty arises here, and that’ is whether or not the offence for which this 
defendant was summoned was made out. As I have already pointed out, 
he was summoned under sect. 22 (2). There it is a defence for him to 
show that it was not an unlawful lottery, and this clearly was not an unlawful 
lottery because it was a private lottery as defined by sect. 24. Then it is said 
that he is also to show that ‘at the date of the alleged offence the defendant 
believed, and had reasonable ground for believing, that none of the conditions 
required by that section to be observed in connection with the promotion and 
conduct of the lottery had been broken’; nor-had they at the time of the 
alleged offence. What he might have been summoned for was for an offence 
under sect. 24 (3), which provides : 


If any of the conditions specified in the preceding subsection is broken, each of the 
promoters of the lottery, and where the person by whom the condition is broken is 
not one of the promoters . . . [and the printer is not one of the promoters]... that 
person also, shall be guilty of an offence. 


The offence, if any, which he committed, therefore, was in breaking one of the 
conditions, namely, the condition that the ticket should bear on the face of it 
the name and address of each of the promoters. Therefore, though he might 
have been convicted of an offence under sect. 24 (3), in my opinion it is quite 
clear that he did not commit an offence under sect. 22 (1). 

I think the confusion which perhaps has arisen in this case is dué to the fact 
that it has not been borne in mind that if the lottery is a private lottery, it 
ceases to be an unlawful lottery, and it does not cease to be a private lottery 
because one of the conditions in sect. 24 is broken; that is an offence of con- 
ducting a private lottery, that is to say, a lawful lottery, in a wrong manner. 
That was the offence that was committed here, and it was not the offence for 
which the defendant was summoned. Therefore, so far as the printer is con- 
cerned, this appeal must succeed and the conviction be.quashed. 


Houmpureys, J.: I agree with the judgment of my Lord, and on the main 
point, whick ; the first point, I have nothing to add. Ba, 
With regard to the second point, I think some assistance may be derived 
from a glance at sect. 23 of the Act, the question here being whether by breaking 
one of the conditions mentioned in sect. 24 (1) (d) the printer has committed 
the offence of printing tickets for use in a lottery which, as the result of sect. 1. 
means an unlawful lottery, or whether what the person is responsible for is the 
offence of printing tickets which do not comply with the requirements of sub- 
sect. (2) (d), that being a separate offence. Very much the same thing is said in 
sect. 23. It provides for the exemption of what are called small lotteries 
‘incidental to certain entertainments. There, also, persons who promote, as. an 
incident of certain entertainments, what would be an unlawful lottery, are not 
to be prosecuted because a lottery so promoted is not an unlawful lottery ; and 
again I find the words “‘ but the conditions specified in the next succeeding 
subsection shall be observed,”’ and then: “‘ every person concerned in the pro- 
motion or conduct of the lottery shall be guilty of an offence unless he proves 
that the offence was committed without his knowledge.” I think those are 
words which make it quite beyond question that what is being done is to 
create a new offence, and therefore a specific defence is supplied for the person 
who can avail himself of it, namely, that he was unaware that the offence was 


being committed. 
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For that reason, as well as the reasons which have been stated by my Lord, 
I agree also with the second part of the judgment and with the conclusion. 


Henn Couuins, J., agreed. 


The appeals by the second appellants, (members of the executive committee 
of et Briton eee Branch of the British Legion) against convictions ee 
sect. 22 (1) (7) of the Act, were allowed, after brief argument, on the ground that 
they, too, should have been summoned, if at all, under sect. 24 of the Act. 

Appeals allowed with costs. . oa 

Solicitors : Sharpe, Pritchard & Co., agents for T. D. Windsor Williams, 
Neath (for the appellant Stacey); Arnold Carter & Co., agents for Harold L. 
' Roberts, Briton Ferry (for the appellants Bromham and others) ; Torr & Co., 
agents for Richard John, Cardiff (for the respondent). i 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


HAWTREY v. BEAUFRONT, LTD. 


[Kina’s Bencu Division (Croom-Johnson, J.), January 11, 12, 14, 1946.] 


Landlord and Tenant—Term—Certainty—Commencement and termination defined 
by reference to commencement and termination of war—Date of termination 
of European war—Declaration by Government that national emergency ended— 
Notice to quit—Validity of—Validation of War-time Leases Act, 1944 (c. 34), 
ss. 1, 2—Tenancy Agreements (End of the War in Europe) Order, 1945 
(S.R. & O., 1945, No. 703/L.8). _ ee 

By a tenancy agreement in writing, dated Sept. 3, 1939, the plaintiff 
demised, to the defendant company, premises known as Marks Barn, 
Crewkerne, Somerset, for the period of the national emergency or European 
war or threatened European war. The term was to be computed from the 
date of the actual entry on the premises by the tenants until such national 
emergency or war should have been terminated by the signing of terms 
of peace or such other declaration by the Government that the national 
emergéncy no longer existed. The defendant company entered into 
possession of the premises. On June 15, 1945, the plaintiff’s solicitors 
sent a letter to the directors of the defendant company enclosing a notice 
also addressed to the directors at Marks Barn, the registered office of the 
company, giving them, the directors, one month’s notice to quit the premises 
which they occupied under the terms of the agreement of Sept. 3; 1939. 
Receipt of letter and notice was acknowledged by defendants’ solicitors. 
In an action by the. plaintiff for possession of the premises it was admitted 
that the agreement was for the duration of the war. It was, however, 
contended on behalf of the defendant company that (i) notwithstanding 
that the term was still a: good term by virtue of the Validation of War- 
time Leases. Act,'1944, s. 1 (1), the plaintiff was not entitled to take advan- 
tage of that subsection and give notice to quit, because there never had 
been a signing of terms of.peace nor a declaration by the Government 
that the national emergency no longer existed, and (ii) in any event, the 
notice was invalid because it was directed to the directors of the defendant 
company and not to the company itself :— . 

HELD : (i) the tenancy agreement was an agreement for the duration of 
the European war validated, in so far as the duration of the term was 
concerned, by the Validation of War-time Leases Act, 1944, s. 1 (1); and 
by virtue of the Tenancy Agreements (End of the War in Europe) Order, 
1945, made under sect. 2 (2) of that Act, the plaintiff was er titled, on and 
after May 9, 1945, to exercise his right under sect. 1 (1) of the Act to 
determine the tenancy by notice to quit. 

(ii) the notice to quit was addressed to the directors of the defendant 
company as persons acting on behalf of the company and was, therefore, 
a valid notice to quit to the defendant company. 


7 

[EDITORIAL NOTE. Between the Munich agreement in 1938 and the outbreak of 
war in 1939 a number of leases were entered into for the purpose of providing premises 
available for evacuation. These, so far as they were expressed to be “ for the duration 
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of the war” were held, in Lace v. Chandler (1) 
the term. The Validation of War-time Leases 
of giving validity to such leases, end the lease here in issue, the duration of which is 


expressed to be until the war has terminated by the signing of peace or by declaration 
of the Government that the natione]l emerg 


to be invalid for want of certainty in 
Act, 1944, was passed for the purpose 


5 i~ wUWN, 


+, eXpresses 


ce tet tional surrender 
amounted to a “declaration by the Government ” within the meaning of the lease. 


As To TERM DEFINED By REFERENCE TO DETERMINING EVENT, see HALSBURY, 
Hailsham Edn., Vol. 20, pp. 148-150, para. 161; and ror Cases, see DIGEST, Vol. 
30, pp. 462-466, Nos. 1245-1292. . 

As To Form anp ConstRucTION oF NOTICE TO Quit, see HALSBURY, Hailsham 


Edn., Vol. 20, pp. 135-137, paras. 145, 146; and ror CasEs, see DIGEST, Vol. 31, 
pp. 445-450, Nos. 5919-5971. 


For THE VALIDATION OF WaR-TIME LEASES Act, 1944, ss. 1, 2, see HALSBURY’S 

STATUTES, Vol. 37, pp. 341-344. ] 
Cases referred to: 

*(1) Lace v. Chandler, [1944] 1 All E.R. 305; [1944] 1 K.B. 368; 113 L.J.K.B. 282; 

170 L.T. 185. 

*(2) Hankey v. Clavéring, [1942] 2 All E.R. 311; [1942] 2 K.B. 326; 167 L.T. 193. 

*(3) Doe d. Matthewson v. Wrightman (1801) 14 Esp. 5; 31 Digest 443, 5901. 

*(4) Doe v. Spiller (1806), 6 Esp. 70; 31 Digest 447, 5938. 


Action for the recovery of possession of premises let for the duration of the 
war. ‘The facts are fully set out in the judgment. 

G. R. F. Morris for the plaintiff. 

D. A. Scott Cairns for the defendants. 


Croom-Jounson, J.: This is an action in which the plaintiff seeks to 
‘recover possession of premises known as Marks Barn, Crewkerne, in the county 
of Somerset, from the defendants, who, he says, were his tenants under a tenancy 
agreement in writing, dated Sept. 3, 1939. 

The action was started by a specially endorsed writ, and after proceedings 
for summary judgment had been started under R.S.C., Ord 14, r. 1, an order 
was made under the terms of r. 8, which ordered that this action should be set 
down as a short cause for trial, the only point raised before the master as a 
defence being that a certain notice to quit the premises, relied upon by the plain- 
tiff, was not a valid notice to quit. The order went on to provide, in common form, 
that the defendants could supplement that by giving notice of additional defences. 
In some way what the defendants did was to deliver a defence, so-called, in a 
separate document on Sept. 12, 1945, and in that, without any reference to 
the point which had been raised under the proceedings for summary judgment, 
the defendants set up that the agreement of tenancy was for the term of the 
national emergency and that that term had not been terminated in the manner 
provided in the agreement, or at all. mee 

The matter starts in this way. The plaintiff is the owner of the premises to 
which I have referred. On Mar. 1, 1939, he entered into an agreement with the 
defendants which provides for a certain option. The’ defendants conduct a 
well known school, which they were desirous of removing from Camberley, 
Surrey, to some more remote place if and when an emergency or war should 
arise. That agreement, be it noted, was a fortnight before the Germans marched 
into what was left at that time of Czechoslovakia. The option was an option 
in consideration of a substantial sum of money to take the premises in question, 
exercisable by the tenants, the defendants, “ immediately the national emergency 
or threat of war arises or on the actual commencement of war and if and when 
the same shall be exercised by the tenants ’—“‘ the same ”’ being the option— 
**then the landlord shall grant and the tenants shall accept the tenancy of the 
said premises.” The agreement went on to provide that the lease (it is not, 
I think, mentioned anywhere before in this document) “ or tenancy agreement 
shall be put in the form or to the effect set forth in the schedule hereto,” and 
then there are certain other provisions which are proper in such an event. The 
schedule did not follow exactly the terms of the option agreement : it is only a 
difference of a word. In’ the agreement the expression is : for the period 
of any national emergency and any European war or threatened European Mh 
In the habendum in the schedule of the proposed agreement for tenancy the 


words are: 
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To hold unto the tenants for the period of the national emergency or European wer 
or threatened European war to be computed from the date of the actual entry on the 
premises by the tenants until such national emergency or wer shell have been termin- 
ated by the signing of terms of peace or such other declaration by the Government 
that the national emergency ro longer exists. 


The option was exercised and the lease for a tenancy agreement in the terms 
of the schedule was actually executed on Sept. 3, 1939, the day upon which war 
broke out, and thereafter the defendants entered into possession of the premises, 
removed their school there, and have been carrying on and are still carrying 
on upon the plaintiff's premises. ; 

In the meantime, in Lace v. Chandler (1) the Court of Appeal had decided 
that a tenancy “for the duration of the war ”’ does not create a good leasehold 
interest, the term, when the agreement takes effect, being uncertain, and, also, 
that it was impossible to construe the particular tenancy agreement as a legal 
lease for a long period. The ground of that decision was, as I understand it, 
that the term did not point out the period during which the enjoyment of the 
premises was to be had, so that the duration as well as the commencement of the 
term be stated : 

The certainty of a lease, 2s to its continuance, must be ascertainable, either by the 
express limitation of the parties at the time the lease is made, or by reference to some 
collateral act which may, with equal certainty, measure the continuance of it, otherwise 
it is ‘void. 

That is a citation from the judgment of Lorp GREENE, M.R. ( [1944] 1 All E.R. 
305, at p. 306), and taken from Foa on LANDLORD AND TENANT, 6th Edn., 

any st 

: It -soon became manifest that there was a very large number of agreements 
that in one-form or another had been expressed differently, so far as tenancies 
were concerned, “‘ for the duration of the war,’’ and the matter had to be cured 
by legislation. Unfortunately when the Legislature came to deal with it, 
instead of leaving the parties, as far as they could, to the agreement that they 
had made, merely validating the plain intention which the parties thought 
they ‘were expressing, the Legislature decided that they would superimpose 
upon that something a great deal more, and they proceeded, as I see it, in a 
statute to which I will refer in a moment, to some extent to make a new agree- 
ment for the parties altogether. 

By the Validation of War-time Leases Act, 1944, s. 1 (1), it was provided 
that : 


Subject to the provisions of this section, any agreement, whether entered into before 
or after the passing of this Act, which purports to grant or provide for the grant of a 
tenancy for the duration of the war shall have effect as if it granted or provided 
for the grant of a tenancy for a term of ten years, subject to a right exercisable either 
by the landlord or the tenant to determine the tenancy, if the war ends before the 
anne of that term, by at least one month’s notice in writing given after the end 
of the war. ; 


For the purposes of construction subsect. (2) of that section defines the use 
of the expression “ the duration of the war ”’ as follows : 


In this section the expression “ the duration of the war, ”’ inrelation to any agreement, 
méans @ period which, on the proper construction of the words used in the agreement, 
whatever they may be, ends with, or within, a specified time after, one of the following 
events : (a) the end of the war or of hostilities as respects all the States with which 
His Majesty is at war and all theatres of war; (6) the end of the war or of hostilities 
as respects any particular State or States or any particular theatre or theatres of war ; 
(c) the end of the emergency mentioned in the Emergency Powers (Defence) Act, 
1939, or of the period for which that Act or any Regulation, order or power there- 
under is in force or of the emergency mentioned in any other Act of the present Parlia- 
ment ; (d) the end of the emergency (not defined by reference to any Act of Parliament) 
occasioned by the war or hostilities, whether as respects all the said States and all 
theatres of war or as respects any particular State or States or any particular theatre 
or theatres of war; (e) any event likely to occur on or in connection with any of the 
events aforesaid; and any reference in this section (other than this subsection) to the 
end of the war shall, in relation to any agreement, be construed as referring to the end 
of such one of the aforesaid periods as is appropriate to that agreement. 


One of the difficulties in the present case is that the parties have not, on any 
viow of this case, provided for ‘ such one of the aforesaid periods.” They have 
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apparently considered two, if not three, of them, and what the effect of that is 
I may have to consider before I reach the end. 

The statute goes on in sect. 2 to deal with what it calls: ‘‘ Construction of 
tenancy agreements,’’ and subsect. (1) of that section is of importance : 

Where ony tenancy agreement uses, for the purpose of defining the term or purported 
term of the tenancy or for any other purpose, the expression “‘ the war ” or “hostilities ” 
or “the emergency’ or any similar expression which does not indicate whether it 
refers : (a) to the war or to hostilities as respects all the States with which His Majesty 
is at war and all theatres of war or, as the case may be, to the emergency occasioned 
thereby ; or (6) to the war or to hostilities as respects any particular State or States 
or any particular theatre or theatres of war, or, as the case may be, to the emergency 
occasioned thereby; the expression shall be construed as referring to the war or 
hostilities as respects those States with which His Majesty was at war at the date when 
the agreement was made, or, as the case may be, to the emergency occasioned thereby, 
unless oer shown that the parties intended that the expression should be otherwise 
construed. 


It is to be noted that all those expressions in subsect. (1) are in substitution 
for the one used. 

I look at this document and I find it refers to the European war. I was 
invited to say that I might hold that the agreement included the Japanese 
war, which did not eventuate for some 2 or 3 years after this date. I find 
that the parties meant and intended what they said and nothing more; and, 
accordingly, they were dealing with the conditions on Sept. 3, 1939, when this 
country was at war with one state or, at any rate, with states in Europe, most 
of which were ultimately swallowed up by the German State: I find, accord- 
ingly, that the parties were contemplating a time when the “ national emergency 
or European war or threatened European war ”’ meant that they were dealing 
with such states as were then at war with His Majesty. 

Sect. 2 (1) goes on to say this : 


The court by whom any such agreement is construed may admit any evidence which 
in the opinion of the court may throw light on the intention of the parties as to tho 
meaning of the said expression. 


Counsel for the defendants invited me to admit the option agreement of Mar. 1, 
1939, as evidence showing the intention of the parties as to the meaning of the 
expression which I have just read. In my judgment it throws no light whatever on 
any topic which I have to consider. The words in the document of Mar. 1, 
‘* European war”’ are the same as in the actual agreement, and, indeed, the 
option agreement, except for the one little point I haye mentioned in regard to 
the word “any,” contains the ferm of the agreement which I have to construe. 
That being so, I have to come to a conclusion, first of all, as to whether this 
is an agreement which within sect. 1 (1) and (2), and sect. 2 (1) is an agreement 
for the duration of the war. The parties have on each side admitted that 
this is an agreement for the duration of the war, and that it is accordingly 
validated, so far as the duration of the term is concerned, by the statute of 
1944. With that in mind I then pass on to consider two further points: (1) 
that notwithstanding the statute of 1944, certain parts of the habendum of Sept. 3, 
1939, still bind the two parties, and (2) that the notice given to terminate the 
tenancy was one which could not be given, either because the statutory provision 
itself had not been obeyed or because the terms of the agreement, so far as then 
subsisting, were not obeyed, and, finally, that in any event the notice was a bad 
notice because it is said that it was not directed to the tenants at all. 

1 have had some doubt, and still have some doubt, as to whether the languago 
used in this, agreement brings the case within the mischief which the statute 
of 1944 was intended to allay, because it deals with “a threatened war” as 
well as ‘national emergency,” and, secondly, because it seems to me to deal 
with three things and not one, which seems to be the notion contained in sub- 
sect. (2) of sect. 1, whereas the parties have argued the case before me upon the 
basis that the effect of the habendum in the tenancy agreement is that the 
parties have purported to create a term for the duration of the war. I propose 
to deal with it on that basis. att a 

I think that possibly this statute, which is intended to preserve and give 
effect to what the parties were intending to do, should be given a wide eee 
tion, and accordingly I shall attempt to deal with the matter upon broad lines, 
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and not too meticulously. Both counsel practically invited me to deal with this 
agreement upon the terms that the statute of 1944 applies to It. That being 
so, the question is : Has the statute not merely substituted another term for 
the term which the parties thought they were creating, but has it got rid of that 
part of the original term or the conditions of the original term which provided 
for a time for its determination, namely, “ until such national emergency or 
war shall have been terminated by the signing of terms of peace or such other 
declaration by the Government that the national emergency no longer exists.” 

Counsel for the defendants says there is nothing in the statute which prevents 
that part of the habendum continuing in force, and he says that there never has 
been @ signing of terms of peace—that is admitted —and that there never has 
been a declaration by the Government, whatever that expression may mean, 
that the national emergency no longer exists, and, accordingly, notwithstanding 
that the term is still a good term by virtue of the Act of 1944, the landlord, 
the plaintiff, is unable to take advantage of the provisions of subsect. (1) of 
sect. 1 and give a notice when the war ends to put an end to the statutory term 
of 10 years. 

Again I think I must construe this statute benevolently, and I think 
that the words which I have read: ‘“ until such national emergency ” and so on, 
are a part of the language used in order to express the intention of the parties 
that thie was to be for the duration of the war. Supposing somebody else 
should take a different view and form a different opinion from me about that, 
then I have to consider the meaning of the words “ or such other declaration 
by the Government that the national emergency no longer exists.” One of the 
difficulties here is the word “‘ other,” because the signing of the terms of peace 
is not a declaration by the Government, and I do not understand what value 
I am to give to the word “other.”” I do not think I can give the word any 
meaning, grammatically, there, and I have to examine whether there is a 
declaration by the Government that the national emergency no longer exists. 

That brings me to consideration, first of all of subsect. (2) of sect. 2 under 
which : 

His Majesty may by Order in Council declare what date is to be treated for the pur- 
poses of any tenancy agreement as (a) the date of the end of the war... 
and whether the agreement is to be construed in accordance with an Order 
in Council, as the end of that subsection says : 

. unless the context requires, or it is shown by admissible evidence, that it should 
be otherwise construed. 

I put that in this order because something happened under that subsection 
which is relied upon by counsel for the plaintiff; not merely for the purpose of 
the application but also for the purpose of looking to see whether there has been 
a declaration by the Government that the national emergency no longer exists, 
if the defendants’ rights are governed, and only so by the document, for the 
purpose of this agreement. ; 

On June 11, 1945, His Majesty made an Order in Council (The Tenancy 
Agreements (End of the War in Europe) Order, 1945), under subsect. 2 of sect. 
2, and the operative part of that Order is as follows : 

For the purpose of the construction, of any tenancy agreement, the ninth day of May 
nineteen hundred and forty five, shall . . . be treated as the date of the end of-the war 
and of hostilities as respects each and all of the States in Europe with which His Majesty 
has been at war at any time since the third day of September, nineteen hundred and 
thirty-nine, and of the. emergency (not being defined by any Act of Parliament) 
occasioned thereby. 

If the statute applies fully, as I think it does, to this tenancy agreement, that is 
sufficient to reach the situation that on May 9, 1945, and thereafter, it was 
possible for the landlord to serve the notice which he has served in order to bring 
to an end the notional term of 10 years. But counsel for the plaintiff, as I have 
said, uses it also for another purpose, and he says that when that is promulgated 
by the Government of the day it. becomes *‘ a declaration by the Government ” 
within the terms of the agreement that the national emergency no longer exists 
and for that purpose he put in evidence a statement by the then Lord Chancellor 
calling attention to the Order in Council, and he says that that amounts to a 
declaration by the Government. I feel a difficulty about that construction, 
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and I am unable to accept it as a declaration by the Government. It looks to 
atte: being no more than what it purports to be, namely, an expression of the 
desire of the Lord Chancellor to draw the* attention of landlords and tenants 
and their advisers to the Order in Council having been made. 
igh eer aina a for the plaintiff was on rather firmer ground when he referred 
: nent made by the then Prime Minister, Mr. Churchill, in a broadcast 
message on May: 8, 1945, in which ‘he announced that the act of unconditional 
surrender by the enemy was signed at 2.4] a.m., on May 7, to be ratified in 
Berlin on May 8. The Prime Minister of the day plainly was declaring that the 
national emergency and state of war with the enemy in Germany—the German 
war—had come to an end. It may be said that a statement by the Prime 
Minister of the day is not a declaration by the Government. I do not think, 
for the purposes of this agreement, I ought to read “‘ a declaration by the Govern- 
ment,’ as meaning something which is.a joint and several dementi of each and all 
members of the Cabinet, or, perhaps more absurdly; a joint and several dementi 
by all those people, including under-secretaries and all the rest of them, who may 
be said broadly speaking, to be in the Government. I think a declaration by 
the Prime Minister, not as an individual but as Prime Minister, on these lines 
ought to be taken as a declaration by the Government. What follaws upon it 
I do not know. Everybody regarded the war as at an end, and the state of 
emergency, not being one which is defined by any Act of Parliament in particular, 
as having come to anend. The matter is by no means easy of decision: I 
hope it will not be thought that I have decided it hastily, but it seems to me, 
having regard to what these parties were trying to do, and having regard 
to the substitution of the term of 10 years for the duration in the statute 
of 1944, subject to the statutory conditions, that I ought to read this as a 
declaration of the Government, as being satisfied by what the Prime Minister 
of the day said, and by the promulgation of the Order in Council in addition, 
which was after June 11, 1945. That is how the case strikes me, and that is 
my decision upon that part of it. 

Tt is now necessary that I should go on to deal with what the plaintiff says in 
regard to this notional period of 10 years being brought to an end—the statutory 
substituted term of 10 years. -I must just refer once again to the terms of the 
statute: ‘if the war ends before the expiration of that term ”’ the landlord, 
subject to a right exercisable by thé landlord or the tenant, can determine 
the tenancy by at least one month’s notice in writing given after the end of the 
war, and that means in one case after May 9, or in the other case after June 11. 
Has the plaintiff effectually done that ? 

I should now state some further facts. On Feb. 14, 1945, the plaintiff's 
solicitors wrote to the defendants’ solicitors a letter in which this passage occurs : 

In view of the stete of effeirs in Europe et the present time it seems not unreasonable 
to anticipete thet in the near future the wer in Europe will have ended and our client 
has, therefore, asked us to write to sey thet he will expect possession of Marks Barn 
at the eerliest time it is possible to obtein it under the terms of the agreement. We 
write you so that.the school will have ample notice to consider its position and to look 
out for fresh premises. 

That was acknowledged and nothing more happened. 

On May 17, the plaintiff’s solicitors wrote again, a letter in which this passage 
occurs : 

On Feb. 14 last, we wrote you giving you notice thet on the termination of the war 
in Europe our client would expect possession of the above property in accordance with 
the terms of the agreement. The Government made the declaration that the national 
emergency in Europe was over on the 8th inst., and our clients are now entitled to 
possession and arrangements should be made by you to give up possession immediately. 

On May 22 the defendants’ solicitors reply and they say : 

We heve not seen eny such declaretion but we have observed in the Press an announce- 
ment thet the Prime Minister has celled attention to the proposed Order in Council 
in regard to the matter which so far as we are aware has not yet been issued. 

On June 15 the plaintiff’s solicitors write again and say : 

The position has now been clarified by an Order in Council and it seems clear, and 
we have been so advised, that our clients are now entitled to terminate the agreement 
with the school by giving one month’s notice. We have, therefore, sent @ notice to 
quit to the school and we enclose @ copy for your use, 
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On the same day another letter was sent to the directors of Beaufront, Ltd., 
by the plaintiff’s solicitors, enclosing the notice to quit in question. — as 

I will abstain for the moment from referring to the notice to quit, bub the 
notice was acknowledged and the letter was acknowledged by the defendants 
solicitors in a further letter of June 18, 1945, in which the defendants’ solicitors 
say this: 

We are in receipt of your letter of the 15th inst., enclosing copy of peter eahetee: 
The registered office of the company is now Marks Barn, Crewkerne and & crew 
addressed there will be regarded as due service. We can only repeat that our clients 
are doing everything that is humanly possible to secure other premises. 


I ought to add that a member of the firm of the defendants’ solicitors is 
one of the directors on the defendants’ board, and it is quite plain 
that the notice in question was brought to the attention at least of that director, 
and it is not suggested it was not brought to the attention of any of the ctuer 
directors. Indeed, the notice itself now comes out of the custody of the 
defendants’ solicitors, and the point that they take is that the notice 15 no 
notice at all; in other words, it is a bad notice, and the reason they say it 1s 
a bad notice is because the addressees of the notice are the directors. of Beaufront, 
Ltd., and not Beaufront, Ltd. Indeed, counsel for the defendants says if it 
had been addressed to the secretary of Beaufront, Ltd., it would have been a 
bad notice; and the question which I have to determine is: Is a notice in that 
form, a good notice or-a bad notice ? a 

It is quite plain that notices of this sort are really documents of title ; they 
are unilateral in one sense, and certainly not consensual documents. They 
have the object of bringing to an end, if valid, an interest in the land, which is an 
estate in the Jand, a term in the land enjoyed by the tenant, and I think they have 
to be looked at with strictness in order to see whether they are actually im com- 
pliance with the rule which is illustrated by the decision of the Court of Appeal 
in Hankey v. Clavering (2). 

In the course of the judgment in that case Lorp GREENE, M.R., said this 
( [1942] 2 K.B. 326, at pp. 329, 330; [1942] 2 All E.R. 311, at pp. 313, 314) : 


Notices of this kind are documents of a technical nature, technical because they are 
not consensual documents, but, if they are in proper form, they have of their own force 
without any assent by the recipient the effect of bringing the demise to anend. They 
must on their face and on a fair and reasonable construction do what the lease provides 
thet they are to do. 


I do not think it makes any difference for this purpose that this provision is 
contained in the statute which creates what I call a substituted or statutory 
term. The judgment continues : 


It is perfectly true that in construing such a document, as in construing all documents, 
the court in a case of ambiguity will lean in fevour of reading the document in such 
&® way es to give it velidity, but I dissent entirely from the proposition that, where a 
document is clear and specific, but inaccurate on some matter, such as that of date, 
it is possible to ignore the inaccuracy and substitute the correct date or other particular 
because it appears that the error was inserted by a slip. 


I direct myself in accordance with that decision, and the question which 
T have to determine is primarily a question of construction. There is no doubt 
that a notice to quit when given by a landlord should be given to the proper 
person, that is to the immediate tenant of the giver or his executor or assignee, 
and not to a mere under-tenant: see FoaA oN LANDLORD AND TENANT, 6th 
Edn., p. 673. At p. 765 the author goes on to say : 


A notice to 2 corporation should be addressed to the corporation . . . An omission, 
however, to address a notice to quit is cured if notice is proved to have been delivered 


to the proper person, 


and for that he cites Doe v. Wrightman (3). He then goes on to deal with an 
error in. the Christian mame of the person and says : 


A mistake in the Christien neme of the person (a tenant) to whom it wes given was 
held to be cured by his having kept the notice without objection, there being no other 
tenant of the name on the property of which the premises demised form part. 


That is Doe v. Spiller (4). That was a mere falsa demonstratio. 
Before I can determine the point I think I must look a little more closely at 
the rest of the notice. After being addressed to the directors of Beaufront, 
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Ltd., at goes on to say: *‘ Registered office formerly at Beaufront, 
Sur rey, but now at Marks Barn, Crewkerne, Somerset. As solicitors and agents 
for *’—the landlord—* we hereby give you one month’s notice to quit and deliver 
up possession of the furnished dwelling-house,” ete. Counsel for the defendants 
says “ you 2 means the directors, and he says when the document goes on to say 
‘together with the ground theretc belonging and which you occupy,” that is again 
a reference to the directors. But the document does not stop ‘there ; it Says 
~ which you occupy and enjoy under the terms of en agreement dated Sept. 3: 
1939." Now there is no other objection to this notice to quit at all. It is 
precisé in form. The length of time is right. The agreement was Sept. 3, 
1939, and the only dubiety in the matter at all arises from the use of the word 
“you ” when the document starts by being addressed to the directors. Now 
a limited company must, of course, act through agents. If it had been addressed 
to Beaufront, Ltd., the document would still have had to be delivered to an 
agent or else sent through the post to the registered office of the company, 
and there have been dealt with by an agent. I think that is within the language 
used by LorD GREENE, M.R., in Hankey v. Clavering (2)—that in a case of 
ambiguity the court will favour the reading of the document in such a 
way as to give it validity—I ought to construe this as being validly 
a notice to terminate the tenancy of the limited company under the 
agreement of Sept. 3, 1939, as altered by sect. 1 of the statute of 1944. It 
was obviously so treated by the defendants’ solicitors. The correspondence 
which I have here shows quite plainly they knew all about it. They knew it 
was coming. They had been warned about the declaration by the Prime 
Minister of May 8; they had been warned of the Order in Council, and it seems 
to me that any solicitor looking at this document would see that while, perhaps 
unfortunately for the plaintiff, it is addressed to the directors, it is only addressed 
to them, not in their capacity as tenants, not as parties to the agreement of 
Sept. 3, but as being the persons acting on behalf of the limited company. 

It seems to me that the fair construction of this document is that it is a 
notice to the limited company. The plaintiff in this case is entitled to succeed 
and is efttitled to the order for possession for which he asks. 

There will be judgment for the plaintiff with costs. 

Judgment for the plaintiff with costs. 

Solicitors : Woodcock, Ryland & Co., agents for Louch, Willmott & Clarke, 
Langport (for the plaintiff); Reid Sharman d& Co., agents for Thomas Dodds & 
Son, Newcastle-upon-Tyne (for the defendants). 

[Reported by R. Boswe.i, Esq., Barrister-at-Law.] 


ee ee asians, 


Camberley, 


SZALATNAY-STACHO v. FINK. 


[Kixe’s Bencn Division (Henn Collins, J.), November 19, 20, 21, 22, 23, 
28, December 7, 19, 1945. ] 

Libel—Privilege—Absolute privilege—Official communications on State matters— 
Level of such communications—-Conflict of laws. 

Conflict of Laws—Libel—Privilege—Official communications on State matters. 

The defendant, who was chief military prosecutor in the Czechoslovak 
army, forwarded to the Military Office of the President of the Czechoslovak 
Republic, then in England, a number of written statements, by Czecho- 
slovak soldiers, concerning the activities of the plaintiff while Czechoslovak 
diplomatic representative in Egypt. In a covering letter he formulated 
against the plaintiff, charges of serious criminal offences, of gross disloyalty 
to his country and of being wholly unfit to be employed in the Czechoslovak 
diplomatic service. In an action by the plaintiff for libel it was contended 
on behalf of the defendant that the communication was absolutely privileged 
either as being a step in tho proceedings of a military tribunal or as being 
an act of state, and, in the alternative, that the defendant acted without 
malice on an occasion of qualified privilege :— aah, 
Hep : (i) as the communication had nothing to do with any disciplinary 

matter and did not touch or concern any matter over which any military 
tribunal had, by Czechoslovak law, any jurisdiction, it was not a step in 
the proceedings of a military tribunal. 
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(ii) passing as it did at a lower level than that between Ministers of the 
Crown it would not, in English law be absolutely privileged. 

Chatterton v. Secretary of State for India (1) applied. 

(iii) by the comity of nations the court should extend to the communica- 
tion the same protection as the Czechoslovak courts would afford, and as 
no action would lie in those courts against the defendant, a state official 
acting as such, the communication was absolutely privileged. 

Hart vy. Gumpach (2) applied. 

[EDITORIAL NOTE. It is well estzblished that absolute privilege from proceedings 
for libel, where the document in question is an act of state, does not exist where the 
communication passes between persons at & lower level than thet of ministers. It was 
indicated, however, in Hart v. Gumpach (2) that it is contrary to the comity of nations, 
and therefore against the public interests of this country, to entertain @ suit involving 
an inquiry into reports made by en officer in the service of a foreign state to the Govern- 
ment of that Stete, provided thet such communications are entitled to absolute protec- 
tion by the law of that Stete. In this case it is proved as 2 fact that the document 
would be so protected by Czech lew, and the judge accordingly holds that the defence 
of absolute privilege succeeds, by virtue of the principle laid down in Caldwell v. 
Vanvlissengen (1851), 9 Hare 415, the headnote of whieh is as follows: “If in any 
case, the rights of foreigners out of their own country are governed by their own laws, 
it is not by force of those laws themselves, but by the lew of the country in which they 
may be, adopting those lews as part of its own law for the purpose of regulating such 
rights.” 

aN To ABSOLUTE PRIVILEGE OF OFFICIAL COMMUNICATIONS ON STATE MATTERS, 
see HALSBURY, Hailsham Edn., Vol. 20, p. 468, para. 568; and For CasEs, see 
DIGEST, Vol. 32, pp. 111, 113, Nos. 1428, 1429, 1444. 

As To PRIVILEGED Occasion, see HALSBURY, Hailsham Edn., Vol. 20, p. 846, 
pare. 568 ; and ror CasEs, see DIGEST, Vol. 32, pp. 110, 111, Nos. 1426-1429. 

As To APPLICATION OF FoREIGN Law, see HALSBURY, Hailsham Edn., Vol. 6, 
p. 195, paras. 235, 236 ; and ror Casss, see DIGEST, Vol. 11, pp. 307-309, Nos. 9-17.] 
Cases referred to : 

*(1) Chatterton v. Secretary of State for India, [1895] 2 Q.B. 189; 32 Digest 111, 1428 ; 
64 L.J.Q.B. 676 ; 72 L.T. 858. 
*(2) Hart v. Gumpach (1873), L.R. 4 P.C. 439 ; 32 Digest 112, 1444; 42 L.J.P.C. 25. 

Action for libel. The facts are fully set out in the judgment. 

I’, W. Beney, K.C., and J. Foster for the plaintiff. 

G. O. Slade, K.C.,-and Arthian Davies for the defendant. 

Cur. adv. vult. 
Henn Couiins, J.: The plaintiff is a Czechoslovakian national, and com- 
plains of the publication in England by a fellow national of defamatory matter, 
charging the plaintiff with serious criminal offences and of gross disloyalty to 
his country, and with being wholly unfit to be employed in the Czechoslovak 
diplomatic service. The charges relate to a timie when the plaintiff was the 
Czechoslovak diplomatic representative in Egypt. It is not material to particu- 
larise the charges made against him any further because there is no plea of 
justification in this action, which proceeds upon the footing that none of the 
charges are well-founded. The publication is admitted, and the sole defence 
fs privilege, either absolute or qualified. 

The matter complained of takes the form of a letter, with its enclosures 
addressed by the defendant, who was the Chief Military Prosecutor in the 
Czech army—+a position which corre: d hl , E 
y posit ich corresponds roughly with our Judge Advocate 
General—to the Military Office of the President of the Czech R i 
letter transmitted a number of writt irae Xeliey * aa 
touching the activiti f tl ; tals HIRST ae pechecimiweerdee ists 
peice al Ms ee 1e plaintiff in Egypt while he was upon diplomatic 
tiv cull vetel uence genes ot eee ees 
ntopavavennat ay ers within the knowledge of those making 

The covering letter was in these terms. It is headed with letters which i 
Czech language indicate ‘‘ Confidential,’ and is dated Nov. 17, 194 ae sas 


Re Dr. Szalatnay-Stacho—accusation, [and then there is a 
The Military Office of the President of ae Republic, Landon Ths Ga 
received on several occasions information from members of the Czechoslovek ae a 
Englend regarding the activity of the Czechoslovak Envoy in Cairo, Dr ‘Seulecnae! 
Stacho. The above-named being @ civil person, the General Prosecutor could not 
institute criminal proceedings and has, therefore, ordered administrative examinations 


| 
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of all persons who could elucidate the question. The contentions of Corporal Milos 
Kuna, which are supported in particular by the statement of Lieutenant Colonel 
Josef Bartik as regards the opinion of the French and English Intelligence Service 
of the above-named Czechoslovak Envoy, are so grave that the General Prosecutor 
considered it his duty to bring the matter to the notice of the President of the Republic. 
The Envoy, Dr. Szalatnay-Stacho is accused of the following .. . 

and then follow four numbered paragraphs each of which sets out one or more 
sections of the Czechoslovak criminal law which it is alleged have been con- 
travened. I do not propose to read those paragraphs nor the documents which 
are fully set out in the statement of claim. 

_ Whether the statement that the plaintiff ‘is accused of ” the crimes set. out 
in the numbered paragraphs is to be taken as the defendant’s formulation of 
the offences which the statements tend to support, if they are accepted as 
true, or whether it is to be taken as a statement of charges made by the defen- 
dant, is Sees upon the question of absolute privilege, with which I now 
propose to deal. 

Absolute privilege is claimed for what may conveniently be called the 
“ Dossier ’’ either as being an act of state, or as being a step in the proceedings 
of a military tribunal. If I am to judge the communication by our standards, 
then in my view it is neither an act of state, nor a step in the proceedings of 
a military tribunal to which the protection of absolute privilege would attach. 
It was not a step in the proceedings of a military tribunal because this communi- 
cation had nothing to do with any disciplinary matter, and did not touch or 
concern any matter over which any military tribunal had by Czech law any 
jurisdiction ; and this privilege is conferred for the preservation of military 
discipline and administration. I think the defendant’s letter of Nov. 17, 1941, 
which is the letter complained of, and his letter dated Mar. 22, 1944, set out 
the position very fairly. It was because, as military prosecutor, he had no 
jurisdiction, that, rightly or wrongly, he took the step he did, and reported 
to the office of the President. 

Still less, perhaps, do I think the dossier would be protected as an act of state. 
In my judgment that protection is afforded only to communications passing 
at a higher level, so to speak, than this one. I take the passage in FRASER ON 
LIBEL, 6th Edn., p. 197, as my standard. It was approved in Chatterton v. 
Secretary of State for India (1) ( (1895) 2 Q.B. 189, at p. 191), in these terms, by 
Lorp ESHER : 

I shall not go through the authorities which have been cited. In all of them the 
law seems to have been stated to the same effect, and it seems to me to be accurately 
summed up in FRASER ON THE Law oF LIBEL AND SLANDER, whero he says (6th Edn., 
p. 197), after stating that no action lies in respect of a defamatory statement in a 
report made in the course of military or naval duty. ‘‘ For reasons of public policy 
the same protection would, no doubt, be given to anything in the nature of an act of 
state, e.g., to every communication relating to state matters made by one minister to 
another, or to the Crown.” I adopt that paragraph as stating the law correctly. 

There is no authority, so far as I am aware, which indicates that communica- 
tions passing at a lower level than those between Ministers require this excep- 

ional protection. ia 
; But Nhat does not dispose of the question of absolute privilege, because I 
find that in Czech law, which for me is a question of fact, this communi- 
cation could not have founded any action, civil or criminal. I am not 
quite sure how far the experts in law who have been called before me 
differed upon this question, if at all, but if and so far as there was any difference 
I accept the categorical statement of Dr. Hartmann that the provisions of 
the Imperial Decree of 1806, No. 758, make such an action as the present incon- 
ceivable in Czechoslovakia, because the defendant was a state official, and 
acting as such. The fact that he had by Czech law, no official cognisance of 
the matters in hand is not, I think, a material consideration upon this aspect 
of the case. If he was, in fact, exceeding his official duty, and in some respects 
he certainly was, the plaintiff’s remedy is to call in question the excess by some 
other form of procedure. In passing I may mention that the Se se gia is 
to have done this, and without success. All the circumstances in which the 
defendant acted, and all the criticisms of his action had been put to prelate 
and his answer, to which I have referred, was given in the light of those 


circumstances. 
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That raises the question whether by the comity of nations, His Majesty t 
courts should extend to communications such as this, passing between Czec 
nationals, on Czech affairs, the same protection as their own domestic courts 
would afford. It is, of course, only by comity that protection could be afforded, 
even to the acts of state of a foreign government, for we, here, have no direct 
interest in the good government of any foreign power, however friendly— 
but equally, of course, we have an indirect interest ; and it has been indicated 
in Hart v. Gumbach (2) ( (1873) L.R. 4 P.C. 439, at p. 465), that in some circum- 
stances it may be against the public interests of this country to entertain a suit 
involving an inquiry into reports made by an officer in the service of a foreign 
state to the government of that state, and that one of those circumstances 
would be the fact that such a communication would be protected in the foreign 
state. That, as I have found, is the case with this communication. 

It is proper in this case to apply the doctrine which the Privy Council thought 
it might be proper to apply in the very circumstances which have arisen here. 
If the comity of nations is ever to be applied, it should surely be applied where 
the document in question was published in this country only because the foreign 
government, being our allies, were our guests while their unhappy country 
was occupied by our common enemy. I, therefore, think i ought to apply it, 
and to hold that this dossier is absolutely privileged. ae 

The fact that by the general Czech law no action would have lain in Czecho- 
slovakia at the suit of the plaintiff against the defendant, even if he had not been 
a state official, for lack of pecuniary loss, or special damage, as we should call 
it, has, of course, no bearing upon the question of absolute privilege, and I 
have disregarded it in this relation. ; 

That really disposes of the action, but in case it is carried further, I think I 
ought to express my view upon the question of qualified privilege, and malice. 
As I understand the argument for the plaintiff, there are two grounds upon which 
I ought to hold that the occasion was not privileged. First, that there was no 
duty, right or interest in the defendant to make the communication, or if there 
was, that there was no corresponding duty, right or interest in the recipient 
to receive it. And, second, that extraneous matter was introduced which 
went beyond anything which the duty, right or interest, if there were any, 
could reasonably require. 

If and so far as this second ground lies apart from the question of malice, 
I do not think there is anything in it. The statements which the letter covered 
may not have been adequate to support all the charges which the defendant’s 
letter formulated, and the charges may be referred to or based upon a wrong 
and misread paragraph of the laws. These are, no doubt, matters material 
on the question whether malice should be inferred, but I do not find one word 
in the documents which does not touch or concern the matter in hand. So 
far, therefore, as concerns excess of the occasion, if I may so label this con- 
tention, I hold the occasion privileged. 

The first ground, the absence of reciprocal duty, right or interest, presents 
more difficulty, for though the question whether an occasion is privileged is 


one of law, its foundation in this case, namely, the duties, rights and interests_ 


of sender and recipients, rests upon Czech law—a question of fact for me— 
upon which there was no little difference of opinion between the experts. It 
is never easy to project one’s self, so to speak, into another system, of law, and 
forsaking all notions derived from English law, to surrender one’s mind to it 
without reserve. And it is the more difficult when the system refers all duties, 
rights and interests to the text of formal written laws, and such appears to be 
the Czecho-Slovakian system. If there is any residual outside the written 
law I am told it is small, and for the present purposes immaterial. 

I must, therefore, address my mind to the written law, and while avoiding 
alltemptation myself to construe it, or rather the English translations of it, resolve 
as best I can the questions of fact which arise from the differing views of the 
experts. Dealing, then, for the moment solely with the question. of reciprocal 
duties, rights and interests, I find that the defendant had a duty, as a citizen, 
which. was certainly no less because of his official capacity, to hand on the 
Ty SEL contained in the statements attached to his covering letter of Nov. 


The defendant was under a duty to hand on this information to authority— 


C 


D 
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there is no definite article in the Czech language—and there was strong con- 
troversy as to who, in the then existing circumstances (for there was not, in 
Nov., 1941, a full complement of Ministers) was indicated by “ authority.” 
The conclusion I have come to is that while a Minister is primarily indicated 
the President of the Republic falls within the description ; and that the defen- 
dant, though he could have performed his duty in another way, was discharging 
an obligation in a legitimate way by addressing himself to the President. 

There was controversy also as to whether the President had an interest in 
receiving the communication. I think this was in substance the same con- 
troversy as arose about the meaning of “ authority.”’ It was said, among 
other arguments, that the President, since he had no executive authority in 
criminal matters, except to pardon or remit sentences, was not “ authority ” 
within the meaning of the law in question ; but as I find that he was, I accept 
Dr. Hartmann’s opinion that the President could at least transmit the matter 
to an appropriate department of state, and had an interest in receiving it for 
that purpose, if for no other. It seems to me that since the defendant discharged 
his duty in addressing the President, the President must have had a correlative 
interest or duty to receive the information. Whether, having received it, 
the President had or had not thereupon any duty or executive power, does 
not seem to me to touch the question. 

“ But,” the plaintiff contends, ‘‘ even if the President was a proper recipient 
of the dossier, the Military Office or Chancellery of the President was not.” 
There is nothing, in my judgment, in this contention. The Office or Chancellery 
is merely the President’s secretariat, and the division of it into civil and military 
branches, merely a matter of internal office management. The Office, Chan- 
cellery or Secretariat, by whatever name it should be called, is the alter ego 
of the President for the receipt of matters directed to the President in his official 
capacity, and the inevitable channel for all official communications to him. 
The defendant’s letter was, in fact marked “‘ confidential ’’ so as to insure that 
it should go directly to responsible officers, and not to some mere clerk in the 
office. I, therefore, hold the o¢casion to have been one of qualified privilege. 

Lastly, as to malice. In the sense of any personal ill-will, it is out of the case. 
The parties had never met or had any dealings. The malice must, therefore, 
be of some synthetic kind, if I may use the expression. When all is said and 
done, the word ‘‘ malice ”’ indicates a state of mind, and the question I have to 
answer is: Given the occasion, was the defendant using it in singleness of mind 
in pursuance of his duty, or was he not? That is a question of fact, to be 
deduced from all the circumstances. 

Much of the criticism of the defendant’s conduct was to the effect that in his 
official capacity he had nothing whatever to do with offences by civilians, and 
that to use the machinery which his office provided for getting further state- 
ments from a witness, was to travel altogether outside his province. But 
one must remember that the information came to him in his official capacity, 
probably because the informants were soldiers, and that thereupon it became 
incumbent upon him to hand it on to a proper quarter. If in those circum- 
stances he used the machinery at his disposal to see whether the witnesses 
adhered to their stories, and to see whether they could be checked by others, 
ought one to infer some indirect motive ? His doing so may have involyed a 
technical mistake, but it seems to me to have been a most natural one for a 
man in the defendant’s position to have made, and I am satisfied it was made 
in all honesty of purpose. 
z ‘Aad, it is pet that the defendant formulated charges which the material 
before him did not warrant. In the first place, I do not read the covering 
letter as doing more than formulating the charges which, in the view of the 
writer, the attached statements tended to support. He may have been wrong 
in law in thinking that the evidence, if accepted, proved or tended to prove 
offences under the laws which he cited, and, indeed, in one or more instances 
I think he was wrong, but again I think he was quite honestly mistaken, 
and that he was neither adding to nor attempting to add to the facts which the 

p disclosed. 
pan ani reOny too, that the statements disclosed were rumour, tittle-tattle, 
and that to formulate any charge upon them was reckless. This sol Sere 
has some attraction for a mind trained in a system which rigidly excludes 
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hearsay ; but that is not the Czech system. Hearsay is as freely admitted in 
Czech pe as direct evidence. Its weight is a matter for the tribunal before 
whom it is adduced. It would, therefore, have been quite wrong for the defen- 
dant to disregard or exclude matter grounded upon hearsay to which any degree 
of credence could have been given ; and the more so because he had taken some 
steps to check it. He was not adjudicating, but forwarding materials upon which 
others might or might not act, and in doing so I find no indication that the 
defendant was actuated by any indirect motive. , ws. 

The other criticisms of the defendant’s conduct, from which I was invited 
to find malice, were really variants of those I have already dealt with, and I 
do not propose to set them out in further detail. First and last I have to ask 
myself whether or not the defendant was acting in good faith in the sense I 
have already indicated ; and I am convinced that he was. ; 

In the result, therefore, there will be judgment for the defendant with costs. 

Judgment for the defendant with costs. 

Solicitors: Dehn & Lauderdale (for the plaintiff); Blyth, Dutton & Co. (for the 
defendant). [Reported by R. Boswett, Esq., Barrister-at-Law.] 


GREEN v. GREEN. 

[PropatE, Drvorck AND ADMIRALTY Division (Jones, J.), December 20, 
1945. . 

Pee Recall ahata Vp of desertion—Non-cohabitation clause—Subse- 
quent deletion of clause—Previous period of desertion added to period subse- 
quent to deletion of clause—Matrimonial Causes Act, 1937 (c. 57), 8. 6 (3). 

The parties were married in 1920 and lived together until Oct., 1927. 
Earlier in that year the respondent had informed the petitioner that he 
was not prepared to live with her any longer and suggested separation 
by deed. The petitioner refused. In Oct., 1927, the respondent told 
the petitioner to leave the house and she went to live with her parents. 
In Jan., 1930, the petitioner obtained from the magistrates an order for 
maintenance which contained the usual non-cohabitation clause. In 
Jan., 1944, on the application of the petitioner the non-cohabitation clause 
was struck out from the maintenance order. A year later the petitioner 
presented a petition for dissolution of marriage on the ground of the respon- 
dent’s desertion. The parties‘had not resumed cohabitation since Oct., 
1927 :— 

HELD: under the Matrimonial Causes Act, 1937, s. 6 (3), the period of 
2 years’ desertion which elapsed before the maintenance order was obtained 
could be used by the petitioner as if it had elapsed immediately before the 
presentation of the petition; and as that period, added to the period of 
1 year’s desertion which had elapsed since the non-cohabitation clause 
had been deleted from the maintenance order, made up the statutory- 
period of 3 years’ desertion, the petitioner was entitled to a decree. 

[EDITORIAL NOTE. It was held in Gatward v. Gatward ((1942] 1 All E.R. 476) 
that desertion is not automatically reconstituted on deletion of a non-cohabitation 
clause. In the case under consideration the condvct of the husband after the deletion 
of the clause showed an intention to continue the desertion and, moreover, the wife 
alleged that the clause had been inserted in error, against her wishes. The court 
accordingly allows the periods of desertion before and after the currency of the non- 


cohabitation clause to be added together in order to bring the a ‘ 
the statutory three years. & ggregate period up to 


As TO NON-COHABITATION CLAUSE IN MAGISTRATES’ ORDER, see HALSBURY 
Hailsham Edn., Vol. 10, p. 659, para. 969; and For CASES. see : 
pp. 319-321, Nos. 2978-2999.) > stticcstay kc 


Case referred to : 
(1) Mackenzie v. Mackenzie, [1940] 1 All E.R. 256: Di : ; 
109 L.J.P. 9; 162 LT. oat (aie te eae oa 
PETITION by the wife for dissolution of her marria e on th 
e€ ground of 
husband’s desertion. The facts are fully set out in the Tacoaeat eg 
Adion Pile for the petitioner. 
Jones, J.: The parties in this case were married on Oct. 2, 192 
' ; . 2, 1920, and the 
lived together until Oct. 1927. Before that, in Aug., 1927, the respondent had 
told the petitioner that he was not going to give her any more money for her 
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maintenance, and if she : 

to court ; and then “aaa ere ei Seiya hae ‘a Mimape ei eipripts 
to her father, saying that he was not siehe ee hve a “nam pcm 
suggesting that a separation agreement should b ats ease tela 
father was in favour of the execution of th ee cee ny ber 
no desire to be separated from her Hiner eireh es tty aia ari 
agreement. In Oct., he told her t Pape caeeaenrer into ar 
He then, she believes, gave up “ena Ase ae ee tis a esas 
a ge ee rg leeepiea ete peer ae 

, and a 

passed during which I find he had Seen ae rota ud atte oe ant 
her to resume the matrimonial life, nor, indeed, did he take an aoe : of he 
at all. Then in Jan., 1930, she took out a summons for ne om olae Sa 
order was made, and in this order there appears a clause which sostden TViat the 
applicant be no longer bound to cohabit with her Rheband the Beipadant: 
The petitioner says she nad no desire for any such order, and it would not appear 
there was any necessity for any such order, because she had not objected i 

any way up to then to living with her husband ; she had not alleged, for uae : 
persistent cruelty and asked to be protected from him; what she wanted a 
find, was to resume life with him; and, therefore, this paragraph that she be 
no longer bound to cohabit with her husband seems to be most unsuitable 
and I have very little doubt it was inserted by mistake. But that does not 
aed somieee, according to the decision of the Court of Appeal in Mackenzie 

: enzie (1), as I read it. It appears to me to be laid down quite clearly 
that provided the clause appears in the order it is binding. I think it might 
be possible to show that the minutes of the justices contained an order to a 
different effect, for the purpose of showing that this particular copy of the 
order was not corvect, but that has not been done in this case, and, therefore 
I feel bound to hold that during the period that this order was in force, that is 
to say, during the period during which the clause to which I have referred was 
effective, there was no desertion of the petitioner by the respondent. That period 
was from Jan., 1930, until Jan., 1944, when she made an application to the justices 
a net aoe to vary the order by deleting the non-cohabitation clause, 
a at was done. 

Counsel for the petitioner relies on the Matrimonial Causes Act, 1937, s. 6 (3), 
which provides as follows : aay 

For the purposes of any such petition for divorce, a period of desertion immediately 

preceding the institution of proceedings for [a separation order—I think I can shorten 
it like that] shall, if the parties have not resumed cohabitation and the decree or order 
has been continuously in force since the granting thereof, be deemed immediately 
to precede the presentation of the petition for divorce. 
Now I hold that to mean this, that the period of desertion which elapsed before 
this order was obtained can be used by the petitioner as if it had elapsed immedi- 
ately before the presentation of the petition upon which she is relying at the 
present time. That period was a period of 2 years and 2 months, from Oct., 
1927, to Jan., 1930. Since the non-cohabitation clause was removed from the 
order, which remains still in force, there has been a period of a year, during 
which I find that the respondent has continued to desert the petitioner. He 
would have notice of the application to delete this clause, and, therefore, if he 
had wanted to do so, he could have made a suggestion to her about resuming 
their matrimonial life, but he has not done so. 

In those circumstances, therefore, I have come to the conclusion that the 
right course is to add to that period of 1 year which has passed immediately 
before the presentation of this petition the period of 2 years and 2 months which 
elapsed before the application for the order in 1930. That makes a period 
of 3 years and 2 months, and I hold that that period of 3 years and 2 months 
is a period of 3 years immediately preceding the presentation of the petition. 

In those circumstances, therefore, as the parties have not resumed cohabitation, 
I find that that subsection applies to this case. I am satisfied that otherwise 
the case is proved, and, therefore, I pronounce a decree nisi. 

Decree nisi with costs. 

Solicitors: W. W. Box & Co (for the petitioner). 

[Reported by R. Henpry Wuirte, EsqQ., Barrister-at-Law.] 
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THE MINISTER OF PENSIONS v. WALTON. 
[Kine’s Bencu Division (Denning, J.), January 29, 1946. ] 


Emergency Legislation—Compensation—Cwil defence volunteer—Injuries 8uUs-. 


tained while proceeding to place of duty— Whether arising out of and in the 
course of performance of duty—Application of decisions under Workmen ‘ 
Compensation Act—Personal Injuries (Emergency Provisions) Act, 193 
(c. 82), s. 8 (1). ; 

The appellant was a full-time member of the National Fire Service. 
On Sept. 5, 1943, while he was cycling, by a direct route, from his home to 
his place of duty, two dogs ran into the front wheel of his bicycle. He 
was thrown off and sustained severe physical injuries. There was at the 
time no enemy incident in progress, no air-raid warning and no alert had 
been sounded. It was a condition of the appellant’s employment that 
when off duty he was never to leave the borough without permission from 
his chief officer :— 

Hetp: (i) the cases decided under the Workmen’s Compensation Act 
were in point and could properly be treated as giving guidance in con- 
sidering the provisions of the Personal Injuries (Emergency Provisions) 
Act, 1939. 

(ii) the acctdent occurred in the appellant’s own time ; he was free to go 
at any time he liked and choose his own route to the place.where he was to 
sign on for duty ; therefore the injury did not arise out of and in the course 
of the performance by a volunteer of his duty and, consequently, was 
not a war service injury within the definition in the Personal Injuries 
(Emergency Provisions) Act, 1939, s. 8 (1). 

Alderman v. Great Western Ry. Co. (1) applied. 

[EDITORIAL NOTE. The words “out of and in the course of” the performance 
of duty in the Personal Injuries (Emergency Provisions) Act, 1939, appear to have 
been taken from the workmen’s compensation legislation, and decisions under those 
Acts are, therefore, relevant in deciding cases of war injury. It has been held in such 
cases that the test is whether the workman at the time of the accident was doing some- 
thing in discharge of his duty and no distinction can be made because the injured man 
is e volunteer in the civil defence service. The case may be compared with Re Drake 
({1945] 1 All E.R. 576), another N.F.S. case decided by reference to the workmen’s 
compensation cases involving locality risk. 

For THE PEerRsonaL INJURIES (EMERGENCY Provisions) Act, 1939, s. 8 (1), see 
HALSBURY’S STATUTES, Vol. 32, p. 1065.] 

Case referred to : 
*(1) Alderman v. Great Western Ry. Co., [1937] 2 All E.R. 408 ; Digest Supp. ; [1937] 
A.C. 454; 106 L.J.K.B. 335; 156 L.T. 441. 


APPEAL from a decision of a Pensions Appeal Tribunal. The facts are fully 
set out in the judgment. 
C. L. Henderson, K.C., and Hon. H. L. Parker for the appellant. 


DENNING, J.: This is an appeal by the Minister of Pensions against the 


decision of the Pensions Appeal Tribunal in the case of the respondent, who was: 


a full-time member of the National Fire Service. 

The point of law which has to be decided in this case is as to whether he 
sustained a war service injury such as to entitle him to a payment under the 
eae Injuries (Emergency Provisions) Act, 1939. By sect. 8 (1) of the 

ct : 


‘““ War service injury ” in relation to a civil defence volunteer, means any physica 
injury which the Minister certifies to have been shown to his satisfaction to have Bote: 
out of and in the course of the performance by the volunteer of his duties a3 a member 
of the civil defence organisation to which he belonged at the time when the injury 
was sustained, and (except in the case of a war injury) not to have arisen out of and in 
the course of his employment in any other capacity. 


The respondent was a member of an organisation known as the National Fire 
Service, and at 8.50 a.m., on Sunday, Sept. 5, 1943, he was proceeding on his 
pedal cycle from his home in Newport to his place of duty, in order to report 
for duty at 9 a.m., for his normal period of duty, when at the bottom of the 
road where he lives two dogs ran from a garden into the road right into the 


> 


D 
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a of his bicycle. He was thrown off and dislocated his right shoulder 
and fractured some other bone, thereby sustaining physical injuries. 

_ The question is whether they were war service injuries. There was no enemy 
incident in progress, no air-raid warning, and no alert had been sounded, and 
further, he had not reached his station to sign on. He was proceeding to duty 
at the time of the accident by a direct route between his home and his place 
of duty. It wasa condition of his employment that when off duty he was never 
to leave the borough without special permission from his chief officer. 

The Tribunal found that it was a war service injury. They had in mind:a 
decision under the Workmen’s Compensation Act which might have indicated 
a different result, but they held that there were differences and that they ought 
to consider the case on its own merits, and they found in favour of the respondent. 

Although there are certain differences between the words of the Workmen’s 
Compensation Act and the words of the Personal Injuries (Emergency Provisions) 
Act, 1939, those are differences in relation to the words “ physical injury ” or 
“personal injury.”’ In this case that question does not arise. The material 
question is whether the injury “‘ arose out of and in the course of the performance 
by the volunteer of his duties ’”’ as a member of the civil defence organisation. 
Those words in my opinion have the same significance as those in the Workmen’s 
Compensation Act from which they are clearly taken. The only alteration is 
one which is necessary from the fact that instead of being in ‘‘ employment ”’ 
he is a “ volunteer.”” The word ‘“‘ employment ”’ in the Workmen’s Compensa- 
tion Act has been said in many cases on that Act to relate to the performance 
by the workman of his duties. So here the words of the statute, ‘‘ performance 
by the volunteer of his duties ” express a similar meaning, with the appropriate 
difference in language consequent on the fact that this man was a volunteer 
(that is, a member of a civil defence organisation) and not in employment as a 
workman. — 

I hold, therefore, that the cases decided under the Workmen’s Compensation 
Act are in point and can properly be treated as giving guidance in considering 
the provisions of this Act. Applying those cases it is quite plain that in this 
case the injury cannot be said to have arisen out of and in the course of the 
performance by the volunteer of his duties. This accident occurred in his own 
time, he was free to go at any time he liked and choose his own route to the 
place where he was to sign on. The case of Alderman v. Great Western Ry. Co. 
(1) shows that the proper decision in this case is that this injury did not arise 
out of and in the course of the performance by a volunteer of his duty. 

The appeal must, therefore, be allowed. 


Appeal allowed. 
Solicitor : Treasury Solicitor (for the appellant.) 
[Reported by R. BoswEtu, Esq., Barrister-at-Law.] 


NOTE. 
AINLEY v. AINLEY. 


[Court or AppEaL (Lord Greene, M.R., Morton and Bucknill, L.JJ.), 
January 30, 1946.] 
An appeal by the petitioner from the decision of BARNARD, J., dated J an. 16, 
1945, da. sebuaried in [1945] 1 All E.R. 265, was allowed, the court holding that 
the case was covered by the decision in Beard v. Beard, [1945] 2 All E.R. 306. 


Geoffrey Veale for the appellant. 
rei dl Jaques & Co., agents for Moore, Shepherd & Whitley, Halifax 


(for the appellant). 
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JONES v. THE MINISTER OF PENSIONS. 
[Kine’s Brencn Drvision (Denning, J.), January 11, 21, 1946.] 


Royal Forces—Army—Pension—Disease arising during and aggravated by war 
service—Death hastened by aggravation—Failure to report sick—T est whether 
course taken direct consequence of war service—Royal Warrant concerning 
Retired Pay, Pensions, etc., Dec., 1943 (Gmd. 6489), art. 4 (1) (5) (i). 

A hardworking army officer, with a strong sense of duty, was examined, 
while on leave in the spring of 1942, by his own medical attendant, who 
found him suffering from digestive disturbance and in a state of general 
overtiredness. The medical attendant advised him to report sick and to 
obtain a period of sick leave, but he refused to do so, and carried on until 
July, 1943, when the same medical attendant discovered a mass in the 
officer’s abdomen and forced him to report sick. Cancer was diagnosed 
and the condition then found to be incurable. The officer died 34 months 
later. The disease was not noted in a medical report on the commencement 
of his war service. The widow claimed for a pension under the Royal 
Warrant concerning Retired Pay, Pensions, etc., Dec., 1943, art. 4 (1) 
(b) (ii), on the grounds that the disease arose during war service and was 
aggravated by it and that death was hastened by that aggravation, of it. 
The tribunal accepted the view that if the officer had reported sick in the 
spring of 1942 it would have had the result of prolonging his life, and rejected 
the claim on the ground that the officer’s war service could not be held 
responsible for something which was entirely within his own control :— 

HeE.tp : (i) the test was not whether the course adopted by the officer 

was within his own control but whether it was a direct consequence of his 
war service, which depended on whether it was reasonable. 
- (ii) in the circumstances the officer could not be said to have acted 
unreasonably. His war service was, therefore, the cause of his carrying 
on and not reporting sick, which delayed the treatment of the disease 
and so aggravated it and hastened his death. 

(ili) the case fell within art 4 (1) (6) (ii) of the Royal Warrant and the 
widow was entitled to succeed. 


[EDITORIAL NOTE. It is held, with reference to a claim for a pension, that the 
question whether a course taken is the direct consequence of war service depends upon 
whether it was reasonable. There is no absolute test of what is reasonable, which 
depends upon the circumstances in each case, as is shown by cases dealing with the 
voluntary assumption of risk, such as Harwood v. Haynes (1). 

For THE PENSIONS APPEAL TRIBUNALS AcT, 1943, s. 6 (2), see HALSBURY’S 
STATUTES, Vol. 36, p. 487.] 

Cases referred to : 


(1) Haynes v. Harwood, [1935] 1 K.B. 146; Digest Supp.; 104 L.J.K.B. 63; 
Uy Sl Wed Reo PA ; 


(2) Steele v. Robert George & Co., Ltd., [1942] 1 All E.R. 447; [1942] A.C. 497; 
11] L.J.P.0, 93) 167 L.T. 1. Bid [1942] A.C ; 


APPEAL from the rejection by a Pensions Appeal Tribunal of a claim, by a 
widow, for a pension in respect of the death of her husband, an army officer, 


during war service. The facts are fully set out in the judgment of D 
T. F. Southall for the appellant. ae ENNING, J. 


Hon. H. L. Parker for the respondent. 
Cur. adv. vult. 
DENNING, J. “5 Capt. J. R. Jones died of cancer on Dec. 9, 1943, during 
war service, and his widow now claims that she is entitled to a pension under 
Royal Warrant concerning Retired Pay, Pensions, etc., Dec. 1943 (Cmd. 6489) 
art. 4. She does not suggest that the disease was itself attributable to war 
service, but she claims that it arose during war service and was aggravated 
by it, and that his death was hastened by that aggravation of it, thus btinging 
the case within art. 4 (1) (6) (ii) of the warrant. 

The disease was not noted in a medical report on the commencement of his 
war service. She is, therefore, entitled to a pension unless the evidence shows 
that the conditions set out in that article are not fulfilled. 

The findings of the Tribunal show that Capt. Jones was an officer with a very 
strong sense of duty and a very hard worker. His usual hours of duty were 
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from 9 &.m. until 6.30 p.m. on Six days of the week. Inthe spring of 1942 Capt. 
J ones, while on leave, was examined, by his own medical attendant who found 
him,suffering from digestive disturbance and in a state of general overtiredness, 
and advised him to report sick and have a period of sick leave ; but he refused 
to doso. He was devoted to his duty and would not report sick when he should 
have done so. He carried on for more than a year until at last in July, 1943, 
the same medical attendant discovered a mass in Capt. Jones’ abdomen and 
forced him to report sick and go into the hospital. Cancer was diagnosed and the 
condition was then found to be inoperable. He died 3} months later. 

If Capt. Jones had reported sick in the spring of 1942, when his medical 
attendant had urged him to do so, operative treatment at that time might 
have had the result of prolonging his life. There is no finding that if he had 
reported sick in the spring of 1942 cancer would have been diagnosed and 
operative treatment undertaken, but inasmuch as under the Royal Warrant 
the benefit of any reasonable doubt is to be given to the claimant, I think it 
must be taken, for the purposes of the case, that if he had reported sick at the 
time, it would have had the result of prolonging his life. The Tribunal appear 
to have accepted this view, because they rejected the claim, not on the ground 
that his failure to report sick did not hasten his death, but on the ground that his 
war service could not be held responsible for something which was entirely 
within his own control. They deduced a conclusion adverse to the claimant 
from his failure to report sick before July, 1943, and ask whether they were 
wrong in law in so doing. - 

In my opinion the Tribunal adopted a wrong test. The test is not whether 
the course taken was within his own control, but whether it was a direct conse- 
quence of his war service, and that depends on whether it was reasonable. If 
he acted unreasonably the aggravation of his illness would not be due to his 
war service but to his unreasonableness ; but if he acted reasonably it would 
be attributable to his war service. For instance, a man’s duties may be of such 
importance or he may be so irreplaceable that it may be reasonable for him to 
carry on in spite of his doctor’s advice, and in that case the consequent deteriora- 
tion in his health would be due to war service ; but if he is doing work which 
someone else could quite well do, it might be unreasonable for him to disregard 
the doctor’s advice. 

This test of reasonableness in determining causation is supported by the cases 
about the voluntary assumption of risk, such as Haynes v. Harwood (1), and those 
about a workman undergoing or refusing to undergo an operation, such as 
Steele v. Robert George & Co., Ltd. (2). 

Applying this test, the question becomes whether the evidence shows that 
Capt. Jones acted unreasonably, the benefit of. any reasonable doubt being 
given to the claimant. To that question the findings seem to me to permit 
of only one answer. Here was an overtired man faced with a decision to carry 
on with his war work or to report sick. He was a hard worker and his strong 
sense of duty impelled him to carry on. That cannot be counted unreasonable. 
His war service was, therefore, the cause of his carrying on and not reporting 
sick. That delayed the treatment of the disease and so aggravated it and 

tened his death. 
for answer the second question in the case by holding that the Tribunal was 
wrong inlaw. The first question does not arise. I allow the appeal with costs. 


Appeal allowed with costs. 


Solicitors: William Easton & Sons (for the appellant); Treasury Solicitor 


dent. 
Ses ire Pea pOMACHY:) [Reported by R. BosweEtu, Esq., Barrister-at-Law.] 
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Re LITT’S WILL ‘TRUSTS, PARRY v. COOPER. 


[Court or AppEAL (Lord Greene, M.R., Morton and Bucknill, L.JJ.), 
January 23, 1946.] 

Wills—-Construction—Rule in Lassence v. Tierney—Life interests with remainder 
tu issue and accruer clause on failure of issue—Last survivor dying without 
issue—Rule in Lassence v. Tierney applied to accrued shares——Last survivor 
~bsolutely entitled. 

A testator gave his residuary estate as to one share to a son absolutely 
and as to four other shares to his other four children. In the latter case, 
the gift to each child was absolute in the first instance but was settled by 4 
subsequent clause on the child in question and that child’s children, with a 
provision for a surviving spouse. There followed this accruer clause : 
** And I declare that in case any child of mine shall not have any child 
who under the trust in default of appointment hereinbefore contained 
attains a vested interest in the share of such child of mine and in the case 
of any daughter of mine not leaving any husband. her surviving who shall 
be living at the time of such failure of such daughter’s issue then subject 
to the trusts powers and provisions herein declared and contained con- 
cerning the same share and to every or any exercise of any such powers 
such child’s share and any additional share or shares in the trust fund or 
otherwise which may accrue or be added thereto by virtue of this present 
proviso and the income thereof shall go and accrue to such of my children 
as shall be living at the death of such child of mine and to the children or 
child then living of any then deceased child of mine and if more than one 
in equal shares but so that the children of any then deceased child of mine 
shall take equally between them under this clause the share only which their 
parent would have taken if he or she had been then living and so that the 
share which shall accrue to any child of mine other than {the child whose 
share was given absolutely and not settled] shall be held upon the trusts and 
subject to the powers and provisions herein declared and contained con- 
cerning his or her original share or as near thereto as circumstances will 
admit.” In the events which happened, one share vested in a surviving 
spouse absolutely and the other three shares were finally vested in the 
testator’s last surviving child who died a widow without having had a child. 
The question was whether the accrued shares vested in her absolutely or 
whether they passed on her death to the personal representatives of the 
deceased children from whom they had accrued :— 

HeLp: upon the true construction of the accruer clause, the accruing 
shares were given, in the first instance, absolutely to the child to whom 
they accrued with a subsequent engrafting of trusts in favour of that 
child’s children. The rule in Lassence v. Tierney (1) therefore applied and 
the trusts in favour of that child’s children having failed, the eared 
shares vested absolutely in the last survivor. ; 


(EDITORIAL NOTE. It has apparently never been decided whether the rule in 
Lassence v. Tierney (1) applies to an accruer clause, but Lorp GREENE, M.R., holds 
that there is no logical reason why a trust engrafted upon an absolute interest should 
not, among such trusts, include a further absolute interest, which in its turn is 
subject to settlement. The court holds, therefore, on a consideration of all the 
PAL aie of a will, that the rule does apply to such a clause. : 

S TO THE RULE IN Lassence v. Tierney, see HALSBURY, Hailsham Ean.. V. 1 
p- 214, para. 270; and ror Caszs, see DIGEST, Vol. 44 ” 654- riaray 
and Vol. 43, pp. 643-645, Nos. 790-799. ] vRE Fey Peace aaa 
Cases referred to : 

(1) Lassence v. Tierney (1849), 1 Mac. & G. 551; 4 i : 

115; 15 L.T.O.8. 557. ; 43 Digest 643, 790; 2H. & Tw. 


*(2) Hancock v. Watson, [1 ; , : 
(2) Hancock ¥. Watson, [1902] A.C. 14; 43 Digest 644, 792; 71 L.J.Ch. 149; 85 


APPEAL by the defendant Reginald West Fovar 
gue from an ord 
BENNETT, Vice-Chancellor of the County Palatine Court of ee es 
Oct. 15, 1945. The facts and the relevant clauses of the testator’s will 
fully set out in the judgment of Lorp GreEnr, M.R. “a 
D. L. Jenkins, K.C., and W, Lyon Blease for the appellant. 


C.A.] Re LITT’S WILL TRUSTS 315 


‘ oe Gray, K.C., and G. Maddocks for the respondent Percy Singleton 


Edward Ackroyd for the respondent William Henry Parry. 


LorD GREENE, M.R.: This appeal raises a short question of construction 
on the will of George Litt, who died on Dec. 23, 1907. The question relates to 
the rule which is often inaccurately called the rule in Lassence v. Tierney (1), 
and the question raised by the appeal relates to the application of that rule to 
an accruer clause. I must confess that I am surprised to find that a question 
of this kind has not appeared anywhere in the books, because accruer clauses 
are very common, and one would have thought that similar questions would 
have arisen on other wills. However, we have no assistance from earlier cases 
in this respect. 

The testator by his will devised and bequeathed his residuary estate to his 
trustees with the usual administration directions upon trust to divide it into 
thirty-five equal shares, and to hold eight of such equal shares in trust for his 
son John Graves Litt, as to another eight thirty-fifths in trust for his son Henry 
Villiers Litt, another eight thirty-fifths in trust for his daughter Mrs. Harding, 
another three thirty-fifths in trust for his daughter Mrs. St. George, and as to 
the remaining eight thirty-fifths in trust for his daughter Nina Litt, afterwards 
Mrs. Nina Hedley. He then made provision for substituting for any child of 
his who was dead at his death the issue of such child. Cl. 10 provided that the 
share of the trust fund thereinbefore expressed to be given to each of his children 
other than Henry Villiers should not vest absolutely in such child, but should 
be retdined upon the following trusts. Then in cl. 11 he set out the trusts. 
There are trusts for investment, and then trusts during the life of each child 
to pay the income of his or her share to him or her. By cl. 12, after the death 
of the child the share and the future income was to be held on trust for the 
children of such child as the child should appoint. and, in default of and subject 
to appointment, in trust for all the children of such child attaining 21 or, in the 
case of daughters, marrying. Then there is a hotchpot clause, and a declara- 
tion that the share of a daughter not having a child but leaving a surviving 
husband should go to the husband. 

Pausing there, it is quite clear—and nobody suggests the contrary—that 
there is an original absolute gift to each child with trusts engrafted upon it in 
the case of all of them except Henry Villiers Litt, who takes his share absolutely 
without any provisions for settlement of it. The rule, so called, in Lassence 
v. Tierney (1) applies, therefore, to each of the shares of those other children in 
this sense, that, if the engrafted trusts fail or come to an end without the share 
being fmally disposed of under them, the original gift in favour of the child 
would prevail, and that child’s estate would take absolutely. The rule in its 
most modern statement is to be found in Hancock v. Watson (2), in the speech 
of Lorp Davey. It is to the following effect ( [1902] A.C. 14, at p. 22): 

.. . if you find an absolute gift to a legatee in the first instance, and trusts are 
engrafted or imposed on that absolute interest which f. il, either from lapse or invalidity 
or any other reason, then the absolute gift takes effect so far as the trusts have failed to 
the exclusion of the residuary legatee or next of kin as the case may be. 


I have summarised the provisions of these engrafted trusts down to and 
including cl. 15 of the will, but they do not end there because there is a provision 
in cl. 16 which has given rise to the present question. It is a provision of accruer 
in relation to the share of any child who does not have a child attaining a vested 
interest. These directions for accruer are just as much part of the trusts en- 
grafted on the original gift of the share as are the trusts in favour of the children 
of the child. Cl. 16 is as follows : 


And I declare that in case any child of mine shall not have any child who under the 
trust in default of appointment hereinbefore contained attains a vested interest in 
the share of such child of mine and in the case of any daughter of mine not omnes 
any husband her surviving who shell be living at the time of such failure eee 
daughter’s issue then subject to the trusts powers and provisions herein declared an 
contained concerning the same share and to every or any exercise of any such Psat 
guch child’s share and any additional share or shares in the trust fund or ih lerwise 
which may accrue or be added thereto by virtue of this present proviso and t ren ene 
thereof shall go and accrue to such of my children as shall be living at the pee ‘ su : 
child of mine and to the children or child then living of any then deceased child of min 
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and if more than one in equal shares but so that the children of any then deceased 
child of mine shall take equally between them under this clause the share only which 
their parent would have taken if he or she had been then living and so that the share 
which shall accrue to any child of mine other than the said Henry Villiers Litt shall be 
held upon the trusts and subject to the powers and provisions herein declared and con- 
tained concerning his or her original share or as near thereto as circumstances will 


admit. 


In order to see how the present question arises, it is necessary to say a word 
about the testator’s children. He left five children surviving him. The first 
to die was Henry Villiers Litt, who died on Nov. 20, 1921, without having had 
a child. He, under the will, took an absolute share in any event because no 
trusts were engrafted upon the gift in his favour. The next to die was John 
Graves Litt, who died on June 5, 1931, without ever having been married. 
Accordingly, in his case, the engrafted trusts in favour of his children never 
took effect, and the accruer clause, cl. 16, operated upon his share. One-third 
of his share accordingly accrued to each of the other three surviving children. 
The next to die was Mrs. Harding. She died on June 16, 1931, without having 
had a child, but leaving a surviving husband, who accordingly. under cl. 15, 
took her original share, and under cl. 16 took her accruing share. The next 
to die was Mrs. St. George, who died on Nov. 1, 1932, a widow, having had 
only one child, who died in infancy. Accordingly the original three thirty- 
fifths which she had, and the one-third of John Graves Litt’s eight thirty-fifths 
went to the sole surviving child, Mrs. Hedley. Mrs. Hedley, therefore, at the 
time of her death was enjoying, not merely her own original eight thirty-fifths, 
but one-third of John Graves Litt’s eight thirty-fifths which she took directly 
by accruer when he died, and also Mrs. St. George’s three thirty-fifths, and that 
share of John Graves Litt’s eight thirty-fifths which Mrs. St. George had taken 
by accruer. 

The question raised in this appeal relates to those accruing interests which 
Mrs. Hedley enjoyed. There is no question that with regard to her original 
share, she having left no children and there being nobody to take under the 
accruer Clause, it remained vested in her under the rule in Lassence v. Tierney (1). 
What is said is that these accruing shares, accruing directly or indirectly to her, 
do not vest in her legal personal representative, but remain subject to the original 
absolute gift contained in tle earlier part of the will in favour of the child whose 
original share they represent ; in other words, that those accruing shares go 
back, as to part to the estate of John Graves Litt, whose legal personal repre- 
sentative is before us, and in part to the estate of Mrs. St. George, whose legal 
personal representative is also before us. It is argued, on the other hand 
that the Vice-Chancellor, who accepted the argument I have just mentioned, 
was wrong, and that under cl. 16 itself the Lassence v. Tierney (1) rule falls 
to be applied, by reason of the fact that the gift of accruing shares is a gift which 
is itself, in the first instance, an absolute gift to the child to whom those accruing 
shares accrue, and that that absolute gift, in its turn, has engrafted upon it a 
trust in favour of the children of the child which has failed, and, therefore 
the absolute gift remains. In other words, it is said that, when. the trusts 
engrafted on the original shares of the child are examined, it is found that one 
of the trusts consists of a direction for accruer, and that the direction for accruer 
itself creates an absolute interest, in the first instance, in favour of the person 
to whom the share accrues, and that on that absolute interest trusts are engrafted 
which have failed, and, accordingly, that absolute interest remains 

It is pointed out that the case is rather an unusual one, in that in two different 
places in the will, if the appellants are right, there will be found expressed in 


which in its turn is subject to settlement. If that be the true construction 
the rule in Lassence v. Tierney (1), in my opinion, will apply at that stage, 
The whole controversy here, as always in these cases, turns on the question 


q2 


C.A.] Re LITT’S WILL TRUSTS (LorD GrEEN#, M.R.) 317 


whether, on the true construction of cl. 16, the accruing shar 
as given, in the first instance, absolutely to the child to Oration ies 
with a subsequent engrafting of trusts in favour of that child’s children or 
whether the only gift in favour of the child to whom a share accrues is to be 
found in the trusts by which the accruing share is settled. In my opinion, the 
tom in erie y: yt, Be re ae apply to cl. 16. Nobody can pretend that 
‘he case 1s free from diffic , but ave fo 1 
cats exe Bete tab ana eee rmed a clear conclusion as to the 
I must now look at cl. 16 and analyse some of its language. ‘With regard 
to the direction for accruer, after providing for the case of default by reason 
of which the accruer is to take effect, ‘the testator says : 


+ + + such child’s share and any additional share or shares in the trust fund or other- 
wise which may accrue or be added thereto by virtue of this present proviso and the 
income thereof shall go and accrue to such of my children as shall be living at the 
death of such child of mine... 


Pausing there for a moment, the language used appears to me to be perfectly 
apt to express an absolute gift. The direction is not that the accruing share 
is to accrue to the original share, but that it is to accrue to the then living 
children. It is in terms the share and the income thereof. The testator, there- 
fore, is disposing, not merely of income in favour of the surviving children, 
but also of capital. . 

The next clause is a substitutional clause. It says: 

. . . and to the children or child then living of any then deceased child of mine 
and if more than one in equal shares . . . 


That really is analogous to or corresponds with, although not in terms the same. 
as, the original substitutional clause in respect of the original gift under cl. 10. 
It goes on as follows : 

. . » but so that the children of any then deceased child of mine shall take equally 
between them under this clause the share only which their parent would have taken 
if he or she had been then living .. . 


In those words I ftnd a strong indication that the accruing share is intended to 
be given, in the first instance, absolutely to the child to whom it accrues, for 
this reason: the interest to which the children of a then deceased child are 
substituted is expressed to be the share which their parent would have taken 
if then living. If, on the true construction of this clause, the provisions for 
accruer are to be read as merely a trust for the surviving children for their 
respective lives with a remainder to their children, 7.e., if it is to be read as 
though there is no gift to a child to whom a share accrues other than is to be 
found in the trusts relating to the share and settling it, then all that the child 
would take would be the income of a share. It would never have any interest 
in the capital of a share. Nevertheless, the testator in this substitutional 
clause speaks of the share which the parent would have taken. If the rule in 
Lassence v. Tierney (1) does not apply, the accurate language to have used would 
have been, I think, not the share which the parent would have taken, but the 
share, the income of which the parent would have taken, because ex hypothesi 
the parent never would have taken any share in the capital. 

The clause then goes on : 

. . . and go that the share which shall accrue to any child of mine other than the said 
Henry Villiers Litt shall be held upon the trusts and subject to the powers and provisions 
herein declared and contained concerning his or her original share or as near thereto 
as circumstances will admit. 

It is to be observed that if the Lassence v. Tierney (1) rule applies, those are the 
trusts engrafted on the accrued share. If the rule does not apply, then those 
are the trusts which affect the share in such a way as not to cut down an original 
absolute interest, but to make it clear that no such interest was intended, and 
that the child to whom the share was accruing was only intended to have the 
life interest. In point of position in the clause, these trusts come after the para- 
graph which I have just been discussing, the substitutional clause which refers 
to the share which the parent would have taken. In this very provision itself 
there is another indication, I think, that the view which I am expressing 1s the 
right one. It is this: Henry Villiers Litt took his original share absolutely ; 
it was not settled under the original gift. Therefore he had naturally to be 
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excluded from these directions for settlement. But it is to be observed that 
his share is referred to, and the share of the other children is referred to, by 
precisely the same phrase, viz., “ the share which shall accrue to any child of 
mine.” Inthe case of Henry Villiers Litt, the accruing share was unquestionably 
a share in capital which he took absolutely, and exactly the same language is 
used to describe the share which goes to other children, which it is said is not an 
absolute gift at all. ne 

Taking all those matters into consideration, and giving the best construction 
that I can to this clause, I am of opinion that the decision of the Vice-Chancellor 
was wrong, and that the rule in Lassence v. Tierney (1) applies to the accrued 
shares which, accordingly, go to the estate of Mrs. Hedley, and not to the estates 
of her brother and sister. 


Morron, L.J.: The decision of this appeal turns upon the construction 
of cl. 16 of the testator’s will, although, of course, that clause must be read 
having regard to the will as a whole. It seems to me that the opening words 
of cl. 16 which refer to ‘‘ such child’s share and any additional share or shares 
in the trust fund or otherwise which may accrue or be added thereto by. virtue 
of this present proviso and the income thereof ” were clearly dealing with capital 
as well as income. That could not be disputed. Then the clause continues : 

. shall go and accrue to such of my children as shall be living at the death of such 
child of mine and to the children or child then living of any then deceased child of 
mine and if more than one in equal shares . . . 


Pausing at that point, there could not be, I apprehend, the slightest doubt 
that that is an absolute gift to the children living at the death of the child in 
question, and to the children or child then living of a deceased child of the 
testator, both children and grandchildren taking absolutely. If the clause 
had stopped there, I apprehend that the division would probably have been 
per capita. Then comes what I may call the first qualifying clause, which is 
in the following terms : 


. . . but so that the children of any then deceased child of mine shall take equally 
between them under this clause the share only which their parent would have taken 
if he or she had been then living .. . 


That has the effect of making the division clearly a stirpital division, and, as 
my Lord has said, the reference to the share which their parents would have 
taken fortifies the conclusion (which one would have come to, I think, at first 


sight without these words) that the gift so far is an absolute one. Then the 
clause proceeds : 


_. . . and so that the share which shall accrue to any child of mine other than the 
said Henry Villiers Litt shall be held upon the trusts and subject to the powers and 
provisions herein declared and contained concerning his or her original share or as 
near thereto as circumstances will admit. 

There again that second qualifying clause supports the view that there is an 
absolute original gift. Henry Villiers Litt takes absolutely not because of 
anything which follows subsequently, but because he is excluded from the 
engrafted trusts which are put upon the shares of the other children. 

Regarding this clause by itself, I should not have felt any doubt that it is 
precisely the sort of clause which is referred to in Hancock v. Watson (2). There 
is, as I see it, an absolute gift to a legatee in the first instance, and trusts are 
engrafted or imposed upon that absolute gift. The words “ but so that,” 
and the words ‘and so that”? seem to me quite indistinguishable from such 
words as “ provided always that ’ and ‘“‘ and provided further that.” They are 
suitable words to introduce the engrafting of trusts upon a gift which is in terms 
absolute. The only reason of any force which I think could be advanced for 
giving them some other meaning in this particular will is that cl. 16 is part of 
the trusts engrafted upon the original gift to the testator’s five children. That 
is quite true, but, for my part, I can see no reason why the engrafted trusts 
should not contain another trust of the kind which is generally referred to as 
a Lassence v. Tierney (1) trust, and I think that the engrafted trusts in the present 
case do contain such a trust. 

If I may take, for example, the share of John Graves Litt and trace it through 
shortly, when John Graves Litt died one-third of his eight thirty-fifths of the 
residue went to Mrs. Harding for life, and I need not say more about that 
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because, as Mrs. Harding left a husband, her surviving share passed i 
Then in the case of Mrs. St. George, there was, as I ah g ol.. 16, “A Been cin 
to her, in the first instance, but the gift of accrued shares from John Graves 
Litt was cut down by the words which follow. It was undoubtedly cut down 
and the one-third of John Graves Litt’s eight thirty-fifths which passed to Mrs. 
St. George passed on to Mrs. Hedley. In my view, that fraction, whose career 
I have been tracing, came to rest finally at the point to which it was taken by 
these trusts. It came to Mrs. Hedley absolutely under cl. 16. Trusts were 
engrafted upon that absolute interest which failed, because Mrs. Hedley died 
a widow without ever having had a child, and that fraction of the estate of the 
testator remained at home in Mrs. Hedley’s estate. 

_It is certainly strange that no case appears to have been reported of a similiar 
kind to the present case, but I can arrive at no other conclusion but that cl. 16 
is a Lassence v. Tierney (1) clause, just as much as is the clause containing 
the original gift with the engrafted trusts set out incl. 10. The result must be, 
in my view, that this appeal must succeed and an appropriate declaration 
must be made. 

BUCKENILL, L.J.: I agree. 

Appeal allowed. 

Solicitors : Simpson, North, Harley & Co., agents for Raper & Fovargue, 
Battle (for the appellant); Layton & Co., and Duncan, Oakshott, Morris-Jones 
& Holden, Liverpool (for the respondents). 

[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


Re “LL.” HOTEL CO., LTD. AND LANGHAM HOTEL .CO., LTD. 
[CHancEeRY Division (Uthwatt, J.), December 11, 1945.] 
Companies—Practice—Reconstruction—Transfer of property and liabilities to 

another company—Form of order—Companies Act, 1929 (c. 23), s. 154— 

 £S.C., Ord.-53B, r. 13—Appendices to R.S.C,, 1883, App. L., No. 37. 

Where an application is made to the court under the Companies Act, 
1929, s. 154, for an order transferring the property and liabilities of the 
transferor company to the transferee company, the order should not contain 
any limitation showing that it cannot have the effect of transferring a 
purely personal contract, because such an order can only transfer such 
property as could be transferred by an act inter partes. Where the order 
is one transferring all the property of the transferor company, it is not 
legally necessary to specify all the various properties of the company in 
schedules to the order. R.S.C., Ord. 53B, r. 13, which authorises the 
use of the scheduled form of order, is permissive and not mandatory. 

[EDITORIAL NOTE. This is a point of practice in regard to an order transferring 
property of acompany. It is unnecessary to burden such an order with a full specifica- 
tion of all the properties of the company, and equally unnecessary to negative the trans- 
fer of property such as personal contracts which cannot be transferred inter partes. 

For B.S.C., Orp. 53B, r. 13, and AppENDIx L, No. 37, see YEARLY PRACTICE 
OF THE SUPREME COURT, 1940, pp. 1044 and 2836.] 

Case referred to: 
*(1) Nokes v. Doncaster Amalgamated Collieries, Lid., [1940] 3 All E.R. 549; [1940] 
A.C. 1014; Digest Supp.; 109 L.J.K.B. 865; 163 L.T. 343. 

APPLICATION by adjourned summons, under the Companies Act, 1929, s. 
154, for an order transferring the property of the Langham Hotel Co., Ltd., 
to the ‘‘L” Hotel Co., Ltd., pursuant to a scheme sanctioned by the court 
for the reconstruction of the Langham Hotel Co., Ltd. The summons asked for 
an order (i) that the undertaking and all the properties, rights and powers of the 
transferor company be transferred, pursuant to the Companies Act, 1929, s. 
154 (2) to the transferee company, and (ii) that all the debts, liabilities and duties 
of the transferor company, other than its indebtedness in respect of certain 
debenture stock, be (pursuant to that section) transferred to the transferee 
company. The following questions were raised as to the form of the order : 
(i) whether or not there should appear in the order some limitation showing 
that the order could not have the effect of transferring a purely personal a 
tract ; (ii) whether the use of the form of order authorised by R.S.C., Ord. 
53B, r. 13, was mandatory or permissive. 
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W. Gordon Brown for the applicants, ‘“‘ L’’ Hotel, Co., Ltd. 


Uruwartt, J.: This is an application under the Companies Act, 1929, 
s. 154, for an order vesting the property of the old company (in the Act referred 
to as the “‘ transferor company ”’’) in the transferee company, and two questions 
are raised as to the form of the order. 

As to the first question, it is clear that since the decision of the House of 
Lords in Nokes v. Doncaster Amalgamated Collieries, Ltd. (1), an order made 
under this section in perfectly general terms transfers all the property and all 
the liabilities of the transferor company to the transferee company, but does not 
operate to transfer purely personal contracts. At the root of that decision 
lies the undoubted principle that there is transferred, by virtue of a vesting 
order made under the section, only such property as could be transferred by an 
act inter partes. The point raised by the registrar (and properly raised, I 
think, as it is a matter of general practice and it is right that the practice should 
be correct) is whether or not there should appear in the order some limitation 
which shows that the order cannot have the effect of transferring a purely 
personal contract. I am clearly of opinion that it is neither necessary nor 
desirable that there should appear in the order any such exception. The order 
works according to law when expressed in general terms. Why enter upon a 
statement as to what the effect of the order in a particular case, or particular 
classes of cases, is understcod to be ? I see no reason whatever. 

The second question is in regard to R.S.C., Ord. 53B, r. 13, which authorises 
the use of the scheduled form of order transferring property and liabilities 
under the section: [see R.S.C., App. L. No. 37]. R.S.C. Ord. 588, r. 13, is 
merely permissive and its value lies, I think, in the fact that it gives practitioners 
a guide as to the class of order which may properly be made ; but it certainly 
is not mandatory upon the court that that form of order should be used, nor, 
indeed, is it directory. The language of the rule is permissive. The general 
line which the scheduled form of order follows is that it provides for the’ specifica- 
tion in schedules of the freehold property, the leasehold property, and stocks 
and debentures and other choses in action of the transferor company. 

Two observations may be made upon that form of order. First, compliance 
with it entails a considerable amount of work; and secondly, even when it 
has been complied with, no useful purpose has been effected, because the form 
of the order transfers all the property of the company. What, therefore, 
is the point of specifying some:of it ? It can only have an indirect business 
effect in the sense that it may be convenient to the company to have recorded 
in the order the more important pieces of property which it claims to own. 
The statement that those properties. are transferred by the order does not 
transfer them if, in fact, the company has no title in them, and ean only transfer 
them for such right and interest as the company may possess. So, legally 
there is no need to put any class of property at all in the order in a case sueh ae 
the present. Apart from that, I cannot see any use whatsoever in detailing 
the various properties of the company in the schedule. 

Solicitors : Slaughter & May (for the applicants). 


[Reported by B. AsHKENAazI, Esq., Barrister-at-Law.] 
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OFFICE CLEANING SERVICES, LTD. », WESTMINSTER 
WINDOW AND GENERAL CLEANERS, LTD. 


[House or Lorps (Lord Wright, Lord Porter, Lord Si 
Gcddard), November 26, 27, 28, 19 45.) rd Simonds and Lord 


An appeal by the plaintiffs from the decision of the Court of A 
i a. 28, 1944, and reported in [1944] 2 All E.R., p. 269, was eyeneteie ae 
. Burrell, K.C., and J. Mould for the appellants. 
F. W. Beney, K.C., and L. M. Minty for the respondents. 


Solicitors : Maltz, Mitchell & Co. (for the ll : 
& Oo. (for the respondents). appellants) ; Hardcastle, Sanders 
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Re PARROTT’S WILL TRUSTS, COX v. PARROTT. 

[CHANCERY Division (Vaisey, J.), January 18, 1946.] 

W uls—Construction—Conditions—V alidity—Gift on condition that donee should 
“by deed poll assume ”’ a different Christian name—Gift over if condition not 
fulfilled—Condition void for impossibility—Donee absolutely entitled to gift 

By his will the testator gave his residuary estate, subject to the life interest 
of his wife, to C., on condition that C. should “ by deed poll assume ” a 
certain name, which would involve C. changing not merely his surname 
but his Christian name. There was a gift over in the event of C. not com- 
plying with this condition :— 

HELD: (i) the condition was impossible to fulfil, because a Christian 
name could not be altered by deed poll. 

_ (ii) the condition also failed for uncertainty, because there was no indica- 
tion as to what the testator meant by “ assume.” 

(ili) C. was absolutely entitled in reversion expectant on the death of the 
testator’s widow, and was under no obligation to assume any name. 

[EDITORIAL NOTE. There is little authority on the point, but it: appears to be 
well established thet a Christian name cannot be changed by deed poll. Whether 
this consists of one word or several there is strictly only one Christian name, and the 
name which may now be added on adoption is in a somewhat anomalous position. 
The Christian name being given at baptism, and being a matter primarily relating 
to the. church membership of the holder, it can, on the authority of Lorp Coxz, be 
changed at confirmation if the bishop finds good and sufficient reason. The only other 
method of change is, presumably, by Act of Parliament. 

As TO CHANGE OF CHRISTIAN Name, see HALSBURY, Hailsham Edn., Vol. 23, 
pp. 555, 556, para. 811; and ror Casss, see DIGEST, Vol. 35, p. 703, No. 30 and 
p. 704, No. 32.] 

Case referred to : 

(1) Re Fry, Reynolds v. Denne, [1945] 2 All E.R. 205 ; [1945] Ch. 348; 173 L.T. 282, 

ADJOURNED Summons to determine certain questions arising under the will 
of Walter Parrott. The facts and the relevant clauses of the will are fully set 
out in the judgment. 

E. J.. Heckscher for the plaintiff. 

C. G. A. Cowan for the trustee. 

E. J. T. Bagshawe for the defendant Mrs. Foreman. 

R. C.-H. Horne for the testator’s daughter. 


Vaisry, J.: I have in this case to ascertain the meaning and effect (if any) 
of certain conditions imposed, or sought to be imposed, by the will of the testator 
Walter Parrott upon the reversionary residuary bequest therein contained in 
favour of the plaintiff, Tim Harington Spencer Cox. . 

The will is dated June 16, 1934. By cl..1, the testator appointed General 
Sir Charles Harington and his (the testator’s) wife, the defendant Mary Louisa 
Cotton Parrott, executors and trustees. By cl. 2, he made a disposition of certain 
chattels in favour (in the events which happened) of the plaintiff, whom he 
throughout the will describes as ‘‘ Tim Spencer Cox.”’ Under cl. 8, his residuary 
estate was to be held in trust (a) to pay out of the income thereof £150 per annum 
for the plaintiff’s maintenance, education and benefit during his minority, and 
(b) subject to such payment, to pay such income “free of duty’ (whatever 
that may mean) to the testator’s wife during her life. 

Cl. 9 of the will is as follows : 

Subject to the life interest of my said wife in the income of my residuary estate and 
to the payment of the £150 per annum hereinbefore mentioned I direct my trustees to 
stand possessed of the capital and income of my residuary estate in trust for the said 
Tim Spencer Cox if and when he shall attain the age of 21 years and provided he shall 
within 6 months from the date of my death or his attaining the age of 21 years by 
deed poll assume the name of Walter Tim Spencer Parrott and provided he shall assume 
take or otherwise use my family crest and coat of arms interspersed with the crest and 
coat of arms of the Burgoyne family the baronetage of which was created in 1641 and 
which became extinct on the death of the tenth and last baronet Sir John Montagu 
Burgoyne in 1921. 

The final clause of the will is cl. 10, which is in these terms : 
of the said Tim Spencer Cox not attaining the age of 21 years and (sic) 
tng with the sonditions of cl. 9 hereof then I direct my executors and trustees 
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to stand possessed of both the capital and income of my residuary estate in trust Cie 
such of the daughters of my brother G. L. Parrott as shall be living at the death of the 
said Tim Spencer Cox in equal shares. 


On July 19, 1934, the testator made a codicil to his will which is not material 
to the questions which now arise. He died on June 21, 1938, and his will and 
codicil were on Aug. 5, 1938, duly proved by the widow, the other executor 
having renounced probate. The plaintiff attained the age of 21 years on Aug. 9, 
1945, down to which date the £150 was duly applied for his maintenance, educa- 
tion and benefit.. j ee 

The first question is whether the plaintiff, in order to establish his title to the 
testator’s residuary estate, must within six months from his attaining the age 
of 21 years, i.e., on or before Feb. 9, 1946, “ by deed poll assume the name of 
Walter Tim Spencer Parrott.’? What do those words mean? In my judgment, 
they express the testator’s intention that the plaintiff should take the name 
of Walter Tim Spencer Parrott in lieu of and substitution for his present name 
of Tim Harington Spencer Cox in a two-fold sense, 7.e., first that his compound 
baptismal name of Tim Harington Spencer was to be abandoned in favour of and 
replaced by the new compound name of Walter Tim Spencer, and secondly that 
his surname Cox was to be altered to the surname Parrott. There would be no 
difficulty about the second part of the change, but I hold that the first part is 
impossible. Nobody can alter or part with a Christian name by deed poll. 
It would not, in my judgment, be right to attribute to the testator so fantastic 
and absurd an intention as that the plaintiff should assume the name of Walter 
Tim Spencer Parrott as a compound surname either in lieu of or in addition 
to his patronymic Cox, nor would the court hold that his doing so would comply 
with the provision in the will. That is not what the testator meant him to do. 

The law in this matter is, I think, accurately summed up in Davipson’s 
PRECEDENTS AND FoRMS IN CONVEYANCING, 3rd Edn., Vol. III, Pt. I, where, 
dealing with the subject of provisions requiring a legatee to take the name of a 
testator, it is said, in the footnote on pp. 361, 362: 

When the legatee is of a different Christian name from the testator, he cannot, of 
course, part with his own Christian name, nor can he take that of the testator, except 


as part of a compound surname consisting of the Christian name and surname of the 
testator. 


Apart from the impossibility of fulfilling the condition as I interpret it, there 
are other points of uncertainty about it. What is meant by the word ‘‘ assume ”’? 
Nothing is said as to any subsequent user of the assumed name, or as to the 
duration of any such user, and it may well be that the condition fails on the 
ground of uncertainty in addition to its being, as I hold, impossible. 

‘There are only two, or at most three, ways in which a Christian name may 
be legally changed : (i) it must be assumed by the omnicompetence of an Act 
of Parliament, as, e.g., the Baines Name Act, 1907; (ii) at confirmation, as 
explained in PuitiimorE’s EccirsrasticaL Law, 2nd Edn., Vol. Lp: 517 
where the following passage from CoxKr’s Institutions I, p- 3, is cited : 


If a man be baptised by the name of Thomas, and after, at his confirmati 
bishop, he is named John, he may purchase by the name of his orien ata ewe 
this was the case of Sir Francis Gawdie, Chief Justice of the Court of Common Pleas 
whose name by baptism was Thomas, and his name of confirmation Francis : and that 
name of Francis, by the advice of all the judges, in anno 36 Hen. VIII he did bear 
and after used in all his purchases and grants. : s 


In Burn’s Eccrxstasticat Law, 9th Edn., Vol. II, p. 10, the a 
view that this is still the law is questioned, on the BR d that ccuracy of the 


- + + upon review of the liturgy at King Charles the Second’s restoration, t 
of confirmation is altered as to this point, for now the bishop doth not eee 
name of the person confirmed, and, therefore, cannot alter it. 


This, however, was a mistake, as is pointed out i ; 
s ; in PHILLIMORE’s Ecciesiastt 
Law, Vol. I, p. 517, where it is said : a 


But Lorp Coxsr’s authority cannot be set aside in this wa i 
at the time when he thus laid down the law the confirmation Ae ey pete sai 
Elizabeth, which are not, as might be inferred from the remark of Dr. Burn, diff ae 
in this respect from that of Charles the Second. There seems to be no reason te j achive 
the authority of the precedent cited by Lorp Coxr. os ae 
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Cases in which the precedent has been followed are mentioned in PHILLIMORE’s 
ECCLESIASTICAL Law, and there are records of others in Norrs anp QuERIEs 
4th Series, Vol. VI, p. 17, and 7th Series, Vol. II, p..77; besides which I know 
that bishops have in recent years, on quite a number of occasions, exercised 
this power, and there is a recognition of their right to do so in the directions 
given with reference to the Adoption of Children (High Court) Rules, 1926 
printed in the YEARLY PRactTICcE oF THE SUPREME CouRT, 1940, p. 2345 in 
which it is said : 

The names set out in the c 
be confirmed. 


The bishop’s power is discretionary, and is only exercised for what he regards 
as a good and sufficient reason: It is said to have originated in the need for 
getting rid of lasciva nomina, i.e., names possessing some improper connotation 
which had been given in baptism incautiously, or had subsequently acquired 
such a connotation. A third method by which a Christian name may in a sense 
be altered is under the power to add a name when a child is adopted: [see 
YEARLY PRacTICE OF THE SUPREME CouRT, 1940, p. 2345]. But the precise 
quality of such an added name is, I think, open to some doubt, for no one can 
in strictness possess more than one Christian name, whether it consists of one 
word or of several, and this method may perhaps be regarded as anomalous. 

[VaisEY, J., then dealt with the second of the two provisoes in cl. 9, holding 
that the time limit of six months did not apply to it, and that it was void for 
uncertainty in that the operation of “ interspersing ”’ one crest and coat, of arms 
with another crest and coat of arms is unknown in heraldry and incapable of 
performance, and proceeded :] 

There is further uncertainty in cl. 10 of the will. To make any sense of it 
at all, I should have to change the word ‘‘and’”’ into the word “ or,” and I 
think that some words must have been left out by mistake. The will is in many 
respects very carelessly drawn, and, while I need not in this case rest my decision 
upon any ground of public policy, as in Re Fry (1), I cannot think that the court 
would wish to assist so inartistic an attempt to interfere with a man’s name, 
the one thing which inalienably belongs to him and is the label which indicates 
his identity. I will declare that the plaintiff is now absolutely entitled in rever- 
sion expectant on the death of the testator’s widow, that he is under no obligation 
to assume any name or to assume take or otherwise use any crest or coat of arms, 
and that cl. 10 of the will, in the events which have happened, is no longer 
capable of having any operation. The costs of all parties as between solicitor 
and client will come out of the trust estate. 

Declaration accordingly. 

Solicitors: Suwmmerhays & Co. (for the plaintiff); Golding, Hargrove & 
Palmer (for the defendants other than the testator’s daughter); M. 7. Turner 
& Co. (for the testator’s daughter). 

[Reported by B. AsHKENnaAzI, EsqQ., Barrister-at-Law.] 


ertificate of baptism cannot be altered except if the child 


Re STAPLETON, STAPLETON v. STAPLETON AND OTHERS. 
[CHanceRY Drivision (Roxburgh, J.), January 14, 15, 1946.] 


Wills—Contingent interest in income of residuary estate—Direction to accumulate 
intermediate income—Intermediate income not available for maintenance 
during minority—Trustee Act, 1925 (c. 19), ss. 31 (1), (3), 69 (2). 

Infants—Maintenance—Statutory power of maintenance—Contingent interest in 
income of residuary estate—Direction to accumulate intermediate income— 
Statutory power not available—Trustee Act, 1925 (c. 19), ss. 31 (1), (3), 69 (2). 

By his will the testator provided that out of the income of his residuary 
trust fund £200 a year should be paid to his wife while a widow and the 
balance should be accumulated. He further provided that, on the death 
or remarriage of the wife, such income should fall into the residuary estate 
and the income of the residuary trust fund should then be paid to his 
daughters O, and J. equajly during their lives and to the survivor of them. 
The testator was survived by his wife-and the daughters O. and J., who were 
infants. The question to be determined was whether, after paying the 
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widow £200 a year, the trustees were authorised, under the Trustee Act, 
1925, s. 31, to apply the surplus income of the residuary estate for the 
maintenance of the infants. By subsect. (3) of sect. 31, that section applied, 
in the case of contingent interest, ‘‘ only if the limitation or trust carries 
the intermediate income ” :— 

Hrtp: since the will contained a specific direction to accumulate the 
surplus income of the residuary estate the trustees had no power under 
the Trustee Act, 1925, s. 31, to apply such income for the maintenance 
of the infants. 

Re Reade-Revell (4) followed. 

[EDITORIAL NOTE. It was held in Re Reade-Revell (4) that where there is an 
express trust for accum™lation there is no power under the Trustee Act, 1925, s. 31, 
to apply surplus incomc for the maintenance of infants. RoxBURGH, J., follows this 
decision, holding that it was not decided upon the special words of the will in that case 
as showing a contrary intention to sect. 31 within the meaning of sect. 69 of the Act. 
Re Leng (6) is distinguished as there was there an implied, not an express, trust to 
accumulate and Srmonps, J., was able to hold that maintenance could be allowed. 

As to MAINTENANCE OUT OF INTERMEDIATE INcoME, see HALSBURY, Hailsham 
Edn., Vol. 17, p. 644, para. 1358, and Vol. 14, pp. 352, 353, para. 661; and FOR CASEs, 
see DIGEST, Supp. ; Executors, Nos. 5251 a-d, and Infants, 1058 b.] 

Cases referred to : 

*(1) Re Collins, Collins .v. Collins (1886), 32 Ch.D. 229; 28 Digest 223, 825; 55 
L.J.Ch. 672; 55 L.T. 21. : 

*(2) Re Boulter, Capital & Counties Bank v. Boulter, [1918] 2 Ch. 40; 23 Digest 
452, 5250; 87 L.J.Ch. 385; 118 L.T. 783. 

(3) Re Judkin’s Trusts (1884), 25 Ch.D. 743; 23 Digest 409, 4805; 53 L.J.Ch. 496 ; 
50 L.1'. 200. 

*(4) Re Reade-Revell, Crellin v. Melling, [1930] 1 Ch. 52; Digest Supp.; 99 L.J.Ch. 
136; 142 L.T. 177. 

(5) Re Raine, Tyerman v. Stansfield, [1929] 1 Ch. 716; Digest Supp.; 98 L.J.Ch. 
244; 141 L.T. 25. 

*(6) Re Leng, Dodsworth v. Leng, [1938] 3 All E.R. 181; [1938] Ch. 821; Digest 
Supp.; 108 L.J.Ch. 65; 159 L.T. 355. 

ADJOURNED Summons to determine a question arising under the will of 
William Charles Stapleton. The facts and the relevant provisions of the will 
are fully set out in the judgment. 

J. W. Brunyate for the plaintiffs. 

G. C. D. S. Dunbar for the first defendant. 

C. Montgomery White for the remaining defendants. 


RoxsureH, J.: In this case the testator, William Charles Stapleton, 
died on Nov. 27, 1943, leaving a widow surviving and three children, namely 
the two infant plaintiffs, Olga Mary Stapleton and Josephine Stapleton, and the 
defendant Mrs. Beryl Fanny Blood. The applicants are the two infant children ; 
and the defendants are the widow, the two trustees of the will (namely, Florus 
William John Mason and the National Provincial Bank, Ltd.), and one of the 
testator’s children, Mrs. Beryl Fanny Blood. 

The question that I have to decide is whether the surplus income of the 
ns Ree estate which remained after paying an annual sum to the 
widow sho e applied for the maintenance of the i inti 
the Trustee Act, 1934, Seo ls Site ar Coe eee 

The testator, after appointing executors and trustees, bequeathed small 
legacies to the executor, Mason, and to a domestic servant, and all his furniture and 
certain chattels to his wife absolutely. Then he devised the house in which he 
resided to his trustees upon trust to permit his wife to reside there during her 
widowhood rent free, and there is a provision that : 


. . . she shall provide a home for my infant children during their respective minoriti 
and after her death or r i i aha 
inp ene aes sob apna begat’ shall first happen the same shall fall into 
Then he devised all the residue of his real estate and bequeathed the residue 
of his personal estate to his trustees on trust for sale, calling in and conversion ; 
after payment of his debts and funeral.expenses, they were to invest the residue 
and from and out of the income to pay £200 a year to his wife during her widow- 
hood, and to stand possessed of the balance of the income received from the 
residuary trust fund and hold it upon trust to accumulate the same during the 


E 
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widowhood of his wife ; and such income after the death or remarriage of the 
wife was to fall into and form part of his residuary estate. Cl. 7 Says : 


From and after the death or remarriage of my said wife I direct my trustees to pay 
the income of my residuary trust fund unto and equally between my two children 
Olga Mary Stapleton and Josephine Stapleton during their lives or the survivor of them. 


The interests of these infant plaintiffs are, admittedly, contingent interests, 
and therefore the Trustee Act, 1925, s. 31, according to subsect. (3), only applies 
“if the limitation or trust carries the intermediate income.’ Moreover, by 
sect. 69 (2) of the Act of 1925, sect. 31 applies “if and so far only as a contrary 
intention is not expressed ” in the will. 

Counsel for the plaintiffs has addressed to me a very powerful argument 
based upon Re Collins (1), and also upon Re Boulter (2). -He extracts from 
Re Collins (1) the proposition that the courts do not regard a direction to accumu- 
late income as necessarily inconsistent with an intention to allow maintenance ; 
and he relies on Re Boulter (2) for the proposition that, under the Conveyancing 
Act, 1881, s. 43, the statutory power was available when the income would go 
along with the capital if, and when, the capital vested. In Re Boulter (2) 
YOuNGER, J., said ( [1918] 2 Ch. 40, at p. 47): 


The result of sect. 43, as above indicated, is thus stated by Mr. Wotsten- 
HOLME [WOLSTENHOLME AND TURNER’S CONVEYANCING Aots, 3rd Edn., p. 95] 
in terms which, as Kay, J., in Re Judkin’s Trusts (3) said, appear to be an accurate 
statement of its effect : “‘ Where the income will go along with the capital if and when 
the capital vests, then the income is applicable under the section for the benefit of the 
infant, otherwise not.” © 


Counsel for the plaintiffs further argues that the introduction in the Trustee 

Act, 1925, s. 31, of words which are not to be found in the Conveyancing Act, 

1881, s. 43, (viz., the words which I have already referred to, “if the limitation 

or trust carries the intermediate income ”’) cannot have restricted the ambit - 
of the statutory power of maintenance which existed before that Act came into. 
force. 

I consider myself absolved from expressing any judgment, or even opinion, 
upon the accuracy or otherwise of the argument of counsel for the plaintiffs. 
In fact, I have not pursued it to its full length, because I feel bound by the 
decision of CLauson, J., in Re Reade-Revell (4), the headnote in which is as 
follows : 

A testatrix, who died after the commencement of the Trustee Act, 1925, by her 
will directed the trustees thereof to set apart a specific sum, to accumulate and capitalise 
the income thereof, until A. should attain the age of 21 years ; and, if A. should attain 
that age, then to pay to her the income of that sum during her life and after her death 
to hold the capital sum in trust for her children : Held, that, as the trust for A., for a 
contingent interest for her life, did not carry the intermediate income, the trustees 
had, upon the proper construction of the Trustee Act, -1925, s. 31, no power to apply 
that income towards A.’s maintenance. 

It is perfectly true, as counsel for the plaintiffs pointed out to me, that there 
vere in that will certain provisions for the maintenance and support of the 
infaut there in question, upon which Ciauson, J., might have rested his judg- 
ment. I mention that to show that I have not lost sight of that submission, 
because, in my opinion, he did not rest his judgment upon those provisions. 
What Criauson, J., said was this ( [1930] 1 Ch. 52, at p. 55) : 

the legacy of £40,000 is held in trust to pay the income to the infant 
ie al Mpc ech tee attaining the age of 21 years. By te of eda 31 the 
trustees may during the period of the infant’s minority apply towards her main enance 
the income of the property, provided the trust carries the intermediate income A ee 
sect. 31 (2). Here, there is in the will an express direction to the peeaors be eae ate 
the income during the minority of the contingent life tenant and to add that income 
to the capital sum. 


Then come words which, in my opinion, are vital : 
irecti i i f the infant, being 
f that direction must be that the contingent interest o 1 , 
har ppg te Sach in the income of the fund as it stands when rep aras - panne 
i i i f the property. It was contende ) 
not carry the intermediate income o 7 Bee es ne 
i ar after the death of the tes 
£40,000 trust legacy carries interest as from a year RIE ie Guaine be ate 
i trust which carries the intermediate income within 
ra ew oad the trust of the legacy in favour of the infant and her children 
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and the ultimate remaindermen in default of her children. But in my judgment 
upon the proper construction of the language of the subsection, the trust therein referred 
to is, to apply that language to the present case, the trust which creates the contingent 
life interest in favour of the infant. That is a trust which does not carry the inter- 
mediate income on account of the direction for accumulation. 


In my opinion, that decision is as directly applicable to the case before me 
as any decision on another will could be. I am satisfied that CLAUSON, J., did 
not rest his decision upon the special words in that will to which counsel for the 
plaintiffs called my attention. He did not refer to them at all, and he has 
used language which, in my opinion, excludes any suggestion that he relied 
upon them. Moreover, I am quite certain that he decided the case not upon 
sect. 69 (2) of the 1925 Act, but upon sect. 31 (3). Nowhere in his judgment 
did he refer to sect. 69. Although Re Collins (1) and Re Boulter (2) were apparent- 
ly not cited to him, Re Raine (5) was, and there is a reference in Re Raine (5) 
to Re Boulter (2); but that reference does not incorporate expressly those 
passages in Re Boulter (2) which are most material in the present case, and I 
am inclined to assume that those material passages were not brought to the 
attention of CLauson, J. But none of those things, in my judgment, justify 
me in treating the question as being at large. In my opinion, I am bound by 
the decision of CLauson, J. 

In Re Leng (6) Sttonps, J., was considering a case where there was no express 
trust for accumulation, but an implied trust, the details of which are not material 
to this case. In the course of his judgment, where he reached the conclusion 
that, notwithstanding the implied trust for accumulation, maintenance could 
be allowed, Srmmonps, J., referred to Re Reade-Revell (4) and said ( [1938] 3 
All E.R. 181, at p. 182): 

In that case, the judge had to consider a case where there was a legacy of £40,000 
given by the testatrix upon trust to pay the income.to her husband during his life, 
and, after his death, until the beneficiary should attain the age of 21 years to accumulate 
the income, to add the income so accumulated to corpus, and to pay the income of that 
capital fund to the beneficiary for her life. Having, as I say, that disposition to con- 
sider, he held that it was not possible to maintain the beneficiary out of the intermediate 
income until she attained the age of 21 years. The judge came to that conclusion 
by reason of the fact that in that will there was a specific directior. to accumulate, 
{I desire to stress that sentence because that is what we have in the present case] 
and he held that, having regard to that direction, it was impossible that the child should 
be maintained during her infancy. He did not, as I understand it, intend to decide 
that the old law, then well-established, in regard to the maintenance of infants out of 
intermediate income where those infants would, upon attaining the age of 21 years, 
be entitled to the income of the trust fund, was abrogated. I think he decided that 
case upon the particular language of the instrument which he had to construe, and 
I do not feel that it is an authority which binds me to hold that in the.present case 
the infants are not maintainable out of the intermediate income, which would eventually 
go to increase the capital of the shares to which they will, upon attaining 21, become 
entitled. : 

I think that where Stmonps J., referred to ‘‘ the particular language of the 
instrument ’’ he was referring to the specific directions to accumulate. But, 
however that may be, Stmonps, J., was not dealing with a specific direction 
to accumulate, and he found himself able to distinguish Re Reade-Revell (4). 
I am dealing with a specific direction to accumulate, and I find it quite impossible 
to distinguish Re Reade-Revell (4), by which I consider myself to be bound. 

T shall, therefore, declare that the statutory power conferred by the Trustee 
Act, 1925, s. 31, is not available in the present case. 


Declaration accordingly. 
Solicitors : Bridges, Sawtell & Co. (for all parties). 
[Reported by B. ASHKENAZI, Esq., Barrister-at-Law.] 
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Re JACKSON, DAY vy. ATKIN. 
[CHANCERY Division (Vaisey, J.), January 24, 1946. ] 


W tlls—Construction—Gift of £50 a@ year—* This sum to be applied ” for donee’s 
maintenance and schooling until she attains the age of 21 ’—*‘ 7'o be derived 
from interest of my shares in War Loan 1917 ”—Duration of annuity. 

By his will, the testator gave to his adopted daughter, E. ‘a sum of 
£50 sterling per annum this sum to be applied for her maintenance and 
schooling until she attains the age of 21 years and to be derived from interest 
of my shares in (War Loan 1917).” He then gave the remainder of his 
personal estate, including his shares in ‘“‘ War Loan 1917 ” and other 
shares, to A.B. and directed her, out of the proceeds of those shares, to pay 
10s. weekly to his mother “ for the rest of my mother’s life.’”? From the 
testator’s death until E. attained the age of 21, £50 a year had been applied 
for her maintenance and schooling, but, since she became 21, no payment 
had been made in respect of the annual sum. It was contended by the 
personal representatives of A.B. that, on the true construction of the will, 
the annual sum ceased to be payable after E. attained the age of 21. On 
behalf of E., it was contended that, since the testator had stated that the 
sum was to be derived from the interest of his shares in ‘“‘ War Loan 1917,” 
the gift of £50 a year must be regarded as a gift of the income of a portion 
of that fund, and it was, therefore, a perpetual annuity :— 

HELD: (i) upon the true construction of the will, the gift to E. of £50 
a year was an absolute gift in the first instance and the words that followed, 
“to be applied for her maintenance and schooling until she attains the age 
of 21” were merely a direction as to how the money should be applied 
during E.’s minority. 

(ii) the fact that the testator had stated that the sum should be derived 
from the interest of his shares in ‘‘ War Loan 1917 ”’ could not be regarded 

. as an indication that the testator had intended to make a gift of the income 
of a portion of that fund. The gift could not, therefore, be construed as a 
perpetual annuity. 

(ii) E. was entitled to the sum of £50 per annum during her life. 

[EDITORIAL NOTE, Annuities are frequently given for maintenance and education, 
and these may, on a true construction of the will, cease when the annuitant reaches 
majority. In this case, however, it is held, in view of all the circumstances, that the 
testator did not intend to leave the annuitant unprovided for, and it is accordingly 
construed as a@ gift for life. 

As TO DuRATION oF ANNUITY, see HALSBURY, Hailsham Edn., Vol. 28, pp. 195- 
199, paras. 358-364; and ror CaszEs, see DIGEST, Vol. 39, pp. 135-139, Nos. 292- 
336, and pp. 140, 141, Nos. 345-352.] 

Cases referred to : 
(1) Bent v. Cullen (1871), 6 Ch. App. 235; 39 Digest 137, 308; 40 L.J.Ch. 2650. 
(2) Re Morgan, Morgan v. Morgan, [1893] 3 Ch. 222; 39 Digest 137, 310; 62 
L.J.Ch. 789; 69 L.T. 407. 

ADJOURNED Summons to determine a question arising under the will of 
Alfred Reed Jackson. The facts and the relevant provisions of the will are 
fully set out in the judgment. 

J. V. Nesbitt for the executor. 

J. F. Bowyer for Mrs. Atkin. 

Hon. Denys B. Buckley for the Midland Bank, Ltd., the personal representative 


of Mrs. Bagley. 


VaisEy, J.: In this case I have to decide what is, according to the true 
construction of the will of Alfred Reed Jackson, the quality of an annuity of 
£50, or, to speak with greater precision, the quality of a bequest of a sum of 
£50 sterling per annum. The testator was not a draftsman but a master 
mariner and I have before me the original will which he signed on Sept. 9, 1917. 
It consists partly of print and partly of manuscript in the testator’s own hand- 
writing. He first revokes all previous wills and appoints one Day, an inspector 
of police, and Mrs. Bagley, whom he describes as one who was known as his 
wife, to be executors of the will. Then he proceeds to add what all testators 
do who make use of printed forms; he directs that his debts, funeral and 


testamentary expenses shall be paid. 
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There then follows in print these six words: ‘‘I give devise and bequeath 
unto.” At that point the testator resumes his pen and he inserts these words : 

. . . my adopted daughter Eveline Mary Bemross to be hereafter known as Eveline 
Mary Jackson a sum of £50 sterling per annum this sum to be applied for her main- 
tenance and schooling until she attains the age of 21 years and to be derived from interest 
of my shares in (War Loan 1917) to Annie Mary Bagley the remainder of my money 
namely, cash in bank (L.C. & Midland, Hull) shares in War Loan 1917, shares in Selfridges 
& Co., shares in General Electric Light Company and shares in Eagle Oil Transport 
Company. Out of the proceeds of ‘these shares Annie Mary Bagley must pay to my 
mother Hannah Jackson the sum of 10s. weekly for the rest of my mother’s life. ° 
Then he gives £500 to his brother on the death of Mrs. Bagley. Then he appoints 
Mrs. Bagley to be the guardian of his adopted daughter and says that the child 
is to reside with her : 

. except under exceptional circumstances arising that may render this course 

derogatory to the child. 
Finally he gives his household furniture to Mrs. Bagley. There is a proper 
attestation clause and two witnesses, and the will, which, as I have said, is dated 
Sept. 9, 1917, six weeks or so before the testator’s death on Oct. 31, 1917, was 
apparently admitted to probate on May 29, 1918. 

The testator, apart from his very proper wish to provide for his mother and 
to give some substantial bequest to his brother, had evidently two persons 
in the world for whom he entertained a feeling of affection. One was, if I may 
so describe her, his adopted wife, and the other his adopted daughter. I can 
draw no sort of conclusion as to which of those two ladies stood first in his regard 
or as to whether he wished to benefit one to the prejudice of the other, andI 
have simply to look at the words which he has used. It may be said that 
when he wished to limit the gift to a person for life he knew how to do it because 
there was the direction that Mrs. Bagley should pay to the testator’s mother 
10s. weekly for the rest of her life. That, I think, is an indication that he did 
know how to create a life interest, and it stands against other considerations 
in favour of the view, which has been submitted to me by Mrs. Bagley’s personal 
representative, that this annual sum of £50 ceased to be payable when this 
young lady, who is now Mrs. Atkin, attained the age of 21 years, on Aug. 29, 
1938. It is not disputed that the £50 a year was applied for her maintenance 
and schooling as from the testator’s death until that date; but, since the 
attainment by Mrs. Atkin of her majority, nothing has been paid in respect of 
the annual sum. The question now arises whether that sum continued there- 
after or whether it ceased altogether on the attainment by Mrs. Atkin of her 
majority. 

Now it is to be observed that this is a gift, devise and bequest to Mrs. Atkin 
of £50 sterling per annum, and at that point there is either a full stop, or, at any 
rate, some kind of a period mark, which prohibits me from omitting to make 
some pause at that particular juncture. Then he says: 


. . . this sum to be applied for her maintenance and schooling until she attai 
the age of 21 years and to be derived from [etc.] og pore 


If this had been a gift of £50 sterling per annum to be applied for her maintenance 
and schooling until she attained the age of 21 years, I think I should have come 
to the conclusion that, after she attained the age of 21 years, there was nothing 
more in the gift, that the gift would have been satisfied by the payment being 
made down to, but not beyond, that date. But here I find an absolute gift 
to the lady of £50 sterling per annum ; and the separated direction that the sum 
is “‘ to be applied for her maintenance and schooling until she attains the age 
of 21” is, in my judgment, merely a direction to the executors of Mrs. Bagley 
that, while the lady is under the disadvantage of minority and therefore unable 
to give a receipt for that which is given to her, the £50 is not to be accumulated 
or held up or paid to her notwithstanding infancy, but is to be applied for her 
maintenance and schooling until she attains the age of 21 and -so becomes 
entitled to give a Ripe for that which she has been given. | 
nm my opinion, the view that this was a gift until 21 and not i i 

which the words of the will do not waisanel I pay very titel mente 
questions of possible caprice or anything of that kind. At the same time 
I do not think one ought altogether to overlook the fact that the testator must 


E 
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be assumed to have taken the view that he had towards the adopted 
some, if not all, of the obligations of parenthood. I venture to think iene 
likely that he would have wished to make some provision for her for life rather 
than that he should have contemplated that, as soon as she attained her majority 
she should be, so far as he was concerned, absolutely without resources. 
It was argued by counsel for Mrs. Atkin that this was not merely a life annuity 
but an annuity which was perpetual. On that he cited Bent v. Cullen (1), and 
Re Morgan, Morgan v. Morgan (2). He invited me to regard this as a case 
in which the reference to the ‘‘ War Loan 1917” must be treated as a definite 
gift of the income of a part of the fund, and not merely as an income charged 
upon the fund. Tam not quite certain, however, that it is either of those things. 
I incline to the view that the words “‘ to be derived from interest of my shares 
in War Loan ”’ are nothing more than a direction to his executors as to a good 
way, or possibly the best way (or, it may be, in the testator’s opinion the most 
appropriate way) of providing for this £50. I think the principle is very well 
settled that, if this had been a gift of the income of part of a fund, it would have 
been perpetual: if it was a gift of an annuity charged on a fund, it would, 
prima facie, be for life: I am not quite sure, however, how far that principle 
is applicable to the present case. 

I base my judgment upon the fact that he has given £50 sterling a year to 
his adopted daughter and has superadded to that absolute gift a mere direction 
that, until she was in a position to give a receipt for this annual sum, it should 
be utilised for her benefit in the way of maintenance and education. In the 
result, therefore, I come to the conclusion, and will declare, that, upon the 
true construction of the will, the sum of £50 per annum thereby bequeathed 


’ to the defendant Mrs. Atkin continues to be payable to her during her life 


and that the arrears from the time when she attained her majority must be 
raised and paid. The costs of all parties as between solicitor and client will be 
paid out of the fund in the trustees’ hands. 
Declaration accordingly. 
Solicitors : Pritchard, Sons, Partington & Holland, (for all parties other than 
the Midland Bank, Ltd.) ; Bell, Brodrick & Gray (for the Midland Bank, Ltd.) 
[Reported by B. AsHKENAZI, Esq., Barrister-at-Law.] 


Re GREYCAINE, LTD. 


[CHancery Division (Lord Uthwatt, sitting as an additional judge of the 
Chancery Division), November 26, 30, December 3, 7, 10, 1945, 
January 30, 1946.] 


Companies—Receivers—Remuneration—Receiver appointed at agreed remunera- 
tion by trustees of trust deeds securing debentures—Compulsory winding uwp— 
Application by liquidator for remuneration of receiver to be fixed by the court 
— Jurisdiction of the court—Law of Property Act, 1925 (c. 20), ss. 101 (1) (iii), 
(3), 109 (6)—Companies Act, 1929 (c. 23), 8. 309. 

Under trust deeds securing debentures issued by a company, the trustee 
was empowered in certain events to appoint a receiver at a remuneration 
payable out of the mortgaged premises at a rate not exceeding that allowed 
by the Law of Property Act, 1925, s. 109, but the amount to which the 
percentage was to be applied was not stated, In 1936, a receiver was 
appointed by the trustee and, contrary to the provisions of the Law of 
Property Act, 1925, s. 109, he was authorised to retain, out of the mortgaged 
premises and moneys, to be received, all costs and charges, as well as com- 
mission at the rate of 5 per cent. of the gross amount of all moneys received. 
In 1937, an additional receiver was appointed.- The company’s works 
having been destroyed by enemy action in 1940, in -1941 the remaining 
stock and plant were sold. In 1944, an order was made for the compulsory 
winding up of the company. The receivership was still on foot and the 
total sums received by the receivers amounted to almost a million pounds, 
about three-quarters of which represented trading receipts. On May 26, 
1945, the liquidator applied to the court, under the Companies Act, 1929, 
s, 309, to fix the remuneration of the receivers. ‘Two questions were raised 
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as to the construction of sect. 309: (i) whether the cours had any jurig- 
diction where a receiver had been appointed at an agreed Saciaiiqeabw ss ; 
(ii) whether an order could be made which covered the past, or whet 7 
the jurisdiction could be exercised only in respect to the future. 7 — 
to the first question, it was contended on behalf of the receivers that ie * 
309 only applied where there ‘had been no effective agreement as to 4 
iver’s remuneration :— 
aus 4) since sect. 309 applied only where a receiver had pees 
appointed and his remuneration would, normally, have been expressly 
agreed, the court had jurisdiction under the section to fix the remuneration 
of a receiver even where he had been appointed at an agreed remuneration, 
(ii) the jurisdiction of the court could only be exercised in respect to a 
future, because the jurisdiction given by the section was not to fix the 
amount payable, but the amount “to be paid.”” The object of the section 
was to enable the court, on the application of the liquidator, to regulate 
the course of business as regards a receiver’s remuneration after a windirig 
up had begun ; it was not intended to enable the: court to re-open matters 
that had been duly carried out before an application under the section had 
been made. 


EDITORIAL NOTE. Sect. 309 of the Companies Act, 1929, contained a new provi- 
pA epost the court may, on the application of a liquidator, fix the remuneration 
of @ receiver appointed under powers contained in any instrument. _It is now held 
that this power of the court overrides any agreement as to remuneration made at the 
time of appointment, but does not extend to granting remuneration at a different 
rate to that agreed for the period previous to the order of the court. 

For APPLicaTION OF LiguIDATOR TO Fix REMUNERATION OF RECEIVER, see HALS- 
BURY, Hailsham Edn., Vol. 5, p. 516, para. 837.] 


Motions to discharge an order of the registrar made on an application to the 
court under the Companies Act, 1929, s. 309. The facts are fully set out in the 
judgment. he 

H. Wynn-Parry, K.C., and V. R. Aronson for the liquidator. 

J. W. Brunyate for Bernard Harry Brigham, the receiver. me 

C. W. Turner for the personal representative of John Wilcock, the additional 
receiver. 

- Cur. adv. vult. 

Lorp Uruwatt: By virtue of deeds dated July 8, 1929, and Nov. 16, 
1934, Greycaine, Ltd., a company incorporated under the Companies Acts, 
charged its undertaking to a trustee as security for moneys payable under 
debentures issued by the company. The deeds provided that in certain events 
the trustee might appoint a receiver of the mortgaged property, the trustee 
being empowered to invest the receiver with such powers and discretions as 
he might think expedient. The provision made as to the receiver’s remunera- 
tion was as follows : 


The remuneration of such receiver shall be payable out of the mortgaged premises 
and shall be at such rate not exceeding that provided in the Law of Property Act, 
1925, s. 109, as the trustee may from time to time determine. 


On Nov. 20, 1936, Brigham, called in the deed “ the receivers,’’ was duly 
appointed receiver by the trustee and by the terms of the appointment the 
receiver agreed to act as receiver, and the following provision was made as to 
his remuneration : 


The trustee authorises the receivers to retain out of the mortgaged premises and/or 
the moneys to be received by the receivers hereunder:: (a) for their remuneration 
& commission at the rate of 5 per cent. of the gross amount of all moneys received 
by them ; (6) all costs charges and expenses reasonably and properly incurred by them 
in the exercise of their powers as receivers. 

On Apr. 8, 1937, Wilcock was appointed an additional receiver. On Mar. 8, 
1944, an order was made for the compulsory winding up of the company. On 
Oct..30, 1944, Wilcock died. 

The business of the company was carried on by the receivers from 1936 to 
1940. In 1940 the works of the company was destroyed by enemy action 
and in 1941 the remaining stock and plant were sold for over £100,000. The 
1eceivership is still on foot, as other assetsremain tobe gotin. The total sums 
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received by the receivers were little short of a million pounds, approximately 
three-quarters of this sum representing trading receipts. The 5 per cent. 
en in the instrument of appointment when applied to the receipts works 

& very large sum, and the receivers have out of the moneys come to their 
hands retained their remuneration. On May 29, 1945, the liquidator took out 
a& summons under the Companies Act, 1929, s. 309, to which Brigham and the 
legal personal representatives of Wilcock were made respondents, asking the 
court to fix the remuneration of Brigham and Wilcock as receivers. Sect. 309 
runs as follows: . 

The court may, on an application made to the court by the liquidator ofa company, 
by order fix the amount to be paid by way of remuneration to any person who, under 
the powers contained in any instrument, has been appointed as receiver or manager 
of the property of the company, and may from time to time, on an application made 
either by the liquidator or by the receiver or manager, vary or amend any order so made. 
On that summons the registrar made the following order on Oct. 23, 1945, 
after reciting the order to wind up and an order dated June 7, 1945, for delivery 
of accounts by Brigham, and certain affidavits : 

It is ordered that the remuneration of the said Bernard Harry Brigham and Frederick 

Wilcock deceased as such receivers as aforesaid be and the same is hereby allowed at 
the sum of £15,000. 
The matter comes before me on motions to discharge that order. The order 
is obviously unsatisfactory in form, but it is common ground that it was intended 
to operate as an order determining the total remuneration properly payable to 
the receivers in respect of the period beginning with the commencement of the 
receivership until a recent date. The registrar has informed the court that he 
intended to apply a scale in which receipts were taken into account, and, pre- 
sumably, the period covered ends with the date of the last receipt taken into 
computation. To this there mrust be added that the registrar informed the 
court that he had made a slip in working out the scale he had in mind. 

In these circumstances, the normal course would be to discharge the order 
and remit the matter back for reconsideration by the registrar without further 
ado; but the parties desire to have decided by the court two questions of 
construction of sect. 309 of the 1929 Act, which were raised before the Registrar. 
The first question is whether the court has any jurisdiction at all where a receiver 
has been appointed at an agreed remuneration ; the second is whether an order 
can be made which covers the past, or whether only the future can be dealt with. 
I propose to deal with these questions so far as raised by the facts of this par- 
ticular case. I propose to assume that the receivers were duly appointed and 
that some remuneration was duly allotted to the receivers on a percentage 
basis applicable to receipts as they come in. I observe only in passing that, 
in the trust deeds, the amount to which the percentage was to be applied was 
left to inference and that in the appointment, contrary to the provisions of the 
Law of Property Act, 1925, s. 109, the receivers were to be entitled to expenses 
as well as commission. 

In considering sect. 309 of the 1929 Act, there are various matters which 
should be borne in mind. The first is that, under the Law of Property Act, 
1925, s. 101 (1) (iii), there is, subject to any contrary intention expressed in a 
mortgage deed, given to a mortgagee of any property power “to appoint a 
receiver of the income of-the mortgaged property ” (and in certain exceptional 
cases, where the property is of the nature of income, a receiver of the property 
itself)—the power being capable [under subsect. (3)] of extension or variation. 
Sect. 109 (6) of the 1925 Act contains a consequential provision as to the remun- 
eration of a receiver so appointed. Save in rare cases, securities given by 
a company registered under the Companies Acts fall within the term ‘ mortgage 
deed’? as defined in the Act of 1925. Secondly, in the case of trust deeds 
securing debentures or debenture stock and in the case of debentures not sup- 

rted by a trust deed, it is, and has for many years been, the common practice 
to give to the trustees, in the first case, and to a debenture holder, in the latter 
case, power to appoint a receiver of th 
has been to deal with the receiver’s remuneration in terms. In the case of trust 
deeds, the usual provision was, and is, that the trustees may fix his remuneration 
subject in certain cases to a limitation, In the case of debentures, the provi- 
sions of the Law of Property Act, 1925, or its predecessor, the Conveyancing 


e mortgaged property itself. The practice: 


~~ 
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Act, 1881, were, and. are, incorporated with certain variations. The eet 
method of fixing remuneration is by reference to a percentage based agi e 
value of receipts from transactions into which the receiver from time to time 
enters and, so far as I am aware, the commercial practice is that the amount 
or scale of remuneration is agreed -when the receiver is appointed. Powers 
wider than those implied by the Acts—e.g., powers of sale or carrying on a busi- 
ness—were, and are, usually given to receivers appointed under a debenture 
and, where there is a trust deed, the practice has been either to give these powers 
to the receiver or to enable the trustees to delegate to him all or any of the 
powers and discretions as to sale and otherwise given to the trustees under the 
terms of the deed. The result is not satisfactory. In any negotiation as to 
the terms of a security, the question of the receiver’s remuneration is hardly 
likely to be discussed at all. Common form is adopted. The effect of the appli- 
cation of statutory provisions, designed to deal with the case where the receiver 
is receiver of income only, to a case where the receiver may also deal with the 
corpus is not a matter which the persons concerned are likely to have in mind. 
Again, it would be difficult, perhaps impossible, to upset an exercise in good 
faith by the trustees of their power to fix remuneration. Lastly, remuneration 
assessed by reference to the value of transactions may or may not work fairly. 
Logically, the value of the property dealt with is irrelevant (though in practice 
one may be driven to it) if the end sought to be achieved is fair reward for skill 
and labour. One further matter may be mentioned. One usually finds, where 
debentures are outstanding, that the appointment of a receiver precedes the 
commencement of a winding up. It is, I think, legitimate to approach the 
construction of sect. 309 with these considerations in mind. 

As regards the first question, I have no doubt. Sect. 309 applies only where 
a receiver “‘ has been appointed,”’ and, normally, his remuneration will have been 
expressly agreed. To hold that the section applied only where there was no 
effective agreement as to remuneration would be to disregard entirely the position 
which required to be dealt with and to reduce the ambit of the section to a 
microscopic quantity. That microscopic quantity would be ascertained in 
this way: “‘ Fix ”’ is said to mean ‘‘ make certain what is not certain.” , There 
may be cases where there is no provision in operation. The receiver in such 
a case would be entitled to be remunerated on a quantum meruit basis ; and the 
function of the section is to give the court, in its winding up jurisdiction, power 
to fix the amount in fact payable. This argument disregards reality. The 
grammatical meaning is clear; and no absurdity or departure from the intent 
of the legislation, as appearing in the section, is involved in adhering to it. 
“ Fix ”’ means fix, operative agreement or not. Just as under the Companies 
Act, 1929, s. 79, the liquidator and creditors have rights which override the 
company’s bargain, so, under this section, the liquidator has rights denied to the 
company. : 

There is more substance in the second point raised. It was argued that, 
as the discretion given to the court was a judicial discretion, there was no 
reason why sect. 309 should not be widely construed. The court would be 
bound to take into account all the surrounding circumstances, including, in 
particular, the fact that services had been rendered on the basis of a bargain 
duly made, and the further fact, if it were the fact, that the agreed remuneration 
referable to those services had been duly satisfied. No injustice would arise. 
This may be true, but it is not an argument directed to the construction of the 
section. In my opinion, the jurisdiction can be exercised only as respects the 
future. The jurisdiction is not to fix the amount payable, but the amount 
“to be paid,” and these words point to regulating the course of events in the 
future, not to the possibility of reviewing the past. The section, to my mind, 
is directed to enabling the court, on the application of the liquidator, to regulate 
the course of business as regards a receiver’s remuneration once a winding up 
has begun, and not to enabling the court, when.a winding up has begun, to 
re-open matters that have been duly carried out before an application under 
‘the section has been made. 

It is not necessary for the purposes of the particular case before me to define 
the construction more closely. The parties here are not concerned with the 
question whether ‘‘ remuneration to be paid ” means remuneration to be paid 
in the future, whenever the services were rendered, or remuneration to be 
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paid as respects future services. I propose to express no opinion u 

point. Nor, again, are they concerned with the Fuaeuon phenher ia ag Asa 
called the future means the date of the application or the date of the order 
but it 1s, In my view, clear that the date of the application is the material date. 
_ Whether I am right or wrong in my construction of the section, the order 
in view of the registrar’s slip, must be discharged. With a view to enabling 
the matter to be effectively considered by the Court of Appeal, I propose to 
remit the matter to the registrar, with a direction—the form of which is dictated 
by the particular facts of the case—that any order made by him is not to relate 
to remuneration which, pursuant to the terms of the trust deed and the instru- 
ment appointing the receivers, has, prior to the date of the liquidator’s applica- 
tion, accrued payable to the receivers. 

Order discharged. Matter remitted to the registrar to be reconsidered in accord- 
ance with the direction given. 

Solicitors : Cosmo Cran & Co. (for the liquidator) ; F.C. Hampshire, Harpenden 
(for the receiver); Roney & Co. (for the personal representative of the ad- 
ditional receiver). 

[Reported by B. AsHKENAzI, Esq., Barrister-at-Law.] 


Re FOSTER, COOMBER v. GOVERNORS AND GUARDIANS OF 

THE HOSPITAL FOR THE MAINTENANCE AND EDUCATION 

OF EXPOSED AND DESERTED YOUNG CHILDREN AND 
OTHERS. 


[CuanceRy Division (Romer, J.), November 23, December 21, 1945.] 


Wills—Construction—“ The residue of my estate to be divided equally’? between 
testator’s brother and sisters “‘ during their lifetime ’”’—‘* After their death 
to be evenly distributed’ between testator’s nephews and nieces—Implied gift 
to survivors or surviver of first takers—Second takers to take per capita on 
death of last survivor of first takers. 

By his will, the testator, after making certain pecuniary and specific 
bequests, gave: ‘‘ The residue of my estate to be divided equally between 
my brother and my four sisters during their lifetime but after their death 
to be evenly distributed between my nephews and nieces.’’ The testator 
died a widower without parent or issue. The brother and the four sisters 
mentioned in the will were his only brother and sisters. They were all 
five living at his death, but the brother had died subsequently. There 
were seven nephews and nieces. The question was whether, on the brother’s 
death, the one-fifth share of income which he had enjoyed during his life 
passed to the sisters or to the nephews and nieces. It was contended 
on behalf of the nephews and nieces that, by reason of the rule applied 
in Re Hutchinson’s Trusts (2), the brother’s share passed to the nephews 
and nieces immediately on his death :— 

Hep: (i) upon the true construction of the will, the testator intended 
his residuary estate to pass as an entirety, and not in successive shares, 
to the nephews and nieces per capita, after the brother and all the sisters 
had died. 

(ii) the application of the rule in Re Hutchinson’s Trusts. (2) was not 
imperative where, on the true construction of the will in question, the gift 
to the second takers was per capita and not per stirpes. The rule could, 
moreover, be displaced by a sufficiently clear indication in the will of the 
testator’s intention that the estate or fund in question, when passing to 
the second takers, was to pass to them as one entirety or mass. The rule, 
therefore, did not imperatively apply to the gift in question. — 

(iii) the income of the testator’s residuary estate was divisible equally 
between the testator’s four sisters, and the survivors or survivor of them 
for the time being. On the death of the last survivor, the whole capital 
of the estate would be distributable amongst the testator’s nephews and 


nieces. 
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RIAL The court in this case refuses to apply the rule adopted in 
pets adobe (2), where a gift over to children after the death of a gar gered 
“share and share alike” was construed as a gift after the respective deaths of the 

iv i is i ding in the word “ respective 
parents to the respective children. This involves reading te ia ts bacon 
twice, arid it is held that where the words of the will permit, such a gift is to sel 
as a gift to the children per capita and not per stirpes after the death of the last surviv 
ae Ao or Girt to Survivors, see HALSBURY, Hailsham imate he 
44, pp. 431, 432, para. 478; and ror CasEs, see DIGEST, Vol. 44, pp. 1212—I1215, 
Nos. 10480-10508. ] 

‘ases referred to : 
ay Abrey v. Newman (1853), 16 Beav. 431; 44 Digest 995, 8533; 22 wetness 
*(2) Re Hutchinson’s Trusts (1882), 21 Ch.D. 811; 44 Digest 1003, 8602; 51 L.J.Ch. 
924; 47 L.T. 573. . 4d Dicest 1215 
*(3) Re Browne’s Will peg te Pues edi [1915] 1 Ch. 690; iges ’ 
10506; 84 L.J.Ch. 623 ; a bt hy 
*(4) Re Trion Gibbs v. Lassam, [1927] 1 Ch. 421; 44 Digest 997, 8544 ; 96 L.J.Ch. 

345; 136 L.T. 764. ; 

*(5) Re Telfair, Garrioch v. Barclay (1902), 86 L.T. 496 ; 44 Digest 1215, 10503. 

*(6) Re Ragdale, Public Trustee v. Tuffill, [1934] Ch. 352 ; Digest Supp. ; 103 L.J.Ch. 

181; 150 L.T. 459. 

(7) Re Riall, Westminster Bank, Ltd.v. Harrison, [1939] 3 All E.R. 657 ; Digest Supp. 

ADJOURNED Summons to determine a question arising under the will of 
Thomas Oliphant Foster. The facts and the relevant clause of the will are 
fully set out in the judgment. 

G. D. Johnston for the trustee. 

P. J. Sykes for the testator’s sisters. : 

OC. W. Turner for the nephews and nieces (children of the testator’s sisters) 
and the personal representative of a deceased nephew. 

C. A. J. Bonner for the daughter of the deceased brother. 

Cur. adv. vult. 

Romer, J.: By his will dated Oct. 14, 1936, the testator, Thomas Oliphant 

Foster, devised and bequeathed all his real and personal estate to his executors 

therein named, subject to the payment of his funeral and testamentary expenses 

and debts. After making certain pecuniary and specific bequests, the testator 
expressed himself as follows : 

The residue of my estate to be divided equally between my brother and my four 
sisters during their lifetime but after their death to be evenly distributed between my 
nephews and nieces. 

The testator died on Mar. 12, 1942. He was a widower without parent or 
issue and he left him surviving one brother and four sisters. The originating 
summons which is now before me was taken out on Sept. 9, 1942, and raised 
certain questions of construction, most of which were decided in Dec., 1942, 
by Srmonps, J., as he then was. Question 1 (c) of the summons, which is the 
question which I have now to decide, is in the following terms : 


Whether the income of the residuary estate is divisible equally between the testator’s 
brother and four sisters and the survivors and survivor of them for the time being 
and on the death of the last survivor the whole capital is distributable amongst the 
testator’s nephews and nieces or whether as and when each brother and sister of the 
testator dies the capital producing his or her share of the income becomes distributable 
amongst his or her children or alternatively amongst all the testator’s nephews and 
nieces or whether on such death the income previously payable to such deceased 
brother or sister becomes undisposed of until the death of the last survivor of the 
brother and sisters or how. otherwise the plaintiff ought to deal with the income and 
capital of the said residuary estate. 

At the time when the matter was before Lorp Stmonps, the testator’s brother 
and four sisters were all alive and the order which he made was confined, so far 
as the above question is concerned, to a declaration that the income of the 
residuary estate of the testator was divisible equally between the testator’s 
brother and four sisters during their joint lives. The rest of the question 
was directed to stand over, with liberty to apply. Since this order was made, 
the testator’s brother, Frederick: Boswall Foster, has died, his death occurring 
on July 17, 1943. The summons was accordingly restored for argument and 
decision on question 1 (c). The testator had seven nephews and nieces who were 


represented before me, as also were the testator’s next of kin and other interested 
parties. 
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doe ne. rei Apeucgralanch T should come to the conclusion that, on the true 
* ae pa aalae : SSURROR's residuary disposition which I have read, the gift 
ies P . and nieces was not intended to take effect until the death of the 

e testator’s brother and four sisters, and that, until that event 
pes the brother and sisters for the time being alive would share the income 
— y between them and that the survivor would take the whole income 
or the remainder of his or her life. The reasons that would lead me to. this 
apie are as follows. It is clear, in the first place, that, as each brother 
~ sister dies, his or her interest in the estate ceases. It is equally clear that 
the interest of all of them does not cease with the death of one. Accordingly, 
I read “ during their lifetime ” as meaning “‘ during their respective lives.”’ 
Having created these interests, the testator then turns his attention to the 
passing of a particular subject-matter at a particular point of time. What, 
then, is the subject-matter and what is the point of time ?_ The subject-matter 
would appear to be that which the testator has already described at the beginning 
of the disposition, viz., ““the residue of my estate.’ That is an expression 
which, if taken by itself, can mean only one thing, viz., the estate as a whole. 
Then what is the point of time at which the estate as a whole is to go to the 
nephews and nieces ? It is expressed to be after the death of the brother and 
sisters. I should have thought that it would be difficult to say that that point 
of time had been reached while one or more of the brother and sisters were 
still alive, and that it could not be said to have arrived until all of them were 
dead. It is suggested, however, that the prima facie conclusions which I have 
indicated, both as to the subject-matter of the ultimate gift and as to the time 
when it was to take effect, are erroneous having regard to the authorities relating 
to this kind of disposition which are to be found in the reports. These authorities 
it is argued, demonstrate that, as each brother and sister dies, the aliquot share 
of income set free by his or her death becomes payable thenceforth to the nephews 
and nieces who, but for the still subsisting,income interests of such of the other 
first takers as survive, would immediately become entitled to payment of an 
aliquot share of capital. In other words, it is said that the gift to the nephews 
and nieces which follows the disposition in favour of the brother and sisters 
should read in some such sense as “ but after their respective deaths their 
respective shares of or interests in the residue of my estate are to be evenly 
distributed between my nephews and nieces.” 

I will refer now to the authorities, some of which are not easily reconcilable. » 
Abrey v. Newman (1) was a decision of Sir Joun Romitiy, M.R. ~ In that case : 

The testator, after having given certain personal estate to his wife for life, proceeded 

as follows: ‘All the above-named property to be equally divided between Benjamin 
James and his wife Ann James, and Charles Abrey and his wife, for the period of their 
natural lives, after which, to be equally divided between their children ; that is to say, 
the children of Benjamin James and Charles Abrey above-mentioned.” 
Sir Joun Romiiy’s decision involved the view that the words ‘‘ after which ” 
meant “after their respective deaths.’ Benjamin James and Ann his wife 
had both died, leaving children ; the wife of Charles Abrey was also dead leaving 
children surviving her by Charles Abrey, who was still alive. The judge, after 
observing, first, that the share given to Benjamin and Ann was given, in the 
first instance, to the parent and the gift afterwards was to take effect on the 
death of that parent, and, secondly, that it was not possible to read “ their 
children ” as “their respective children’ because of the subsequent words 
“that is to say, the children of Benjamin James and Charles Abrey,” held 
that upon the death of Benjamin James and his wife their share was divisible 
per capita amongst the children of Benjamin James and of Charles Abrey. 

Re Hutchinson’s Trusts (2) was a decision of Kay, J., In that case: 

A testatrix bequeathed personalty in trust for A.B. for life, and after his decease 
for his issue, and on failure of his issue to F.H.S. and B.S. share and share alike, “ and 
after the decease of the said F.H.S. and B.S. to their children share and share alike, 
and to their heirs for ever.” F.H.S. died without having had issue, B.S. survived him 
and died leaving children, and A.B., who survived them both, died without issue. 
The judge found himself constrained by the authorities, and contrary to the 
inclination of his own mind, to construe the bequest as ‘‘ a gift after the respec- 
tive deaths of F.H.S. and B.S, to their respective children,” with the result 


that, as there had been ; 
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i of them in the first instance only cut down in favour 
of his “ate Pra staan pari happened the fund was divisible in moieties between 
the representatives of F.H.S., and the children of R.S. ; 
Kay, J., after reviewing the relevant cases which had been decided down to 
that time, expressed himself as follows, (21 Ch.D. 811, at p. 816): 


The balance of authority seems to me, therefore, to show that there has ee oe 
down what I must consider rather an artificial rule, a rule which I eto ; “8 a 
siderable advantages, if both the tenants for life, or the persons to whom pr 00 
was first given have children ; but in this case one of them has died page 1e 3 “es 
without issue; and the question is, under those circumstances, how the gift el te) 
construed. .I think I am bound by authority to say that the words “ after coe 
of the said [F.H.S.] and his brother [H.S.],”” mean after their Lempeceys imy 5: os 
after the decease of each of them, and that there is a disposition of the share o Seir* 
which was.an absolute interest in the first instance upon his death. Now what is ‘ = 
disposition ? It is to their children. Well; following the decisions, and fetersiri ly 
assisted, I must say, by an argument which Mr. Hastings used, and which ste 
that in that place this must mean their respective children, because there et | - 
possibly be any child who could say I am the child of both, Iam bound to read “ af re 
the death ” as meaning ‘‘ after the death of each,” and “ to their children ”’ as a 
their respective children.” I admit the force of Mr. Hastings’s argument on that 
part of the gift; and I think these authorities have laid down a rule of construction 
which I am bound to follow; therefore, I so decide. 


The judge arrived at this decision notwithstanding that, as he pointed out 
(21 Ch.D. 811, at p. 814), it involved ‘‘ the addition at least of the word respec- 
tive,’ once, if not more than once,” to the language which the testatrix had 
actually used. ‘ 

In Re Browne’s Will Trusts (3) SARGANT, J., had to consider a disposition 
by a testator of an estate to trustees : 


- . « “upon trust to pay the income thereof to each of such of my said six nieces as 
shall be living . . . at the time of ” the death of “ the survivor of my said wife and son, 
for and during the respective lives of my said nieces, and, from and after the decease 
' of my said six nieces, to stand possessed of my said trust estate and the income thereof, F 
upon trust for such children of the testator’s son as should be living at the son’s death. 
Three only of the six nieces survived the testator’s widow and son, and these three 
were all living. The son left one child him surviving: Held, that as each niece died, 
her share of the income did not belong to her legal personal representative until the death 
of the last surviving niece, and did not go over to the surviving nieces or niece, and that 
there was not an intestacy as to such share of income until the death of the last sur- 
viving niece ; but that, as each niece died, her share of income went immediately to 
the remainderman, the’ son’s child. 


Sareant, J., after pointing out that four possible constructions had been argued 
before him, said that the real difficulty lay between two of them, viz., whether 
the income went equally between the survivors or survivor of the nieces for the 
time being or whether on the death of each niece the ultimate gift to the remain- 
derman took effect in respect of her share. The judge, after referring to certain 
authorities, including Re Hutchinson’s Trusts (2), came to the conclusion that 
the latter of these two constructions was the right one. He read the words 
“from and after the decease of my said six nieces ” as meaning ‘‘ from and after 
the decease of my said six nieces respectively ” or ‘‘ from and after the deceases 
of my said six nieces.”. He was assisted to this interpretation by the precision 
of the preceding words “ during the respective lives of my said nieces ’’ and by 
the rule of construction ( [1915] 1 Ch. 690, at p. 695): 


. . that such words as “ from and after the decease ” are proper words of remainder 


and are often merely equivalent to “‘ subject to ” or “on the cesser of ” the preceding 
interests. 


It is to be observed that in this case the donee in remainder was not the child 
of any of the tenants for life who took preceding interests in income. 
In Re Errington (4) : 


The testator gave the income of the one-third part of his residuary estate to his 
daughter E. for her own absolute use and benefit, and from and after her decease 
such one-third part was to be divisible between his daughters J.G. and S.L., or “if 
dead between their issue share and share alike.” J.G. died in the lifetime of E., leaving 
issue: Held, that on the death of E. the issue of J.G. took a moiety of the one-third 
part of the testator’s residuary estate in equal shares per capita. 
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In the course of his judgment, Romer, J., said ¢[1927] 1 Ch. 421, at pp. 425, 
426) : ; 

There is @ rule of construction referred to by Kay, J., in Re Hutchinson’s Trusts (2) 
which is so binding that Kay, J., felt, in the case before him, compelled to give effect 
to it, although but for the authorities laying down that rule of construction he would 
have decided differently. The rule, stated in its simplest way, is this: Where a 
testator gives the income of his estate to two people, A. and B., for their lives and follows 
that gift by a direction that at their death, or at their deaths, or at or after the death 
. or deaths of A. and B, the property is to go to their issue, the court does not construe 

the gift as a gift only to take effect on the death of both in fevour of the issue of both, 

but construes it as a gift, to take effect on the death of each, of the share to the income 
of which the deceased was entitled, to the issue of the deceased. So that in the simple 
cases to which I refer, on the death of A. leaving issue, the issue of A. would take one, 
half notwithstanding the fact that B. still was living. On the death of B., B.’s issue 
in the same way would take the share in which B. had_.a life interest. Now, it is true 
that the cases in which that rule has been applied were cases of original gifts. But I 
sée no reason at all why the rule should not equally apply to cases of substitutional 
gifts. The rule admittedly applies, as was laid down by Kay, J., where there is a gift 
to A. and B., not expressly for life, but e gift to A. and B., followed by an original 
gift in favour of the issue of A. and B. expressed to take effect in the event of the deaths 
or on the deaths of A. and B. Im such a case Kay, J., held that on the death of one 
his issue took his share. I myself see no difference between ‘vat case and a gift to A. 
and B. with a substitutionel gift in favour of their issue to take effect in the event of 
their deaths. I think in such a case the court ought to construe the gift as a gift to 
A. and B., with a substitutional gift to A.’s share in favour of his issue, and B.’s share 
in favour of his issue. It is a rule which appears to me to be one that has this supreme 
»merit, a merit that not all rules of construction possess, that in the vast majority of 
cases it gives effect to the intention of the testator. 

I must now refer to three cases in which a different view was taken as to the 
effect of gifts of a similar character to those which were before the court in 
the cases [I have cited. The first is Re Telfair (5), a decision of FARWELL, J., 
There a testator gave the income of his residuary estate to E.W.G. and H.H.G. 
‘in equal parts—that is to say, that they shall each receive the half amount 
of the interest during their natural lives.” After “‘ their deaths ” the. income 
was given to one of his wife’s nieces for life and after her death to another of his 
wife’s nieces for life; and after the death of the latter niece the corpus was 
given to a charitable institution. E.W.G. died leaving the testator’s widow 
her surviving. The widow then died and the question for the court was whether 
H.H.G. was entitled during her life to the whole of the income of the residuary 
estate. Farwentt, J., decided that she was. In his view, different generations 
were provided for by the will in due order and he found that the whole estate 
was to go over on’ the death of ‘both E.W.G. and H.H.G. _There was an 
implied gift to the survivor of them, he said, and the wife 8 nieces took only 
subject to their interests. The judge thought that the testator intended that the 
survivor of E.W.G. and H.H.G. should take the whole income for her life and 
that the entire interest was given after the deaths of both. 

In Re Ragdale (6) . im : LY 

A testator devised and bequeathed the residue of his estate to the Public Trustee 
upon truet for sale and conversion and to pay one-helf of the net income arising from 
the fund so created to R. and the other half to T., and “‘ from and after their decease 
to pay the principal as well as the income to & [hospital fund]. R. predeceased the 
testator. The question arose whether there was an intestacy as regards R.’s share, 
and if not, whether it was payable, both capital and income, to the charity or whether 
R.’s share of income was payable to T. for her life. 

Re Telfair (5) and Re Browne’s Will Trusts (3) were cited to FaRweEL, J., before 
whom the case came, but not, apparently, Re Hutchinson's Trusts (2) nor Re 
Errington (4). FARWELL, J., after observing that he had to construe the will 
on the language used and ascertain the intention from that language, expressed 
himself as follows ( [1934] 1 Ch. 352, at p. 355) : tenet 8.5 meek 
i in. the language of the will two possible alternatives* one in 
of eal eat falta anediasaly, the other that the survivor of the oe 
kes the disputed half-share of the income for her life. On the one side if I prefer 
th hospital fund I have to read “after their decease.” as “ after their respective 
deaths on the other I have to read into the yuan vtchocin a a pe Te Ra 
inic interpretation of the will, the or did not inter 
wd ‘bal fund. should take till both ledies were dead, and so I cannot read “ after their 
Spaeuae » ag “after their respective decease.” 
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came to the conclusion that 


Looking to all the terms of the will, FaRwe t, J., ; 
ie 


the hospital did not take until the death of T., and that T. was entitled t» t 
disputed half-share of the income for her life. 
The last case to which I need refer is Re Riall (7). In that case : 


The testatrix directed her trustees, after payment of certain legacies, to divide 
the balance of her residuary estate into two equal parts and to pay the income from one 
moiety to one of her two sisters for life, and, after her death, to pay the income of that 
moiety to that sister’s husband (who, however, predeceased the testatrix). The income A 
of the other moiety was giyen to her other sister for life. On the death of the last 
survivor of the life tenants, the residuary estate was to be divided among a number of 
charitable institutions. The trusts of the first moiety having determined on the death 
.of the first sister, the question arose whether cross-remainders could be implied 60 
as to entitle the surviving life tenant during the remainder of her life to the income to 
which the-deceased life tenant had been entitled, or whether during this period such 
income pessed to the charitable institutions or passed as on an intestacy. B 


The case was heard by Stmonps, J., and amongst the cases cited to him were 

Re Telfair (5) and Re Ragdale (6), but not, apparently, Re Hutchinson’s Trusts (2), 

Re Browne’s Will Trusts (3), nor Re Errington (4). In the view of Srmonps, J., 

the position was governed by the decision of FARWELL, J., in Re Ragdale (6). 

He came to the conclusion that the testatrix’s intention was that the tenants 

for life should receive the whole income from the residuary estate until the death 

of the last survivor of them and that only then should the charitable institutions C 
mentioned in the will become entitled to their shares in the capital of the residue. 

He accordingly held that the released income ought to be paid to the surviving 
life tenant during the remainder of her life. 

In the present case, the first takers are the only brother and sisters that the 
testator had and it accordingly follows that the second takers, the testator’s 
nephews and nieces, are necessarily the issue of the first. Certain admissions pp 
were rightly made before me during the course of the argument. In the first 
place, it was admitted that there was no intestacy arising by reason of the death 
of the testator’s brother, whatever else might be the true destination of the income 
which he had enjoyed or of the share of the estate which produced it. Secondly, 
it, was conceded that whatever benefits the nephews and nieces take they take ° 
as a class per capita, and not under a stirpital distribution ; and, thirdly, it was 
admitted that the nephews and nieces must, in any event, await the deaths of B 
all the testator’s sisters before becoming ‘entitled to a payment of capital. 
Accordingly, the alternative constructions between which I must choose are, 
on the one hand, that the testator’s sisters take between them the one-fifth 
share of income which their brother enjoyed during his lifetime and, on the other 
hand, that such share of income passed on the brother’s death immediately 
te the nephews and nieces. As I have indicated earlier, my inclination is in 
favour of the former construction unless I am compelled, by reason of what I F 
may call the rule in Re Hutchinson’s Trusts (2), to adopt the latter. 

Upon a consideration of the cases to which I have referred, I have come to the 
following conclusions as to the proper application of this rule ; (i) it applies in 
general where the gift to the second takers, being issue of the first takers, can 
fairly be construed as a gift to them per stirpes ; (ii) its application is not impera- 
tive where the second takers are either not issue of the first takers at all or 
being such issue, the gift in their favour is, on construction, a gift to them G 
per capita ; and (iii) the rule may be displaced by a sufficiently clear indication 
of intention on the part of the testator, to be gathered from the will as a whole 
that the estate or fund in question, when passing to the second takers, is to 
pass to them as one entirety or mass. I am aware that there may be some 
inconsistency between the second and third qualifications to the rule which I 
have mentioned and the decisions in such cases as Abrey v. Newman (1) and H 
Re Browne’s Will Trusts (3). Nevertheless, such qualifications appear to me to 
be compatible, on the one hand, with the statement of the general rule b 
Romer, J., in Re Hrrington (4), and, on the other hand, with the decisions im 
Re Telfair (5), Re Ragdale (6) and Re Riall (7), in none of which was the rule 
applied. Moreover, a too rigid application of the rule would in many cases 
destroy what Romer, J., recognised as its general merit, viz., that * ives 
effect to the probable intention of testators. I have earlier indicated age m 
own view of the will now before me is that the testator intended his reais 
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estate to go over as an entirety, and not in successive shares, to the nephews 
and nieces at a given time ; and it is, moreover, clear that they take per capita 
and not per stirpes. : 

In my judgment, accordingly, the case is not one to which the rule imperatively 
applies and I am free to decide, as I do decide, that the income of the testator’s 
residuary estate is divisible equally between the testator’s four sisters, and the 
survivors or suvivor of them for the time being, and on the death of the last 
survivor the whole capital of the estate will be distributable amongst the testator’s 
nephews and nieces ; and I will make a declaration accordingly. 

Declaration accordingly. Costs as between solicitor and client to be paid out 
of the estate. 

Solicitors : Wetherfield, Baines & Baines (for all parties excepting the personal 
representative of the deceased nephew) ; Radcliffes & Co. (for the personal 
representative of the deceased nephew.) 

[Reported by B. AsHKENAZI, Esq., Barrister-at-Law.] 


NORMAN v. KING. 


[Court or AppraL (Lord Greene, M.R., Morton and Bucknill, L.JJ.), 
February 1, 1946.] 


County Courts—Appeal—M isdirection—Onus of proof—Judge’s note ambiguous 
—Benefit of doubt. 

On an appeal from a decision of a county court judge on the ground of 
misdirection it is for the appellant to satisfy the court that the judge did 
in fact misdirect himself. If the court is left in any doubt it should adopt 
a benevolent construction of the judge’s language so as to support his 
judgment. ; 

[EDITORIAL NOTE. This is a short point dealing with the onus of proof on appeal 
from the decision of a county court judge on the ground of misdirection. 

, As To APPEALS FROM CouNTY CoURTS ON GROUNDS OF MISDIRECTION, see HALS- 

BURY, Heilsham Edn., Vol. 8, pp. 378, 386, paras. 812, 822; and FoR CASES, see 
DIGEST, Vol. 13, pp. 528, 541, Nos. 795-797, 937.] 

Apprat by the employer from an award: of His Honour Dreruty JUDGE 
TURNER, made at Bletchley and Leighton Buzzard County Court and dated 
Oct. 1, 1945. The facts are fully set out in the judgment of LoRD GREENE, M.R. 

F. W. Beney, K.C., and J. P. Stimson for the appellant. 

L. A. Blundell for the respondent. 


Lorp GREENE, M.R.: The appellant appeals against an award in favour 
of the respondent on the ground that the arbitrator misdirected himself on 
the vital question as to whether the respondent was a workman in the employ- 
rent of the appellant within the meaning of the Workmen’s Compensation 
Act. Counsel for the appellant contends that the arbitrator directed himself 
by limiting his consideration to one matter only, namely, the evidence of the 
alleged acts of control exercised in respect of the hedging work on which the man 
was engaged at the time of the accident. He says that the circumstances to 
which exclusively the judge directed his mind were quite neutral in character 
and consistent with the man’s position ‘being that of an independent contractor. 
He. however, admits, and rightly admits—-I do not see how he could have 
avoided admitting it-—that on the whole of the evidence it would have been 
possible for the arbitrator to come to the same conclusion, but he said that it 
was a matter for him and not for us to decide ; and accordingly, if he had in 
fact misdirected himself, the proper course to take was to send the whole matter 
back for reconsideration. ; ; 

At the time of the accident the respondent was engaged in laying and trimming 
hedges on the appellant’s farm. By occupation the respondent appears to have 
been a man who engaged himself-—and I use that expression for the moment 
in a neutral sense—to farmers for a variety of jobs. He was, obviously, one 
of those skilled men that one finds in the country who can do all sorts of work 
about a farm. He was, apparently, a skilled thatcher, a skilled hedger, he could 
mow and he could thresh. In the course of a continuous period of work on 
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behalf of the appellant he actually performed for the appellant all those things.. 
He started thatching ricks. ,He then, apparently, went on to mow some clover, 
He then went to lay the hedges and, while he was engaged in the task of laying 
hedges, which naturally took some time, he was diverted, apparently by amicable 
arrangement, certainly on one occasion when the appellant was short-handed, 
to help in the threshing, and I am not sure that there were not diversions of other 
kinds. His method ot remuneration varied according to the work that he was 
doing. He was paid, as T understand it, on a time basis for all the work except 
hedging and for that he was paid at the rate of £1 a pole. 

The evidence as to the contrel exercised by the appellant, related both to 
control of hedging and the control of, certainly, the threshing. Counsel for the 
appellant says that looking at the hedging by itself the evidence as to control 
was not such as to justify a finding of the right to control because it. was no more 
than that sort of control which the employer of an independent contractor 
exercises over his operations. With regard to that the evidence of the respon- 
dent was to this effect : ‘‘ He came round frequently and when I said what was 
required he agreed to send it along. He suggested methods of trimming trees 
here and there. He—that is the appellant—said he did not want thick 
hedges as fields get ploughed and cows would not be there for a year-or two.” 
The appellant said: “‘I visited him at work.from time to time. I went and 
told him what sort of fence-I wanted in the different fields and, apart from that, 
I left it to him.” Then, a little later on, he says: ‘‘ When hedging I told him 
whether thick or thin and sent bushes for-thickening. I told him to top certain 
trees and to get the hedge down.” Looking at the hedging by itself, I think 
there is force in counsel’s contention that those directions given by the appellant 
were consistent with the relationship being that of an independent contractor, 
and I will assume that that is right. Evidence as to control in respect of other 
operations is, I think, limited to the. thatching and there it appears from the 
evidence of the appellant that he said this: ‘‘ He is a practical man and he knows 
how to do the work. If he had started it in a rough way I should have told him 
and told him to do it differently. I went and told him to put extra pegs in the 
rick.” There again, that perhaps does not go very far, but there is evidence 
that the respondent, was switched, if I may use that word, from one kind of 
work to another kind of work, and it would have been legitimate for the arbi- 
trator in deciding what the relationship was while the hedging work was going on 
to look on the whole course of those operations from beginning to end and from 


that conclude what the true relationship was in respect of the hedging. There 


was evidence, and, in. my opinion, ample evidence, on which he could have 
found that in respect of hedging there was the relationship of master and servant, 
having particular reference to what is a most important test in these cases. namely, 
the power of control. 

Counsel for the appellant points out, and points out quite properly, that 
there was other evidence that might point the other way. For instance, the 
fact that the method of remuneration for the hedging was not by time but 
piece and the fact that, as the respondent said and the appellant agreed, while 
he was hedging he was not bound to come when he did not want to come, 
particularly if the weather was bad: That was a matter which could have been 
put to the other scale by the arbitrator. But that there was evidence on which 
he could have found that the relationship was that of master and servant, 
counsel really did not dispute. 

The question, therefore, boils down to this. Did the arbitrator, or did he 
not, misdirect himself? It is for the appellant to satisfy us that he did mis- 
direct himself. If we are left in doubt as to that, in my opinion his reasons 
must be construed in a favourable way so as to support his judgment. This 
court is not entitled, in my view, to scrutinise the type of concise note that we 
have in this case with very critical care ; it must be satisfied that there was a 
misdirection. If the matter is left in doubt, the court should construe the judge’s 
language in a benevolent way so as to support his judgment. 

The language of the arbitrator is not clear, but it is, to my mind, certainly 
very far from establishing with any certainty that he was misdirecting himself, 
As usually happens in these cases, the note is made presumably some time 
after he delivered his judgment and is very conciss. It appears, typed obviously 
at a different time, at the bottom of his notes of the evidence in these words : 


EK 
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Respondent did inspect the work and ? in di i ing i 
gave certain directions during its progress. 
“a was not necessary to do more as the applicant was an: experienced and skilful bade 
ut sufficient evidence to establish that in fact respondent had the right and power 
to control the manner in which the applicant did the work. 


I read that as meaning that the arbitrator was directing his mind to this 
question : “‘ In the matter of hedging, which is the particular branch of occupa- 
tion with which I am concerned, did the alleged employer have that measure 
of control or that type of control which, at any rate, is the most important 
factor in deciding whether or not the relationship of master and servant exists.” 
That explains his reference to the hedging, and I think words like “ the work ”’ 
used there mean the work of hedging. In the first line, undoubtedly, he is 
referring to the instructions given during the progress of the work of hedging, 
but the controversy really turns on the last sentence and, indeed, on three or 
four words in it. The arbitrator says: ‘ But sufficient evidence to establish 
that in fact the respondent had the right and power to control. Ifthe arbitrator 
had said “ but the evidence before me was sufficient.to establish that fact,” 
it would, I think have been impossible for us to have said that he had excluded 
from consideration the other relevant factors in the case beyond the mere 
evidence of directions given in respect of hedging. Those words could, I think, 
clearly have meant that he had applied his mind to the whole of the evidence 
before him and the whole of the relationship of these parties while they were 
concerned with one another. It would have meant that, having regard to the 
whole of the evidence, he had come to the conclusion that in the matter of hedging 
there was the necessary power of control. That could not have been attacked, 
but he has not said that. He has said “‘ but sufficient evidence to establish.” 
That may mean that the evidence of the instructions given during the progress 
of the hedging is sufficient to establish the power of control. It may mean that 
there was sufficient evidence before him that he had the power of control. 
Counsel for the appellant wishes us to construe his language as bearing the 
former meaning. What the result might have been if that former meaning 
had been expressed in unambiguous language is one thing, but counsel first had 
to satisfy us that that is what the language means. In my opinion, this phrase 
is ambiguous and it is, no doubt, susceptible. of the meaning which counsel 
places on it. But that is not enough in the case of an appeal from a decision of 
this kind. Counsel has to satisfy us that we ought to put that meaning upon 
it so as to impute to the judge a misdirection. I think it would be wrong to 
do anything of the kind.- I think that where there are two possible, and, 
indeed, equally possible, meanings to be attributed to his language it is the duty 
of this court to choose that which will support his decision and to give him, 
so to speak, the benefit of the doubt. Having regard to those considerations, 
the appeal must, in my opinion, be dismissed with costs. 


Morton, L.J.: In this case there is, in my view, ample evidence on which 
the deputy county court judge sitting as arbitrator could properly find that 
at the time of the accident the injured man was a. workman within the meaning 
of the Workmen’s Compensation Act, that is, that he was working under a con- 
tract of service, and the arbitrator has found that he was a workman. The 
sole ground for the appeal is that it is suggested that, according to the true 
construction of the judge’s notes of his reasons, there was misdirection of himself 
on the part of the judge. For my part, I think the more natural construction 
of the very elliptical note which the judge has made is that he did take into 
account the whole of the evidence. I was inclined to read it in this way. First 
of all, there is the sentence “ Respondent did inspect the work and gave certain 
instructions during its progress.” That, it is said by counsel for the appellant, 
and said truly, might be regarded as a neutral state of affairs and not sufficient 
to establish the matter one way or another. The second sentence 1s, ASR is not 
necessary to say more than that the applicant was an experienced and skilful 
hedger.” That, as it seems to me, is an explanation by the county court judge 
of why it was that the respondent did not take any more active part in directing 
the work. Then come the words “but sufficient evidence to establish that in 
fact respondent had the right and power to control the manner 1n which the 
applicant did the work.’ To my mind, that sentence is clearly ieee 
something has been left out between “ but ” and “sufficient.” I would supply 
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the words “‘ but there is sufficient evidence to establish that in fact respondent 
had the right and power to control” as being the more natural construction. 
Let me assume that there are two possible constructions and that there is 
some difficulty in determining which is right. In my view, it would not be right 
to conclude that the judge has addressed his mind only to the evidence which 
he mentions in the first sentence and has disregarded the whole of the rest of 
the evidence given in the case. I need not go into that evidence in detail as 
my Lord has already referred to certain portions of it. ‘To my mind, the county 
court judge has arrived at the proper conclusion justified by the evidence, 
and, on the construction of his judgment as I see it, there is no ground for saying 
that he has misdirected himself. But even if it was open to the other construc- 
tion, I myself would not feel inclined to give it in a case where there was un- 
doubtedly at the least a doubt as to the true meaning of his notés. I agree 
that this appeal must be dismissed with costs. 


Bucknitt, L.J.: I agree. It seems to me that the case turns on the 
smallest and nicest of points, namely, the interpretation of the last sentence 
of the very short note of the judgment. The last sentence by itself is not gram- 
matical and there is obviously something left out. There are two possible 
readings of the words; it is either ‘“‘ but it is sufficient evidence’ or “ but 
there is sufficient evidence.’ If it is to be read as “‘it is’’ then I agree that 
it would mean that the judge had concluded that mere inspection and instruc- 
tions were sufficient to show the relationship of master and servant. On the 
other hand, if one reads it ‘‘ but there is sufficient evidence ’’ then one must 
take into account all the evidence which was given before the judge. I think 
the right reading is “ but there is sufficient evidence ’’ because it seems to 
me reasonable to suppose that the judge would have regard to all the evidence 
including the work done by this man in mowing clover, threshing and so on. 
Also, I think, if there is-a doubt as to how to read the words, one should impute 
rightness on the part of the judge and not wrongness. For these reasons, 
I think the appeal should be dismissed. 


Appeal dismissed with costs. 


Solicitors : Samuel Price & Sons, agents for Darnell & Price, Northampton 
(for the appellant) ; Moodie, Randall, Carr & Brown, agents for Thornley & 
Boutwood, Leighton Buzzard and Dunstable (for the respondent). 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


BAINDAIL (otherwise LAWSON) v. BAINDAIL 


[Court or AppraL (Lord Greene, M.R., Morton and Bucknill, L.JJ a} 
January 28, 29, 30, 1946.] 


Divorce—N ullity—Marriage in England with Indian already lawfully married in 
India according ze nea eastside law permitting polygamy—Hindu 
marrvage recognised as valid in English } } 
eee g g law—English ceremony of marriage 

‘The respondent, an Englishwoman, went through a ceremon of marri 
with the appellant on May 5, 1939, at a London Ae office, ake ia 
being described in the marriage certificate as a bachelor. On May 1, 1928 
the appellant had lawfully married a Hindu woman according to Hindu 
rites. at Muthra United Provinces, India, and his Hindu wife was alive 
at the time of the appellant’s marriage with the respondent. It was 
established that the appellant’s Hindu marriage would be recognised by 
the courts of British India. The question for the determination of the 
court was whether, having regard to the appellant’s marriage in India 
, the subsequent English ceremony. of marriage was valid :— , 

HELD : the court was bound to recognise the Indian marriage as a valid 
marriage and an effective bar to any subsequent marriage in England 

Decision of Barnarn, J. ( [1945] 2 All E.R. 374) affirmed. 


B 
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{EDITORIAL NOTE. The degree of recognition to be accorded by English courts 
to Hindu marriages was considered by BARNARD, J., in Srini Vasan v. Srini Vasan ( 1) 
in Mehta v. Mehta ( [1945] 2 All E.R. 690), and in the case now reported on appeal. 
The Court of Appeal affirm the views expressed by BARNARD, J., holding that on principle 
the courts are bound to recognise the Indian marriage as binding, for the purpose of 
proceedings for nullity of a subsequent English marriage. By marriage in India a 
Hindu domiciled in India acquires the status of a married man, although the marriage 
is not one falling within the definition laid down by Lorp PENZANCE in Hyde v. Hyde (2) 
but in that case Lorp PrNzaNncE clearly limited his decision to the matter with which 
he was immediately concerned. Similarly, Lorp GREENE, M.R., now limits the present 
decision to the circumstances involved, and refuses to express any opinion upon whether 
such a marriage can provide a foundation for proceedings for bigamy. 

As To MARRIAGES RECOGNISED By ENGLISH Law, see HALSBURY, Hailsham 
Edn., Vol. 6, pp. 283-285, para. 340; and For CaszEs, see DIGEST, Vol. 11, pp. 413- 
515, Nos. 800-811.] 

Cases referred to : 

*(1) Srint Vasan (otherwise Clayton) v. Srini Vasan, [1945] 2 All E.R. 21; [1946] 
¥, 67; 014 1.J.P..49; 173 L.T. 102. 

*(2) Hyde v. Hyde and Woodmansee (1866), L.R. 1 P. & D. 130; 11 Digest 413, 800, 
35 L.J.P. & M. 57; 14 L.T. 188. 

*(3) Sinha (Peerage) Case (1939), 171 Lords Journals, 350 (see p. 348 post). 

(4) Re Bethell, Bethell v. Hildyard (1888), 38 Ch.D. 220; 11 Digest 413, 801; 57 

L.J.Ch. 487; 58 L.T. 674. 

(5) Brinkley v. A.-G. (1890), 15 P.D. 76; 11 Digest 414, 803; 59 L.J.P. 51; 62 

sad We) 

(6) Harvey v. Farnie (1882), 8 App. Cas. 43; 11 Digest 428, 932; 52 L.J.P. 33 ; 

48 L.T. 273. 
(7) R. v. Naguib, [1917] 1 K.B. 359; 11 Digest 414, 802; 86 L.J.K.B. 709; 116 
L.T. 640 


(8) Chetti v. Chetti, [1909] P. 67; 11 Digest 416, 827; sub nom. Venugopal Chetti v. 
Venugopal Chetti, 78 L.J.P. 23; 99 L.T. 885. 

(9) Peal v. Peal, [1931] P. 97; Digest Supp. ; 100 L.J.P. 69; 148 L.T. 768. 

(10) Re Bozelli’s Settlement, Husey-Hunt v. Bozzelli, [1902] 1 Ch. 751; 11 Digest 415, 

. 807; 71 L.J.Ch. 505; 86 L.T. 445. 

(11) Sottomayer v. De Barros (1879), 5 P.D. 94; 11 Digest 416, 829; 49 L.J.P. 1; 
41 L.T. 281. 

(12) Ogden v. Ogden, [1908] P. 46; 11 Digest 334, 228; 77 L.J.P. 34; 97 L.T. 827. 

(18) Board v. Board, [1919] A.C. 956; 16 Digest 102, 30; 88 L.J.P.C. 165; 121 
O20. 

(14) Salvesen (or Von Lorang) v. Administrator of Austrian Property, [1927] A.C. 
641; Digest Supp.; 96 L.J.P.C. 105; 137 L.T. 571. 

(15) Re rs, Trusts (1881), 17 Ch.D. 266; 3 Digest 372, 135; 50 L.J.Ch. 426 ; 
V9 Ad We Vy A 

(16) Nachimson v. Nachimson, [1930] P. 217; Digest Supp.; 99 L.J.P. 104; 143 
L.T. 254. 

(17) Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895; 18 Digest 6, 24; previous pro- 
ceedings, sub nom. Doe d. Birtwhistle v. Vardill (1835), 2 Cl. & Fin. 571. 

(18) Fenton v. Livingstone (1859), 33 L.T.O.S8. 335; 11 Digest 414, 804. 

Appra by the respondent from a decision of BarnarD, J., dated July 5, 
1945, and reported ({1945] 2 All E.R. 374). The facts are fully set out in the 
judgment of Lorp GREENE, M.R. 

D.N. Pritt, K.C., and F. M. Landau for the appellant. 

G. O. Slade, K.C., and Colin Duncan for the respondent. 

Cur. adv. vult. 

Pritt, K.C. : The appellant is still domiciled in India. A polygamous mariage 
is not recognised in England as a marriage so as to render invalid an English 
marriage entered into in England in valid form. 

[Counsel referred to Srini Vasan v. Srini Vasan (1), Hyde v. Hyde and Wood- 
mansce (2), Sinha Peerage Case (3), Re Bethell, Bethell v. Hildyard (4), Brinkley 
vy. A.-G. (5), Harvey v. Farnie (8), and R. v. Naguib Ciel j 

Slade, K.C.: By the law of England the validity of a monogamous marriage 
contracted here between a man domiciled abroad and a woman domiciled here 
is determined by (a) status and (b) capacity to marry of each of the two eae 
Generally speaking status is determined by the personal law, 7.¢., 1n Englan 

a2 domicilii. “abe 
Pe rceahse referred to Chetti v. Chetti (8), Peal v. Peal (9), Re Bozelli’s Settlement 
(10), Sottomayer v- De Barros (11), Ogden v. Odgen (12), Board v. Board (13), 
Salvesen (or Von Lorang) v. Administrator of Austrian Property (14), Harvey v. 
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Farnie (6), Re Goodman’s Trusts (15), Sinha Peerage Case (3), and Nachvmson 
v. Nachimson (16).] 


Lorp GREENE, M.R.: A good deal of ground has been iain hi lst a 
number of authorities have been cited which have, in greater or lesser ae 
an indirect bearing on the precise question which we have to decide, a he es 
which is not covered by authority. Barnarp, J., pronounced in gniers iE ne! 
present respondent (who was the petitioner in the proceedings) z sate y- 
nullity. In holding that he had jurisdiction to pronounce such & decree, : o 
that in law the petitioner was entitled to it, the judge followed a previou 
decision of his own in Srint Vasan (orse. Clayton) v. Srint Vasan (1). “ad 

The appellant is a Hindu who, while resident in this country, went heen 
a ceremony of marriage with the present respondent, an English lady. “ a 
ceremony took place on May 5, 1939, at the Holborn Registry Office. fir: 
question was raised as to the domicil of the appellant at the time, ‘and 1b 1s 
necessary to consider that question. -It is clear that his domicil of origin was 
Indian and that there was no evidence that he had acquired a domicil of choice 
in this country or elsewhere. The petition contained the usual assertion that 
he was domiciled here at the date of the petition ; that is in accordance with the 
rules. That, of course, has no bearing on the question what his domicil was 
at the date of the ceremony on May 5, 1939, and is required by the rules, no 
doubt, in connection with jurisdiction. On Feb. 22, 1940, a child was born 
to the appellant and the respondent. | 

It appears that this Hindu, on May 1, 1928, went through a ceremony of 
marriage according to his personal law—Hindu law—in India with a Hindu 
lady ; a fact in his personal history which he did not think it necessary to reveal 
to the respondent. She, however, in later years discovered it and presented a 
petition for a decree of nullity of her marriage to the appellant on the ground 
that he was a married man at the time when she went through the ceremony . 
of marriage with him. Barnarp, J., took the view, both in Srini Vasan Vv. 
Srint Vasan (1) and in this case, that those facts were sufficient to entitle her 
to a decree. I should perhaps read his actual language with regard to the 
Hindu marriage. He says this ( [1945] 2 All E.R. 374, at p. 375): 

I have heard the evidence in this case and I am quite satisfied, from the evidence 
I have had put before me, that the respondent did go through a cere: ony of marriage 
on or about May 1, 1928, with a Hindu woman, that that marriage was according to 
Hindu rites and usages, and that that marriage would be regarded as a valid marriage 


by the courts of British India. In fact, counsel for the. respondent quite frankly 
admitted that. 


The judge was also satisfied that the Hindu wife was alive on May 5, 1939. 

The point raised by the appeal is a very short one. It was said that for the 
purposes of a claim to a decree of nullity the existence of the Hindu marriage 
must be disregarded by the.courts of this country on the ground that, according 
to our law, such a marriage is not to be regarded as a marriage at all with the 
consequence that on May 5, 1939, the appellant was an unmarried man and was, 
therefore, not debarred by any existing union from marrying the respondent. 
In support of that proposition a number of observations in decided cases have 
been cited to us. But it is to be observed that in no one of those cases was the 
question to which the court was addressing its observations in any way similar 
to the present question ; it is not, in my opinion, legitimate to take those obser- 
vations from their context and apply them to what is essentially a different 
question. 

I do not propose to go through all the cases cited to us but I will take what I - 
think has been properly described as the high-water mark, the well known 
decision of Lorp PENZANCE in Hyde v. Hyde (2). The headnote starts with this 
general proposition : 


Marriage as understood in Christendom is the voluntary union for life of one man 
and one woman, to the exclusion of all others. 
But that, of course, does not enable any general answer to be given to the 
question: ‘‘ What is to be understood by ‘marriage’ for the purpose of the 
various branches of English law in which the question of marriage is relevant ? ” 
For the purpose of enforeing the rights of marriage, or for the purpose of dis- 
solving a marriage, it is no doubt the case (at any rate, it has always been aecepted 
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as the case following Lorp PENZANCE’S decision) that the courts of this country 
exercising jurisdiction in matrimonial affairs do not and cannot give effect 
to, or dissolve, marriages which are not monogamous murriages. 

Tf one looks at the Matrimonial Causes Act one finds the word “ marriage 
and one has to construe that word for the purpose of ascertaining what the 
jurisdiction of the English courts is in these matters. The reasons are, I should 
have thought, manifest to common sense, namely, that the powers conferred 
on the courts for enforcing or dissolving a marriage tie, are not adapted to any 
form of union between a man and woman save a monogamous union. If a 
man. by the law of his domicil is entitled to have four wives and then becomes 
domiciled in this country and wishes to be divorced here, nice questions would 
necessarily arise as to whether in consorting with the other wives he had been 
guilty of adultery and various questions of that kind. At any rate, rightly 
or wrongly, the courts have asserted that proposition and have refused to 
regard a polygamous marriage as one which entitles the parties to come for 
rmatrimonial rélief to the courts of this country. 

Hyde v. Hyde (2) was a case where two parties were Mormons and had married 
at a time when polygamy was recognised by.the Mormon State, and the question 
arose whether the husband was entitled to obtain a decree of divorce here. It 
was held that the Mormon marriage could not be regarded as a marriage for the 
purpose of asking the court to grant a decree of dissolution. LorD PENZANCE 
says this (L.R. 1 P. & D. 130, at p. 133) : 


But I expressed at the hearing a strong doubt whether the union of man and woman 
as practised and adopted among the Mormons was really a marriage in the sense under- 
stood in this, the Matrimonial Court of Englend, and whether persons so united could 
be considered “ husband’ end “‘ wife” in the sense in which these words must be 
interpreted in the Divorce Act. Further reflection has confirmed this doubt, and has 
satisfied me that this court cannot properly exercise eny jurisdiction over such unions. 


It is to be noted that Lorp PENZANCE was there posing the question as a question 
arising on the construction of the Divorce Act. At the end of his judgment 
he says (ibid., at p. 138) : 

In conformity with these views the court must reject the prayer of this petition, 
but I may take the occasion of here observing that this decision is confined to that 
object. This court does not profess.to decide upon the rights of succession or legitimacy 
which it might be proper to accord to the issue of the polygamous unions, nor upon the 
rights or obligations in relation to third persons which people living under the sanction 
of such unions may: have created for themselves. All that is intended to be here decided, 
is that as between each other they are not entitled to the remedies, the adjudication 
or thé relief of the matrimonial law of England. 

Lorp PENZANCE quite clearly saw how undesirable it would be to attempt 
to lay down any comprehensive rule as to the manner in which a polygamous 
marriage ought to be regarded by the courts of this country for purposes different 
from that with which he was immediately concerned. I do not. feel myself 
bound by anything said in Hyde v. Hyde (2), or any of the other cases on which 
reliance was placed in this connection, to hold that, for the purposes of the present 
petition, the court is bound, or ought, to disregard the existence of the Hindu 
marriage. The problem, as it seems to me, requires to be approached de novo 
and from quite a different angle ; that was the view which the judge took and, 
if I may respectfully say so, I entirely agree with the decision to which he came. 
The question as it presents itself to my mind is simply this: On May 5, 1939, 
when the appellant took the respondent to the registry office was he, or was 
he not, a married man so as to be incapable of entering into another legitimate 
union ? 

The proposition would not be disputed that in general the status of a person 
depends upon his personal law, which is the law of his domicil. By the law of 
the appellant’s domicil at the time of his Hindu marriage he unquestionably 
acquired the status of a married man according to Hindu law ; he was married 
for all the purposes of Hindu law, and he had imposed upon him the rights and 
obligations which that status confers under that law. That status he never 
lost. Nothing that happened afterwards, save the dissolution of the marriage 
if it be possible according to Hindu law, could deprive him of the status of a 
married man which he acquired under Hindu law at the time of his po 
marriage ; he was, therefore, a married man on May 5, 1939, according to Hindu 
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. Di ireumstance prevent him from entering into a valid marriage 
eit eae : It is said that it did not because, whatever Hindu law may 
say and whatever his position may be in India, this country will not recognise 

validity of the Hindu marriage. 

ie ab considering in thiataees the question of construction of any words 
such as ‘“ marriage,” ‘‘ husband,” “ wife,” and so forth in the Divorce Acts. 
We are considering whether, according to what would have been the old ecclesi- 
astical law, the existence of the Hindu marriage formed a bar. For the purpose 
of that consideration, what was his status on May 5, 1939? Unquestionably 
it was that of a married man. Will that status be recognised in this country ? 
English law certainly does not refuse all recognition, of that status. For many 
purposes, quite obviously, the status would have to be recognised. Ifa Hindu 
domiciled in India died intestate in England leaving personal property in this 
country, the succession to the personal property would be governed by the law 
of his domicil, and in applying the law of his domicil effect would have to be 
given to the rights of any children of the Hindu marriage, to the rights of his 
Hindu widow, and for that purpose the courts of this country would be bound 
to recognise the validity of a Hindu marriage so far as it bears on the title to 
personal property left by an intestate here ; one can think of other cases. 

Lorp Mavueuam, L.C., who delivered the leading opinion of the Committee 
of Privileges in the Sinha (Peerage) Case (3), said this : 

On the other hand, it cannot, I think, be doubted now (notwithstanding some earlier 
dicta by eminent judges) that a Hindu marriage between persons domiciled in India 
is recognised in our courts, that the issue are regarded as legitimate, and that such 
issue can succeed to property in this country, with a possible exception which will be 
referred to later... 


That was the well known exception of real estate. We have not been referred 
to the cases, if any, to which Lornp Maucuam, L.C., was referring, and, in fact 
I do not .know of any English cases; there are cases no doubt in the Privy 
Council, but whether there are any purely English cases I do not know. But I 
do get assistance from that paragraph, quite apart from the question of-author- 
ities, as showing the way in which these problems were striking a great master 
of the law—if I may say so—and one particularly familiar with problems of 
private international law. At any rate, if he was not asserting what the law 
had been settled to be by decisions of the English courts he was at least expressing 
his own opinion and to that I would give the greatest respect. But, quite apart 
from that, it seems to me that the matter rests in this way: the courts of this 
country do for some purposes give effect to the law of the domicil as affixing 
or imposing a particular status on-a given person. It would be wrong to say 
that for all purposes the law of the domicil is necessarily conclusive as to capacity 
arising from status. There are some things which the court of this country 
will not allow a person in this country to do whatever status with its consequen- 
tial capacity or incapacity the law of his domicil may give him. The status 
of slavery would not be recognised here, nor would a variety of other things 
involved in status. ‘In the case of infants where different countries have different 
laws, it certainly is the view of high authority here that capacity to enter in 
England into an ordinary commercial contract is determined not by the law of 
the domicil but by the lex loci. Those are merely illustrations: I do not stop 
to cite authority about them. I refer to them in order to show that there cannot 
be any hard and fast rule relating to the application of the law of the domicil 
as determining status and capacity for the purpose of transactions in this 
country. 

The practical question in this case appears to be: Will the courts of this 
country, in deciding upon the question of the validity of this English marriage, 
give effect to what was undoubtedly the status possessed by the appellant ? 
That question we have to decide with due regard to common sense and some 
attention to reasonable policy. We are not fettered by any concluded decision 
on the matter. The judge set out in a striking manner some of the consequences 
which would flow from disregarding the Hindu marriage for present purposes. 
I think it is certainly a matter which we must bear in mind that the prospect 
of an English court saying that it will not regard the status of marriage conferred 
by a Hindu ceremony would be a curious one when the Privy Council might come 
to a precisely opposite conclusion as to the validity of such a marriage on an 
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pine Sa a I do not think we can disregard that circumstance. We have 
o apply the law in a state of affairs in which this question of the validity of 
Hindu marriages is necessarily of very great practical importance, in the everyday 
running of our Commonwealth and Empire. 

I should like to add one example to those given by the judge, which appears 
to me to lead conclusively to the result that in this case we are bound to say that 
on May 5, 1939, the status of the appellant was that of a married man such as to 
preclude him from entering into a valid contract of marriage in this country. 
The consideration which weighs with me very heavily is this: If the marriage 
with the respondent was a valid marriage it would have-this consequence, 
that she is entitled to the consortium of her husband to the exclusion of any 
other woman, that he is entitled to the consortium of his wife, and that she is 
bound according to our notions of law to live with him provided he gives her a 
suitable home. If he decided to go back to India it would be her duty as a wife 
to follow him to the home that he would provide. Now assume that takes place. 
Directly they land in India by the law of India he is a man married to the Indian 
lady, and assuming that Hindu law would be the same in this respect as English 
law, that Hindu lady is his lawful wife in India and as such would be entitled 
to his consortium, and he would be entitled to insist that she should live with 
him and she would be entitled to insist that he should provide a home for her. 
The position, therefore, would be this, that this English lady would find herself 
compelled in India either to leave her husband or to share him with his Indian 
wife. What the position would be with regard to divorce in India I do not 
know, but if he had an Indian domicil she apparently could not divorce him in 
England. Whether cr not she could divorce him in India because in India 
he was associating with a woman who under Indian law was his lawful wife 
I do not know and I do not stop to enquire. 

Is it right that the courts of this country should give effect to a ceremony of 
matriage, the result of which would be to put the respondent into such a posi- 
tion ? It seems to me that effect must be given to common sense and decency. 
On a question which is not covered by authority considerations of that kind 
must carry very great weight. On principle it seems to me that the courts are 
for this purpose bound to recognise the Indian marriage as a valid marriage 
and an effective bar to any subsequent marriage in this country. Those are the 
short grounds on which I think this appeal should be decided. 

I may perhaps conclude by saying this, that the opinion which I have formed 
relates solely to the facts of the present case which are simply and solely the’ valid- 
ity of the English marriage in the circumstances of this case. I must not be taken 
as suggesting that for every purpose and in every context an Indian marriage 
such as this would be regarded as a valid marriage in this country. Counsel 
for the appellant in his reply drew an alarming picture of the effect of our 
decision on the law of bigamy if we were to decide against him. He having 
said that, I think it right to say that nothing that I have said must be taken 
as having the slightest bearing on the question of the law of bigamy which 
says under the statute ‘‘ Whosoever, being married, shall marry any other 
person during the life of the former husband or wife . . .” On the question 
of whether a person is ‘“ married ” within the meaning of that statute (which 
is a criminal statute) when he has entered into a Hindu marriage in India I 
am not going to express any opinion whatever. It seems to me a different 
question in which other considerations may well come into play. I hope 
sincerely that nobody will endeavour to spell out of what I have said anything 
to cover such a question. In the result the appeal must be dismissed. 


Morton, L.J.: Agreeing as I do with the view of LorD GREENE, M.R. 
that this appeal must be dismissed on the short ground that he has stated, 
I do not think that I can usefully add anything. 

Bucknitt, L.J.: I agree that the appeal should be dismissed. 

Appeal dismissed. 
Solicitors : Henry S. L. Polak & Co. (for the appellant) ; Haslewood, Hare 


& Co., agents for W. H. Hadfield, Farnham, Surrey (for the respondent.) 
[Reported by F. GuTTmMaN, Esq., Barrister-at-Law.] 
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NOTE. 


[Opinion of Lorp Maveuam, L.C., dated July 25, 1939, in the proceedings 
before the Committee for Privileges on the petition of Aroon Kumar Sinha 
praying that a writ of summons to Parliament may be issued to the petitioner 
as Baron Sinha of Raipur.] 


Lorp Mavucuam, L.C.: My Lords, by Letters Patent under the Great 
Seal of England, dated Feb. 14, 1919, His late Majesty George V created Sir 
Satyendra Prasanna Sinha, Knight, then one of his Under-Secretaries of State 
for India, to the state degree style dignity title and honour of Baron Sinha of 
Raipur in the Presidency of Bengal, and granted unto him the name state degree 
style dignity title and honour of Baron Sinha “to have and to hold the said 
name state degree style dignity title and honour unto him. . . and the heirs 
male of his body lawfully begotten and to be begotten.” The petitioner, Aroon 
Kumar Sinha, claiming as heir male of the late Baron Sinha, has petitioned 
His Majesty to be pleased to direct a writ to be issued to him for attendance 
in Parliament as Baron Sinha of Raipur. 

The petition was presented. on Dec. 2, 1936, His Majesty was graciously 
pleased to refer the said petition to the House of Peers, the Attorney-General 
having reported to His Majesty that he was in doubt whether the evidence 
produced to him, if accepted, would establish a marriage entitling the petitioner 
to make pedigree and to establish his descent in peerage law from the first 
Lord Sinha. It is the duty of this Committee to determine the question whether, 
upon certain facts set out in the petition being proved to the satisfaction of 
your Lordships, the petitioner has established his descent in peerage law from 
the first Baron Sinha under the Letters Patent. 

There is now no dispute in relation to any of the.facts stated in the petition. 
The late Baron Sinha on May 15, 1880, intermarried with Gobinda Mohini Sinha 
according to the formalities prescribed by Hindu law and usage. He and his 
wife were at all times domiciled in the Presidency of Bengal and were members 
of the Hindu community at the date of the celebration of the marriage, which 
took place in the said Presidency. Hindu law, as your Lordships are well aware, 
does not forbid a plurality of wives, but the marriage in fact remained a union 
between the late Lord Sinha and his said wife to the exclusion of any other 
spouses. In other words, it was throughout, so far as actual fact is concerned, 
a monogamous marriage. 

In 1881, Lord Sinha came to Lincoln’s Inn to study law and he remained 
in England until 1886 when he returned to India. In that year and before the 
birth of the petitioner, he and his wife joined the religious sect known as the 
Sadharan Brahmo Samaj, and they remained members of that religious sect 
during the whole of their married life. One of the main tenets of the sect is 
monogamy and so long as the late Lord Sinha continued to be a merhber of the 
sect he could not contract a second marriage while his first wife was alive which 
the courts in India would recognise as valid. It is no doubt true to say that 
Lord Sinha could have left the Sadharan Brahmo Samaj at any time, and 
would then have been at liberty to contract a second marriage during the life- 
time of his first wife, but it remains true that he never did leave the sect. 

The petitioner was born at Calcutta on Aug. 22, 1887, and is the eldest son 
of the marriage. The late Lord Sinha died on Mar. 5, 1928. 

The facts being so established, the only question which remains for deter- 
mination is the question whether the petitioner within the meaning of the 
Patent is the heir male of the body of the late Lord Sinha lawfully begotten. 

My Lords, it may be useful to clear the ground by some preliminary obser- 
vations. We have nothing to do in this case with the jurisdiction of the Divorce 
Court, which for reasons not difficult to understand has adpoted the view that 
in that court the term ‘‘ marriage ”’ means the voluntary union for life of one 
man and one woman to the exclusion of all others. We are not, therefore, 
concerned with such cases as Hyde v. H yde (2) and Brinkley v. Attorney-General (5). 
Nor are we affected by such a decision as that in Doe d. Birtwhistle v. Vardill (17) 
when at the date of the birth in question there was no marriage at all. The 
remarks of Jamzs, L.J., in Re Goodman’s Trusts (15) (17 Ch. D. 266, at pp. 
298, 299) are a very clear and well expressed exposition of the result of that 
case, and I could not venture to improve upon it. Nor is Fenton v. Livingstone 
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(18) of much assistance, for in the result it was only a decision that Scottish 
land could not descend to the child of a marriage deemed to be incestuous and 
criminal in Scots law. There are other decisions which deal with the question 
whether the alleged marriages in these cases could be deemed to be marriages 
at all according to English ideas. On the other hand, it cannot, I think, be 
doubted now (notwithstanding some earlier dicta by eminent judges) that a 
Hindu marriage between persons domiciled in India is recognised in our court, 
that the issue are regarded as legitimate, and that such issue can succeed to 
property in this country with a possible exception which will be referred to later. 

It seems desirable also clearly to state that nothing in our decision of this 
petition is intended to apply to a case where the petitioner is claiming as a son 
of a parent who has in fact married two wives, e.g., a Hindu or a Mohammedan 
who has had a plurality of wives. It is apparent that great difficulties may 
arise in questions relating to the descent of a dignity where the marriage from 
which heirship is alleged to result is one of a polygamous character, using the 
word polygamous as meaning & marriage which did not forbid a plurality of 
wives, and where there has been in fact a plurality of wives. If sons were born 
of more than one of them, it might be difficult to reconcile one of these sons 
with English ideas of ‘‘ heirship,’’ which must be involved in the words contained 
in a Patent granted by the King in a well known form and dealing with a British 
dignity which, it will be remembered, entitles the holder to sit and vote in the 
House of Lords. If there were several wives, the son of a second or third wife 
might be the claimant to a dignity to the exclusion of a later-born son of the 
first wife. Our law as to heirship has provided no means for settling such 
questions as these. These difficulties, however, do not arise in the present 
case, since the late Lord Sinha-not only never purports to marry any woman 
except Gobinda Mohini, but, after joining the Sadhasan Brahmo Samaj long 
before the date of the Patent, put it out of his power so to do provided that he 
adhered to that religion. The petitioner is, beyond doubt, the eldest son of the 
late Lord Sinha by his only wife, and equally beyond doubt he was lawfully 
begotten according to the laws of India applicahle to Hindu parents. Having 
regard to the domicil of the parties to the marriage at the date when it was 
solemnised, the marriage would properly be treated as valid in this country 
for all purposes, except it may be the inheritance of real estate-before the Law 
of Property Act, 1925, or the devolution of entailed interests as equitable interests 
before or since that date, and some other exceptional cases. The possible 
exception as to real estate raises & matter as to which I think your Lordships 
are of opinion that it would neither be right nor prudent to express an opinion. 
As I have said, the present question relates to the descent of a dignity conferred 
by the Crown on a subject resident and domiciled in India, who, according to 
his religion at the date of the Patent, was prohibited from forming a polygamous 
union. The case is without precedent in peerage law and in the absence of 
authority must be decided in the light of its special facts. ; 

In the circumstances of this case, and without any pretension to decide 
anything but the matter in hand, I have formed the opinion, in which I amide 
your Lordships concur, that the petitioner, on the facts stated, has establis ed 
that he is the “ heir male of the body of the late Lord Sinha lawfully begotten 
upon the true construction of the words contained in the Patent. 


— —__-_--——— 
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HIVAC, LTD. v. PARK ROYAL SCIENTIFIC INSTRUMENTS, 
LTD. 
(Court or Appa (Lord Greene, M.R., Morton and Bucknill, L.JJ.), 
February 4, 5, 1946.] 


Master and Servant—Duty of servant—Skilled manual worker assisting trade 
competitor during spare time—Whether breach of duty. 

Injunction—Interlocutory—Procuring breach of service contract—Servant not party 
to proceedings—Alternative remedy dismissal of servant—Balance of con- 
venience. re er 

The appellant company manufactured thermionic valves, including 
midget valves for incorporation in hearing aids for the deaf. The making 
and assembling of these midget valves required considerable skill. The 
respondent company, a newcomer in this particular field, manufactured not 
merely thermionic valves for use in hearing aids but complete hearing 
aids embodying thermionic valves. The appellant company had amongst 
its employees, five manual, though highly skilled, workmen, who had been in 
the company’s employ for several years on a normal 5} day week agreement 
subject to 24 hours notice. Sunday was a freeday. Without the knowledge 
and consent of the appellant company, these five employees, at the invitation 
of two directors of the respondent company and two former employees 
of the appellant company, worked, on Sundays, for the respondent company, 
for a considerable period, at the task of assembling midget valves. There 
was no evidence that these five employees had made use of any confidential 
information. On an appeal against the refusal of an interlocutory injunction 
restraining the respondent company from employing or procuring these 
employees to be employed by them, the. question for consideration was 
whether it was at least a prima facie breach of contract on the part of these 
employees to devote their spare time or part of it to the service of the 
respondent company, and, if so, whether, in the balance of convenience, 
the appropriate remedy was an interlocutory injunction. It was con- 
tended on behalf of the respondent company that, even if a prima facie 
case had been made out, this was not a case for an injunctione because, 
inter alia, in the absence of the employees in question as parties the action 
was not properly. constituted, and that there was an alternative remedy 
viz., dismissal of these employees for misconduct :— 

Hep: (i) the appellant company had made out a prima facie case of 
breach of the employees’ obligation to serve them with good faith and 
fidelity, which was an implied term in the contract of service. 

(ii) there was a sound practical reason why the employees should not 
be joined in the action and there was no reason why the court should 
not be able to decide the question satisfactorily and in their absence. 

(iii) having regard to the Essential Work Order, which applied, and to the 
shortage of labour, it would be both difficult and unreasonable to expect the 
appellant company to adopt the course of dismissing these employees. 

(iv) on consideration of the balance of convenience the appropriate 
remedy in the case was an interlocutory injunction, which should be granted. 

[EDITORIAL NOTE. There appears to be no direct authority: on the legal position 
arising when an employee devotes his spare time to placing his skill at the disposal 
of a potential competitor of his employer. Such activity, however, would seem to 
come within the dictum of A. L. Smita, L.J., when he said, in Robb v. Green (2), that 
there is an implied term in a contract of service that the servant undertakes to serve 
his master with good faith and fidelity. It is clear that @ servant may not disclose 
confidential information obtained during the course of the employment, even after the 
employment has terminated. There was no such disclosure in the case under con- 
sideration, but the services rendered to the competitor were extremely likely to lead to 
this, and the court holds that a balance of convenience makes it a suitable case for 
granting an interlocutory injunction on the facts as disclosed, to restrain the employ- 
ment of the servant. Under normal conditions the appropriate remedy of the 1 
wguld be the dismissal of the servant, but this is eee difficult to Ra oes 
of the Essential Work Order. 4 a aes 

As To Duties or SERVANT TO MASTER DURING EMPLOYMENT, see HALSBURY, 


Hailsham Edn., Vol. 22, pp. 183, 184, para. 307; and ror C 
34, p. 118, Nos. 893-898.] : . Arn ee hs eee 


E 


C.A.] HIVAC, LTD. ». PARK ROYAL, LTD. 351 


Cases referred to: 
(1) Wessex Dairies, Itd. v. Smith, [1935] 2 K.B. 80: i : 
ee tar [ J -B. 80; Digest Supp.; 104 L.J.K.B. 
(2) Pre ate [1895].2 Q.B. 315; 34 Digest 121, 928; 64 L.J.K.B. 593: 73 
ca Aa ty ; 
(3) Nichol v. Martyn (1799), 2 Esp. 732; 34 Digest 167, 1306. 


INTERLOCUTORY Appeal of the plaintiffs from an order of CoHEN, J., dated 
Dec. 14, 1945, refusing to grant an interlocutory injunction restraining the 
defendants from employing or procuring to be employed certain employees of 
the plaintiffs. The facts are fully set out in the judgment of Lorp GREENE, M.R. 

Andrew Clark, K.C., and G. C. D. S. Dunbar for the appellants. 

Gerald Upjohn, K.C., and I. J. Lindner for the respondents. 


_Lorp GREENE, M.R.: This appeal is concerned with a branch of the law 
which has not as yet been fully explored. The reason why that is so I shall 
mention later, or, rather, what appears to me to be the reason. 

The appellants, the plaintiffs in the action, are seeking to obtain an injunction 
against the defendants to restrain them from “employing or procuring to be 
employed in the service of the defendants, or any of them, any servant or employee 
of the plaintiff company whilst still in the service or employment. of the plaintiff 
company so as to cause such servant or employee to commit a breach of his 
contract of employment or service with the plaintiff company: or a breach of 
duty.”. In normal times, if it had not been for war and post-war conditions 
and regulations, this particular controversy probably would never have sprung 
up because the plaintiffs would have had in their hands the obvious remedy 
of discharging the employees in question and replacing them with others more 
trustworthy. In the present circumstances, although they have a ground of 
complaint, and a serious ground of complaint, against their employees, they 
are not disposed to get rid of them for reasons which are easily understood. 
The employees in question are five in number, and they are employed, and have 
for some years been employed, in the business of the plaintiff company who 
manufacture thermionic valves. The particular branch of their business 
concerned in the present litigation is that in which they make what are called 
midget valves for incorporation in what are known as hearing aids for the deaf. 
The valves in question are very small, and it is said in evidence that it requires 
considerable skill on the part of those concerned in making and agsembling 
these valves, and, accordingly, that, until a person has been trained ot te job, 
he is not likely to be efficient. ‘ 

The five employees concerned in this case are, so far as their contractual relations 
with the plaintiffs are concerned, employed apparently on 24 hours’ notice. 
There is no written contract. They are in fact manual workers, although 
their work is undoubtedly highly skilled. Although that appears to be the 
contractual nature of the service, it is affected by the Essential Work Order ; 
I need not go into that. It is sufficient to say that the relationship of employee 
and employer is, to a considerable extent, from the practical point of view, 
stabilised by that Order. The plaintiffs are a scheduled undertaking, and their 
powers to get rid of their employees, even if, in present conditions, they could 
find persons to take their plaee, is very severely restricted. Accordingly it 
- ig not possible for them, or, at any rate, not practical from a business point of 
view, to take the action, which, one imagines, they would probably take in normal 
circumstances, of discharging these employees against whom they have this 
complaint. , ; 

The defendants are a limited company, a newcomer into this particular field, 
and two directors of that company, Smith and Bernhart, and a man 
named Raymond Davies and his wife, who were formerly in the employment 
of the plaintiff company, and held positions of responsibility in which skill and 
knowledge in this particular branch of work was required. The present motion 
does not attempt to seek any relief against those two persons in respect of their 
action in the past in working for the defendant company at @ time when they 
were still in the employment of the plaintiffs, which apparently they did. We 
are concerned only with the five employees, and the possibility of there being 


others in the future. 
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The defendant company, as I have said, is a newcomer to this type of manu- 
facture. Its main object appears to be to make, not merely thermionic valves 
for use in hearing aids, but complete hearing aids embodying thermionic 
valves. For the purpose of making such aids they themselves have taken up 
the work of manufacturing these midget valves. 

I ought to say at this stage that in dealing with an interlocutory appeal we 
can, of course, only pay regard to the evidence in fact before the court which 
is not necessarily complete, and anything I say with regard to this case must 
be taken as being said on the footing of the evidence before us, and any obser- 
vations I may make upon the law applicable are made in reference to the facts 
so far as they are before us. It may very well be, if and when this action comes 
for trial and the complete facts are ascertained, that a different aspect may. be 
given to the matter. What we have to consider is whether or not a prima facie 
ease is established, and, if-so, whether the case is one where the appropriate 
remedy would be an interlocutory injunction, or whether matters should be 
allowed to rest until the trial. 

It appears to me on the evidence, and I think the judge took the same view, 
that the defendant company must, for all practical purposes, be regarded. as 
competitors of the plaintiffs. The plaintiffs, as I understand it, do not them- 
selves make complete hearing aids, but their business of supplying valves for 
such aids is quite clearly likely to be affected detrimentally by the entry on the 
market of the defendant company as manufacturers of valves. It again appears 
that the defendant company could not have got, at any rate, as far as it has 
got in the setting up of its business and the doing of the necessary experimental 
work, and so forth, in making this hearing aid and the valves incorporated 
in it without the assistance of persons skilled in the assembly of such valves. 
That being so, it was clearly of the greatest importance to the defendants that 
they,should, if possible, obtain such persons to assist them. 

According to the evidence, Davies was from a comparatively early stage 
active in procuring the promotion of the defendant company, and he was doing 
that at a time when he was in a responsible position in the service of the plaintiffs. 
He therefore knew what the defendant company would require in the shape 
of skilled assistance and skilled work-people, and, according to the evidence 
it was he and his wife who had the idea of inviting these five employees of the 
plaintiff company to come and work for the defendant company. They were 
it is said, personal friends of the Davies, and it is said in their evidence that they 
worked for the defendant company in return for their expenses. What exactly 
that may mean nobody at present can tell, but one thing that is clear is that for 
a period—varying with each employee, but in some cases for many months— 
those employees were working on Sundays for the defendant company at the 
task of assembling midget valves for the defendant company. The whole of 
the time when they were doing that they were employees of the plaintiffs 
That their conscience was not easy is, I think, a fair inference from the facts 
because they must have known what the defendant company was trying to do 
and must have known, I should have thought, that the defendant compan : 
if it succeeded in getting on its, feet, would be competitors of the plaintiffs pa 
would affect the plaintiffs’ goodwill. They nevertheless did not think it ro r 
to inform their employers of what they were doing and ask their Sait tetee 
Another matter is clear, and that is that it was on‘the invitation of the defendants 
—and I say deliberately “the defendants,”’ meaning all of them—that these 
five employees came and worked for the defendant company at a time when the 
were in the employment of the plaintiffs. The plaintiffs after a consi tenteie 
time discovered what was going on. While making their inquiries they fecnae 
@ very disingenuous answer from the defendant, Smith, who again showed 
the uneasiness of his conscience by not mentioning anything about these pe 
employees. It is no concern of ours to comment on the question of commercial 
morality ; all we are concerned with is the question: Has there, or has th. a 
ass a poker of the law on the part of these defendants ? _ seed 

e position, summing it up, is this: the defendants 
erhployees of the plaintiffs to come and work for thea Paca eee thok 
disposal their skill and experience for the purpose of enablin ‘te d ed 
company to get its busi i ng the defendant 
pany to get 1ts business going and to become successful in this particular 
field. The defendants and the employees,on the evidence, appear quite clearly 
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“9 biveh —— a oo they were doing, and they knew that, at any rate, 
spine sashlamgt ~ ap le, if not legally wrong. If they had not known that 
Setgeoeiaan yer + teenie that they would not have told the plaintiffs. 
to the. plaintiffs hs Fe 1ese employees were bound by their contract to give 
ws aintiffs appears to have been the normal 54 days a week. There are 
ai} sions im the Essential Work Order by which, in certain circumstances, 
9 provided certain conditions are eomplied with, employees who fall under 
that Order can be compelled to work overtime, but nothing of that sort comes 
are question here. The time in which these employees were working for the 
efendant company was unquestionably what may be described as their own 
spare time. The question we have to decide for the purpose of this interlocutory 
appeal is whether or not the five employees were committing a breach of their 
obligation to their employers in using their spare time for the purpose of assisting 
@ company which they must have known was either in competition, or proposing 
to enter into competition, with their employers ; and, if so, whether the defen- 
dants procured that breach. 

I said at the beginning that a question of this kind in normal times would 
not have been likely to arise, for the very simple reason that these employees 
could have been got rid of on 24 hours’ notice, and no doubt there were skilled 
people who could have been obtained to take their place. It may very well 
be that this class of question has never arisen in the past because there was no 
practical reason why it should. But now, in present conditions, the question 
has arisen, and we have to consider on the facts before us whether or not a 
question of importance and difficulty is raised, and what prima facie view the 
court takes of it, and whether, in the circumstances, we ought to grant an 
interlocutory injunction. 

There is one matter which I think I can get out of the way at once. It is 
argued on behalf of the plaintiffs that on the evidence what may be called con- 
fidential information must have been disclosed or utilised b: these five employees 
for the benefit of the defendant company. The judge took the view that no 
such case had been made out. I do not in any way differ from that view. It’ 
seems to me that, having regard particularly to the evidence of Mr. Gill, con- 
fidential information has not down to the present, at any rate, been made use of 
by these five’employees, if, indeed, they were in possession of any such informa- 
tion. Ofcourse, when one gets into the area of confidential information the law is 
fortunately much more certain, but once that particular element is excluded, 
we are in an area which has not, as T have said, been sufficiently explored. 

The argument on behalf of the plaintiffs with regard to confidential informa- 
tion was also to the effect that, even assuming no confidential information 
has as yet been disclosed, and assuming there is no threat to disclose it or use 
it for the benefit of the defendants, it will, nevertheless, be inevitable, if those 
employees continue to work for the defendants, that they will put at the disposal 
of the defendants any confidential information which, in the course of their 
work for the plaintiffs, they may obtain. It is said, and said with force, that 
employees engaged in this particular work are bound to become acquainted 
with any improvements or any experiments which the plaintiffs may make 
in the course of their business in relation to these midget valves because they 
would be given the task of constructing or assembling valves for the purpose 
of incorporating such improvements, and so forth. That is, I think, a matter 
which the court cannot ignore. After all, one has to be practical in these matters, 
and one has to consider what the practical result will be. It may very well 
be said that to say that people in these circumstances can, so to speak, make 
a division in their minds between what is confidential and what is not, and be 
quite careful while they are working for the defendants to keep the confidential | 
information locked up in some secret compartment of their minds theoretically 
may be all very well, but from the practical point of view has a certain unreality. 

Leaving that on one side for the moment, and looking at the question from 
another angle, it has been said on many occasions that an’ employee owes & 
duty of fidelity to his employer. As a general proposition that is indisputable. 
The practical difficulty in any given case is to find exactly how far that rather 
vague duty of fidelity extends. Prima facie it seems to me on considering the 
authorities and the arguments that it must be a question on the facts of each 
particular case. I can very well understand that the obligation of fidelity, 
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which is an implied term of the contract; may extend very much further in the 
case of one class of employee than it does in others. For instance, when you 
are dealing, as we are dealing here, with mere manual workers whose job is to 
work 5} days for their employer at a specific type of work and stop their work 
when the hour strikes, the obligation of fidelity may be one the operation 
of which will have a comparatively limited scope. The law would, I think, be 
jealous of attempting to impose on a manual worker restrictions the real effect 
of which would be to prevent him utilising his spare time. He is paid for 54 
days in the week. The rest of the week is his own, and to impose upon a man, 
in relation to the rest of the week, some kind of obligation which really would 
unreasonably tie his hands and prevent him adding to his weekly money during 
that time would, I think, be very undesirable. On the other hand, if you 
have employees of a different character, you may very well find that the obliga- 
tion is of a different nature. A manual worker might say: ‘“‘ You pay me for 
5} days work. I do 54 days work for you. What greater obligation have I 
taken upon myself? If you want in some way to limit my activities during 
the other day and a half of the week, you must pay me for it.’’ In many cases 
that may be a very good answer. In other cases it-may not be a good answer 
because the very nature of the work may be such as to make it quite clear that 
the duties of the employee to his employer cannot properly be performed if 
in his spare time the empleyee engages in certain classes of activity. One example 
was discussed in argument, that of a solicitor’s clerk who on Sundays, it was 
assumed, went and worked for another firm in the same town. He might find 
himself embarrassed because the very client for whom he had done work while 
working for the other firm on the Sunday might be a client against whom clients 
of his main employer were conducting litigation, or something of that kind. 
Obviously in a case of that kind, by working for another firm he is in effect, 
or may be, disabling himself from performing his duties to his real employer 
and placing himself in an embarrassing position. I can well understand it 
being said: ‘‘ That is a breach of the duty of fidelity to your employer because 
as a result of what you have done. you have disabled youiself from giving to your 
employer that undivided attention to their business which it is your duty to 
do.” I merely put that forward, not for the purpose of laying down the law 
or expressing any concluded opinion, but merely as illustrating ‘the danger of 
be down any proposition and the necessity of considering each case on its 
acts. 


The authorities which have been cited are few, and the facts with which they 


were concerned differed from the facts of this particular case. For instance, 
the authority on’ which reliance was principally placed was Wessex Dairies, 
Lid. v. Smith (1). There the defendant, who was a dairy roundsman, in his 
master’s time proceeded to solicit customers of his master for the purpose of 
obtaining their custom in a business which he was shortly about to set up for 
himself. That is, I should have thought, a perfectly clear case, because he was 
doing it first of all in his master’s time ; and in his master’s time he was making 
use of the information which his master had placed at his disposal, namely, the 
identity of the various customers and their particular requirements. GREER, LJ ; 
in the course of his judgment, did place some emphasis on the fact that the case 
was one in which the servant was using his master’s time for the purpose of 
furthering his own interest. He said this ( [1935] 2 K.B. 80, at p. 84): 

. . . the defendant would nevertheless be under the ordina impli ‘pati isti 

ed obligat 
spades ree and sepdbbone Prete eat during the Maecaece of repens 
in his employers’ interests and not the ti i i i 

employers in furthering his own interests. plat get dro 

Then lower down he says this : 

During the subsistence of the contract of service and durj i ’s ti 
wer =a to look after, not his own interests, but thogs ‘of I pe ores: eae 

en he quotes Hawkins, J., in Robb v. Green (2). ° HAwKIn 
el . ° > ? P be $ Ss, eins had 

to utilisation of the hours of. service by being false to the master’s rib 
Then at the conclusion of his judgment Grerr, L.J., Says : " 

In this case the defendant acted contra i Dee’ 

} dete ry to his duty. During the | i 

service with the plaintiffs, while pursuing his duty by calling on etapa ashes 


milk to them, he tried to induce them t i i 
with the plaintiffs was terminated, > °°°™® his customers after his employment 
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The judgment of Maucuam, L.J., started with the followi 
2 K.B., 80, at p. 85) : Swng words (11935) 


The claim in this case raises a question of some interest in relation to the duty of « 
servant to his master during the period of his employment. 

He goes on and examines the earlier case of Nichol v. Martyn (3), which is not 
satisfactorily reported, and Robb v. Green (2), and he then says this, after looking 
at Hawks, J.’s judgment in the case, (ibid. at p. 88) : 

That appears to show that Hawkins, J., did not take the view, which the other 
passage I read seems to indicate, that a servant can properly canvass his master’s 

customers for himself as from @ near approaching day. The question to be determined 
essentially depends upon the term to be implied in the ordinary case of a contract of 
employment in the absence of express agreement. 

Then he refers to the fact that there was a reference to the duty of fidelity 
in the contract, but he said that he wished to decide the case on a wider ground. 
He quotes (zb7d. at p. 88) a passage from A. L. Smiru, L.J., in Robb v. Green (2). 
where he said ( [1895] 2 Q.B., 315 at p. 320): 


I think that it is a necessary implication which must be engrafted on such a contract 
that the servant undertakes to serve his master with good faith and fidelity. 


Then Mavucuay, L.J., says ( [1935] 2 K.B., 80, at p. 89) : 


On the other hand, it has been held that while the servant is in the employment of 
the master he is not justified in making a list of the master’s customers . 

That is what had been done in Robb v. Green (2). That immediately intro- 
duces a quite different set of idsas because if a servant took copies of his master’s 
list of customers, he would be obviously committing @ breach of duty in making 
use of something which is the master’s property, namely, the list of customers, 
for an improper purpose, other than that for which he was employed. ‘Then 
MaucuHam, L.J. says (ibid) : 

Another thing to be borne in mind is that, although the servant is not entitled to make 
use of information which he has obtained in confidence in his master’s service. he is 
entitled to make use of the knowledge and skill which he acquired while in that service... 
There he is dealing with the position of the employee after the service has ter- 
minated, and is calling attention to the well known distinction between a man’s 
skill, which is his own property, part of his own equipment, and confidential 
information which he has acquired during his service. Then again he points 
out that the facts complained of were done by the roundsman while going his 
round, and he said that was a deliberate canvassing at a time when the defendant 
was under an obligation to serve the plaintiffs with fidelity. Ta.sor, J., 
appears to have agreed with both the judgments pronounced, and we have to 
consider to what extent the judgments assist us in deciding, on an interlocutory 
application, the proper course for this court to pursue. 

I repeat again my warning that everything that I say on this matter stands, 
of course, to be varied and corrected when the full facts are known, but prima 
facie, it appears to me,the question we have to consider resolves itself into these 
elements. First of all, what was done here was done in the spare time of the 
employees. That leads to this: we have to consider what implication, if any, 
needs to be read into the contract of service with regard to the employee's use 
of his spare time ? Does that implication in any way restrict him, or, rather 
(which is the practical question here) did that implication make it a breach of 
duty on his part to do what he did, with the consequential result that the 
defendants, in persuading the employees to do what they did, procured a breach 
of contract ? I think the judgment of Mavenam, L.J., which is quite delib- 
erately placed by him on a broad ground, does lead to this. Although the case 
before him was concerned with an employee who had done certain things in his 
employer’s time, I cannot find that in his reasoning that was regarded as an 
essential part of the offence. I cannot read the judgment as meaning that, if the 
roundsman had on a Saturday afternoon, when his work was over, gone round to 
all these customers and canvassed them, he would have been doing something 
he was entitled to do. It would be a curious result if, quite apart from eons 
use of the list of customers or his special knowledge or anything of that ei : 
he could set himself during his spare time deliberately to injure the goodwill o 
his master’s business by trying to get his customers to leave him. There again 
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the question here is not a question of getting the customers to leave the business 
but a question of building up a rival in business to the prejudice of the goodwill 
of the employer’s business. 

I am not ashamed to confess that in the course of the argument my m1 
fluctuated considerably on this question. As I see it, the court stands in @ sense 
between Scylla and Charybids, because it would be most unfortunate if any thing 
we said, or any other court said, should place an undue restriction on the right 
of the workman, particularly-a manual workman, to make use of his leisure 
for his profit. On the other hand, it would be deplorable if it. were’ laid down 
that a workman could consistently with his duty to his employer, knowingly, 
deliberately and secretly set himself to do in his spare time something which 
would inflict great harm on his employer’s business. I have endeavoured to. 
raise the questions in the way that they appeal to me and, on the best considera- 
tion IT can give to the matter, I think that the plaintiffs are prima facie right 
in this case. 

That being so, what is the right course for this court to pursue ? _ Counsel 
for the defendants took several points, on the assumption that a pruma facie 
case was established, to suggest that it was not a case for’an injunction. He 
said, for instance, that in the absence of the five workpeople in question the action 
was not properly constituted. There is no doubt that, in a way, it is unfortunate 
in an action complaining of procuring breach of contract, not to have before 
the court the contracting party whose breach of the contract, it is said, the 
defendants have procured, but the circumstances of the present case are peculiar. 
There is a very good practical reason why these workpeople should not be 
joined, and I can see no reason why the court should not be able to decide the 
question satisfactorily and in their absence. 

‘Then counsel said there is no case for an injunction because if the plaintiffs 
are right the workpeople could be dismissed for serious misconduct. That is a 
much more difficult thing under the Essential Work Order than would appear 
from that bald statement, because the plaintiffs have not the last word in the 
matter. It would be unreasonable to expect them, in the circumstances of 
the shortage of labour and the difficult procedure they would have to go through, 
to take any such course. The times are peculiar, and it seems to me that the 
plaintiffs are entitled to have the position considered in the light of the cireum- 
stances as they in fact exist, and not in the light of some circumstances, which 
might have existed, in more normal times, and would have given them a remedy 
ready to their hand which would have made it unnecessary for them to invoke 
the assistance of the court. j 

Then counsel said,in any case there is no case for an interlocutory order. 
I do not think myself that any of those arguments ought to be allowed to prevail. 

I conclude by saying that this is a case of deliberate and secret action by 
these employees, deliberate and secret action by the defendants in circum- 
stances where both the employees and the defendants must have known the exact 
result of what they were doing and must have realised that what they were doing 
was wrong, even if they did not distinguish in their minds between the question 
of commercial morality and legal obligation. That being so, and there being 
in my opinion a prima facie case and the balance of convenience and fairness 
being in favour of an injunction, I think the judge who took the other view 
came to the wrong conclusion. I should perhaps have mentioned that he 
did not think that, once the question of confidential information was excluded, 
there was sufficient left in the action of the plaintiffs’ workpeople to constitute 
a breach of any implied obligation. It is on that point that I take a different 
prima facie view. The way the matter struck me was that prima facie, in the 
absence of direct authority on the point, he did not feel that he ought to say 
that the obligation of the servants in this case went as far as it was said it did. 
I have come to the opposite conclusion without expressing any final judgment 
on the matter, because we have not all the facts before us. I think that prima 
facie on the facts of this case, so far as they at present appear, the conclusion 
ought to be the opposite one. That is the extent of our difference. In m 
opinion, the injunction asked for should be granted. : 
Di grate oh ies het ses eee Opinion, but in this somewhat unusual 

bi oe P y : sons for arriving at that conclusion in my own words 
as briefly as I can. © question arising on this motion is whether it was a 
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ae of contract on the part of five employees of the plaintiff company to devote 

Spare time, or part of their spare time, to the service of the defendant 
company in the circumstances set out in the affidavits. If their conduct was a 
breach of their contract of service I think there would be no doubt that an 
interlocutory injunction should be granted. I cannot doubt that the whole 
matter was done with the knowledge and approval of the defendant company 
and its directors and, although in one part of his evidence Davies described 
these_five employees as volunteers for the work, there was other evidence that 
invitations were issued to them by Davies or by his wife. On the other 
hand, if the court thinks that the breach of contract is not clear but that there is 
a substantial question to determine at the trial and that the plaintiffs have 
made out a prima facie-case of breach of contract, then the court must consider 
the question of the balance of convenience. 

It is clear that the five employees in question have not broken any express term 
of their contract of employment. It was not provided in their contract, for 
mstance, that they should give their time exclusively to the work of the plaintiff 
company. What implied term, if any, has been broken? I am content, as 
MavucuHam, L.J., was content in Wessex Dairies, Ltd. v. Smith (1) ( [1935] 2 
K.B. 80, at p. 88), to quote from A. L. Smiru, L.J., in Robb v. Green (2) when 
he said ( [1895] 2 Q.B. 315, at p. 320) : 

I think that it is 9 necessary implication which must be engrafted on such a contract 
ithat is a contract of service] that the servant undertakes to serve his master with 
good faith and fidelity. 

In all the circumstances of the case, have these five employees observed the 
obligations of yood faith and fidelity ? I do not propose to recapitulate the 
facts, but I must start from this point, that the work done for the defendants 
was done in what is usually described as the employees’ spare time. No cases 
were cited to us in which work so done was held to be a breach of the obligation 
of fidelity to the employer. T do not propose to express any view of such a 
general nature as that all work done for a firm in the same line of business as 
the employers in the spare time of the employees is a breach of contract, but 
I do say that in my view the obligation of fidelity subsists so long as the contract 
of service subsists, and even in his spare time an employee does owe that obliga- 
tion of fidelity. In my view, a prima facie case of a breach of that obligation 
is made out in the present case and I shall refer briefly to certain points which 
impressed me in the course of the evidence. 

In the first place, it is plain from the affidavit of Diggle in para. 5 that the 
plaintiff company is at the moment the only source of supply in this country 
of midget valves for hearing aids other than the defendant company. When 
I say it is clear, that is the evidence before us, although, as my Lord has said, the 
evidence at the trial may throw more light on the matter. I couple with that 
piece of evidence. from Diggle the evidence of Smith, who is a director 
of the defendant company and is a practical man. He says in para. 2 of his 
affidavit: “Since the year 1925 I have been engaged in various branches of ° 
the radio engineering and valve amplifier industry and I have for several years 
been concerned with the manufacture of hearing aids.’ Then he refers. to the 
fact that there is a limited market for hearing aids and that they have been 
sold in his view at too high a price and that he intends to put on the market 
a hearing aid at a lower price. That is a direct form of competition which is 
contemplated by the defendant company. Davies makes it plain that while 
he, Davies, was occupying the important post of production engineer at the 
plaintiffs’ factory at Harrow he was assisting in the promoting of the defendant 
company and co-operating with Smith. His conduct is not before us on 
this occasion and I make no comment on that. There is thus in this case assist- 
ance given to a competitor whose activities would, I think, inevitably result 
in damage to the plaintiff company if they were successful. — ; wie. 

In the second place, I am impressed by the secrecy which was maintained 
throughout the time when these employees of the plaintiff company were 
working for the defendant company. I think that is a pretty plain indication 
that the employees knew perfectly well they were breaking an implied term 
of their contract of employment. I do not doubt that if the plaintiff company 
had been asked, ‘‘ Have you any objection to our doing this in our spare time ? 
the answer would have been ‘‘ You have no right whatever in view of your 
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contract of service with us to do any such thing.”’ I suspect that the employees 
knew that perfectly well, and that is why nothing was said about it. ‘oll. 

In the third place, although these workmen are doing manual labour, it ‘! 
manual labour of a very skilled kind and it has been, as the evidence shows, © 
the very greatest assistance to the defendant company in bringing their poses re 
up to the point when they can develop their business. The circumstances are t 
in this particular case these men have assisted the defendant company to develop 
its business from the early stages to that of a competitor. a 

The last fact, and a very important one, which I would mention !s this. It is 
true that it is not established on the evidence as I see it that any confidential 
information has passed or could have passed in the past from the employees 
to the defendant company, but I think if is right to say, as counsel for the 
plaintiffs. pointed out, any improvements in the assembly of the valves which 
may be introduced by the plaintiff company will almost inevitably be put into 
operation by the defendant company through these employees. It is very 
difficult to conceive that if the plaintiffs were showing the employees a new and 
improved. way of making midget valves there would be no mention and no 
demonstration of that whatsoever to the defendant company. , 

With regard to Wessex Dairies, Ltd. v. Smith (1) it is true that the operations 
which were objected to were carried out by the milk roundsman actually in the 
time when he was employed about his master’s business, but for my part I 
think if those same operations had been carried out while he had been employed 
by that master in the evening or’on a Saturday afternoon, they would also 
have been held to be a breach of his duty of fidelity. It is true that Greer, 
L.J., in the course of his judgment lays some emphasis upon the fact that the 
hours of service were utilised for these purposes, but I do not think that any 
member of the court throws any doubt upon the proposition that those activities 
would have been improper even if they had been done in the employee’s spare 
time. Having regard to all the facts, I think the plaintiffs have made out a 
prima facie case here, and one has to consider the balance of convenience. 

Looking at it from the defendants’ point of view, it does not seem to me that 
any irreparable harm will be done to the defendant if an injunction is granted 
and if it should subsequently turn out at the trial that an injunction should 
not have been granted. Smith says in para. 5 of his affidavit: ‘‘ The 
defendant company is now in a position to advise the Board of Trade that it will 
be able to obtain and execute orders, and so apply for and obtain the necessary 
priorities to secure skilled labour. There will be no difficulty in securing the 
labour although it may involve some delay, and if in the interim the defendant 
company is prevented from using the services of the persons mentioned in para. 
11 of the affidavit of Harry Giggle, the production of the company will to some 
extent be handicapped.”” Then he goes on to say that production can be 
continued without the services of those persons. So much for the position 
of the defendants. : 

On the other hand, taking the position of the plaintiffs, it seems to me a most 
unfortunate position if the plaintiffs are compelled to have in their employment 
persons who week by week are assisting their rivals in the way described in the 
evidence. The judge suggested that the plaintiffs might impose a condition 
that the employees should not accept employment for any part of their time 
with the defendants, but I see grave difficulties in the plaintiff company achieving 
that result, having regard to the terms of the Essential Work Order, and for my 
part I do not see why they should be faced with the alternative of trying to 
impose such a condition and possibly losing by’so doing the services of valuable 
workmen. I think it is an intolerable position that this should be allowed 
to continue. 

Finally, if one looks at it fromthe standpoint of the five employees in question, 
although they are not. before the court, each of them in his or her affidavit uses 
the same phrase, which is a curious one. “ I receive payment by way of expenses 
for my work.” I am not quite sure what that means, but I apprehend it is 
intended to convey the impression that they have only had their expenses 
paid. Under those circumstances, it does not seem to nie that it will involve 
any hardship on those five employees if they are prevented from making use of 
their leisure time in doing this no doubt rather hard work and getting nothing 
more for it than their expenses. I cannot think that the sorrow which they might 
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feel at being deprived of that occupation should induce the court to refuse 
to grant an injunction. In my opinion the appeal should be allowed and an 
injunction granted in the terms of the notice of motion. 
Bucknit, L.J., agreed. 
Appeal allowed ; injunction granted ; appellants’ costs.in Court of Appeal 
and below costs in the cause. 


Solicitors : Lawrance, Messer &: Co. (for the appellants) ; Harold Benjamin 
(for the respondents). 


[Reported by F. Gurrman, Esq.,_ Barrister-at-Law.] 


THE ATTORNEY-GENERAL v. ANGLO-AMERICAN OIL CO., 
LTD., THE “F. J. WOLFE.” 
[Count oF APPEAL (Scott, du Parcq and Morton, L.JJ .), November 26, 
27, 28, 29, 1945.] 
Shipping and Navigation—Collision—Convoys meeting on a crossing course— 
Crossing rule—Duties and obligations—Regulations for preventing collisions 
at sea, rules 19, 21, 22. 

In a convoy of eight columns, the E.S., a vessel laden with war cargo, 
was leading the third column from the port side. In a separate convoy 
consisting of two columns, the F.J.W. was the commodore ship leading the 
port column. The convoys were unlighted and were proceeding towards 
each other on a crossing course. That course if continued by both convoys, 
would bring into collision the ships in the convoy of the F.J.W. with the 
leading ships on the’ port column of the larger convoy. Under art. 19 

-of the collision regulations the E.S. was the give-way ship, and, though 
she sighted the smaller convoy from a distance of three miles, she continued 
on her course until she was about two cables distant from the F.J.W. 
The E.S. then put her wheel to starboard. The F.J.W. starboarded her 
wheel at about the same distance and reversed her engines, but her stem 
struck the E.S. on the starboard side at a right angle, and the I.S. sank 
in consequence :— 

Hetp: although the collision regulations as such did not apply, the 
réquirements of good seamanship depended on the application of the 
crossing rule, as embodied in the regulations, when two different convoys 
of ships approached each other on a crossing course. On the facts here, 
the E.S., as the give-way ship, was not justified in continuing on her course, 
nor was the action taken by the F.J.W. premature. The blame for the 
collision, therefore, rested solely on the E.S. 

fEDITORIAL NOTE. The question discussed in this case, for which there is no direct 
authority, is whether the regulations for preventing collisions at sea apply to vessels 
sailing in conyoy. The Admiralty Notice of 1942 applied only to a single vessel coming 
into the vicinity of a convoy, and it is argued in the case under consideration that the 
crossing rule does not apply where both vessels are in convoy. It is held, however, 
that the regulations form @ recognised code which all seamen observe, and that this 
question is really one of fact involving the test, what did the rules of good seamanship 
ire ? 
aig.nG THE ‘‘ Crossinc Ruz,” see HALSBURY, Hailsham Edn., Vol. 30, pp. 746- 
748, paras. 967, 968; and For Cases, see DIGEST, Vol. 41, pp. 741-744, Nos. 5923- 
5954. ] 
referred to : 
aT The Gulf of Suez (1920), 37 T.L.R. 60; 41 Digest 745, 5965; on appeal, [1921] 
. 318. 
(2) meas Maru 8.8. regs 7 Hh or pipettes The Otranto, [1931] A.C. 194 ; 
igest Supp.; 100 L.J.P. 11; eit bp : ‘ 
(3) Pires S.8. Oumera v. era S.S. Owners, [1939] A.C. 94; Digest Supp. ; 
see 1237 16 rd ip A 
(4) rhe. Scottish Musician, (1942) P. 128; 111 L.J.P. 65; 72 eee a an ey: 
(5) H.M.S. Sans Pariel, [1900] P. 267; 41 Digest 746, 5977; 69 L.J.P. c 
L.T. 606. 
IS. v. Allan Line S.S. Co., Ltd., Union Dampfschiffsrhederei Act. v. S.S. 
Ct hahah, [1907] A.C. 193; 41 Digest 742, 5935; 76 L.J.P.C. 33 ; 06 me 335. 
(7) The Etna, (1908] P. 269; 41 Digest 747, 5978; 77 L.J.P..138; 98 L.T, 424, 
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‘ rom a decision of PitcuEer, J., dated June 29, 1945, 
i ara, rachin Uepn on pt loss of the E.S., a vessel laden with war ag 
ee tli 3] ith a motor vessel, the F.J.W., was ‘due solely to the 
by reason sitet The dine raised the question of the duties and obligations of 
a . ecole approaching & ship in a different convoy on a crossing course. 
. KS. Car aud K.C., and Owen Bateson, K.C., for the appellant. 
R. P. PRipliard, K.C., and Waldo Porges for the ae ee ee 
: ; is appeal has involved some interesting discussion about 
eae ein hae ance ship finds itself involved in what I will call a 
a. Sewn RA bees with the possible complication that that ship is also in its 
sacs erik crass out of a collision in the North Atlantic near Newfound- 
jana Peel Rept. 16, 1942, at about 1.44 a.m. ship’s time, equivalent to 4.44 se 
G MT. The ships were the Empire Soldier and the F.J. Wolfe. The ee 
side ‘of the Empire Soldier in the way of the bridge and the stem a the F. J. 
Wolfe were the points of impact. The Empire Soldier sank in a yk Peet 
fortunately without loss of life, dai ie cargo of war stores laden on board her, 
: ( , was tota ost. . 
ers esas aed, by the Attorney-General, the stores being the eat 
of, and the ship presumably requisitioned by, His Majesty’s Gov ee 
We were informed that the proceeding was by Latin information, an are as 
form of procedure which the Crown Proceedings Committee of twenty years 
ago recommended should be abolished. PitcHEr, J., held the Empire Soldier 
alone to blame and the Crown appealed. That judge delivered a carefully 
considered judgment. I agree so completely with it that I should have been 
content to adopt it as my own with only slight exegetic comments on one or two 
incidental sentences which may be slightly ambiguous ; but as the case raises 
certain general questions of seamanship, if not also of law, as to the bearing upon 
the Collision Regulations of the fact that one or both ships in collision were 
sailing in convoy, I will state the facts so far as material for the consideration 
of these questions. I would add that if T omit to express any opinion upon any 
question which has arisen during the discussion, I refer to the judgment. of 
Prucuer, J., which I think covers them all. . 
Each of the two vessels was in.convoy:but not the same convoy. That of the 
Empire Soldier was a large one of about 36 vessels of eight columns, five cables 
between columns and two.or three cables between ships, eastward bound. At 
the time in question that convoy was on a course of 25 degrees true, that is to 
say, roughly N.N.E. The Empire Soldier (of about 4,500 tons gross, heavily 
laden with military stores, draft 23ft. 6ins. forward and 26ft. aft) was leading 
the third column from, the port side, the commodore ship being at the head of 
the fifth column, The F. J. Wolfe’s convoy consisted of only four ships, similarly 
‘spaced, the F. J. Wolfe being commodore and leading the port column, with the 
8.8. Daghild behind her, the Pachesham leading the starboard column, with 
the Marit II behind her. This small convoy had been formed unexpectedly 
at. sea after an enemy attack by torpedoes which damaged the F. J. Wolfe, 
the Daghild and the Marit II and caused them to be seni off to St. John’s for 
repairs. The Pachesham had not been attacked and apparently was a single 
ship which, being bound for St. John’s also, had joined the small convoy. The 
F. J. Wolfe had broken plates projecting out of her port side, which interfered 
with her steering and necessitated some continuous starboard wheel to coun- 
teract the interference. She was of about 12,000 tons gross, drawing 22ft. 
forward and 23ft. 10ins. aft. At the time in question the small convoy was on 
a course of 262 degrees true, or about WES. It was accompanied by two naval 
corvettes as escort, their normal station being some half a mile 4 points off the 
bow of the port and starboard leaders. The courses of the two convoys, therefore, 
crossed at an angle of intersection of 57 degrees. If the crossing rule No. 19 
applied, either as a regulation in the strict sense or “‘ as a guide to seamen,”’ the 
duty of the Empire Soldier, having the F. J. Wolfe on her starboard hand, was 
to keep out of the way of the F. J. Wolfe and, under rule 22, to-go under her 
stern ; and the primary duty of the F. J. Wolfe was to keep her course and 
Lise under rule 21, unless the note to that rule came into operation. 
The night was fine and clear and northern lights enabled an unlit vessel to be 
seen from the south at a distance of three miles ; but from the north the visibility 
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was limited to one mile. Neither convoy was exhibiting lights. At about 
1.30 a.m., when still some three miles to the southward of the small convoy 
the second officer of the Empire Soldier in charge on the bridge, observed the 
loom of two or three ships 2 to 2} points on his starboard bow. Their bearing 
did not change. When about one mile or three-quarters of a mile away he saw 
that there were four vessels still on the same bearing, and observed that their 
course was west or a little south of west. After that, according to his evidence 
in the box, three of the ships broadened a little on his starboard bow but the 
bearing of the fourth continued the same. The fourth ship was the F. J. Wolfe. 
The judge’s finding is this : ; 


When the vessels were a little under half a mile apart the F. J. Wolfe switched 
on first her red and shortly afterwards her masthead and green lights. No helm action 
was taken by the Empire Soldier until the vessels were so close that it was apparent 
that the F. J. Wolfe was going to strike the starboard side of the Empire Soldier 
stem on. At the last the wheel of the Empire Soldier was put hard-a-starboard 
in order to throw her after-part away from the advancing F. J. Wolfe. From first 
to last the engines of the Empire Soldier remained working to give her the convoy 
speed of 64 knots. If the Empire Soldier ever sounded a series of short warning 
blasts, I am satisfied that she did not do so until a late moment and at a point of time 
well after the F. J. Wolfe was committed to her hard-a-starboard wheel. I find 
that the Empire Soldier went off about a point to starboard under her hard-a- 
starboard wheel at the last and did not switch on her lights till a late moment. 


It is common ground that at some time (although at what stage of the story 
was in dispute at the trial) the Pachesham and the Marit II starboarded and 
eventually got away northwards on to a course parallel to that of the big convoy, 
that is to say, 25 degrees true, but that the Daghild ported and passed southwards 
between the third and fourth columns of that convoy. This operation of the 
Daghild escaped the notice of the second officer on the Empire Soldier. I will 
revert to these vessels in a moment, but I will first state the findings of the 
judge about the F. J. Wolfe. He said : . 


I find the following facts with regard to the navigation of the F. J. Wolfe. When 
on her convoy course of 262 degrees and making her convoy speed of 7 knots with her 
convoy in reasonably good formation, the loom of an unlighted vessel, which was at 
first taken to be an escort vessel, but which proved to be the Empire Soldier, was 
made out about three points on the port bow at a distance which I find to have been 
about half a mile, the helmsman of the F. J. Wolfe was ordered to starboard 5 
degrees. This order was carried out, but very shortly afterwards Mr. Salmond [the 
second officer of the F. J. Wolfe] appreciated that what he had seen was not an 
escort vessel but a cargo vessel on a northerly course crossing hisown. He immediately 
ordered the wheel to be put hard-a-starboard, blew a short blast on his whistle, put 
the starboard engine full astern and switched on his port sidelight. I think he took 
this action when the vessels were about 3 cables distant from each other. Shortly 
afterwards, seeing that the Empire Soldier was apparently taking no action to keep 
clear, Mr. Salmond rang the starboard engine full astern and switched on his masthead 
and starboard lights. By this time the vessels were only about 2 cables apart, and 
collision was virtually inevitable. It occurred in the manner already described, the 
stem of the F. J. Wolfe cutting into the starboard side of the Empire Soldier 
in the way of No. 2 hatch. Iam not satisfied that the F. J. Wolfe went off quite 
as much as 50 degrees to starboard before collision and I think that the collision took 
place at about a right angle. 

The evidence of the second officer of the F. J. Wolfe, who was in charge on the 
bridge from midnight until after the collision, was that at about 1.15 he saw flashes 
from about 4 points on the port bow, which had been reported to him by the 
look-out, and that they continued for about a minute. He thought it was one 
corvette signalling to the other. Checking back from the engine room times 
later, he thought that it must have been about 1.40 when he saw a dark shape 
3 to 4 points on his port bow, about half a mile away. He assumed that it was 
the corvette. He saw also about then what he thought was the other corvette, 
half a mile off the starboard bow of the Pachesham. Under the impression 
that the corvette off his port bow was “rather too close” he went into the 
wheelhouse and ordered a change of course to starboard of 5 degrees in order, 
as he said in the box, “ to give the corvette more room”; but he did not give 
any short blast on his whistle. From the commodore ship such a signal would 
have been an order to the convoy, whereas his purpose was limited to what 
he said. He had not then realised it, but the dark shape was not the corvette, 
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but the Empire Soldier. Counsel for the appellant made much of this star- 
boarding, but it could not have affected the action of the Empire Soldier as it 
was not, and could not be, observed by her. It is in my view irrelevant on the 
issue of liability. We are advised by our assessors that if the dark shape had 
been the corvette it would have been a legitimate movement in case the corvette 
was intending to cross the path of the F. J. Wolfe some distance ahead. It is 
also, for a reason which I will state later, important to observe that the 5 degrees 
starboarding was unknown to the other members of the F. J. Wolfe’s convoy. 

It was immediately on coming out of the wheelhouse after ordering the 5 
degrees change of course to starboard that the second officer of the F. J. Wolfe 
realised that the dark shape was not the corvette but a merchantman crossing 
his bows from port to starboard, in direct breach of the crossing rule. He at 
once realised, with this other ship so near, the absolute necessity of the F. J F 
Wolfe as the stand-on ship taking action under the note to art. 21. He immedi- 
ately ordered the helm hard-a-starboard and, to help that helm action, reversed 
the starboard engine full speed astern. He came out on to the port side of the 
bridge, saw that the crossing ship was not giving way but continuing without 
change of course, rushed back into the wheelhouse and- put the port engine also 
full astern and switched on his lights, or at any rate, as the judge stated, his 
red light. 

I have now stated the essentials of the problem we have to solve. Upon those 
facts the judge put to the Elder Brethren the following questions : 

On the facts as found ; (i) Was the Empire Soldier justified as matter of seaman- 
ship in standing on until she was between 2 and 3 cables distant from the F. J. 
Wolfe ? (ii) Was the situation such when the F. J. Wolfe took action that it 
could reasonably be anticipated by the F. J. Wolfe that collision could not be 
avoided by the action of the Empire Soldier alone? (iii) Could the Empire 
Soldier have starboarded sufficiently to clear the F. J. Wolfe without incurring 
risk of collision with the leader of the fourth column ? 


The Elder Brethren answered these questions as follows: (7) “No”; (a) 
“Yes”; (#7) “ Yes.” The judge continued : 

_ They point out that while, in their view, good seamanship demanded on the particular 
facts of this case that each of the vessels involved should act in accordance with the 
requirements of the crossing rule, they would not be prepared, again on the facts of the 
present case, to condemn a vessel which, like the Pachesham, took early action to 
get on to a parallel course with the approaching convoy, provided slways that the 
units of such convoy were observed at a sufficient distance to enable the turn to be made 
in reasonable safety. Whilst adding this rider the Elder Brethren are clear that the 
best course in this case as a matter of seamanship was to take action in accordance 
with the crossing rule. 


On that I just observe that the turn to be taken by these two vessels in order 
to get parallel was necessarily 123 degrees (in order to make up the 180 degrees 
with the 57 degrees of intersection), that is to say, substantially half as much 
again as a right-angle. The judge added : 

With this conclusion Iam in complete agreement and I accordingly hold the 
Empire Soldier to blame for standing on in the way she did. 

Our assessors (before Captain Townshend had unfortunately to leave for 
domestic reasons) agreed with those answers, but, for reasons which I will state 
presently, did not express any opinion about the rider. Since Captain Townshend 
left, Admiral Hamilton has, with the consent of both counsel, acted as our sole 
assessor. 

I will now state certain supplementary facts which are not material to the 
main issue, but call for consideration because of certain arguments of counsel 
for the appellant. The chief of these arguments was that the Pachesham and 
the Marit IT had acted as they did because they had seen the large convoy and 
that that action was in accordance with the duty of a prudent navigator of a ship 
in a small convoy ; and on that contention he submitted that, if the crossing 
rule had any application, the F. J. Wolfe ought, as a matter of seamanship, 
to have done the same in order to obey the note to rule 21. This contention 
rests On an erroneous foundation. On Sept. 22, 1942, only six days after the 
jae wae the master of the Paschesham made a protest at St. John’s in these 
erms : 


That the Pachesham was in the same convoy as the motor vessel F. J. Wolfe. 
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On Wednesday, Sept. 16, I was called to the bridge at 1.25 a.m. by the second officer 
who informed me that another convoy was crossing our track. I could see quite a 
number of ships. The night was clear and calm and there were northern lights in the 
sky. At about 1.35 a.m. the F. J. Wolfe switched on her navigation lights and gav: 
one short blast on her siren. This was a signal to go to starboard. I ordered that my 
ship do the same and it was done. Shortly after the F. J. Wolfe switched on her 
light and gave a blast on her siren, another ship, which was deeply laden and which 
was not seen by me up to that time, switched on her navigation lights. I could see 
immediately that a collision between the two ships was unavoidable and in fact they did 
collide at about 1.45 a.m. As the ships of the other convoy were bound north, they 
should have seen us before we could see them. They cut across our track. Before 
altering the course of my ship our course was 262 degrees true and the course of the 
other convoy was 025 degrees true. I did not know at the time what was the name 
of the ship with which the F. J. Wolfe collided, but I have been informed since 
then that it was the Empire Soldier. 


That protest, it is to be observed, was made immediately after the event. 
He was subsequently a witness at the trial and the judge in his judgment decided 
that his evidence as contained in that original protest ought to be accepted. 
That is a finding which, in my view, is obviously right, and I think anyhow 
that after he had seen the witness we too ought to accept it. It is thus clear 
that it was the short blast given by the second officer from the commodore ship 
which caused the starboarding of the other two, and that consequently the 
argument based upon that starboarding as representing the seamanlike reaction 
of presumably competent navigators under the stand-on obligation of rule 19 is 
misplaced. That is the reason why I venture to say that the argument of 
counsel for the appellant in that respect rested on an’ erroneous foundation. 
It seems to me that the action of the Pachesham and Marit II has nothing 
whatever to do with the merits of this appeal. It was that order from their 
commodore ship which alone caused them to act. 

There is one more fact that I musts wte. The judge found (and I accept the 
finding absolutely) that the look-out of the F. J. Wolfe was defective in that the 
Empire Soldier ought to have been seen at an earlier time. I accept that. 
But the judge held (and I agree with him) that that neglect of duty had nothing 
to do with the collision in the sense of in any way contributing to it, because 
the ship was then doing what it would have been its duty to do even if it had 
been alive to the presence of the Empire Soldier as the give-way ship on a crossing 
course at an earlier time. 

The arguments of counsel for the appellant amounted to this: first, a con- 
tention, which I do not think he really pressed very hard, that the mere fact 
that the Empire Soldier was in convoy eliminated all obligations of the rules 
either as regulations having a binding force or as what I prefer to call principles 
of seamanship. In my view, it is impossible to say that about a convoy. Iam 
alive to the warning contained in notice No. 7 of Jan. 1, 1942, which in effect 
merely applied the recognised views which have been expressed in the courts 
about squadrons of warships and, in this war, about convoys—that the fact 
of a ship being in convoy is a relevant circumstance and that it is desirable 
for a single ship if possible to avoid getting mixed up with a convoy. If aship 
has got mixed up with a convoy in circumstances when it cannot be blamed for 
getting there, then, as it seems to me, it is quite impossible to argue that the 
fact that the other ship is in convoy eliminates all necessity of considering the 
principles of seamanship as embodied in the regulations. Those rules represent 
the considered views of generations, almost, of seamen of many nations. To 
that aspect I will revert ina moment. His second argument was that, assuming 
that rule 19 either “‘ as such ” or as a principle of seamanship applied in the cir- 
cumstances of this case, the F. J. Wolfe acted prematurely. His third con- 
tention was that, if she did not act prematurely, when she did act she acted 

0 ] ad . . . 
Ra tie findings of the judge in this case I have no hositation in saying that his 
conclusions were right. The fundamental issue is as to the duty of crossing 
ships when the give-way ship is a member of a convoy. In my opinion, since 
the abolition in 1911 of the statutory presumption of fault it makes, generally 
speaking, very little practical difference whether one says that the Peete 
rules for prevention of collisions apply directly ‘as such ”’ or merely ‘‘ as a guide 
to seamanship.” If one of the ships is under a definite order from its com- 
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dore to take specific action, that is, of course, a relevant matter for COms 
darctian *- it 1s ae of the circumstances that the navigator has to ayer cr 
but the principles of seamanship ought, in my view, always to be ee in pe Z 
whether you call them “rules ” or whether you call them ~ principles. : 
bearing on maritime duty and fault under the one aspect or the other is normally 
just the same. Every skilled and experienced navigator has got the habe 
rule at any rate deeply ingrained and reacfs to it Just as a natural stimulus ee 
the brain acts on muscles; it is automatic. This view has been strong y 
expressed to us by Admiral Hamilton since his brother assessor was obliged to 
leave. ; 
; That being so, I think it is the end of the case and, therefore, I do not discuss 
the cases decided since 1911 (when statutory fault was abolished) to which 
reference has been made, nor those that were decided before. We have carefully 
considered the cases decided since 1911, all four of them ; The Gulf of Suez ; 
(1); The Otranto (2); The Heranger (3); and The Scottish Musician (4). The 
cases before 1911 were H.M.S. Sans Pareil (5); The S.S. Albano (6), a Privy 
Council decision ; and The Etna (7). When there was a statutory presumption 
of fault, some different considerations may have applied ; but I do not think 
it necessary to discuss either group of cases. ; 

I would only add this with regard to the phrase in art. 4 of the notice of Jan. 1, 
1942, entitled ‘‘ Caution with regard to singk ships approaching squadrons or 
aircraft carriers,’’ as to which it is agreed that the word “‘ squadrons ”’ should be 
treated as including ‘‘ convoy.” Article 4 of that notice says: 

In circumstances where a single vessel has not taken early measures to keep out of 
the way of a squadron or aircraft carrier, the ‘‘ regulations for preventing collisions 
at sea’? must be the guide. 

In spite of the argument of counsel for the appellant, “‘ must be the guide i 
is a phrase which does not seem to me in any way ambiguous. I cannot imagine 
any direction more simple or more proper than that mariners should take regula- 
tions as their “ guide,’”’ always bearing in mind the elasticity of arts. 27 and 29 
to which reference was made in the pre-1911 decisions. Whether the regulations 
are to be regarded as quasi-statutory or as generally accepted principles of 
seamanship does not seem to me to make any practical difference on the facts 
of the present case. So far as my judgment in the present appeal is concerned, 
they may be either. f 

The appeal, in my view, should be dismissed with costs. 


Du Parca, L. J.: Tagree with Scort, L. J., that the judgment of PIncHER, 
J., cannot really be criticised at all seriously. It has been minutely examined, as 
was quite right, and no doubt something may be said by way of criticism which 
has at any rate some apparent justification ; but taking the judgment as a whole, 
I wish to express my respectful approval of it. 
The first question in this case, it seems to me, is what rules or principles ought 
to have governed the conduct of these ships, the Empire Soldier.and the F. J. 
Wolfe. The judge puts it in this way 


Whilst the collision regulations as such do not apply to the case under consideration, 
such regulations constitute a code recognised by all civilised maritime nations as & 
code well adapted for preventing collisions at sea. 

It does not in the end make much difference whether one says that the regula- 
tions, or at any rate the regulations as to crossing ships, apply with such modifi- 
cations as are made necessary by the fact that ships are in convoy, or one says, 
with the judge, that the regulations as such do not apply but in fact as a matter 
of seamanship what are called the crossing rules must be considered to apply 
because, as Scott, L. J., has said, every mariner will properly expect every 
other mariner to be acting on them and to be expecting that he himself will act 
upon them in his-turn. If the judge approachéd the matter in the right way, 
it seems to me that this becomes really a question of fact involving no doubt, 
when once you have decided all the particular facts of the case, the question what 
did good seamanship demand ? I say that that is a question of fact because 
that was strongly emphasised by Lorp Wricur in The Heranger (3) ({1939] 
A-C. 94, at pp. 101, 102). He says (at p. 101) that precedents are a very doubtful 
guide and that a question of this kind, a question of good seamanship, is a 
question of fact ; and (at p. 102) that where there are no rules which apply 
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to the particular facts the decision what action should be taken depends, and 
ean only depend, on the requirements of good seamanship and the application 
of the ordinary principles of the law of negligence. 

For myself, I should not profess to be able to say what the rules of good 
Seamanship demand without expert assistance. Here we have remarkable 
unanimity of expert opinion. The Elder Brethren, answering questions which 
Scott, L.J., has already read, clearly were of opinion that the duty of the Empire 
Soldier was to regard h self as the give-way ship, in the circumstances of this 
case. Our assessors have taken the same view. Counsel for the appellant 
objected that, in the court below, the Elder Brethren had left out of account the 
Daghild, but we can assure him that, having heard all his criticisms in this 
court, our assessors, and certainly the assessor who was able to remain to the 
end (although I think the observation applies to both of them) did not leave the 
Daghild out of account at all. There is unanimity among the assessors, but I 
think it goes much further than that because, as I read the evidence of the 
second officer of the Empire Soldier, who was respousible for the navigation, 
he does not disagree. Some of the passages in the evidence are of vital impor- 
tance in this case and they were properly emphasised yesterday. 

I read the witness as agreeing that, though the crossing ships may be in a 
convoy, as between those two ships the crossing rule will, generally speaking, 
apply. Indeed, it cannot be put more strongly than it was by the witness 
himself when, in answer to the question ‘‘ You knew they applied both to a 
single ship and ‘to your ship ?” he said “ To any two ships meeting.”’ 

Looking at the evidence, the fact is that the real cause of the course taken 
by the second officer of the Empire Soldier was that he had formed on inadequate 
material an erroneous conclusion as to what those ships which he saw were 
doing. 

If, as I think with Scorr, L.J., the judge has correctly found the facts of the 
case on which the assessors have based their answers, it seems to me that there 
is very little left to be said. Counsel for the appellant, not unnaturally, found 
something to criticise in the judgment, because it is very difficult to deliver a 
judgment which is not susceptible to some criticism. One matter was what the 
judge said about the failure of the Empire Soldier to switch on her lights. No 
doubt it may be said with regard to that with some justification that, even if 
she had, the F. J. Wolfe, regarding herself as the stand-on ship, would not have 
taken any other action than she did. Let that be ignored altogether—it does 
not affect the case. Even supposing the judge to be wrong about that (and I 
am not saying that he was because it might have served a useful purpose if the 
lights had been switched on) it does not affect his main conclusion at all. 

With regard to the starboarding to the extent of 5 degrees, again I agree 
with Scott, L.J., that that is an irrelevancy. So,I think, is the point which 
counsel for the appellant forcibly made, that down to a certain time the look-out 
on the F. J. Wolfe was not satisfactory. It does not avail anybody to say that 
the look-out on a ship is unsatisfactory unless the badness of the look-out con- 
tributed to the collision, and in this case I do not think that it did. 

I agree also with what Scort, L.J., said as to the criticism that the action 
taken by the F. J. Wolfe was premature, and that it was wrong. There again 
we are advised (and I can see no reason whatever to think that the advice is 
unsound, if I may say so) that on the facts found by the judge the action taken 
was neither premature nor wrong. The judge sums it up by saying that the F. J. 
Wolfe took no action until she was distant under half a mile from the advancing 
Empire Soldier and thereafter switched on her lights, starboarded, hard-a- 
starboarded, and put her engines astern in the expectation that the Empire 
Soldier which was the give-way ship under the crossing rule, would starboard, 
albeit belatedly, and thus avoid collision. The judge thought that that was not 
a negligent course to take or an improper one and, advised as I am, I agree 

ith him. 
ne have given no new reasons, but I thought it right that I should say how the 
case appeared to my own mind. I agree that the appeal should be dismis «-.. 

Morton, L.J.: I also agree and J desire only to add a few words on an oe 
ment of counsel for the appellant which has not been referred to by rat oe 
my brethren. Plainly it did not suit the argument of counsel for et Lo Des 
if the crossing rule ought to have been applied in the circumstances of the prese 
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case and, very naturally, he sought to put forward another rule ae oon i 
have been applied when these two convoys were meeting eac 5 er. Pia 
suggested that when a smaller convoy meets a larger convoy Ce th - “i 
convoy should keep out of the way of the larger convoy or each int ag 8 P 
in the smaller convoy should give way to each individual ship in t ' ae 
convoy if there is any risk of collision. There seems to me to be strong objec pie 
to the application of any such rule. It was brought to our attention by paige 
for the respondents. In the first place, I am not sure what the riage iba) S 
counsel for the appellant would be as to what is to be the test of the ee oe 
convoy, whether it is to be the number of ships or the tonnage of the individua 
ships. In the second place, I should have thought (and this is confirmed ape 
practical matter by Admiral Hamilton) that it would be often a matter of the 
greatest difficulty when two convoys are approaching for either convoy to be sure 
whether it is a larger or a smaller convoy than the other. This must plainly be 
so at night, especilly under war conditions, and I understand from Admiral 
Hamilton that the same practical difficulty would or might well arise in daytime. 
If convoys well spread out and of considerable size were approaching each other, 
it might be said that the commodore of each convoy might be warned if he was 
likely to.meet another convoy on his journey ; but, apart from. the difficulty 
that that information might not be communicated to each unit in the convoy 
under war conditions, the convoy might start off with 30 ships in it, and might be 
expecting to meet a convoy of 20 ships and there might be, for reasons so obvious 
that I need not specify them, a very considerable reduction m the number of 
the convoy which was originally the larger and before it meets the other convoy 
it may be the smaller. I cannot see any answer to those criticisms of the sugges- 
tion of counsel for the appellant. 

I agree that this appeal should be dismissed with costs. 

Appeal dismissed with costs. Leave to appeal to the House of Lords refused. 

Solicitors: Treasury Solicitor (for the appellant); Thomas Cooper & Co. 
(for the respondents). 

[Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law. | 


FYFE AND OTHERS v. GARDEN AND OTHERS. 
[Hovusg or Lorps (Viscount Maugham, Lord Macmillan, Lord Porter, 
Lord Simonds and Lord Geddard), November 19, 20, 22, 23, 1945, 
February 15, 1946.] 


Charities—Bequest of money on educational trusts—Asset consisting of debt 
payable to testator under agreement for dissolution of partnership—Business 
to be carried on by other partners—Testator entitled under agreement, on 
breach of certain conditions, to wind up business and repay himself his debt- — 
Assets of business, at time of testator’s death, including equity of redemption 
of business premises—Whether testator’s rights under agreement “a charge 
or incumbrance affecting or to affect land ’’—Charitable Uses Act, 1735 (e. 
36), s. 3. 

By his will made on May 4, 1878, the testator bequeathed, after the 
death of his wife, “‘ out of such part of my personal estate as may legally 
be bequeathed for charitable purposes,’ a legacy of £40,000 upon trusts 
for the advancement of education in Aberdeenshire. The testator died 
on Jan. 15, 1879, and the widow died iri 1943. One of the assets of the 
testator’s estate at his death was a sum of £32,293 16s. 10d., representing 
the balance of a sum payable under an agreement dated Sept. 20, 1877, 
for the dissolution of a partnership. Under this agreement, the testator 
retired and the other partners were to carry on the business, and the sum 
in question was left by 1e testator in the business by way of loan. Under 
cl. 11 of the agreement, on breach of any condition of the loan, the testator 
was authorised to demand repayment of the whole amount then owing 
and, in default of payment, to enter the premises where the business was 

; carried on and to wind up the business, or to continue it as long as might 
» be found necessary or expedient in order to wind it up beneficially and 
thereby to effect repayment to himself of the amount due to him. At the 
time of the testator’s death, the assets of the business included the equity 
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of redemption of the premises in which the business was carried on. The 
question to be determined was whether, by reason of cl, 11 of the agreement, 
there was at the testator’s death an equitable assignment or charge affecting 
land (viz., the equity of redemption of the business premises) with the 
result that the sum due to the testator under the agreement could not 
legally be bequeathed for charitable purposes, by reason of the Charitable 
Uses Act, 1735, 8. 3 (which was still in force at the testator’s death) :— 

A HELD: upon its true construct! Jn, cl. 1 of the agreement did not create 
any charge, nor did it effect an equitable assignment ; it merely gave to 
the testator a right to payment out of a fund to be ascertained in the future 
and, at the time of payment, the fund might not consist of the proceeds of 
sale of the business premises since they might have been disposed of long 
before. Therefore, the testator’s interest in the outstanding debt was not 
secured by a charge or incumbrance affecting land within the meaning 

B of the Charitable Uses Act, 1735, s. 3, and it could, at the time of his death, 
be legally bequeathed for charitable purposes. 

Decision of the Court of Appeal*(Lorp GREENE, M.R., and Luxmoorg, 
L.J., MacKinnon, L.J., dissenting), sub nom. Re Nicol, Nicol v. Nicol 
( [1944] 2 All E.R. 181) reversed. 


[EDITORIAL NOTE. The House of Lords reverse the Court of Appeal, holding that 
Cc the agreement by the testator did not create any charge.upon the partnership property, 
which consisted partly of land. The testator could, therefore, make a legal bequest 
of his interest in the loan, since it was not secured by a charge or incumbrance affecting 
Jand within the Charitable Uses Act, 1735, which, having: been long repealed, will 
probably not come before the courts again for consideration. 
As To Meanine or “ Lanp ” in THE MoRTMAIN AND CHARITABLE Uses AcTs, see 
HALSBURY, Hailsham Edn., Vol. 4, pp- 138, 139, para. 181; and For Caszs, see 
DIGEST, Vol. 8, pp. 266-273, Nos. 280-400.] 


D Cases referred to : 
(1) Re orn Corcoran v. Riddell (1892), 62 L.J.Ch. 267; 8 Digest 274, 418; 
- 67 1.T. 754. 
(2) Re Hamilton, Cadogan v. Fitzroy, [1896] 2 Ch. 617; 8 Digest 274, 419; 65 
L.J.Ch.:815 ; 75 L.T. 113. 
*(3) Tailby v. Official Receiver (1888), 13 App. Cas. 523; 20 Digest 334, 770; 58 
L.J.Q.B. 75; 60 L.T. 162. 
E (4) Governments Stock & Other Securities Investment Co. v. Manila Ry. Co., [1897] 
A.C. 81; 10 Digest 761, 4758; 66 L.J.Ch. 102; 75 L.T. 553. 
(5) Re Florence Land & Public Works Co., Ex p. Moor (1878), 10 Ch.D. 530; 10 
Digest 750, £4692; 48 L.J.Ch. 137; 39 L.T. 589. 
(6) Re Colonial Trusts Corpn., Ex p. Bradshaw (1879), 15 Ch.D. 465; 10 Digest 
746, 4665. 
*(7) Re Dawson, Pattisson v. Bathurst, [1915] 1 Ch. 626; 8 Digest 273, 391; 84 
L.J.Ch. 476 ; 113 L.T. 19. 
F *(8) Ashworth v. Munn (1880), 15 Ch.D. 363; 8 Digest 273, 397; 50 L.J.Ch. 107; 
43 L.T. 553. 
(9) Attree v. Hawe (1878), 9 Ch.D. 337; 8 Digest 272, 384; 47 L.J.Ch. 863; 38 
L.T. 733 


(10) Reeve v. Whitmore, Martin v. Whitmore (1863), 4 De G.J. & Sm. 1; 7 Digest 
_ 119, 689; 3 New Rep. 15; 33 L.J.Ch. 68; 9 L.T. 311. 

G APPEAL by the trustees of the charity from a decision of the Court of Appeal 
(Lorp GREENE, M.R., and Luxmoorg, L.J., MacKinnon, L.J. dissenting), 
reported sub nom. Re Nicol, Nicol v. Nicol ( [1944] 2 All E.R. 181). The facts 
are fully set out in the opinion of Viscount MauGHam. 

R. F. Roxburgh, K.C., and W. L. Blease for the appellants, the trustees of the 
harity. 
‘ Harold Christie, K.C., and William Geddes for the residuary legatees. 
Edward Ackroyd for the present trustees of the will. 
The House took time to consider its opinion. 


Viscount MaucHam: My Lords, the question raised on this appeal is 
whether an asset of a testator, consisting of a sum of £32,293 16s. 10d., payable 
to him under a certain agreement, fell within the Charitable Uses Act, 1735, 
s. 3 (which was still in force at the date of his death), and was, therefore, one 
which he could not lawfully bequeath for charitable purposes. The estate is 
under administration by the court in the County Palatine of Lancaster and the 
question has been raised by petition addressed to that court. 
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The testator, Robert Nicol, died on Jan. 15, 1879. He left surviving him 
(i) his widow who lived for a further 65 years and died on Jan. ‘31, 1943; (1i) 
three brothers and two sisters, named in his will as his residuary legatees, whose 
legal personal representatives are respondents to this appeal. The appellants 
are the persons in the will appointed by the testator to act as trustees of a legacy 
of £40,000, bequeathed by the testator on the death of his widow upon trusts 
for the advancement and promotion of education in the city and county of 
Aberdeen. The question before your Lordships is whether the proceeds of a 
certain asset belonging to the testator at his death may be resorted to in order 
to make up the £40,000 or whether resort to those proceeds for that purpose is 
prohibited by the Statute of Mortmain which was then in force. If the testator 
had died after the enactment of the Mortmain and Charitable Uses Act, 1891, 
the question would not have arisen owing to the change in the law as to gifts 
of impure personalty for charitable purposes effected by that Act. This is 
probably the last case in: which your Lordships will be asked to consider the 
effect of the long repealed Charitable Uses Act, 1735. 

The relevant words of that statute are contained in sect. 3. They are as 
follows : 


. all gifts, grants, conveyances, appointments, assurances, transfers and settle- 
ments whatsoever, of any lands, tenements, or other hereditaments, or of any estate 
or interest therein, or of any charge or incumbrance affecting or to affect any lands 
tenements, or hereditaments . . . to or in trust for any charitable uses whatsoever, 
which shall at any time from and after the said June 24, 1736, be made in any other 
manner or form than by this Act is directed and appointed, shall be absolutely, and 
to all intents and purposes, null and void. 


For some years before Sept., 1877, the testator had carried on the business 
of a textile manufacturer, embroiderer, merchant and warehouseman in co- 
partnership with one William Devonshire Ryde at Ashenhurst Works, Blackley, 
in the county of Lancaster, under the style or firm of ‘‘ Cowlishaw Nicol & Co.,” 
and in co-partnership with the said William Devonshire Ryde and one Charles 
Edward Smith in the United States of America, under the style or firm of “ Nicol 
Cowlishaw & Co.’’ The business had prospered and the testator’s interest 
in it was a large one. He wished to retire, and on retirement to leave the 
sum of £35,000 (the balance of a much larger sum due to him) on loan at interest 
to his partners William Devonshire Ryde and Charles Edward Smith. The. 
terms agreed upon were contained in the agreement which must now be stated. 

By the agreement, which was dated Sept. 20, 1877, and made between the 
testator of the first part, William Devonshire Ryde of the second part and 
Charles Edward Smith of the third part, after reciting that arrangements had 
been made for the dissolution of the partnerships therein mentioned and, by 
an agreement of even date therewith, for the continuation of the said businesses 
by the said W. D. Ryde and C. E. Smith in partnership with other persons, 
and for the introduction into the said businesses of capital, which, with the 
capital of the said W. D. Ryde in such new businesses, would amount to £45,000 
at the least, and for the continuation of such capital in the said businesses, and 
for payment of sums equal to one half the profits of such new partnership to 
the testator as thereinafter mentioned, it was agreed that both the partnerships 
should cease and determine from Jan. 1, 1878, and that the testator should not 
participate in the profits of the said businesses after June 30, 1877, nor be liable 
for the losses incurred therein as from:that date and the said agreement con- 
tained among others the following clauses : 


Cl. 1. That both the said partnerships heretofore subsisting between the said 
parties hereto shall cease and determine from Jan. 1, 1878. 

Cl. 2. That the said Robert Nicol on the terms and for the considerations herein 
agreed to be paid or secured doth hereby agree that the said William Devonshire Ryde 
and Charles Edward Smith shall from such date take and enjoy all the estate share right 
and interest of him the seid Robert Nicol of and in all the property stock in trade 
debts goodwill contracts credits and effects of the said copartnership business as their 
own absolute property. 

Cl. 6. That the said William Devonshire Ryde and Charles Edward Smith shall 
pay to the said Robert Nicol for his share and interest in the said partnership property 
stock in trade debts goodwill contracts credits and effects the sum of £63,390 28. 9d. 
of which the sum of £28,390 2s. 9d. part thereof shall be paid by instalments of not less 
than £5,000 each on or before June 30, 1878, together with interest at the rate of £10 
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per cent. per annum on the said sum of £63,390 2s. 94. or so much thereof as shall 
for the time being remain unpaid from June 30, 1877, to the said June 30, 1878, and 
that no instalment may be paid unless 6 months previous notice in writing has been 
given to the said Robert Nicol his executors or administrators. The said Robert 
Nicol shall lend and advance to the said William Devonshire Ryde and Charles Edward 
Smith the sum of £35,000 the balance of the said sum of £63,390 2s. 9d. as from June 
30, 1878 at the rate of £10 per cent. per annum on condition that the capital employed 
in the said businesses by the said William Devonshire Ryde and Charles Edward Smith 
or any other person or persons carrying on the saiu ousinesses shall not amount to less 
that the sum of £45,000 in the whole (irrespective of the said sum of £35,000) during 
such time as the said sum of £35,000 or any part thereof shall remain due and owing 
to the said Robert Nicol and shall employ the whole of the said capital in the said 
businesses to the best advantage. 

Cl. 7. That the interest on the said sum of £35,000 or so much thereof as shall for 
the time being remain unpaid shall be paid half yearly on Dec. 30 and June 30 in every 
year the first payment thereof to be made on Dec. 30, 1878. 

Cl. 8. That the said William Devonshire Ryde and Charles Edward Smith shall 
carry on and conduct the said businesses in the most efficient manner and promoté 
the prosperity thereof to the utmost extent of their ability and that during the period 
aforesaid the said William Devonshire Ryde and Charles Edward Smith shall not 
engage directly or indirectly in any other business occupation or employment or in any 
speculation whatsoever and shall accurately and faithfully keep proper account books 
and all other documents showing the mode of carrying on such businesses and the profits 
and losses thereof and shall have proper valuations of stock and stocktakings m.ade on the 
Saturday nearest July 1 in every year the first of such stocktakings to be made on 
the Saturday nearest July 1, 1878, so as to show the true value of the said stock and the 
state of the said businesses and from time to time when required furnish the said Robert 
Nicol his executors administrators or assigns with true copies of the.said stocktakings 
and balance sheets. 

Cl. 9. That the said William Devonshire Ryde and Charles Edward Smith will not 
do any act or incur any liability except in the usual course of business by which the 
partnership property or their several shares therein may be liable to be seized or taken 
in execution or prejudicially. 

Cl.11. That F ball be avail for the said Robert Nicol his executors administrators 
or assigns and any person or persons to be appointed by him or them from time to time 
(so long as the said sum of £35,000 or any part thereof shall remain owing to him or 
them) during the usual business hours to enter upon the premises where the said businesses 
shall be carried on or any part thereof and to inspect and examine the mode of conducting 
and carrying on the said businesses. And all books of account stock books ledgers receipts 

rs and writings in the possession or power of the said William Devonshire Ryde 
and Charles Edward Smith kept for the purposes of their said businesses and to take 
copies thereof or extracts therefrom in order to ascertain the true state thereof and if 
thought necessary or desirable may at any time whilst the debt due to the said Robert 
Nicol or any part thereof shall be unpaid have the stock taken in the usual menner 
and that if upon any inspection or examination or stocktaking it should appear to the 
said Robert Nicol his executors administrators and assigns that the joint capital of 
the said William Devonshire Ryde and Charles Edward Smith and such other partners 
to be introduced by them as aforesaid is reduced to the sum of £40,000 or less or in case 
of the breach of any of the conditions herein contained it shall be lawful for the said 
Robert Nicol his executors administrators or assigns by notice in writing to be given 
to the said William Devonshire Ryde and Charles Edward Smith or left at their place 
of business to require repayment of the whole amount then owing to the said Robert 
Nicol his executors administrators or assigns And in default of payment at the time 
named in such notice the said Robert Nicol his executors administrators or assigns 
and any person or persons of his or their appointment shall in case his debt or, any part 
thereof shall then be unpaid have full power and authority to enter upon the premises 
where the said businesses may be carried on and either forthwith to discontinue the said 
partnership businesses and to wind up the same and dispose of all the ae property 
and effects thereof or to continue such businesses as long as may be found necessary 
or expedient in order to wind up the same beneficially and as the attorney or attorneys 

d in the names of the said William Devonshire Ryde and Charles Edward Smith 
as ing or belonging to the said concern and 
nape ming ta aw ey Aiietseg, bansslt or panelived the whole amount 

i i or the same an re 
Se etek and gles) then due to him or them under or by virtue of Ene prenens 
and in case of deficiency to sue for and recover the same from them in any way he or they 
hink proper. pees ‘ 
aan 2. That in the event of the said William Devonshire ayer a Srienieenterraahe de 
Smith or either of them dying OF other ee pArtnors shall not be withdrawn from. the 
of them the capital of such partne : } : 
said partnership 80 BS 6 reduce the capital thereof below nate ies maha! ee tas we 
gum of £35,000 so long as the same or any part thereof sha owing 
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Nicol it being the intenticn of the said parties hereto that the amount due to him shall 
have priority and take precedence over the claims of the ssid William Devonshire 
Ryde and Charles Edward Smith or their respective representatives. 

(Cl. 13). Ryde and Smith undertook to pay to the testator on Jan. 1 in each 
year a sum equal to one half of the clear profits of the business towards repay- 
ment of the £35,000. (Cl. 14.) The payment of the £35,000 might be “ acceler- 
ated” by mutual consent. (Cl. 15.) This clause contained mutual covenants 
for further assurance. (Cl. 16.) So far as the parties could lawfully so declare, 
all the stipulations and provisions of the agreement relating to Ryde and Smith 
were to be “applicable so far as may be to any partner or partners for the time 
being ” of Ryde and Smith or either of them. (Cl. 17.) If Ryde and Smith 
should observe and perform all the agreements and conditions of the agreement, 
the testator agreed not to call in the debt until June 30, 1884. 

A memorandum of even date signed by the testator, Ryde and Smith was 
endorsed on the agreement, providing (cl. 1) that Ryde and Smith should be 

«jointly and severally liable for the due payment of the whole sum of £63,390 
2s. 9d.; (cl. 2) that the powers given to the testator by cl. 11 of the agreement 
were to apply to the whole sum of £63,390 2s. 9d., and not merely to the sum of 
£35,000. 

It was in the light of these agreements that the testator on May 4, 1878, 
made his will. By it the testator appointed executors and trustees and made 
divers dispositions of several parts of his estate, including bequests and a devise 
for life to his wife Mary Edla Nicol, and gave his residuary real and personal 
estate to his trustees upon trust for sale and conversion and out of the proceeds 
to pay certain legacies, including a pecuniary legacy of £1,000, out of such 
part of his personal estate as might legally be bequeathed for charitable purposes, 
to the treasurer for the time being of the Royal Infirmary of the city of Aberdeen 
in Scotland for the benefit of that charity. From and after the death of his 
wife the testator bequeathed out of such part of his personal estate as might 
legally be bequeathed for charitable purposes (and as should remain after paying 
or providing for the before mentioned legacy of £1,000 to the treasurer of the 
Aberdeen Infirmary) to the persons who should at the time of the decease of 
his wife hold certain offices or positions in connection with the city of Aberdeen 
(which he proceeded to enumerate) and to hold the same upon trust to invest 
and with the like power to vary the investments and to pay and apply the 
annual income thereof in perpetuity for the advancement and promotion of 
education By the city and county of Aberdeen. 

At the date of the death of the testator, the partnership was being carried 
by W..D. Ryde and C. E. Smith and four new eke at Sie batted Gh 
Ashenhurst works. These premises were in mortgage for an amount of £20,000 
secured to the testator by a mortgage dated July 3, 1875. At the date of the 
death, £2,706 3s. 2d. had been paid in reduction of the debt of £35,000, but the 
balance, viz., £32,293 16s. 10d., remained owing upon the terms of fhe agreement 
The mortgage for £20,000 was still outstanding at the testator’s death, and it 
is not disputed that such part of his estate as is referable to it could not lawfull 
be bequeathed for charitable purposes. The sum of £32,293 16s. 10d. was a 
off during the lifetime of the testator’s widow and was represented at her death 
by pure personalty: but, if the validity of the bequest is to be determined 
by the facts existing at the d is ci Api oa 

y g at the death of the testator, this circumstance is irrelevant 

The judgment of Sir Joun Bennett, V.-C., so far as it relates to the subject 
of this appeal, was to the effect that cl. 11 of the said agreement gave to ‘th 
testator a charge upon the partnership property and that, as. the Cariierahit 
property included real estate, the sum of £32,293 16s. 10d. owing to the feaiatee 
as aforesaid was charged upon land and, therefore, came within the mischief 
of the said statute and, accordingly, could not be applied in the payme vs  ; 
charitable legacy. Upon appeal from the decision of the Vico.tihan Hon’'te 
the Court of Appeal (L ae 

( of Appeal (LoRD GREENE, M.R., MacKinnon and Luxmoors, L.JJ 
the judgment was affirmed by a majority (LORD GREENE, M.R., and Luxmo 3 
L.J., MacKinnon, L.J., dissenting). Lorp GREENE M.R ead pale 
L.J., rejected the submission that the nature of the testator’s righ ery: 
said agreement fell to be d i sects Ua 
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eath. ey were prepared, if necessary, to draw the inference that at that 
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date the said agreement was binding on all the said six partners, but held that 
in any case it was effective against the interests of the said W. D. Ryde and 
C. E. Smith. They found nothing in the said agreement except cl. 11 thereof 
which created any estate or interest in, or charge or incumbrance affecting, 
the equity of redemption in the said Ashenhurst works (which was the only 
real property which the partnership was shown to have owned) but they con- 
strued cl. 11 as creating such a charge. They held that it created no floating 
charge, but was an equitable assignment of such part of a fund which was to 
come into existence at a future date as would be sufficient to satisfy the testator’s 
claim, that such a contingent charge operated from the date of its creation upon 
each and every partnership asset, including the said equity of redemption, 
and that its operation could not be postponed until the happening of the contin- 
gency. 

_MacKInnon, L.J., dissented, and held that, although cl. 11 purported to 
give rights as to the assets of the partnership, it was a clause in a contract to 
whieh only the testator, the said W. D. Ryde and the said C. E. Smith were 
parties, and that, for anything that was proved, the said agreement might 
only impose a personal joint liability upon the said W. D. Ryde and C. E. Smith, 
with a purported charge or security upon the assets of the new partnership 
which was, in fact, no charge or security at all. He felt himself in a position 
to defeat what he described as the unrighteous claim of the respondents based 
on the Act of 1735 which had long since cotted in its grave. There is no direct 
evidence that the.four new partners who joined William Devonshire Ryde and 
Charles Edward Smith ever ratified the agreement of Sept. 20, 1877. The 
majority of the Court of Appeal were prepared to draw the inference that they 
did ; but MacKinnon, L.J., as stated, declined to do so. For my part, I should 
be inclined to share the doubts he expressed on this matter, but some fresh 
evidence has been discovered on the point and has been by consent admitted. 
That evidence is, in my opinion, sufficient to establish that the new partners 
did in fact ratify the agreement, and I do not think it necessary to say anything 
more on this point. 

It was argued by counsel for the appellants that the testator’s rights under 
the agreement of Sept. 1877, were such that the directions in his will ought, 
to be construed as making the death of the widow, not the death of the testator, 
the time at which the character of the assets constituting the residuary estate 
ought, for the purpose of the Charitable Uses, Act, 1735, to be ascertained. 
At that date, the particular asset the subject of dispute was represented by pure 
personalty, and the investments representing it could lawfully be used for the 
purpose of making up the bequest of £40,000. The appellants relied on a decision 
of Nortu, J., in the case of Re Corcoran (1), which was considered and explained 
in Re Hamilton (2). This argument was carefully considered in the judgment 
of Lorp GREENE, M.R., and Luxmoorz, L.J., and the distinction between 
the present case and that of Re Corcoran (1) was clearly pointed out. I am con- 
tent to say, on this point, that I accept the view of the Court of Appeal, and 
do not think I can usefully add anything to it. 

The question then is: Was there at the date of the testator’s death in 1878 
an equitable assignment or charge affecting the real estate, viz., the equity of 
redemption of the Ashenhurst works (and the other assets of the partnership), 
arising by virtue of cl. 11 of the agreement ? Or is the appellants’ view correct 
that the only assignment or charge effected by the clause related to a fund to 
be derived by the dissolution of the partnership and that there was no present 
assignment or charge created in respect of the “‘ stock, property and effects 
of the business as from the date of the agreement ? This obviously was @ future 
fund which could not come into existence unless there was a winding up of the 
business. : : 

My Lords, it is not in dispute that there cannot be an equitable charge on, ie 
assignment of, a future asset unless and until it comes into existence. On the 
other hand, it is well settled that when the asset comes into existence, if there 
has been an assignment for value of that asset in terms present and See 
equity regards the assignmen “as a contract binding on the conscience 0 ne 
assignor and so binding the subject-matter of the contract when it seinen into 
existence, if it is of such a nature and so desrcibed as to be capable o ne 
ascertained and identified”: see per Lorp MACNAGHTEN (13 App. Cas. 5 
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at pp. 548, 546) in Tailby v. Official Receiver (3). I cannot improve on the 
language of LORD. MAcNAGHTEN’S much admired speech ; but I will add one 
remark which is amply justified by the many authorities on this subject, namely, 
that in order that there should be held to be an equitable charge or assignment, 
the intention to create such a result must be reasonably clear, though no par- 
ticular form of words is necessary for that purpose. The absence of words 
indicating a present assignment or charge, such as existed in Tailby v. Official 
Receiver (3) is, however, an important circumstance in considering whether 
the intention is made out. It would have been very easy in an elaborate agree- 
ment such as that of Sept. 20, 1877, to have qualified the express terms of cl. 2, 
as the result of which the Ashenhurst works were to become the “ absolute 
property ” of the remaining partners. 

“My Lords, a word must be said as to how the problem before us should be 
approached. There are authorities to be found in which the judges seem to 
have considered the question whether the Charitable Uses Act, 1735, s. 3, had 
been infringed in the light of the old maxim ut res magis valeat quam pereat 
after transposing the two verbs. That, however, has long been abandoned ; 
and I propose to travel the narrow road which lies before us with an endeavour 
to construe the language of cl. 11 as if the statute did not exist and with an 
entire disregard of the consequences which may follow. 

It is an unfortunate circumstance that the clause is defective where it deals 
with the events which may follow on a notice to require the partners to repay 
the whole amount then owing to Robert Nicol or his representatives. In 
default of payment, they are to have the power. to enter upon the business 
premises and either to discontinue the partnership businesses and to wind up 
and to dispose of all the stock, property and effects (which of course involves 
the collecting of the debts and goods) or to continue the business in order to wind 
up the same beneficially and to collect the debts, goods and effects and to repay 
themselves the amounts then due. This is not a true alternative, but the same 
thing expressed with a little difference in the use of rather inaccurate language. 
In either case, not a word is said as to creditors of the business, whose debts 
might well have accrued before Robert Nicol left the firm or might have become 
due for goods subsequently supplied to the partnership and not yet paid for ; 
and the draftsman can hardly have been unaware that any creditors of the firm 
would have had the power, if Robert Nicol had attempted to step in, to invoke 
the assistance of the Bankruptcy Court. In this state of muddle, I can only 
come to the conclusion that Robert Nicol became a creditor of the firm under the 
deed for the sum of £35,000, payable by instalments, with a power in certain 
events to cause the immediate winding up of the firm in a legal manner, and, as 
part of that process, in the case of insolvency to pay the preferential debts and 
then to distribute the balance among the creditors. His own debt would not 
rank in front of the latter and might indeed be postponed to them. It is suffi- 
cient to say that under cl. 11 Robert Nicol or his representatives are to have a 
right to payment out of the moneys arising as the result of the winding up. 
He is to have priority over the claims of the remaining partners, but the clause 
is not designed to give him priority for his loan over any creditors of the partner- 
ship, though he might be entitled to rank pari passu with ordinary creditors 
of the business for debts accrued after he left the firm. Complete liquidation 
appears to be comtemplated, and the real estate or the leaseholds would have 
to be sold just as much as the stock, machinery and effects of the firm. Real 
estate, if any, of the firm is covered by the general phrase ‘“ stock propert 
and effects,’ and it is not, I think, suggested that the equitable Sete 
or charge contended for does not apply equally, if it exists, to all the different 
Svea of property of the firm for the time being. 

ne thing is quite clear, viz., that, in any event, the busi i 
to be carried on by the remaining partners in ‘the most aftinicnk eae berg 
kinds of precautions to safeguard the rights of Robert Nicol while an 
of his debt is outstanding (cl. 8, 9). The suggested equitable char Et Pall 
the assets would, therefore, inevitably be of the nature of a faacee ape 7. 
z,e4, it would be a floating security on all the assets of the partnershi : 1 sop 
the partners free to di apt o> 
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ying condition from time to 
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time, but would cease to float (or to slumber) and would “ crystallise”’ as 
soon as Robert Nicol or his representatives intervened under cl. 11 : see Govern- 
ments Stock & Other Securities Investment Co. v. Manila Ry. Co. (4), per LORD 
MACNAGHTEN ({1897] A.C. 81, at p. 86), and cases there cited. In the case 
of an issue of debentures, there is the strongest reason for implying, even from 
rather doubtful language, that such a charge exists before ‘the debentures 
become due according to their terms ; for, if it does not, the debenture holders 
will have no claims in liquidation in priority to ordinary creditors. But there 
must be some indication of the intention to create a floating charge. That 
circumstance will appear from a perusal-of the decision in Re Florence Land Co. 
(5) and by observing the change of opinion of JEsssEL, M.R., in the circumstances 
of that case. See also Re Colonial Trusts Corpn. (6). There is no indication 
of such an intention in the language of cl. 11. The main reason for implying 
an intention to create a floating charge in the case of a debenture issue does 
not exist here; and I am unable to imagine any probable event in which the 
rights of Robert Nicol would have been improved by giving him a floating 
charge on the assets of the partnership, whilst such a charge might have been 
an element to be considered if it were alleged in possible circumstances that he 
remained a sleeping partner, which of course was not the intention. For these 
reasons, in addition to those clearly stated in the Court of Appeal, I have come 
e an dag that there was no floating charge in the usual sense created 

yo il, 

The judgment of the majority in the Court of Appeal, after the rejection of 
the argument that there was an intention to create a floating charge, continued 
as follows ( [1944] 2 All E.R. 181, at p. 188): 


The position at the death of the testator was that, if at the date when the testator’s 
powers under cl. 11 came to be exercised the partners still owned the equity of redemp- 
tion in the Ashenhurst works, the proceeds of sale of that equity would constitute 
part of the fund’ and the statute would apply. We do not think that the operation 
of the statute can be defeated where there is a contingent charge of this character. 
The position in this respect appears to us to be analogous to the case of 4 floating charge. 
In that case it cannot be stated one way or the other that when the charge crystallises 
there will be any land comprised in it. It may or may not be so according as the event 
turns out. The very point was dealt with by Lorp Cozens-Harpy, M.R., in Re Dawson 
(7). He said ( [1915] 1 Ch. 626, at p. 636): ‘“‘ This court put the more simple case of 
an individual who covenants to pay £10,000 twelve months hence and to charge any 
real estate which at that time he may have in payment of it. Could it possibly be said 
that pending the twelve months there was not even a contingent charge upon the real 
estate ? Any charge or interest whether it be contingent or not is quite sufficient to 
satisfy the statute.” 

My Lords, with the greatest respect 1 am unable to agree with the view 
expressed in the first sentence. As I have pointed out, the proceeds of sale 
of the Ashenhurst works, if still the property of the firm, just like any other 
assets of the partnership existing at the time mentioned, would be applicable 
in discharging the partnership debts as above mentioned and the costs of liquida- 
tion. The balance (if any) would consist of money, and would be payable 
to the partners in the firm. It may well be that, after the testator’s powers 
under cl. 11 came to be exercised, creditors would have an equitable charge 
of some kind on the fund to be realised by the winding up: but that is not a 
material circumstance, for the question under consideration relates to the position 
at the death of the testator. Nor can I follow the observation that the position 
‘appears . . . to be analogous to the case of a floating charge.”” For the 
reasons already given, there could not be a floating charge on the Ashenhurst 
works, unless it also attached to all the other effects for the time being of the 
partnership ; and that view has already been rejected by the majority of the 
Court of Appeal for, as it seems to me, good and sufficient reasons. 

The Court of Appeal relied upon the dictum of CozENns-Harpy, M.R., in Re 
Dawson (7): but his remark does not, I think, throw any light upon the matter ; 
for it appears to be dealing with a different case in which the debtor in terms 
is purporting at a future date to give a charge upon any real estate he then 
has, and is not purporting to give a present charge on his existing real estate ; 
and, I repeat, the equitable charge or assignment for which the respondents 
contend must be in existence at the date of the testator’s death if it is to bring 
the Charitable Uses Act, 1735, into operation. Moreover, the language is 
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obscure, since the judge does not say that the covenantor possesses any real 
estate and, if not, a charge cannot exist (in such a case) until the covenantor 
has acquired some real estate after giving the covenant. Would there then be 
an existing charge ? The hypothesis gives rise to some curious speculations. 
It could not be a floating charge. For myself, I doubt whether the court would 


hold as a matter of construction that the real estate possessed at the end of the 
twelve months could be subject to a charge before that date. At any rate 
we have here quite different words to deal with. 


In the case we have before us, I must conclude that there is no sufficient 
ground, in the absence of any words of present assignment or charge, to accept 
the view that cl. 11 gives or was intended to give anything more than a right 
to payment out of a fund to be ascertained in future events, a fund which might 
not be composed (inter alia) of the proceeds of sale of the Ashenhurst works, 
since those works might have been disposed of long before. 

For these reasons I must come to the conclusion that the appeal must be 
allowed. 

Lorp MacmiLttan: My Lords, in 1878 Robert Nicol, a Manchester manu- 
facturer of Scottish origin, made his will and thereby bequeathed, after the 
death of his wife, ‘‘ out of such part of my personal estate as may legally be 
bequeathed for charitable purposes,” a legacy of £40,000 to the holders at the 
time of his wife’s death of certain offices in the city of Aberdeen, the income 
to be applied for the advancement and promotion of education in the city 
and county of Aberdeen. Robert Nicol died in 1879, survived by his widow, 
who died in 1943, whereupon the legacy became payable. The sole question 
in the case is whether a particular item included among the testator’s assets 
at his death was personal estate which could legally be bequeathed for charit- 
able purposes. The trustees of the testator have in their hands funds repre- 
senting this item of the original estate and it has now to be decided whether 
they can utilise these funds towards payment of the above-mentioned charitable 
bequest. 

In 1878, when the testator made his will, and in 1879, when it became effective 
on his death, there was in force the Charitable Uses Act, 1735. That Act 
was repealed by the Mortmain and Charitable Uses Act, 1888, but by sect. 
13 (1) (6) the repeal was expressly declared not to affect any instrument executed 
before its passing. Your Lordships are now invited, in 1945, fifty-seven years 
after its repeal, to enforce the provisions of the statute of 1735 in favour of the 
residuary legatees of the testator and to the detriment of his charitable bequest. 

The Act of 1735 has a long history behind it, beginning with the first Statute 
of Mortmain [Statute De Viris Religiosis] in 1279, and it was the successor 
of a series of enactments of increasing severity designed to defeat the evasions 
which the ingenuity of conveyancers devised. The purpose of the legislation 
was originally to prevent the loss of the incidents of feudal tenure which resulted 
from the gift of lands in mortmain to religious communities, but it was subse- 
quently maintained in the interest of free commerce in land. The Act of 1735 
is entitled “An Act to restrain the disposition of lands, whereby the same 
become unalienable” and it proclaims its purpose in an elaborate preamble 
which recites the prevalance of the increasing “‘ public mischief ” of : 

- - . large and improvident alienations or dispositions made by languishing or dying 
ersons, or by other persons, to uses ca i i 
Booths, to the disherlatei Of shale lawful bet-ctaiies is Manes Gn Ge nee 

Sect. 1 of the statute enacts that from and after June 24, 1736: 

- no manors, lands, tenements, rents, advowsons, or other hereditaments, cor- 
poreal or incorporeal whatsoever, nor any sum or sums of money, goods chattels 
stocks in the public funds, securities for money, or any other personal estate whatsoever, 
to be laid out, or disposed of in the purchase of any lands tenements, or hereditaments 
shall be given, granted, aliened, limited, released, transferred, assigned, or appointed, 
or any ways conveyed or settled to or upon any person or persons, bodies politic or 
corporate, or otherwise, for any estate or interest whatsoever, or any ways charged 
or incumbered by any person or persons whatsoever, in trust, or for the benefit of bas 
Sead uses whatsoever [except in comformity with certain prescribed requirements. ] 
ry ite 3, which is the section specially relevant to the present case, provides 

. all gifts, grants, conveyances, appointments, assurances, transfers, and = 
ments whatsoever, of any lands, tenements, or other hereditaments, or of any pire 
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or interest therein, or of any charge or incumbrance affecting or to affect any lands, 
tenements, or hereditaments, or of any stock, money, goods, chattels, or other personal 
estate, or securities for money to be laid out or disposed of in the purchase of any lands, 
tenements, or hereditaments, or of any estate or interest therein, or of any charge 
or incumbrance affecting or to affect the same, to or in trust for any charitable uses 
whatsoever, which shall at any time from and after the said June 24, 1736, be made 
in any other manner or form than by this Act is directed and appointed, shall be abso- 
lutely, and to all intents and purposes null and void. 

These are wide words and I shail now proceed to consider whether the particular 
jo of the testator’s estate with which this appeal is concerned falls within 
them. 

The testator, until his retirement in 1877, carried on business as a manufacturer 
in co-partnership with one Ryde at Ashenhurst Works, Blackley, in the county 
of Lancaster, and in co-partnership with Ryde and one Smith in the United 
States of America. On his retirement the testator entered into an agreement, 
dated Sept. 20, 1877, with Ryde and Smith for the dissolution of both partner- 
ships as at Jan. 1, 1878. Ryde and Smith, who were to carry on the business 
with new partners, thereby undertook to pay to the testator the sum of 
£63,390 2s. 9d. for his share and interest in the dissolved partnership. Of this 
sum it was stipulated that £28,390 2s. 9d. should be paid off in yearly instalments 
of £5,000 and the balance of £35,000 should be left on loan with Ryde and 
Smith, on condition that they and any partners associated with them should 
maintain the capital employed in the business at a specified figure. In reduction 
and repayment of the loan of £35,000 the testator was entitled to receive 
yearly a sum equal to one half of the clear profits of the businesses. Interest 
at 10 per cent. was payable to the testator on the whole balance outstanding 
due to him from time to time. The testator was given a right so long as any part 
of his loan of £35,000 remained unpaid to enter the premises where the business 
was carried on and to inspect the books of account. If the capital apart from 
his loan were found to be below the stipulated minimum, or any other breaches 
of the conditions of the agreement were found to have been committed, the 
testator was empowered to give notice calling for payment of the whole amount 
remaining due to him. In default of payment the testator was authorised :° 

. . . to enter upon the premises where the said businesses may be carried on and 
either forthwith to discontinue the said partnership businesses and to wind up the 
same and dispose of all the stock, property and effects thereof or to continue such 
businesses as long as may be found necessary or expedient in order to wind up the 
same beneficially [and thereby to effect repayment to himself of all sums due to him], 

Of the sum of £63,390 2s. 9d. due to the testator under the dissolution agree- 
ment, £32,293 16s. 10d. remained payable to him at the date of his death. The 
question is whether this sum was personal estate of the testator which he might 
legally bequeath to charitable purposes or whether the statute of 1735 has the 
effect of rendering it unavailable for thé satisfaction in part of the charitable 
bequest. of £40,000 contained in his will. I remind myself that the question 
is not what the charity can take under this will, but what was the interest of 
the testator at the time of his death in this item of his estate. Comprised in 
the assets of his Manchester partnership at the date of the dissolution was the 
equity of redemption of the partnership’s premises, known as the Ashenhurst 
works, which had been mortgaged for £20,000. Did the agreement of dissolution 
of 1877 confer on the testator an interest in or a charge upon this equity of 
redemption for the sums due to him under the agreement and, in particular, 
for the sum of £32,293 16s. 10d. due to him thereunder at his death ? If so, then 
this sum being an interest in or a charge upon land could not, under the statute 
of 1735, be bequeathed by him to charity. ; 

The cases upon the Act of 1735 to which the attention of the House was drawn 
show that the courts, in their interpretation and application of the Act, went @ 
very long way indeed, almost “ into extravagant consequences, as PHILLIMORE 
L.J., said ({1915] 1 Ch. 626, at p. 641) in Re Dawson, Pattison v. Bathurst (7), one 
of the last of these cases, when he found himself driven to accept a conclusion 
which “may almost seem grotesque”’ (ibid, p. 640). Counsel for the appellant 
charitable trustees was not prepared to challenge the soundness of these fants 
though none of them is binding upon this House, but preferred to dah 
ther and show that they were inapplicable to the present case. He Ee , 
and, indeed, it was agreed, that there was no case precisely in point. ere 
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could not well be, seeing that the question turns on the precise effect of a very 
special agreement. I think it is reasonable to approach the question with 4 
disinclination to extend at this time of day the application of a rule of law which 
Parliament abrogated more than half a century ago. 

If the testator had been at his death a partner in the Manchester firm and his 
estate had included his share and interest in the assets of the partnership business, 
including the equity of redemption of the firm’s premises, then a bequest by him 
of his share in the partnership for charitable purposes would have been null and 
void under the Act of 1735, according to the decision in Ashworth v. Munn (8), 
In that case (15 Ch. D. 363, at p. 368), Jamzs, L.J., withdrew some expressions 
which he had used incidentally in Atree v. Hawe (9) (9 Ch.D. 337, at p. 346) and: 

. which seem to indicate that we thought the cases had gone to the extent of 

saying that no share in a partnership which had land for the purposes of thé pertnership, 
or real property, or impure personalty, as part of the assets or capital, was hit by the 
statute... 
Although James, L.J., withdrew what he had previously said obster, the fact that 
he did make such a statement is an indication that the point was at least prima 
facie arguable. Ashworth v. Munn (8), however, has no application to the present 
case, for here the testator had ceased to be a partner of his former firm before 
his death and all his former interests in the firm had merged in his rights under 
the dissolution agreement. His position at his death was simply that of a 
contract creditor under that agreement, which gave him the right to certain 
payments in money, with certain rights for enforcement of payment. 

As I see it, the only question then is whether the right of enforcement conferred 
upon the testator by the clause of the agreement which I have quoted above, 
and which, in the event of default, entitled him to enter upon the premises of his 
former business and realise its assets (including the equity of redemption of the 
Ashenhurst works) for the purpose of effecting payment of his debt, constituted 
in the testator’s person an interest in or a charge upon land (to wit the aforesaid 
equity of redemption) within the meaning of the statute. I am of opinion that 
it did not. I observe, in the first place, that the words of the agreement do not 
in terms create any charge. In the next place, Ryde and Smith were under no 
obligation to retain the equity of redemption of the premises ; they were at 
perfect freedom to part with it whenever they should think it expedient to do so 
and to dispose of it free of any charge in favour of the testator. This feature is 
no doubt characteristic of what is known as a floating charge, and counsel for the 
respondents maintained that this was what the agreement created. But I 
agree with LorD GREENE, M.R., for the reasons which he assigns ([1944] 2 All E.R. 
181, at p. 188), that this is not so and that Re Dawson (7) is therefore inapplic- 
able. No direct or immediate charge whatever was created by the agreement. 
Moreover, no priority or preference was thereby conferred upon the testator 
over other creditors of the business. 

The majority of the Court of Appeal based their decision 
that, in their view, the agreement ‘offected an equitable pai Ee 
equity of redemption of the Ashenhurst premises, tantamount to a charge 
thereon in the testator’s favour. The very special, and not very apt, lan a e 
of the agreement does not, in my opinion, compel or justify such an tee a 
tation, and I share the view of its import which the noble and learned pet on 
the Woolsack has expressed. Even if the matter were in doubt, I should not 
be ages to ering the reach o this obsolete statute, in the absence of any 
precedent precisely in point. I do not thi : rete 
ie eee e ee nie ink that the case comes fairly within 

I am accordingly in favour of allowing the appeal. 


Lorp Porter: My Lords, I find myself in agreement ini 
; ; , with 
which your Lordships have expressed and concur ee Renal the opinions 


Lorp Simonps: My Lords, the question raised in thi i 
as asset forming part of the estate of Rahat Nicol, who Het Oe WEA eae 
could lawfully be bequeathed by him for charitable purposes. TInasmu h 
he cied when the Charitable Uses Act, 1735, was in force, he could not a A 
if that asset was an estate or interest in land or a charge or incumbrance affe ti . 
or to affect any land. The answer to be given to this question is the ah 
answer that must have been given had it fallen for decision shortly after the 
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testator’s death. The fact that soon after that event the law was altered by 
the Acts of 1888 and 1891 is an irrelevancy which does not induce in me a wish 
to decide this case in one way or a reluctance to decide it in another. 

I have said, my Lords, that the same answer must be given now as would 
have been given long ago, and this involves the rejection of an argument which 
was urged upon the House, that the character of the asset must be determined 
not at the death of the testator, but at the date when the legacy became payable, 
an event which the interposition of a life estate in favour of the testator’s widow 
postponed for more than sixty years. Upon this part of the case I so fully 
concur in what has been said by the majority of the Court of Appeal that I 
will add nothing. Nor do I think it necessary to say anything upon the aspect 
of the case which led MacKinnon, L.J., to deliver a dissenting judgment— 
not, I hope, from any want of respect for his opinion, but because, since the case 
was before the Court of Appeal, further evidence has been discovered and adduced 
which would in any case make the view held by him untenable. The single 
question is whether the asset that I must now describe was, at the testator’s 
death, of such a character as to be covered by the Charitable Uses Act, 1735, s. 3. 

In 1877, the testator carried on business at Ashenhurst Works, Blackley, 
in the county of Lancaster, and in the city of Manchester and in London in 
partnership with one Ryde, under the style of Cowlishaw Nicol & Co., and the 
testator and Ryde also carried on business in America in partnership with one 
Smith, under the style of Nicol Cowlishaw & Co. In the same year, arrange- 
ments were made for the dissolution of these partnerships and for the continua- 
tion of the businesses by Ryde and Smith in partnership with other persons, 
and on Sept. 20, 1877, a formal agreement was made between the testator 
of the first part, Ryde of the second part and Smith of the third part to carry 
these arrangements into effect. The provisions of this agreement have been 
so fully stated by my noble and learned friend, Lorp Maucuam, that I need 
not repeat them. It is sufficient to say that, under the agreement and a 
memorandum of the same date indorsed thereon, the sum of £63,390 2s. 9d. 
was payable to the testator in the manner therein provided. Of this sum 
£31,096 5s. 11d. had been paid or secured to him before his death, at which date 
the sum of £32,293 16s. 10d. was still owing to him. One further fact only 
need be stated. At the death of the testator, the partnership property included 
the equity of redemption in the freehold property known as the Ashenhurst 
ay Lara I agree with the appellants’ contention that the rights which the 
testator might otherwise have had upon the dissolution of his partnerships 
were superseded by the agreement of Sept. 20, 1877. The single question is 
what was the nature of his contractual rights under that agreement at the date 
of his death. I do not think that any principle of law or equity is involved. 
The question appears to me to be purely one of construction of an agreement, 
the language of which is well calculated to puzzle and confuse. _ 

The Court of Appeal has rejected the contention that, upon its true con- 
struction, the agreement created such a charge in the nature of a floating charge 
in favour of the testator, that at his death it could be said that he had a Shee 
upon partnership property which included land. My Lords, I have felt muc 
doubt upon this point, but, while I was in the course of preparing my PRT, 
I had the privilege of reading that of my noble and learned friend on the week 
sack, and by it I have been satisfied that the agreement cannot fairly be rea 
as creating a present charge in favour of the testator. I will, therefore, content 
myself with saying that upon this point I concur in his reasons and eee 

But the Court of Appeal, while rejecting the view that the agreement ree 
a charge upon land, yet held that it operated as an equitable assignment aH suc : 
part of a fund to come into existence at a future date as would be su ste a 
to satisfy the testator’s claim. This may beso, But it is the next step w ne fn 
find myself unable to take. It is said that, since the partnership prope y 
the death included land, and the fund to be established by a sale of ges propery 
if it took place at the death, ae ere Bee. Bie fee Men ie ne 
ee ae ren to ok Goh igh o fia ric ould be established 
death the event, upon the happening of which such a fun ea Hh che yh eit th 

ned. It could not, therefore, be predicate oO e 
tig a ce agate that they included an interest in land. There 1s no 
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doubt that an equitable interest may be presently created by contract: there 
is no commoner way of creating such an interest. But it remains a question of 
construction whether the contract creates a present interest in property then 
existing or merely operates, if and when a certain event happens, to create an 
interest in the property which shall at that date be existing. In the former 
case, even though the interest may be in a sense contingent, I should hold, 
consistently with authority, that the statute applied. But in the latter case I 
see no reason for saying that there is any interest, contingent or other, in land 
until the event in question has happened. The distinction between the two 
classes of case is well brought out in Reeve v. Whitmore (10), per Lorp WEsT- 
Bury, L.C., (4 De G.J. & Sm. 1, at p. 18). It is, I think, into the latter category 
that the present case falls. Here, too, I find myself so fully in agreement with 
my noble and learned friend that I will not embark upon further examination 
of a document such as your Lordships are not likely again to consider. 
I concur in the motion that the appeal should be allowed. 


Lorp Gopparp : My Lords, I have+had the advantage of reading the opinion 
of my noble and learned friend, Lorp MavuGuHam, with which I entirely agree. 
But as we are differing from the majority of the Court of Appeal on grounds 
different from those expressed by MacKinnon, L.J., who dissented, I will add 
a few words of my own. The whole question depends on whether cl. 11 of the 
agreement of Sept. 20, 1877, conferred on the testator any estate or interest 
in land or conferred any charge therein in his favour. The object and intention 
of the agreement is perfectly clear. The testator was minded to retire from a 
partnership in a manufacturing business of which he had hitherto been a member. 
He agreed to leave a part of his capital in the business as a loan to the remaining 
partners on certain conditions and at 10 per cent. interest. The loan was to be 
repaid by annual sums equal to one half of the clear profits of the business. 
Cl. 11, which for this purpose is the most important, gave the testator the right 
of entering on the business premises and inspecting the mode of conducting the 
business and all the books and other documents. On breach of any- condition 
of the loan, or if the capital was reduced to a certain sum or less, the testator 
was entitled to wind up the partnership business “‘or’’ (so the agreement is 
worded, though it appears to me that ‘‘ and ”’ would have been the more appro- 
priate word to use), to continue the business as long as may be found necessary 
or expedient in order to wind it up. Thus, it was expressly contemplated that 
the business was to continue and be carried on as heretofore. If it had been 
found necessary or convenient, it could have been moved to other premises 
and the firm could have disposed of the equity of redemption that they possessed. 
Certainly no words are used which appear to impose any charge or assignment, 
present or future. True, it is expressly stated in cl. 12 that the intention of 
the parties is that the amount due to the testator should have priority over the 
claims of the remaining partners, but this provision does not appear to me to 
confer any additional right on the testator. As a creditor of the firm, he was 
entitled to be paid the money he had lent before his debtors took anythin 
Suppose something had happened which amounted to a breach of one of ths 
conditions so that the testator became entitled to exercise his right of windin 
up the business. If the assets of the firm proved sufficient to pay its debts 2 
difficulty would arise. The debts, including that due to the testator would eS 
discharged and the balance, if any, would go to the existing partners If th 
firm proved to be insolvent, bankruptcy proceedings would probabl have b x 
taken by some creditor. In that case, I do not see how the rari could hate 
proved as a secured creditor. Indeed, as he was entitled to receive on half 
of the profits by way of repayment, in my opinion his debt, by reason of : LB 
of Bovill’s Act, 1865, replaced by sects. 2 and 3 of fhe Partnershi ny 
1890, would have been postponed to that of other creditors. In no ad id 
he have got a preference over other creditors. In my opinion, therefore “hat th 
agreement gave him was a right or power to wind up the partnershi ay a 2 
events, but did not confer upon him any charge or interest in the a t * Nor 
do I feel able to construe cl. 11 as effecting an equitable assignment it d ot 
appear to me to confer on the testator any greater right to pa - ti nants wae 
een a eed other creditor of the partnership, though it net piace bi 
method of enforcing his right by allowing him to wind up the partnership without 
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having first to obtain judgment. As I have already said, in the event of insol- 
vency, his position wouid have been less favourable than that of other creditors. 
I am accordingly of opinion that the Charitable Uses Act, 1735, has no applica- 
tion to the present case, and I would allow the appeal. 
Appeal allowed. 
Solicitors: Sharpe, Pritchard & Co., agents for Alsop, Stevens & Collins 


oe Liverpool (for the appellants) ; Hill, Dickinson & Co. (for the respon- 
ents). 


[Reported by C. St.J. Nicnotson, Esq., Barrister-at-Law.] 


SPAWFORTH v. SPAWFORTH. 


[PropaTEe, Divorce AnD ApmrraLtty Division (Hodson, J.), January 18, 
22, 23, 1946.] 


Divorce—Desertion—Failure to establish statutory period—Whether. curable by 
supplemental petition—Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 176—Matrimonial Causes Act, 1937 (c. 57), 8. 2 (b). 

' A supplemental petition for divorce must be treated as part of and an 
amendment to the original petition. Consequently, on a petition for divorce 
on the ground of desertion, failure to establish desertion without cause 
for 3 years immediately preceding the presentation of the petition cannot 
be cured by the presentation of a supplemental petition anc taking into 
account the period which has elapsed since the presentation of the original 
petition. 

Chapman v. Chapman & Thomas (1) followed. 
Howard-Williams v. Howard-Williams (3) not followed. 


[EDITORIAL NOTE. The Matrimonial Causes Act, 1937,. requires desertion for a 
period of three years immediately preceding the presentation of the petition. This 
period cannot be arrived at by filing supplemental petition and adding the periods 
in the original and the supplemental petitions, since it is established by Sandler v. 
Sandler (2) that a supplemental petition is part of the original petition. The decision 
to the contrary in Howard-Williams v. Howard- Williams (3) was arrived at without 
argument by the opposing counsel, and without the attention of the court being drawn 
to Chapman v. Chapman (1). 

For THE MatTrimontat Causes Act, 1937, s. 2 (6), see HALSBURY’S STATUTES, 


Vol. 30, p. 337.] 


Cases referred to : 
#(1) Chapman v. Chapman &: Thomas, [1938] 1 All E.R. 635; [1938] P. 93; Digest 
Supp.; 107 L.J.P. 30; 158 L.T. 424. 
#(2) Sandler v. Sandler, [1934] P. 149; Digest Supp.; 103 L.J.P. 88; 151 L.T. 313. 
*(3) Howard- Williams v. Howard- Williams, [1944] P. 85; 113L.J.P.71; 171 L.T. 278. 
(4) Cohen v. Cohen, [1940] 2 All E.R. 331; [1940] A.C. 631; Digest Supp. ; 109 
L.J3.P+ 53; 163. L.T. 183. 

Petition by the wife for divorce on the ground of the husband’s desertion. 
The report is confined to the following question raised at the hearing : Whether 
or not—the petitioner having failed to establish 3 years’ desertion before the 
presentation of the petition—the difficulty could be overcome by means of a 
supplemental petition and taking into account the period which had elapsed 
since the presentation of the original petition. 

W. R. K. Merrylees for the petitioner. 

J. Roland Adams for the respondent. 


Hopson, J.: Notwithstanding the fact that 3 years’ desertion before the 
presentation of the petition has not been established, I have been asked to 
cure the difficulty by allowing a supplemental petition to be filed, because by 
now considerably more than 3 years have elapsed since the wife was deserted. 

I have had to consider this question before. In Chapman v. Chapman & 
Thomas (1) 1 referred to the relevant section [2 (b)] of the Matrimonial Causes 
Act, 1937, which reads as foHows : : 

tition for divorce may be presented to the High Court .. - either by the 
atond or the wife on the aeeaat that the respondent .. - has deserted the ete 
tioner without cause for a period of at least three years immediately preceding the 
presentation of the petition;... 
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and the question which arose there was whether the presentation of the petition 
need be of the original petition or not ; and I came to the conclusion that it 
must be, having regard to the language of the Court of Appeal in Sandler v. 
Sandler (2), where Lorp Hanworts, M.R., said ( [1934] P. 149, at p. 156) : 
. it is impossible to hold that a supplemental petition is anything more than 4 
part of and an amendment to the original petition . . . 
He was not dealing with this point at all; he was dealing with the question 
of whether collusion in respect of a main petition affected a supplemental petition. 
He said it did, and the Court of Appeal unanimously came to that conclusion. 
The position in this case seems to me to be exactly the same. I have to con- 
sider whether a supplemental petition would be anything more than an amend- 
ment of the original petition ; and I see nothing to indicate that it would. 

The point came before BarNarpD, J., in Howard-Williams v. Howard- 
Williams (3). The matter arose without argument on the other side as both 
spouses were supporting the application for the matter to be dealt with by way 
of a supplemental petition. Barnard, J., had not his attention then drawn 
to the decision in Chapman v. Chapman & Thomas (1), but it was argued before 
him that there were old cases before the Act of 1937 where desertion had been 
brought up to date, so to speak, by a supplemental petition, and that those 
cases were referred to without disapproval by the House of Lords in Cohen v. 
Cohen (4), in 1940. Of course, the point that was not brought to his notice 
was that, the old cases dealt with desertion for two years and upwards simpliciter, 
which was introduced by the Act of 1857, and had nothing at all to do with 
desertion immediately preceding the presentation of the petition, and, there- 
fore, did not touch this point at all. 

I have been empowered by BARNARD, J., to say that he did not have Chapman 
v. Chapman & Thomas (1) brought to his attention, and that he is now at any 
rate inclined to the view that he would have come to the same conclusion as 
myself if he had considered the matter in the light of the wording of the 1937 
Act. 

Counsel for the respondent has pointed out that, if the suit could always 
be put straight by a supplemental petition, a wife could present a petition for 
divorce as soon as she was deserted, on the ground of desertion for 3 years and 
upwards, and obtain her alimony pendente lite, and stand the case over until 
the 3 years had really run out, and then bring it up to date by a supplemental 
petition. Of course, that might be possi»le—I do not know—but, in my view 
of the wording of this statute, the supplemental petition must be treated as part 
of the original petition, and ‘the petition ”’ in the statute means the original 
petition, and the 3 years must precede that date. 

The consequence is, that this petition fails, the desertion not having lasted 
for the 3 years before the petition. 

Petition dismissed. 

F oi : Spiro & Steele (for the petitioner) ; Jaques & Co. (for the respon- 
ent). : 
[Reported by R. Henpry Wurre, Esq., Barrister-at-Law.] 


LINNETT v. COMMISSIONER OF POLICE FOR THE 
aa METROPOLIS. 
[Kine’s Benox Division (Lord Goddard, L.C.J., Humphreys and He 
pL.Cdk; nn 
Collins, JJ.), January 30, 31, 1946.] ak 
Intoxicating Liquors—Licensed premises—Co-licenseegs—‘‘ Keepers ’’—Manage- 
ment and sole control in one of two co-licensees—Knowingly permitting 
pad tes ee g on premises—Liability—Metropolitan Police Act, 1839 
c. 47), 8. 44, . 
The appellant was employed as a secretary of a company ownin 
. . 1 
establishments licensed for the sale of intoxicating ieee tha lesiea 
being held jointly by the appellant and the managers of the respective 
establishments. In respect of one of these licensed preinises, the appellant 
and the manager were both charged and convicted under the Metropolitan 
Police Act, 1839, s. 44, as keepers of\premises on which disorderly conduct 
was knowingly permitted. It was found by the metropolitan police magis- 
trate that the appellant had never at any time been on the premises which 
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were in the sole control of the -mana i isi 
| OF ger. An appeal from this d 
quarter sessions was dismissed and, at the ks of he goeelian i 
case was stated for the opinion of the High Court. It was contended 
for the appellant that (i) he was not a “keeper” of the premises within 
nee of the apis aeahieae Police Act, 1839, s. 44; (ii) he was never 
on the premises, nor had he cny knowled f i 
ob hah tang y edge of the conduct which had taken 
HELD : (i) as a joint holder of the licence to sell i icati i 
intoxicating liquo 
the premises, the appellant was a ‘‘ keeper ” of the premises Svithin the 
meaning of the Metropolitan Police Act, 1839, s. 44. 

(ii) although the appellant had not actually conducted the business 
carried on at the licensed premises, the facts showed that he had delegated 
os eee and duties as a licensee to the manager, a co-licensee ; he must 

erefore, accept responsibility for the disorder] d mi 
gate erly conduct permitted on 

Allen v. Whitehead (2) applied. 


(EDITORIAL NOTE. Notwithstanding the absence of mens rea, i 
under various statutes that a man may be liable for “‘ knowingly ” ties Asean 
certain acts which have in fact been done or permitted by his servant acting within 
the scope of his authority. It is held in this case that the principle underlying this 
liability is not the relationship of master and servant, but the broad principle expressed 
in the maxim “ gui Sacit per alium facit per se.” Accordingly, a licensee of licensed 
premises cannot avoid liability for permitting disorderly conduct by leaving the whole 
management and control of the premises to a co-licensee, both being ‘‘ keepers ”’ of the 
premises by reason of the grant of the licence. 

As TO KEEPING DISORDERLY HovusEs, see HALSBURY, Hailsham Edn., Vol. 19 
pp. Sete paras. 376-379; and ror Cass, see DIGEST, Vol. 30, pp. 93, 94, Nos. 
Cases referred to : 

(1) Somerset v. Hart (1884), 12 Q.B.D. 360; 25 Digest 431, 304; 53 L.J.M.C. 77. 

(2) erect [1930] 1 K.B. 211; Digest Supp.; 99 L.J.K.B. 146; 142 


APPEAL by way of case stated by the court of quarter sessions for the county 
of London, who dismissed the appeal of the appellant against a conviction by 
a@ metropolitan police magistrate under the Metropolitan Police Act, 1839, 
s. 44. The facts are fully set out in the judgment of Lorp Gopparp, L.C.J. 

Gilbert Paull, K.C., and Sidney Lamb for the appellant. 

Vernon Gattie for the respondent. 


Lorp Gopparp, L.C.J.: This is a case stated by quarter sessions for the 
county of London, who dismissed an appeal by the present appellant, Geoffrey 
Samuel Johnston Linnett, who had been convicted by a metropolitan magistrate 
of an offence under the Metropolitan Police Act, 1839, s. 44, which provides : 

Every person who shall have or keep any house, shop, room, or place of public resort 
within the metropolitan police district, wherein provisions, liquors, or refreshments 
of any kind shall be sold or consumed (whether the same shall be kept or retailed therein 
or procured elsewhere) and who shall wilfully or knowingly permit drunkenness or other 
disorderly conduct in such house, shop, room or place, or knowingly suffer any unlawful 
games or any gaming whatsoever therein, or knowingly permit or suffer prostitutes 
or persons of notoriously bad character to meet together and remain therein, shall 
for every such offence be liable to a penalty of not more than five pounds. . . 

The facts of the case seem to be these: The licensed premises or the place 
of public resort where liquor was sold was a public house in Piccadilly known as 
Ward’s Irish House, and that belongs to a company called Ward’s Catering 
Co., Ltd. The appellant is employed, as the case finds, as its secretary and 
salaried servant, but the licence for selling intoxicating liquors at these premises 
was a joint licence granted by the licensing justices to the appellant and to 
one Baker, who was also a servant of the company. It appears that Linnett, 
the appellant, although he was one of the licensees, took no part in the manage- 
ment of the premises but left them entirely to his co-licensee Baker. 

The premises were ill-conducted, but it is unnecessary to go into any details 
with regard to the facts which constituted the offence. There was a summons 
taken out and there was a conviction by a metropolitan police magistrate 
for allowing these premises to be improperly conducted. The magistrate 
convicted both Linnett and Baker. The quarter sessions upheld the conviction 
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of Linnett, who appealed—Baker did not appeal—and the case has been pete 
at the instance of Linnett. Two points have been taken on his behalf. The 
first point is that it is said he was not the keeper of the house. That is @ point 
which the court has no difficulty in disposing of quite’ shortly. The licence to 
sell intoxicating liquor was granted to him and to Baker ; 1t was @ joint ee risaens 
Under that joint licence the premises were opened or kept open and liquor 
was sold under that licence. We are not concerned with what might have 
happened if the licence had been granted to these two men and nothing at all 
had been done under ‘it, if, for instance, they had not taken out an excise licence, 
or if they had never sold, but intoxicating liquor having been sold at these 
premises under this licence, it cannot be said, in my opinion, that both the 
licensees were not keeping this house. Liquor was being sold by them, and only 
by them, because it could not have been lawfully sold by any other person. 

Counsel for the appellant has argued that a licence is a mere permission. 
In one sense that is perfectly true, but if the person to whom the licence has been 
granted, who holds that licence, proceeds to sell liquor under that licence, it 
is impossible, in my opinion, to say that he is not the person, or one of the per- 
sons, who is keeping the house. It is quite true that a keeper of the house for 
the purposes of this section need not necessarily be a licensee, but it is difficult 
indeed to see how the licensee of a house which is being conducted as licensed 
premises is not the keeper of the house. In my opinion, it is quite clear that 
Linnett was a keeper of the house just as much as Baker was a keeper of the 
house, and that point therefore fails. 

There is a little more to be said about the other point. Having read the 
section, the offence, as I have already pointed out, is knowingly permitting 
certain conduct and other things to take place at the house, and it is said that the 
case finds here that the entire management of the house was left to Baker, 
that the appellant was never there, and that he in fact had no knowledge of 
the conduct which took place at that house and that he cannot be convicted 
of knowingly permitting this conduct to take place. There are many cases, 
of course—it is unnecessary to go through them all—both under the Licensing 
Act, the Food and Drugs Act and various other Acts, in which persons have been 
held liable because their servants or their managers have done certain acts, 
knowingly done certain acts, and their knowledge has been imputed to the 
master. One has to see what the principle is that underlies those decisions. 
The principle does not, in my opinion, depend merely upon the legal relation- 
‘ship between the two persons, the person who actually permitted with 
knowledge and the person who is convicted although he had no actual 
knowledge. The point does not, as I say, depend merely on the fact that the 
relationship of master and servant exists ; it depends on the fact that the person 
who is responsible in law as the keeper of the house, or the licensee of the house 
if the offence is under the Licensing Act, has chosen to delegate his duties, 
powers and authority to somebody else. 

The case which at first sight may cause some little difficulty is Somerset v. 
Hart (1), the head-note of which is : 


Where gaming had taken place upon licensed premises to the knowledge of a servant 
of the licensed person employed on the premises, but there was no evidenc& to show 
any connivance or wilful blindness on the part of the licensed person, and it did not 
appear that the servant was in charge of the premises: Held, that the justices were 


right in refusing to convict the licensed person of suffering gaming on th : 
under the Licensing Act, 1872, s. 17. re ao 8 BPN ha 


That case seems to me to depend entirely on this, that there was no delegation 
by the master of his powers and duties of management to his servant. It 
was not a case in which the master had left the management of the house to a 
servant ora manager. It was a case in which the master, being in active personal 
management of the premises, his servant did something or allowed something 
to take place which he ought no doubt to have reported to his master and did 
not, and the court said that the master would not be convicted for knowingly 
doing something because he did not in fact know that it was being done. That 
case seems to me to have no application to a case where the master entrusts 
& servant or other person with the management of his house and the conduct 
of his house. If he chooses to delegate his powers to some other person, then the 
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knowledge of that other person becomes 
principal’s knowledge. 

_In this case, no relationship of master and servant exists between the two 
licensees, but they were joint licensees, and if one licensee chooses to say to his 
eco-licensee: ‘“‘ We both hold licences, we are both keepers of the house, 
but I am not going to take any part whatever in the management, I leave 
it entirely to you,” he is putting that other one into his shoes and he must 
then take esponsibility for the acts which his co-licensee, who is placed 
there by him to exercise his own powers and duties, does, and he must take 
responsibility for what is done. That seems to me to be the principle which 
underlies all these cases. I am far from saying, and I do not wish it to be 
thought I am saying that where the Act provides that a certain thing shall be 
an offence if it is knowingly done, that then if the thing is done without the know- 
ledge of the person who is himself carrying on the business and is in charge of 
the business but some act is done without his knowledge and which, therefore, 
he was powerless to prevent, that he necessarily commits an offence; but if 
he chooses to delegate to somebody else the carrying on of the business, whether 
that other person is a servant of his or not, then it seems to me it puts him in 
such a position that what he does or what he knows must be imputed to the person 
who puts the other one into that position. 

In these circumstances, it seems to me, therefore, that quarter sessions came 
to a right conclusion. I should be very sorry if it were thought, as I think 
part of the argument counsel for the appellant went, that the licensee who 
carries on a business or to whom is given a licence enabling him to carry on a 
business and who does open and carry on a business under that licence, does not 
thereby undertake responsibilities and duties which the various Acts have 
put upon him or that he can get out of them merely by saying that somebody 
else holds also a licence with him and he can do as he likes and say “ I am not 
going to take any part in the business.” The answer is that by taking a licence 
he does incur responsibilities, and if he does not feel himself in a position to 
take those responsibilities he should not take a licence. 

Under these circumstances, this appeal fails and must be dismissed with the 
usual result. 

Humpureys, J.: I am of the same opinion. On the first point I would 
only add that I think it is not merely a coincidence that when one looks at the 
language of the Act which for the first time instituted the General Annual 
Licensing Meeting, the words of the first section of the Act are: “ Justices 
are authorised to hold a meeting for the purpose of granting licences to persons 
keeping or about to keep inns, alehouses,”’ and throughout the series of Licensing 
Acts one finds that that notion still remains. The person who is licensed is 
the person who is the keeper of the house or, if the house is not built, a person 
who desires to become the keeper of the house when built. 

With regard to the second point, I think the matter is covered by Allen v. 
Whitehead (2), which was decided upon precisely the ground on which Lorp 
Gopparp, L.C.J.,—and I entirely agree with every word of his judgment— 
has held that this case should be decided, not upon any nice question of the law 
of master and servant or even principal and agent, but upon this broad ground, 
that a licensed victualler may in certain circumstances say: ‘‘ I am not going to 
carry on this business myself ; I am going to delegate my authority to somebody 
else,” but if he does that, then he is responsible for the act of the person to whom 
he has delegated his authority, not only for his act but for his knowledge in the 
sense that the knowledge of the person to whom is delegated the authority 
is the knowledge of the delegator. The only distinction between that case 
and the present is to be found in the fact that here there is somebody else as well 
as the appellant who is also a licensee. In my opinion, 1t makes not the smallest 
difference. The facts show that the appellant did delegate all his authority to 
do all acts which he had power to do under the licence to a gentleman who 
happened to be a joint licensee. I cannot for the life of me see why that should 
excuse him in any way when he would not be excused if he had not been a joint 
licensee. I, therefore, agree that the appeal a el mee ee 

-Cottins, J.: I agree. So far as the first point 1s concerned, 1 
rg ehae s ticenses who hile done nothing at all under his licence has not ie 
come the keeper of the place to which the licence relates, but when once the 


, to use @ convenient expression, the 
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business the licence contemplates is carried on from the spot named in the 
licence, I have no doubt at all that the holder of the licence is the keeper of that 
place. In this case there were two licensees, each of whom, as it seems to me, 
had the advantages. which the licence conferred and the obligations of the 
licence. One of the two licensees in this case said, in effect : ‘“‘T am not doing 
anything at all in my position as licensee ; I am going to leave it all to the 
other man.’ The result of that was that he, the present appellant, had delegated 
the whole of his powers and obligations under the licence to the manager. In 
those circumstances, if there be such a delegation, it is perfectly clear on authority, 
the last case being Allen v. Whitehead (2), that the knowledge of the person 
who has delegated is the knowledge of the other party. 

For these reasons, I come to the conclusion that the magistrates were right 
and that the question should be answered accordingly. 

Appeal dismissed with costs. 

‘Solicitors: J. E. Lickfold & Sons (for the appellant) ; Solicitor to the Metro- 
politan Police (for the respondent). 

[Reported by C. Sr.J. Nicnotson, Esq., Barrister-at-Law.] 


CROYDON GAS CO. v. RATING AUTHORITY FOR THE 
COUNTY BOROUGH OF CROYDON. 
[Kine’s Bencn Division (Humphreys, Lewis and Henn Collins, JJ.), 
January 17, 25, 1946.] 
Rates and Rating—Assessment—Gas company—Computation on profits basis— 
Capital sum required for conduct of undertaking—Source from which, and 
price at which, capital obtainable irrelevant. 

The Croydon Gas Co., who were the occupiers of certain hereditaments in 
Croydon, sought a reduction of the rateable value placed upon those heredita- 
ments by the valuation committee. The hereditaments in question were 
required to be valued on the profits basis and it was agreed that, on the 
facts of the case, a proper tenent’s remuneration was 124 per cent. upon the 
estimated capital required for the conduct of the undertaking. The company 
had established certain funds for the benefit of their employees and durin 
1939 the uninvested balance standing to the credit of these funds a 
£66,311. Under the rules governing the funds, the trustees could, at 
their discretion, leave the uninvested balance with the company and ‘this 
had been the practice, the company paying interest thereon at 4 per cent 
or 5 per cent. perannum. The recorder found that the capital sum required 
for the conduct of the undertaking was £730,014, but that £66,311 should 
be deducted therefrom, on the ground that the uninvested balasios of the 
funds for the benefit of the employees was available to the company in 
running the undertaking. He held, therefore, that the hypothetical 
tenant’s capital was £663,703, and that £2,622 (the sum paid by the compan 
as interest on the uninvested balance of the funds) should be aliceeniee “ 
working expense and be deducted from the nett receipts of the compan 
On an appeal to the Divisional Court from the recorder’s decisiantitthe 
company contended that, in computing the tenant’s capital, no deduction 
should be made on account of the uninvested balance of the funds for the 
benefit of the employees because a tenant could not assume that he would 
have the use of that balance for any particular period, or at all, and, more 
over, the source from which a tenant raised the capital required for the 
undertaking was irrelevant. The rating authority contended that wheth 
or not the sum of £66,311 should be deducted was a question of fact d 
wad law, and therefore no appeal lay :— mee 

[ELD : (i) it was not essential, in making a computati 
basis, to fix 12} per cent. as the tenant’s chal rea eee hash: 
was fixed, it must be applied to the whole capital which the t = 
rignies to put into the business. panes 

ii) the source from which, and the price a i i 
capital had no bearing upon what peda Kare aie oe get aa 
sum, required could’ not very with the particular tenant. An it haces 


A 


K.B.D.]} CROYDON GAS CO. v. CROYDON 385 


found that the capital sum required for the conduct of the undertaking 
seen! peasy that sum was immutably fixed and no deduction could be 
eee it. ee fact pbs tenant could, for the time being, obtain 
part e capital required by paying 1 a 
{scittaling y paying less than 124 per cent. for it was 
(iii) in giving effect to irrelevant facts, the recorder’s decision i 7 
Moet : r’s decision involved 


[EDITORIAL NOTE. It is held in this case that where an undertaking owns heredita- 
ments which are assessable for rating purposes upon a profits basis, the hypothetical 
capital necessary for running the undertaking is not to be reduced by sums which are 
available upon reduced interest terms, such as, in the circumstances here considered 
uninvested funds in the hands of the trustees for employees. 
ees wires OF pe ep cponaenecale see HALSBURY, Hailsham Edn., 

lj : 5 -421, paras. -852; a 
Mins Now 929-941 ] P nd For CasEs, see DIGEST, Vol. 38, pp. 552- 
Cases referred to : 

(1) Kingston Union v. Metropolitan Water Board, [1926] A.C. 331; i 
901; 95 L.J.KB. 605. 134 L.T. 483. Boe Se ake 

(2) Mersey Docks & Harbour Board v. Birkenhead Assessment Committee, [1901] 
A.C. 175; 38 Digest 526, 735; 70 L.J.K.B. 584; 84 L.T. 542. 

(3) Railway Assessment Authority v. Southern Ry. Co., London County Council v. 
Southern, Ry. Co., [1936] 1 All E.R. 26; [1936] A.C. 266; Digest Supp. ; 105 
Edi. Be 115: 3154 LT. 314. 

*(4) Port of London Authority v. Orsett Union Assessment Committee, [1920] A.C. 273 ; 
38 Digest 563, 1017; 89 L.J.K.B. 481; 122 L.T. 722. 


CasE SratTep under the Rating and Valuation Act, 1925, s. 31, by the 
recorder of the county borough of Croydon. The appellants, the Croydon 
Gas Co., had appealed to the Court of Quarter Sessions, from a decision of the 
Assessment Committee for the county borough of Croydon. The following 
facts were found by the recorder :— 


(a) .. . the hereditaments to which this appeal relates comprise that part of the 
[appellants’] undertaking situate in the rating area of the County Borough of Croydon. 
(b) The appellants have established certain funds for the benefit of their employees 
and during the year 1939 [the total of] the average uninvested balances standing to 
the credit of these funds [was] £66,311. (c) It has been and is the practice for the 
trustees of the several funds, in accordance with the rules governing the funds, at their 
discretion to leave with the appellants the uninvested balances of the funds and for the 
appellants to pay interest at 4 per cent. per annum or less to the Co-partnership Fund 
and at 5 per cent. per annum to the other funds. 


The case further stated : 


7. It was agreed that the hereditaments to which the appeal related were by law 
required to be valued on the principle generally known as “the profits basis” as 
explained in Assessment Committee of Kingston Union v. Metropolitan Water Board (1) 

8. In order to determine the rateable value of the said hereditaments on the profits 
basis it is first necessary to ascertain what is’ generally known as the cumulo value 
of the whole undertaking. In the course of finding the cwmulo value it is necessary 
to determine (inter alia) the tenant’s working expenses and his remuneration .. .- 

9. It was common ground between the parties for the purposes of this appeal and 
I found that a proper tenant’s remuneration (including interest risk and profit) could 
on the facts of this case be ascertained by estimating the capital required by the tenant 
for the conduct of the undertaking and allowing the tenant 124 per cent. upon that 
estimated capital. 

10. Upon this point the appellants submitted to me a valuation in which no deduc- 
tion was made in arriving at the estimated amount of the tenant's capital on account 
of the uninvested balances of the several funds being available for use by the appellants 
in running the undertaking, whereas the respondents submitted to me a valuation 
in which an amount of £66,311 was so deducted. On the other hand the sum of £2,622 
paid to the said funds for interest on such balances was not claimed by the appellants 
as part of the tenant’s working expenses but was allowed as such in the valuation sub- 
mitted by respondents. I adopted the figures shown by, the respondents . . . I 
treated the interest on the said funds as a working expense and deducted it from the 
nett receipts of the undertaking. In determining the tenant’s capital I deducted from 
the total tenant’s cepital of £730,014 the balances of the said funds, £66,311, thus 
arriving at the capital which I decided the hypothetical tenant would require of 


£663,703... - 


The Croydon Gas Co., being dissatisfied with this decision, applied for a case 


386 [Mar. 30, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 
to be stated for the opinion of the High Court of Justice on the following point 
of law, viz: aes 
i i : i luation on the 
Whether in computing the tenant’s capital for the purpose of @ valua ) 
basis it is correct a law to deduct the said sum of £66,311, representing balances in the 
above-mentioned funds of which the tenant has or may have the use. 


It was contended by the company : ae uf 

of the undertaking could not assume that he wo ave the use 
of ae ies ena to the credit of the said funds in whole or in part a any eg ones 
1ar period or at all. (6) that if a tenant were able to have the use of ba per ref = 
funds he would not only be under an obligation to pay interest on the loan u © S& : 
be lances would be at his risk in the business in just the same way as if he borrowe 
his capital from a banker or some other source or provided it from his yale Relea. 
(c) that the source from which a tenant will raise the capital required for the conduc 
of the undertaking is irrelevant. 

The respondents contended (inter alia) that the question whether or not oa 
gaid balances ought to be deducted was a question of fact and not of law an 
‘that on the facts the said balances ought to be so deducted. 

A. S. Comyns Carr, K.C., and Harold Williams for the company. 

Frederick Grant, K.C., and Percy Lamb for the rating authority. 

Cur. adv. vult. 

Henn Cottins, J. [delivering the judgment of the court]: This matter 

comes before us upon a case stated under the Rating and Valuation Act, 1925, 
s. 31, by the recorder of the county borough of Croydon. ; 

The Croydon Gas Co. sought a reduction of the rateable value set upon certain 
hereditaments of which they were the occupiers in that borough. It is common 
ground that these are hereditaments to be valued on the principle known as the 
profits basis as explained in Assessment Committee of Kingston Union v. Metro- 
politan Water Board (1). One step in the application of that principle requires 
the ascertainment of the capital sum required by the tenant for the conduct 
of the undertaking, and the next step is the application to that sum of an 
appropriate percentage for his remuneration. What that capital sum should 
be; and what is the appropriate percentage to apply, are clearly questions of 
fact : see Mersey Docks & Harbour Board v. Birkenhead Assessment Committee (2), 
per Haru or Harspury, L.C. ( [1901] A.C. 175, at p. 180), and Railway Assess- 
ment Authority v. Southern Ry. Co. (3), per Viscount HattsHam, L.C. ( [1936] 
1 All E.R. 26, at p. 39). 

The recorder fixes the proper percentage at 124 per cent. in para. 9 of the case, 
while, in para. 10, he names the total tenant’s capital as being £730,014. The 
expression “‘ total tenant’s capital ’’ can only mean (and does, in the sense in 
which it is used in the case, mean) the capital sum required for the conduct 
of the undertaking. The amount of it cannot be affected by considering the 
sources-from which it is, or can be, provided. It is immutably fixed by the 
finding that that sum is required to work the business. Yet, in the same sen- 
tence in which the total tenant’s capital is said to be £730,014, the recorder 
says that, for the purpose of applying the 12} per cent., which in his view the 
facts justify, the £730,014 is to be taken as being £663,703. But of two things 
one—either £730,014 or £663,703—is right ; and if one is right, the other must 
be wrong. The capital sum required cannot possibly vary with the particular 
tenant, and to assume that it can must be wrong. Whether that is by reason 
of a mistake of law, or of fact, is another question. 

No doubt the recorder’s ultimate figure can be arrived at either by applying 
124 per cent. to £663,703 and allowing the interest actually paid on the difference 
between that sum and £730,014 as a working expense, as the recorder has done ; 
or by applying some less percentage than 12} per cent. to the capital assumed 
to be employed. In other words, he might have found that not 12} per cent. 
but some lower percentage was appropriate in this case. There is nothing 
in the profits basis which fixes 12} per cent., or any other percentage, as the 
tenant’s share, but we think that, whatever be the proper percentage, it must be 
applied to the whole of the capital which the tenant is assumed to put into the 
business $ because, otherwise, in the same breath one is saying either that the 
capital, fixed as right, is wrong, or that the percentage, fixed as right, is wrong. 


The recorder found himself in that dilemma. He had to choose one or other. 


of those two alternatives, either of them wrong according to his own findings, 


2 


K.B.D.] CROYDON GAS CO. v. CROYDON (Henn Corus, J.) 387 


and he chose the former. He has explained why he did so, so there is no need 
to speculate. It was not because any less sum than £730,014 was needed in 
the business, but because the tenant could lay his hands upon part of that sum 
by paying less than 124 per cent. for it. If that was a relevant consideration 
in arriving at the amount which the tenant would require to put into the business 
then. a conclusion of fact would have been arrived at without any. mistake 
in law. But, in our view, to give effect to irrelevant facts involves a mistake 
of law : see Port of London Authority v. Assessment Committee of Orsett Union (4) 
per Lornp BrrKENHEAD, L.C. ( [1920] A.C. 273, at pp. 281, 282). We also 
think the source from which, and the price at which, a tenant can get his capital 
has no bearing upon what amount is required. ek: 

We, therefore, are of opinion that the question propounded for us by this 
case is a question of law, and should be answered in the negative. This view 
seems to us, incidentally, to tally with the good sense of the matter. The 
funds, the existence of which have been allowed to increase the rateable value 
of the hereditaments, are in the hands of trustees who may invest them, (no 
doubt within limitations which have nothing to do with this case) as they please 
and lend them to the tenants of the undertaking, or not, at their discretion, 
in accordance with the rules governing the fund as stated in the case. The 
tenant cannot borrow from them as of right and they are no inherent element 
in the undertaking, such as is the right to levy a “ deficiency rate,’” or a com- 
pulsory sinking fund. We do not know, because there is no finding to that effect, 
that the same facilities would be available to any other tenant, though there 
may be reason to suppose that, if making the balances available to the tenant 
is going to increase the amount which the tenant has to pay in rates, the tenant 
may find it better not to borrow, or the trustees not to lend. 

Appeal allowed with costs. Leave to appeal to the Court of Appeal granted. 

Solicitors: Blyth, Dutton & Co. (for the company) ; Sharpe, Pritchard & Co., 
agents for H. Taberner, Town Clerk, Croydon (for the rating authority). 

[Reported by C. St.J. NicnHoxtson, Esq., Barrister-at-Law.] 


WILKINSON v. BARCLAY. 

- [Ktne’s Brenon Drvision (Atkinson, J.), January 15, 16, 17, 18, February 
1, 1946.] 

Sale of Goods—Delivery of lesser quantity—Rights of purchaser—Prescribed and 
non-prescribed conditions—Inconsistency—Control of Timber (No. 21) Order, 
1941, S.R. & O. 1941 No. 2088 arts. 1 (1), (2), 6, Sched. ITT. 

The defendant invited tenders for the sale of a stock of home-grown 
timber in lots. The sale was subject to the Control of Timber (No. 21), Order 
1941. The invitation to tender described each lot, gave the estimated measure- 
ment in cubic feet and the maximum price per foot-cube. It then went on 
to refer to the Control of Timber Order and to the licence under which the 
sale was made and set out the prescribed conditions of sale, on which alone 
the sale could be made. Finally, as permitted by the prescribed conditions 
of sale, certain non-prescribed conditions of sale were incorporated, among 
which was the following: ‘‘ The lots are offered where and as they are and 
each lot will be considered as being tendered for separately, and the sum 
offered will be subject to no allowance for any faults, defects, errors of 
description, measurement, quantity or for any cause and without any 
warranty whatever.” The prescribed conditions provided that in the event 
of inconsistency the prescribed conditions should prevail. Tenders remitted 
by the plaintiff for a number of lots were accepted, and the plaintiff paid to 
the defendant, in accordance with the contract before delivery, an amount 
based on the estimated measurements set out in the invitation to tender. 
On delivery the plaintiff discovered a considerable shortage. In an action 
by the plaintiff for the recovery of the amount overpaid it was contended on 
behalf of the defendant that the non-prescribed condition was a bar to the 
action :— ; 

Hetp: (i) although the non-prescribed condition. excluded the right to 
reject and the right to claim damages for short delivery, it did not deprive 
the plaintiff of his right to recover money paid for timber which had not 


been delivered. 
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(ii) even if it did, and in so far as it did, it formed no part of the contract 
because it was inconsistent with the prescribed conditions. 


i for lots expressed 
EDITORIAL NOTE. The purchaser of timber bought by tender 
a of “estimated ” quantity is held to be entitled to recover what he has ac oy 
timber not in fact delivered. The material condition provided that the rg ? e} ti 
should be subject to no allowance for error in grimace pe quantity but the 
offered ” is held not to be the same thing as the “ price paid. , 

As To DELIVERY oF LESS GOODS THAN CONTRACTED FOR, SeO HALSBURY, Aaa 
Edn., Vol. 29, p. 126, para. 153 ; and ror CASES, see DIGEST, Vo.. 39, pp- av as 
Nos. 1664-1678.] 

Cases referred to : ; 

*(1) Covas v. Bingham (1853), 2 E. & B. 836; 39 Digest 401, 377 ; 2 C.L.R. 12; 
23 L.J.Q.B. 26; sub nom. Bingham v. Covas, 22 L.T.O.8. 97. ry 

*(2) Wallis, Son & Wells v. Pratt & Haynes, [1911] A.C. 394; 39 Digest 477, 996; 
80 L.J.Q.B. 1058; 105 L.T. 146. : 

*(3) Beck & Co. v. Szymonowski & Co., [1924] A.C. 43; 39 Digest 467, 925; 93 
L.J.K.B. 25; 130 L.T. 387; H.L.; affg., 8.C. sub nom. Szymonowski & Co. 
v. Beck & Co., [1923] 1 K.B. 457, C.A. . 


Action to recover money paid by the plaintiff to the defendant for timber 
which had not been delivered. The facts are fully set out in the judgment. 
Frederick Hallis for the plaintiff. 
T. F. Davis for the defendant. 
Cur. adv. vult. 
Atkinson, J.: This is an action brought by the plaintiff to recover three 
sums of money paid to the defendant for timber bought from the defendant but 
which has never been delivered, and the claim is based on failure of consideration. 
The plaintiff is a timber merchant and the defendant is receiver and manager of 
a company known as the Western Lumber Co. Ltd. In Mar., 1944, the defendant 
put into the hands of the auctioneers, Messrs. Joseph Hibbard & Sons, the task 
of disposing of the company’s stock of home-grown timber. The bulk of it was 
lying in a yard at Catford and the rest at the Britannia Wharf, Millwall. The sale 
was to be by public tender in lots ; that means that details of the timber to be 
sold were sent by the auctioneers to a number of possible purchasers who were 
asked to tender for the timber or such part of it as they required. It may have 
been advertised as well. 
The sale was of necessity subject to the Control of Timber (No. 21) Order of 
1941. That Order provided by art. 1 (2): 


No person shall dispose of or agree or offer to dispose of any timber . . . except 
under the authority of and in accordance with a licence granted, or a special or general 
direction issued, by the Minister of Supply. 


Similarly by sub-clause (1) no person is to acquire timber except on the same 
terms. The heading to art. 6 is Home-Grown Timber : 


(1) No person shall buy or sell or agree or offer to buy or sell any home-grown timber 
at any price exceeding the maximum price provided therefor by this Article, 

nor upon any terms not provided for in that maximum price: except such additional 
terms as are allowed under and in accordance with the provisions of the Fourth 
Schedule to this Order, and such other terms as may be permitted under the authority 


of and in accordance with a licence granted, or a special or general direction issued, 
by the Minister of Supply. 


In order to ascertain the terms upon which timber can be sold one has first 
to' look at the terms provided in the maximum price order. They are contained 
in the Third Schedule, which refers us back to a Schedule in an earlier Order, 
[The Control of Timber (No. 17) Order, 1940] where there are four provisions, 
the first of which is: ‘All prices are per cubic foot unless otherwise stated,” 
and then there are various other conditions which I do not think refer to this 
case. 

The further permitted terms would be ascertained from the licence granted 
. and were known as prescribed conditions of sale. One of the prescribed condi- 

tions of sale permitted the contracting parties to incorporate other conditions of 
sale called non-prescribed, but provided that if there were any inconsistency, 
the prescribed conditions should prevail. That is the background of any 
transaction in timber. 


Messrs. Hibbard prepared and distributed their invitation to tender. It is 
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& prin : 
of them, as T havo said, were a0 Co. ana deveribed and the grt bull 
lotnumber. The next column is headed « Descri io ery ‘cing _ pr :. 
The third col ac ES ‘ scription ” an each lot is described. 
column 1s headed ‘‘ Estimated feet cube ” and contains the numb f 
oubic feet estimated for each lot. The fourth column is headed ; “ M iat 
price per foot cube.’’ There were 58 lots at Catford and 10 at Biitanniaw hark 
The third page of the document refers to the Control of Timber Order, th ao 
that I have just read, and to the licence under which the sale was dnt merry 
sets out several provisions with the heading in big type ‘“‘ Prescribed Conditions 
of Sale,’’ which are, as I have said,a necessary part of the contract because th 
are prescribed as the conditions on which alone the sale can be made. On the 
emia smi aie a Pla pgeaaet ““ Non-Prescribed Conditions of Sale,” 
: , and then comes the form of tender to which 
I will refer in greater detail later on. 

Hibbard has explained why the quantities were only estimated and not 
ascertained with any certainty or reasonable certainty, and also how the estimates 
were arrived at. He said that normally on such a sale each plank or board 
is measured and the cubic content ascertained by calculation. But this is 
a lengthy business and he said that during the war they had not the labour 
available to do it and he had therefore to make some sort of an estimate 
himself, and this is how he did it. The lots are of two kinds. About 40 of them 
consisted of butts and second lengths and about 27 of stacks of straight -edged 
planks. A butt is that part of a trunk nearest to the ground of no particular 
length—that would depend on the size of the tree and I suppose the best 
place for cutting. In this case the butts seem to have varied from 8ft. to 
15ft. The second length is the next part of the tree above the butt, the length 
again varying according to the nature of the trunk. The butts and second 
lengths had been cut through into planks of various thicknesses—-1 in. up to 
3 ins.—but the butts and the lengths, which were called logs by the witnesses, 
were lying with the planks all in position so that from a distance the appearance 
would be that of a pile of uncut logs. Obviously it would be no easy task 
to estimate the cubic content. 

Taking lot No. 1 which consists of 19 oak butts and second lengths cut through 
to lin. and 1}ins.—I do not know whether that, means there were 19 butts and 
19 second lengths, or whether it covers both the number of butts and the number 
of second lengths—what he said was this : 

I selected one of the visible logs which seemed to me to be a fair average size of what 

was in the lot. I then measured the length of that log. I selected a board or plank 
either @ quarter of the way down or a quarter of the way up, and because I thought 
that would fairly represent the average width of the plank in that tree. I measured 
that plank in three places. 
It wiil be realised, the bark stiil being on the tree, that the size of these planks 
would vary as trunks do, and one measurement he said would be no use, so 
he takes three measurements one a little distance from each end and one in the 
middle, averages those three measurements and takes that as the average width 
of not merely that plank but of every plank in the log. He then multiplies the 
length of the log by this average width by the thickness and by the number of 
planks in the log and so arrives at a cubic content for that log. He then multiplies 
that by the number of logs in that lot, whether they are butts or whether 
they are second lengths. He agrees that this was a very rough and ready 
way of doing things, that it was not a recognised method, that it was no more 
than an expert guess ; and he said : 

“If I got within 20 per cent. of the accurete measurement I should be doing my 
measurement as well as I could do it. When a complaint was made that there was a 
shortage of 25 per cent.” he said, ‘‘ I knew it might very well be true.” 

The stacks of straight-edged timber were stacks of planks which had been cut 
along to sizes of an even width. They were much more easily dealt with and he 
measured samples of these planks and he thinks that his method with these stacks 
ought to bring him within 5 or 6 per cent. of the true cubic content. 

The form of tender itself appears on the last page and is in these terms : 

To Messrs. Stoy Hayward & Company, Chartered Accountants, 103, Cannon Street, 
London, E.C.4. I/We offer to purchase the stock of timber, etc., subject to your con- 
ditions of sale, as follows: 


LR. 461-a. O 
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‘hen every lot is set out and printed from lot No. 1 “ for the sum. of (blank) per 
Ae Sana ; and the person endaeene has to fill in that gap the price he is offering 
per cubic foot for the stack of timber. Le 

There were three separate tenders by the plaintiff in this case. The first was 
on Apr. 12, 1944, and was an offer for 17 lots, the same price being offered for 
every one. In the original tender which I have 5s. 6d. is filled in in the gap for 
the 17 lots which the plaintiff wanted to buy. There was a little cross put along- 
side the 5s. 6d. and at the bottom were these words : 


With Mr. Barclay’s recommendation I will take all the lots crossed at 5s. 6d. per cube. 
(Signed) W. Wilkinson. . 

So there is a plain offer for the stock at so much per cubic foot—the stock, that 
is, in each of the lots indicated. On Apr. 18 that offer was accepted by letter : 

We have to inform you that your tender was accepted and we herewith enclose 
two sale notes, both of which will you please sign with your name and address and 
return to us together with banker’s draft of £1,139 12s., and the necessary timber 
control licence to purchase. We will then issve a delivery order to you forthwith. 

One of the conditions of sale was that lots had to be paid for by banker’s 
draft within 24 hours of the tenderer submitting his timber control licence to 
purchase, so the plaintiff at once got his licence to purchase and forwarded the 
licence and. the necessary draft. The receipt he was asked to sign (and which he 
did sign) was prepared by the auctioneers and is headed : “‘ Sale by public tender 
under the Control of Timber (No. 21) Order, 1941 ”’ and refers to the licence. 
Then the left hand column has the amount 5s. 6d., then the lot No., then the 
price worked out by multiplying the estimated number of feet by the price 
offered—because that is what has to be paid—and for that first contract the 
sum demanded was £],139 12s., and the money was paid. The next two 
contracts are made in just the same way. On May 1, 1944, there was an offer 
for 39 lots indicated at 2s. 6d. per cube foot in every case, and that was accepted 
on the same date. On May 15 there was acceptance of the third offer, which was 
a small one for the 6 remaining lots, for £90 17s. 6d. Again I think the offers in 
every case for that lot were for 2s. 6d. except for one small lot which was ls. 6d. 
It has been agreed in this case that all these three contracts are in exactly 
the same position, and that if the plaintiff is entitled to succeed—if he proves a 
breach of the first—so he is entitled to succeed on the second and third if he 
proves a breach of those. 

Having entered into this first contract and got his delivery order, the plaintiff 
went to take possession and he wisely enough had the timber very carefully 
measured and checked board by board. He found that there was a shortage on 
his first delivery of some 25 per cent. and on May 10 he wrote to Messrs. Hibbard: 

I wish to inform you that my men when checking goods at Catford found a shortage 
of about 25 per cent., and I would be greatly obliged if you could send along to have 
same measured. 

The reply to that letter did not come until May 15, when Messrs. Hibbard 
wrote : 

We are duly in receipt of yours of the 10th inst. with respect to the alleged shortage 

in quantity in the lots you purchased, but we have to refer you to (1) that the quantities 
according to the tender were estimated only end were so printed ; also to (2) condition 
5 of the non-prescribed conditions of sale. We shall esteem it a favour if you will 
kindly let us know as soon as you have removed all the timber at Catford .. . 
In other words they took up the position that the contract was governed by 
condition No. 5, one of the non-prescribed conditions, and that the effect 
of that condition was that the plaintiff—who had paid on the estimated 
quantity—could recover nothing back however little timber there was in fact in 
that lot ; and from first to last the defendant has refused to take any step to 
assist the plaintiff in the measuring of the timber delivered ; he has left it to the 
plaintiff (who has had it very carefully checked I think in every case) and 
with one exception, which I will come to later, the defendant has refused to take 
any part in the measurements which the plaintiff has made. 

Evidence was called betore me to prove the shortage. Taking the first 
contract 1t was proved that all the timber they had went to three different 
customers. What are called specifications—rather complicated documents 
for the uninitiated to understand—were put in showing the actual measure- 
ments of every piece of timber received by the plaintiff; and I am satisfied 
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that there is no reason whatever for doubting the accuracy of those measure- 
ments. As soon as the details were ascertained with regard to every con- 
tract, copies of the Specifications were sent to the defendants so that at the 
earliest opportunity he had the precise measurements before him, and I repeat 
the defendant never took the trouble to check a single one of them. The 
result in my judgment is this: The plaintiff has proved that under the first 
contract he paid for 4,144 cubic feet and in fact received 3,281.8 cubic feet so 
tLat there was a shortage of 862.2 cubic feet. As to the second contract, I am 
satisfied there was a shortage of at least 1,560 cubic feet—7,096 cubic feet were 
paid for and 5,532.47 cubic feet delivered, so there was a shortage of at least 
1,500 cubic feet for which the plaintiff had paid 2s. 6d. per cubic foot. As to the 
third contract there is very little doubt about the figure there because the 
shortage was all on one lot which ought to have contained 240 cubic feet and in 
fact contained only 195 cubic feet. So that the amount which the plaintiff has 
overpaid and which he claims in this action is £437 19s. 

The whole point in this case is whether a condition which I will read prevents 
the plaintiff from claiming that morey. That condition was this : 


The lots are offered where and as they lie and each lot will be considered as being 
tendered for separately and the sum offered will be subject to no allowance for any 


favlts, defects, errors of description, measurement, quantity or for any cause and 
without any warranty whe tever. 


I have not the slightest doubt (and I question whether it was intended to be 
seriously argued) that if it were not for that condition beyond all question the 
plaintiff would be entitled to recover this money. There is an offer for the stock. 
That does not mean the estimated stock ; it means what it says, an offer for the 
stock at so much per cubic foot which was accepted. The plaintiff paid for a certain 
number, less was delivered, and quite plainly there has been a failure of consid- 
eration as to the missing timber. 

In the course of the argument counsel for the defendant referred me to the 
case of Covas v. Bingham (1). In that case there had been a written contract 
for the purchase of ‘‘ the cargo ”’ of the Prima Donna, ‘“‘ now at Queenstown, 
as it stands, consisting of about 1,300 quarters Ibraila Indian corn, at the 
price of 30s. per imperial quarter,” cost, freight.and insurance to a safe port 
in the United Kingdom, “the quantity to be taken from the bill of lading, 
and measure calculated at 220 quarters=100 kilos. Payment cash, on handing 
shipping documents.’’ Payment was made against documents for the amount 
stated in the bill of lading and according to the bill of lading there ought to 
have been 220 quarters. In fact far less was delivered—the cargo consisted 
of less—and the purchaser was claiming the overpayment. It was held that 
on the construction of the contract the parties agreed to buy and sell the cargo 
at a price to be calculated from the quantity stated in the bill of lading and 
not to depend upon the actual quantity. ; 

Now when it is examined it is quite plain that that case is against the 
defendant because there was not the slightest attempt to argue that the 
original estimate of about 1,300 quarters was to be the quantity paid for. The 
point. was that construing the contract as a whole both parties agreed to be 
bound by what was in the bill of lading and in his judgment Erte, J., said 
( (1853) 8 E. & B. 836, at p. 844) : 

This contract is to be construed, according to the general rule, by giving effect if possible 
to every part of it. It begins “Sold ‘the cargo’ as it stands, consisting of about 
thirteen hundred quarters Ibraila Indian corn, at tho price of thirty shillings per impl. 
quarter.” Had it stopped there, it would have been a sale per quarter, and the price 
would have depended on the actual measurement. 


That is exactly this case, leaving out condition 5. But the judge went on to say : 
(ibid) : . 

But then it goes on ‘ the quantity to be taken from the bill of lading.’ en 
and based his decision on that. So fat as the decision is any guide in this 
case, it makes it quite clear that apart from the condition, the plaintiff would be 
entitled to receive back -the money which he had overpaid. Moreover the 
position in this case is strengthened by the terms of the Order which provide 
that the sale has to be per cubic foot; if you buy a lot whatever it ey 
contain—as counsel for the defendant contends was done in this case: for 
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example that the first lot was bought for £91 6s., whatever it contained—a 
Bike: of that sort would be a plain breach of the Order. It would open 
the door inexpressibly wide to an escape from the terms of the maximum epi 
order. If aman has a turkey to sell and the maximum price is 5s. 8d. per l|b., 
and he estimates the weight at 20lbs., and I buy it and it weighs only eae? 
the price is much higher than.it should be at 5s. 8d. per lb., and the seller wou 
have no defence whatever to a prosecution; he would have received very 
much more than he is entitled to under the Order. 

It is not an easy condition to construe but there are several well established 
principles for the construction of conditions incorporated in contracts of sale 
of this kind. The first to which I shall refer is laid down in the case of Wallis 
v. Pratt (2). It is a principle with which everyone is very familiar and I will 
read just one paragraph from LorD ALVERSTONE’s judgment. This was a cas, 
it will be remembered, where they sold common English sainfoin on the condition 
that the sellers ‘‘ give no warranty expressed or implied as to growth, description 
or any other matters.” The seed delivered was not common English sainfoin 
but giant sainfoin, a different seed, and the point was whether the condition 
protected the sellers. In referring to the various sections of the Act Lorp 
ALVERSTONE, C.J., said this ( [1911] A.C. 394, at p. 398): 

These sections have been all very clearly dealt with by the learned counsel at the 
Bar, and, as has been pointed out, in each and all of those sections there is the distinction 
between “‘ warranty ” and ‘condition ” and the different consequences flowing from 
the one stipulation and the other. My Lords, all I can say is I think it is quite impos- 
sible to suggest that in the year 1906, when these parties made a contract whereby they 
required that the goods should be common English sainfoin, and the sellers put in 
@ stipulation that they would not give any warranty, express or implied, it was intended 
that it was always to be understood that they were not making themselves liable in 
regard to any condition as to the goods or for the consequences of a breach of the 
condition. 


—in other words if you merely exclude liability for breach of warranty, you 
are not excluding liability for breach of a condition. 

I was referred to another case, Szymonowski v. Beck (3), a decision of the 
Court of Appeal. There goods had been sold subject to the following condition : 


The goods delivered shall be deemed to be in all respects in accordance with the 
contract, and the buyers shall be bound to accept and pay for the same accordingly 
unless the sellers shall within fourteen days after arrival of the goods at their destination 
receive from the buyers notice of any matter or thing by reason whereof they may 
allege that the goods are not in accordance with the contract. 


I need do no more than refer to two passages from the judgments in this case, 
the first from that of Banxss, L.J. ( [1923] 1 K.B. 457, at p. 464) : 

A buyer has, in the event of his selier breaking his contract, a prima facie right to 
avail himself of one or other of several alternative remedies, and if the seller desires 
by @ clause in the contract to restrict the buyer’s right to those remedies he must 


say plainly whether he intends to deprive the buyer in certain events of all those 
remedies or only of one or more of them, and if so of which. 


The second passage is ore from the judgment of Scrurton, L.J. (ibid., at 
p. 466) : : 


.. if a party wishes to exclude the ordinary consequences that would flow in law 
from the contract that he is making he must do so in clear terms. 


That case went or appeal to the House of Lords, and that view was upheld. 

If there is a sale of a fixed quantity of goods and there is a short delivery, 
the remedies of the purchaser are these : he can reject or he can take and pay 
for what he receives at the contract rate, and he can claim damages for the 
non-delivery. If he has paid in advance and there is a short, delivery he can 
recover the price which he has paid for the goods not delivered. 


Now let me see how far this condition excludes those remedies. ‘The words 
are: 


* 
The lots are offered where and as they lie and each lot will be considered as being 
tendered for separately and the sum offered will be subject to no allowance. 


It is quite plain that the sum offered is 5s. 6d. per cubic foot for the stock. It 
does not say “the price paid” or “the sum received.” It says “the sum 
offered ” which is quite different. The sum offered was 5s. 6d. per cubic foot 
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for the stock which was there and the sum paid, taking the first lot, for example, 
had been £91 6s. for the lot. That was not ‘“ the sum offered ” at all but was 
the price paid, and this condition refers only to “the sum offered.” The 
words aro very ungrammatical : 

. . and the sum offered will be subject 


eS to no allowance for any faults, defects, 
errors of description, measurement, quantity. 


—I suppose that means subject to no allowance for defici 
“ or for any cause and without any warranty whatever.” 
is used, but no word to cover breach of.a condition. 

It seems to me that what has been effected is this : if there is a short delivery 
as the amount was not a firm contractual amount, the plaintiff would not be 
entitled to reject. Further than that he would not be entitled to claim damages 
for that which has not been delivered, ard then seek to set off those damages 
against the price, against the sum offered. He has to take what is delivered 
and pay for it; he has no claim for damages for short delivery. But there 
is not a word there to my mind which deprives him of his right to recover that 
which he has paid for timber which has not in fact been delivered. If it was 
really intended to let a purchaser understand that he had to pay for there 
lots on the basis that the estimated quantities were correct, it would have been 
very easy to say so: 


epcy in quantity— 
The word “ warranty ” 


. the sum paid will be subject to no deduction whatever because the amount 
set out in the specification is not in fact there... 
something of that sort. In fact nothing of the kind is there, and FE think that this 
condition does not deprive the plaintiff of his right to receive money back for 
timber which has never been delivered. 

Supposing that I am wrong in that view, then a rather interesting situation 
arises. Supposing it does mean that nothing can be recovered for short delivery, 
counsel for the plaintiff says that the condition would be inconsistent with the 
prescribed conditions of sale which incorporate the Order, and require that 
the timber is to be sold at so much per cubic foot—that means at so much 
per cubic foot delivered, not at so much per cubic foot, the quantity being 
guessed at by the seller. ia 

Counsel for the defendant on the other hand says: if it means that, it would 
make it-an illegal contract ; the purchaser then has been a party to an illegal 
contract and he cannot recover the money back. I do not think that argument 
is sound. I think that counsel for the plaintiff’s point is a perfectly good one 
in so far as the condition is inconsistent with the prescribed conditions, it forms 
no part of the contract, and therefore the contract remains a perfectly legal con-- 
tract whereby the buyer is to pay at so much per cubic foot for the timber 

ivered. 
eorhere is this further point. It was impossible for the plaintiff to prove 
with regard to which of these lots the shortage occurred. There is a good 
20 per cent. shortege on the whole, and it is, therefore, perfectly clear that there 
must have been # 20 per cent. shortage and probably more on some. To illustrate 
this let me take the first lot. If that were 20 per cent. short delivered the 
price per cubic foot would be 6s. 10d., and some fraction, and would be above 
the maximum price, which is 6s. 6d. It is perfectly plain that if the average 
under delivery is 20 per cent., on some of these lots the maximum price must 
have been exceeded. That is another consideration which one,has to bear in 
nes ie my judgment on this, that apart from the condition the plaintiff’s 
ease would be elear. I hold that the condition does not deprive him of his 
right to get his money back for what has not been delivered ; and if it did, 
and in so far as it did, it formed no part of the contract because it was incon- 
sistent with the prescribed conditions. I give judgment, therefore, for the - 
plaintiff for sae nee ue wai ; 

r the intiff with costs. : 
tlie Pans Enos & Oo. (for the plaintiff); Sidney Pearlman (for the 


Rerere ts: [Reported by P. J. Jounson, Esq., Barrister-at-Law.] 
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WILSON & MEESON (a Firm) v. PICKERING. 


[Court or Appnat (Lord Greene, M.R., and Morton, L.JJ.), January 22, 
February 7, 1946.] | 

Bills of Exchange—Signed blank crossed “* not negotiable ’ cheque—Blanks fraudu- 
lently filled in by agent—Drawer not estopped—Payee a “person” within 
Bills of Exchange Act, 1882 (c. 61) s. 81. 

Estoppel—Estoppel in pais—‘‘ Estoppel by negligence ”*__Signed blank crossed “‘ not 
negotiable”? cheque—Blanks fraudulently filled in by agent—Drawer not 
estopped from denying authority, 

A partner in the appellant firm signed, on behalf of the firm, a blank 
crossed cheque form with the words “ not negotiable ”’ printed on it and the 
words ‘clients’ a/c” stamped below the signature. The cheque form was 
then handed to a secretary with instructions to fill it up for £2 and to insert 
the name of the Commissioners of Inland Revenue as payees. The secretary, 
who was indebted to the respondent in the sum of £54 4s., fraudulently 
filled in the cheque for that amount and inserted the name of the respondent 
as payee. The respondent, through her bankers, obtained payment of 
the cheque thus forged and in the county court successfully resisted the 
claim of the appellants to recover the amount of it from her as damages for 
conversion or as money had and received for the use of the appellants. 

It was contended on behalf of the appellants that the respondent obtained 
no title to the cheque by reason of the Bills of Exchange Act, 1882,s. 81. On 
behalf of the respondent it was contended (i) sect. 81 of the Act had no appli- 
cation where the person taking a cheque marked ‘not negotiable ’’ was 
himself the payee.named on the cheque ; (ii) alternatively, the appellants 
were estopped from denying the authority of the secretary to fill in the 
blanks in favour of the respondent, or the authority of the appellant’s 
bankers to pay the amount of the cheque to the respondent :— 

HELD : (i) there was no reason for excluding this case from the operation 
of sect, 81 of the Act; both the secretary and the respondent were ‘‘ persons ”’ 
within the meaning of the section ; the secretary had no title to the cheque 
and the respondent did not have a better title than the secretary. 

(ii) the application of the principle of estoppel to instruments handed to 
an agent in blank in order that they might be filled in was confined to the 
case of negotiable instruments ; the instrument in this case was not, and 
was never intended to be, negotiable and the estoppel relied upon could not 
be admitted. 

(iii) the type of estoppel known as “estoppel by negligence ”’ could not 
arise because the appellant was under no duty to the respondent, neither had 
she been prejudiced, and the real cause which led to thé receipt of the money 
by the respondent was the forgery committed by the secretary. 

Lloyds Bank, Ltd., v. Cooke-(5) distinguished. 


[EDITORIAL NOTE, ‘The defence of estoppel fails in this case where it is raised 
by the payee of a cheque in an action to recovet the money by the plaintiff, whose 
signature had been forged. In the circumstances the payee had suffered no loss within 
the principle of Lickbarrow v. Mason (2) and as the cheque was marked ‘“‘ Not negotiable” 
the payee had no better title than the forger. ‘‘ Person’”’ in sect.'81 of the Bills of 
ees care includes the payee of a cheque who takes it from a forger. 

S TO Li«BILITY ON BLANK AND INCOMPLETE INSTRUMENTS, see HALSBURY 
Hailsham Edn., Vol. 2, p. 630, para 867 ; and For Caszs, 5, 
es Osan i560. p Pp s, see DIGEST, Vol. 6, pp. 73-75, 
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APPEAL by the plaintiffs from an order of His Honour J udge Hancock, made 
at W andsworth County Court and dated Nov. 12; 1945. The facts: are fully 
set out in the judgments. 

C. E. Garland for the appellants. 

J. L. Poole for the respondent. 

Cur. adv. vult. 
Lorp GREENE, M.R.: A partner in the appellant firm signed on behalf 
of the firm a blank crossed cheque form with the words “ not negotiable ” printed 
on it. The firm had two accounts at their bank, one of which was a clients’ 
account, and the words ‘“ clients’. a/c’ were stamped below the signature. 
The cheque form was then handed to a Mrs. Paice, who was an employee of the 
firm, with instructions to fill it up for £2 and to insert the name of the Com- 
missioners of Inland Revenue as payees. Mrs. Paice was indebted to the 
respondent in asum of £54 4s. ; she fraudulently filled in the cheque for that amount 
and inserted the name of the respondent as payee. The respondent, through her 
bankers, obtained payment of the cheque thus forged and in the county court 
she successfully resisted the claim of the appellants to recover the amount of it 
from her as damages for conversion or as money had and received. It was 
conceded that the respondent acted in good faith, notwithstanding the curious 
nature of the instrument, particularly the words “ clients’ a/c ’’ stamped upon it. 
She was not called. 

The respondent relies on what is described as a common law estoppel the 
effect of which is said to be that the appellants are, as against the respondent, 
precluded from denying the authority of Mrs. Paice to fill in the blanks in the 
cheque in favour of the respondent or the authority of the appellants’ bankers 
to pay the amount of the cheque to the respondent. No reliance is placed on 
any special provision in the Bills of Exchange Act and it is not suggested that 
sect. 20 of that Act has any bearing on the case. The respondent merely says 
** T have received money from your bankers on your cheque and you the appellants 
are precluded from alleging that I had no title to the cheque or that the bankers 
paid me the money without your authority.’’ The defence in the circumstances 
is singularly devoid of merits and in my opinion it fails on more than one ground. 

In order to clear the ground it is worth pointing out that this is not a case 
where a customer is suing his bankers for having honoured a cheque filled in 
without his authority. To such a case very different considerations apply since 
there is a duty in the customer to take care which arises from the relationship 
of banker and customer (see, for example, Mercantile Bank of India v. Central 
Bank of India (1) {1938} 1 All E.R. 52 at p. 60, per Lonp WRIGHT delivering the 
judgment of the Priyy Coun¢il). No similar duty exists in the present case as 
between the appellants and the respondent. The circumstance, therefore, 
that the bank, if it had been sued by the appellants, might have successfully 
defended the action cannot avail the respondent. The only party who can 
rely upon an estoppel is the party who has been misled.. 

Counsel for the respondent, as one branch of his argument, endeavoured to 
establish a case of what is generally called ‘“ estoppel by negligence ” and the 
well-known observation of AsHurst, J. in Lickbarrow v. Mason (2), (2 Term 
Rep., 63, at p. 70) was cited, namely : 

Wherever one of two innocent persons must suffer by the acts of a third, he who has 
enebled such third person to occasion the loss must sustain it. 


I doubt whether there is any general proposition in the booke which requires 
so much qualification as this saying of ASHURST, J. It is perhaps singularly 
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inappropriate. in the present case if only for the reason that the respondent, 
nee ts RnR for arate an enrichment to which she had no right, can apn 
be described as a person who ‘“ must suffer ’’ when all that she is asked to do 1s 
to repay the money to the person from whom she obtained it. But it 1s sufficient 
hi of estoppel can only arise where there 
for present purposes to say that this type 0! Ppel Can Onky td 
is some duty toward the person who seeks to rely upon it : see R.E.J ones Ltd. v. 
Waring & Gillow, Ltd. (3) [1926] A.C. 670, per LonD SUMNER at p. 693; cited, by 
Lorp Wricurt inthe Mercantile Bank of India case (1) ([1938] 1 All E.R. 52, at p. 58). 
There is a further reason why this type of estoppel cannot be relied on in the pres- 
ent case since the real cause which led to the receipt of the money by the respon-- 
dent was the forgery committed by Mrs. Paice (see the judgments of the Ex- 
chequer Chamber in Swan v. North British Australasian Co. (4) (1863) 2H. & C. 
175, passim and particularly the passage from the judgment of BLACKBURN, J., 
cited by Lorp Wricut in the Mercantile Bank of India case (1) ([1938] 1 All 
E.R. 52, at p. 59). These matters are treated so fully by Lorp WricuT in the 
Mercantile Bank of India case (1) that I make no apology for referring to them 
here in a rather summary manner. : 

But the principal argument on behalf of the respondent was based on the 
decision of this court in Lloyds Bank, Lid. v. Cooke (5) which the county court 
judge held to be conclusive of the:case. The facts in that case were as follows. 
Cooke had applied to Lloyds Bank for an overdraft of £1,000 which the bank 
agreed to allow him on the security of a promissory note to be signed by (among 
others) one Sanbrook. Cooke then went to Sanbrook and asked him to join in 
giving promissory notes to the bank as security for an advance which he falsely 
said. would be £500. On Sanbrook’s agreeing, Cooke induced him to sign two 
blank stamped pieces of paper on the understanding that Cooke would fill up 
each of them as a promissory note for £250 payable to the bank. Cooke filled 
up one of these pieces of paper as a promissory note for £1,000, the stamp being 
sufficient to cover that amount, signed it and handed it to the bank who made 
the promised advance. In an action by the bank against Sanbrook, LAWRENCE, 
J., gave judgment for Sanbrook which was reversed on appeal. The case was 
not covered by the Bills of Exchange Act, s. 20, and it was argued on behalf 
of Sanbrook that the subject of signature on blank paper was exhaustively covered 
by that section, and that accordingly there was now no room for the opera- 
tion of any estoppel at common law. This argument was rejected and the case 
was decided on the basis of a common law estoppel whereby Sanbrook was 
precluded as against the bank from denying the validity of the note which was, 
of course, a forgery. 

One distinction between that case and the present leaps_to the eye. There 
the bank had acted upon the representation to its prejudice in that it made the 
advance of £1,000 to Cooke. In the present+case there is no allegation in the 
defence that the respondent acted upon the representation to her prejudice. 
Nor is there any other material in the case to suggest that she in fact did:so. 
I do not see how it could be suggested that by accepting the cheque from Mrs. 
Paice she had in some way prejudiced her position vis-a-vis Mrs. Paice. It 
could not possibly be suggested that the debt owing by Mrs. Paice to the respon.- 
dent was extinguished by the acceptance of the cheque since the cheque was a 
forged instrument and the respondent’s acceptance of it was procured by the 
fraud of Mrs. Paice. If it had been shown that in reliance on the cheque the 
respondent had refrained from suing Mrs. Paice or given her: further credit, 
the position might well have been different. But there is no suggestion of the 
kind. These considerations are, in my opinion, sufficient to dispose of the case. 
It is a fundamental rule with regard to estoppel in pais that a party is only 
entitled to rely on such an estoppel if he can show that on the faith of the repre- 
sentation he has acted to his prejudice, and it is perhaps sufficient to refer in 
support of this proposition to the principles enunciated by Brett, J., in Carr v. 
London & North Western Ry. Co. (6) (L.R. 10 C.P. 307, at pp. 316, 317). 

Quite apart from this I am of opinion that Lloyds Bank Ltd. v. Cooke (5) 
does not govern the present case. COLLINS, M.R., in that case thought that the 
case was governed by the authority of Brocklesby v. Temperance Permanent 
Building Society (7), which, if I may respectfully say so, appears to me,to have 
been a very different class of case.. But in any event the authority of Cooke’s 
case (5) cannot in my opinion be extended beyond the particular facts there in 
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question. The application of the principle of estoppel to instruments h 

to an agent in blank in order that they pat be filled in by him has cc et 
debated in the past. The view which so far as my researches go appears to me 
to have the weight of judicial opinion behind it is that, apart of course from some 
specific representation of authority or some holding out or some special character 
of the agent from which his authority would naturally be inferred, the rule that 
@ person who signs an instrument in blank cannot be heard,as against a person 
who has changed his position 6n the faith of it, to assert that the instrument as 
filled in is a forgery or that it was filled in in excess of the agent’s authority, is 
confined to the case of negotiable instruments. I may refer in particular to 
Swan v. The North British Australasian Co. Lid. (4). The instrument in Cooke’s 
ease (5) was such a negotiable instrument. There appear to me to be good 
reasons why such an estoppel, which seems to result in an exception to the 
accepted notions that a forged document can convey no title, should be recognised 
in the case of negotiable instruments. As BLACKBURN, J., said in Swan’s case 
(4) (2 H. & C. 175, at p. 183) : 


It is sufficient to point out that a party signing in blank a cheque or bill or other 
negotiable instrument does intend that it shall be filled up and delivered to a series of 
holders and therefore he stands to all those holders in the position indicated in the 
first branch of the judgment in Freeman v. Cooke (8). 

At pp. 184, 185, By zzs, J., said this: 

The object of the law merchant, as to bills and notes made or become payable to 
bearer, is to secure their circulation as money; therefore honest acquisition confers 
title. To this despotic but necessary principle the ordinary rules of the common law 
are made to bend. The misapplication of a genuine signature written across a slip 
or stamped paper (which transaction being a forgery would in ordinary cases convey 
no title) may give a good title to any sum fraudulently inscribed within the limits of 
the stamp, and in America, where there are no stamp laws, to any sum whatsoever. 
Negligence, in the maker of an instrument payable to bearer, makes no difference in 
his liability to an honest holder for value ; the instrument may be lost by the maker 
without his negligence or stolen from him, still he must pay. The negligence of the 
holder, on the other hand, makes no difference in his title. However gross the holder’s 
negligence, if it stops short of fraud he hasa title. So that the argument from negotiable 
instruments if it were applicable might be retorted, for there, as here, a plaintiff who 
has been guilty of negligence may prevail against a defendant who has been defrauded 
without any negligence of his own at all. The truth is that in the case of a bill of 
exchange or promissory note, as well as in the case of a deed, the law respects the nature 
and uses of the instrument more than its own ordinary rules. 


To take a more recent case, decided subsequently to Lloyds Bank v.Cooke (5), 
I find in the judgments of this court in Smith v. Prosser (9) what appears to me 
to be a clear indication that in the opinion of all the members of the court this 
class of estoppel is confined to the case of negotiable instruments. In the present 
case the cheque was on its face expressed to be “ not negotiable,” the result of 
which was that it was deprived of the peculiar characteristic that makes it 
possible for a transferor of a negotiable instrument to confer a better title than 
he has himself. The consequences of marking the cheque “not negotiable ” 
are to be found in the Bills of Exchange Act, 1882, s. 81, which provides as 


follows : 

Where a person takes a crossed cheque which bears on it the words ‘“‘ not negotiable,” 
he shall not have and shall not be capable of giving a better title to the cheque than that 
which the person from whom he took it had. 

Now it is understandable that there should be a special rule of estoppel in the 
case of negotiable instruments which, broadly speaking, pass like currency from 
hand to hand. They are in a sense dangerous things since if a doubt exists as 
to the right of a holder in due course to rely op their apparent authenticity 
consequences will follow highly prejudicial to the confidence which is required 
for the due conduct of commercial affairs. It seems natural, therefore, that, 
broadly speaking, a person who puts an inchoate instrument of that nature 
into circulation must be taken to have authorised whatever is subsequently 
inserted in it in order to make it a complete instrument. — I think therefore that 
as thie was not and was never intended to be a negotiable instrument the estoppel 
relied upon could not in any event be admitted. ~ 

As BAILHACHE, J., held in Paine v. Bevan (10), even in the case of negotiable 
instruments the estoppel does not operate in favour of a holder who has not 
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given value. This is, I think, another way of stating the ae anh se Lge fo 
Sat eon ot, 4 Ee efonents i Pate Bevan (1) 
ation to his detriment. © ev. : 
ttc ee Yee position than that of donees of the cheque, which is precisely 
ith the respondent here. 
rts ia argument i which I need refer was that Gg hanieraet cs eter bes oe 
appellants, namely, that in any event the respondent obtaine / re 1 petit inc 
cheque by reason of the Bills of Exchange Act, s. 81. On behalf of t i re Lares i 
it was said that the section has no application where the person taking - pani’ 
marked “ not negotiable ” is himself the payee named on the eae ba: ne 
no justification for writing into the section a qualification of this kin ee pein 
words appear to me to be clear and unambiguous. In the present cas ‘ees 
respondent ‘‘ took ” such a cheque and she was undoubtedly a person. be 
took the cheque from Mrs. Paice who, again, was "undoubtedly a trie rn 
Mrs. Paice had no title to the cheque and accordingly in the very words of the 
section the respondent did not have a better title than Mrs. Paice. 
The appeal is allowed with costs. 


Morton, L.J.: The facts in this case were agreed before the county court 
judge, and are as follows: 
The appellants are estate agents and they employed a Mrs. Paice o sme? 
fidential secretary. The appellants had two banking accounts with the Nationa 
Provincial Bank, Ltd., their own account and their clients’ account. In Oct. 
1944, Mr., Wilson, a member of the appellant firm, signed a cheque on behalf of 
the firm and handed it to Mrs. Paice, instructing her to fill in the Commissioners 
of Inland Revenue as payees and .£2 as the amount of the cheque. The cheque 
was crossed in print “‘ not negotiable’ and was stamped “ clients’ account. 
It was intended to be used in payment of a debt due to the Inland Revenue from 
a client of the firm. Mrs. Paice, being indebted to the respondent, Mrs. Pickering, 
to the amount of £54 4s. for a personal debt, filled in the name of Mrs. Pickering 
as the payee and inserted the amount of £54 4s. Mrs. Pickering was not a 
creditor of the appellants or of any of their clients. It was admitted that it 
was Mrs. Paice’s duty to complete the cheque by filling in the name of the payee 
and the amount, in accordance with the instructions given to her, and it was also 
admitted that there was no bad faith on the part of Mrs. Pickering. Apart 
from this last admission, I should have thought the behaviour of Mrs. Pickering 
was open to considerable suspicion ; a person acting in good faith might have 
found it hard to believe that the appellant firm really intended to pay, with 
moneys taken out of their clients’ account, a debt owing from Mrs. Paice to 
Mrs. Pickering. Mrs. Pickering paid the cheque into her own banking account 
and collected the money from her bank. The appellants now claim the sum of 
£54 4s. as damages for conversion of the cheque or alternatively as money 
received by the respondent for the use of the appellants. The judgment of the 
county court judge is recorded in his notes.as follows : 


Principle of Lloyds case applies. Estopped by giving authority to Mrs. Paice. Judg- 
ment for defendant with costs. 


The case referred to is Lloyds Bank Ltd. v. Cooke (5). 

From that decision the plaintiffs appeal, and counsel for the appellants con- 
tends, on their behalf, that this matter is concluded by the Bills of Exchange 
Act, 1882, s. 81, which is in the following terms : 


Where a person, takes a crossed cheque which bears on it the words “ not negotiable ” 
he shall not have and shall not be capable of giving a better title to the cheque than 
that which the person from whom he took it had. 


It is conceded by counsel for the respondent that the cheque was a forged 
document, and that Mrs. Paice must be regarded as having stolen it before she 
handed it to the defendant. Ho contends, however (1) that sect. 81 has no appli- 
cation to the payee of a cheque, and that the words “a person ”’ in the section 
cannot include the payee; (2) alternatively, that the appellants are estopped 
from alleging that Mrs. Paice had no title to the cheque. 

As to the first point, it is no doubt true that when the drawer puts the words 
“not negotiable ” on a cheque his object is, as a rule, to ensure that it is not 
cashed by anyone except the payee (see Great Western Railway v. London and 


C.A.] WILSON & MEESON v. PICKERING (Morton, L.J.) 399 


County Banking Co. (11) [1901] A.C. 414, at p. 422). In my view 

there is no good reason for excluding from the een of the Baling a peat 
as the present, where the name of the payee has been fraudulently inserted by 
a forger, and the forger, having stolen the cheque, hands it to the payee. I see 
no reason why, in such a case, the payee should have a title to the cheque better 
than the title of the person from whom he took it. The present case comes 
exactly within the terms of sect. 81, unless we accept the invitation of counsel 
for the respondent to construe the very wide words “‘ a person ”’ as excluding 
the payee, and I cannot so construe them, in the absence of any compelling 
reason. The result is that, unless the appellants are in some way estopped from 
giving the true facts in evidence in this case, they must succeed. 

As I have already said, the facts were agreed, but counsel for the appellants 
does not contend that this point prevents the respondent from relying upon 
an estoppel, if she would otherwise be able to rely thereon. For my part, 
however, I cannot see that any estoppel arises in the present case. In the case 
of Lloyds Bank Ltd. v. Cooke (5) already cited, the document signed by the 
defendant (to quote Coins, M.R., [1907] 1 K.B. 794, at p. 803), 

.. . was intended to have all the properties of a negotiable instrument and es such to 
be capable of passing from hand to hand as part of the currency, . 


Each member of the court laid stress upon: the negotiable character of the 
document, and FLetcHer Movtron, L.J., quoted ( [1907] 1 K.B. 794 at pp. 806, 
807) the judgment of Lorp SELBorng, L.C., in France v. Clark (12) (26 Ch.D. 
257, at p. 262): 

The person who has signed a negotiabio instrument in blank, or with blank spaces, is 
(on account of the negotiable character of that instrument) estopped by the law merchant 
from disputing any alteration made in the document, after it has left his hands by 
filling up blanks (or otherwise in a way not ex facie fraudulent) as against a bona fide 
holder for value without notice;..: 

The present case stands on a very different footing. Having regard to sect. 81 
of the Act, the words ‘‘ not negotiable ’’ amounted to an express statement, to 
any person taking the cheque, that he would get no better title than that pos- 
sessed by the person from whom he took it. The respondent took the risk of 
Mrs. Paice having no title to the cheque, and Mrs. Paice in fact had no title. 
I would add that in the present case I can draw no distinction between the title 
to the cheque itself and the title to the money obtained or represented by it 
(see per Lorp Hatssury, L.C., in Great Western’ Railway Co. v. London and 
Counties Banking Co. Ltd. (11) [1901] A.C. 414, at p. 418). 

For these reasons I am of opinion that the defence to this action fails. It is 
therefore unnecessary for me to consider certain further contentions put forward 
on behalf of the appellants. 

In my judgment the appeal should be allowed, and judgment entered for the 
appellants for £54 4s., with costs here and below. 

Since writing this judgment, I have had the privilege of reading the judgment 
of Lorp GREENE, M.R., wherein he gives additional reasons why the respondent 
in this case cannot rely on any estoppel. With these reasons, and with his 
judgment as a whole, I respectfully agree. 


Appeal allowed with costs. 


Solicitors : Philip Conway, Thomas & Co. (for the appellants) ; H. N. Robbins 


(for the respondent). 
[Reported by F. Gurrman, Esq, Barrister-at-Law.] 
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STARR v. THE MINISTER OF PENSIONS. 
NUTTALL v. THE MINISTER OF PENSIONS. 
BOURNE v. THE MINISTER OF PENSIONS. 


[Kine’s Benon Division (Denning, J.), February 26, 1946. ] 
; ; rons—Clat ; t disablement or death 
Emergency Legislation—Pensions—Claims in respec of pies 
attributed to war service—Pensions Appeal Tribunal—Appeal from eciston 
of Minister—Burden of proof—Minister’s reasons embodying medical tapi 
—Medical opinion conclusive only if authenticated by medical man— Lbv0- 
dence ’—Pensions Appeal Tribunals Act, 1943 (c. 39), 8. 1, Sched., eee 
5 (2), (3)—Pensions Appeal Tribunals (England and Wales) Rules, 19 
(S.R. & O., 1943, No. 1757), rr. 12 (6), 18, 14, 15, 16—Royal Warrant con 
cerning Retired Pay, Pensions, etc., Dec., 1943 (Omd. 6489), art. 4 a1}, (2), (*). 

Art. 4 (2) of the Royal Warrant, of Dec., 1943, expressly states that m 
no case shall there be an onus on a claimant to pension to prove the fulfil- 
ment of the prescribed conditions under art. 4 (1) thereof, and the benefit 
of any reasonable doubt shall be given to the claimant. 

Art. 4 (3) of the Warrant lays down that where the injury or disease 
which has led to discharge or death during war service was not noted in 
any medical report made at the commencement of war service, the claimant 
is entitled to a pension unless the evidence shows that the prescribed 
conditions under art. 4 (1) are not fulfilled. : 

Opinions of medical experts on medical questions, unless duly authenti- 
cated, cannot, if embodied in the reasons of the Minister of Pensions for 
rejecting a claim, be described as ‘‘ evidence ” under art. 4 (3). If, however, 
the claimant expressly or impliedly admits that such opinions are correct, 
the admission itself is evidence. 

Re Moxon (1) applied. 

[EDITORIAL NOTE, It is now clearly established, by the decision of TucKER, J., 
in Re Moxon (1), and by the decision of DenninG, J., in the present case, that 
medical opinions embodied in the Minister’s report to the Pensions Appeal Tribunal are 
not ‘‘ evidence ”’ for the purpose of art. 4 (3) of the Warrant. Such evidence must be 
logically probative and must, therefore, be authenticated by a medical man. This 
view is.in accordance with the views of the Court of Session expressed in Irving’s case 
( [1945] S.C. 21) and Mitchell’s case ( [1945] S.C. 131). 

The rejection of such evidence may leave the Tribunal without any evidence on which 
to act but the court points out, as was held in Re Moxon (1) that they are not entitled 
in such circumstances to act on the evidence of their medical assessor, whose functions 
are judicial, except in the one case under rule 16 where the claimant consents to be 
medically examined by him. 

For THE Pensions APPEAL TRIBUNALS AcT, 1943, and THE PrENsions APPEAL 


TRIBUNALS (ENGLAND AND WALES) Russ, 1943, see HALSBURY’S STATUTES, 
Vol. 36, pp. 480, 747.] 
Cases referred to : ‘ 


*(1) Re Moxon, [1945] 2 All E.R. 124; sub nom. Moxon v. The Minister of Pensions, 
{[1945] K.B. 490; 173 L.T. 56. 
*(2) Taylor v. Minister of Pensions, [1946] S.L.T. 63. 


Cases Statep by a chairman of a Pensions Appeal Tribunal under the 
Pensions Appeal Tribunals Act, 1943, s. 6. In Starr’s case, the appellant, 
a retired naval officer, rejoined the Royal Navy in Oct., 1940, at the age of 66. 
In 1943 he was discharged on account of glaucoma of both eyes which was not 
noted on the medical report made on him on enlistment. His claim to a pension 
was based on aggravation of glaucoma and also on aggravation of high blood 
pressure. A report from the Royal Naval Hospital showed that the condition 
of his eyes had been aggravated by his return to naval service and carrying on 
in a post which entailed strain and worry to an elderly man. A similar report 
was also given by an opthalmic specialist. In support of his claim on account of 
aggravation of high blood pressure, the appellant submitted a report from his 
own doctor. Notwithstanding these reports the Minister rejected the claim. 
The Pensions Appeal Tribunal, in dismissing the appeal, found that there was 
no medical evidence that the complaints had been affected by war service. 
In Nuttall’s case, the appellant was called up for military service on Aug. 24 
1939. The disability on account of which he was discharged on Oct. 15 1941, 
was disseminated sclerosis, which was not noted in any medical report wiade oa 
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him at the commencement of his war service. The Minis si 
though admitting that the disease had been aggravated by Ain Regus me 
that it was not attributable to war service and rejected the appellant’s claim 
toa pension. From this decision the appellant appealed to the Pensions Appeal 
Tribunal who, without deciding whether there was any evidence to negative 
the probability that the disease was due to war service, dismissed the appeal 
on the ground that there was no medical evidence to support the claim. In 
Bourne’s case, the appellant was the widow of an officer, who served in the 
Royal Engineers from Dec., 1940, until his death from cancer in 1944. The 
disease was not noted on the medical report made on enlistment. The appellant’s 
claim to a pension was rejected by the Minister. The Pensions Appeal Tribunal 
dismissed the appeal from the Minister’s decision on the ground that there was 
sufficient evidence, duly authenticated by a medical man, to disallow the claim. 

A Melford Stevenson, K.C., and T. J. Kelly for the appellant (Starr). 

W. Gorman, K.C., and G. Glynn Blackledge for the appellant (Nuttall). 

A. Melford Stevenson, K.C., and F. R. McQuown for the appellant (Bourne). 

Hon. H. L. Parker for the respondent (Minister of Pensions). 


DENNING, J.: These three cases bring into prominence the great changes 
brought about in the latter half of 1943 in regard to war pensions. Previously 
a claimant was not entitled to a pension unless there was “ good and sufficient 
evidence that his disability was in fact attributable to war service’: see art. 
5 (2) of the Royal Warrant of Jan., 1943; but, at the end of 1943, the position 
was radically changed. By art. 4 (2) of the Royal Warrant of Dec., 1943, it 
was expressly stated that “‘in no case shall there be an onus on any claimant .. . 
to prove the fulfilment ’’ of the prescribed conditions ‘‘ and the benefit of any 
reasonable doubt shall be given to the claimant.” 

There is, therefore, now no burden. on any claimant to adduce evidence. 
He must, of course, make his claim, but it is the duty, of the appropriate service 
department to submit to the Minister of Pensions all the evidence available, 
whether for or against the claim, including the claimant’s medical history. 
The claimant may adduce any evidence he wishes, and the Minister may submit 
any medical question to a medical officer. Then, upon all the evidence, the 
Minister has to decide whether or not the disease is attributable to war service 
or the other relevant conditions are fulfilled. His function in this respect is 
quasi-judicial. He may be able to come to a determinate conclusion without 
reasonable doubt, but, if-the evidence leaves him in reasonable doubt, then 
the claimant must be given the benefit of the doubt. This means that he 
must not decide against the claimant on a mere balance of probabilities. There 
must be a real preponderance of probability against him such as to exclude 
reasonable doubt. That is a rule as to the weight of evidence which applies 
in all cases: but in one special category the Warrant introduces an additional 
element in favour of the claimant. 

By art. 4 (3) of the Warrant of Dec., 1943 : 

Where an injury or disease which has led to a member’s discharge or death during 
war service was not noted in a medical report made on that member on the commence- 
ment-of his war service . . 
he is entitled to a pension “unless the evidence shows” that the prescribed 
conditions are not fulfilled. In cases falling in that category, therefore, there is 
a compelling presumption in favour of the claimant to which effect must be 
given unless the contrary is shown. That presumption takes the place of 
evidence. The effect of it is that the claimant succeeds unless each one of the 
prescribed conditions is negatived by evidence. The amount of evidence 
required is, again, a real preponderance of probability such as to exclude all 
reasonable doubt. The evidence must show, by a real preponderance of 
probability, that the disease was not attributable to war service or aggravated 
by it, as the case may be. The distinction between art. 4 (2) and art. 4 (3) is 
that, in order to defeat a claimant, in cases under art. 4 (2) the evidence against 
him must overthrow any evidence in his favour, whereas, In cases under art. 
4 (3), it must also overthrow the presumption in his favour. 

‘Another matter on which the Warrant of Dec., 1943, makes a change is the 
certifying authority. Previously the decision was entrusted to a medical 
officer or board of medical officers appointed or recognised by the Minister. 
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If they “certified ” that the disability was attributable to military service, 
the has. was entitled to a pension, but, if they did not certify, he hate ae 
remedy : see arts. 2 (3), 4, 5 of the Warrant of Jan., 1943. At the end o 
1943 the position was changed. The decision is now entrusted to the Minister. 
If he certifies that the disablement is attributable to war service, the claimant 
is entitled to a pension. If he rejects the claim on the ground that it is not 
attributable to war service the claimant has a right of appeal to a Pensions 
Appeal Tribunal. Many of the claims involve both questions of fact and also 
medical questions, to say nothing of legal questions on the interpretation of 
the Warrant. In so far as they involve questions of fact or legal questions, 
the Minister must now decide these himself; but, in so far as they involve 
medical questions, he must submit those questions to a medical officer or board 
of medical officers, and his ultimate determination must be in accord with their 
certificate : see arts. 2 (2) (6) and 4 of the Warrant of Dec., 1943. For instance, 
if the certificate of the medical officer shows that the answer to the medical 
question was open to reasonable doubt, the Minister must give the claimant 
the benefit of that doubt. The substantial change is that the certificate of the 
medical officers is now confined to medical questions and does not extend to 
entitlement. That is the province of the Minister or some person acting under 
his directions: see art. 69 of the Warrant of Dec., 1943. : 

If the Minister should reject the claim and the claimant appeals to the Pensions 
Appeal Tribunal, the issue before the Tribunal is whether the claim was 
rightly rejected : see the Pensions Appeal Tribunals Act, 1943, s.1. The 
hearing of the appeal is a judicial inquiry. The chairman is a lawyer, and 
with him sit a medical man and a service man. The appeal is a fresh hearing. 
The Tribunal have to see for themselves whether the prescribed conditions are 
fulfilled, and in so doing they must give to the claimant the benefits of art. 4 (2) 
and (3) of the Warrant. The Minister is the respondent to the appeal, but it is 
his duty to act impartially. He must put before the Tribunal all the relevant 
facts relating to the appellant’s case. When a medical question is involved, 
therefore, it is his duty to submit to the Tribunal the certificate of his medical 
officers on which he rejected the claim. Although he was bound to determine 
the matter in accordance with their certificate, the Tribunal are not so bound. 
They can disregard it in the light of other medical evidence. The evidence in 
the case may be given in documents or orally, but every document must be made 
available to both sides and each side may put questions to any witness called by | 
the other side : see the Pensions Appeal (England and Wales) Tribunals Rules, 
1943, rr. 12 (6), 13, 14. If the Tribunal allow the appeal, the Minister must give 
a certificate of entitlement in accordance with the decision of the Tribunal on 
the matter: see art. 4 (2) (a) of the Warrant of Dec. 1943. 

The cases before me show that the procedure I have outlined has not been 
followed in regard to matters which involve a medical question. Although the 
Minister may have submitted the medical question to his medical officers and 
obtained their views, he has not submitted their certificate on it to the Tribunal. 
He has apparently adopted their views as his own and embodied them as his 
own views among the reasons for his own decision. By so doing he has made much 
trouble for himself, because their views as such do not appear, and his own views 
on a medical question cannot be said to be evidence. However wide a meaning 
is given to the word “‘ evidence ”’ in art. 4 (3), it is plain that only that is evidence 
which is logically probative. Speaking generally, opinions on a medical question 
are of no value unless they are the opinions of medical experts, and, in order to 
have probative force, they should be authenticated by @ medical man. Unless 
the views expressed in the reasons for the Minister's decision have been so 
authenticated, they cannot properly be described as ‘‘ evidence ” in any sense 
of the word ; but, of course, if the appellant expressly or impliedly admits that 
the opinions are correct, the admission itself is evidence, 

On rejecting the Minister’s “reasons ” as evidence, the Tribunals have on 
occasions found themselves without any evidence in support of the decision of 
the Minister, and the medical member, in that situation, has sometimes expressed 
art opinion on the medical question in favour, of the Minister’s decision ; but 
that, again, is not evidence. The function of the medical member, like that of 
the other members, is judicial, It is not to supply evidence but to adjudicate on 
the evidence. In so doing he will, of course, help the other members of the 
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Tribunal to understand the medical evidence and assess its value, which is a 
very important function. It is impossible, however, to treat any independent 
opinion of his own, expressed privately to his colleagues, as evidence. That 
would be contrary to the statutory rules, which are careful to see that each side 
is informed of the evidence and given an opportunity to deal with it : see para. 5 
(2), (3), of the Schedule to the Pensions Appeal Tribunals Act, 1943, and the 
Pensions Appeal Tribunals (England and Wales) Rules, 1943, rr. 12 (6), 14 and 
15. Even if his opinion 1s expressed orally to the parties at the hearing it cannot 
be considered as evidence, because he cannot be cross-examined upon it, as the 
rules contemplate & witness may be : see r. 13 ; and an opinion expressed at that 
stage gives the parties no opportunity to consider it or comment on it, as the 
rules contemplate they should have in regard to any medical advice received by 
the Tribunal : see sect. 5 (3) of the Schedule and r. 15. The rules do not contem- 
plate that the opinion of the medical member shall be evidence, except in the one 
case where the claimant consents to be medically examined by him: see r. 16. 
_ I find myself, therefore, in agreement with the views expressed by TucKER, J., 
in Mozxon’s case (1), subject to the qualification expressed by the Court of 
Session in Taylor's case (2) to the effect that, when the claimant, by leaving the 
views of the Minister or medical member unchallenged, expressly or impliedly 
admits the correctness of them, the admission is itself evidence. 
Those being the principles, I proceed to consider the individual cases. 


STARR’S CASE. 

This officer rejoined the Navy in Oct. 1940, when nearly 66 years old. In 
Oct, 1943, he was found permanently unfit for all naval service and discharged. 
His disability was recorded as glaucoma of right and left eyes. He claims on 
account of aggravation of glaucoma and also on account of aggravation of high 
blood pressure (hyperpiesia). It was glaucoma which lead to his discharge. That 
disease was not noted in any medical report made on him on the commencement 
of his war service. In respect of glaucoma, therefore, art. 4 (2) and 4 (3) of the 
Order in Council apply. The hyperpiesia did not lead to his discharge, and in 
respect of that disease art. 4 (2) only applies. 

In regard to glaucoma, the facts are that in May, 1943, he went into the Royal 
Naval Hospital, where it was reported that 

. . this officer’s eyes are in such a@ condition that invaliding is strongly recom- 
mended. The condition has been aggravated by return to naval service and the 
carrying out of a post entailing worry and strain in an old man. ~ He had no definite 
signs or symptoms of glaucoma prior to his recall to service. 

On Oct. 13, 1943, on his discharge, he was seen by a surgeon commander opthal- 
mic specialist, who reported that 

. . . his last post entailed a considerable amount of worry to him, and as worry 
is a well known contributory factor in glaucoma, and his eyes had not troubled him 
before rejoining, the condition is held to have been aggravated by naval service. 

Notwithstanding these reports by naval doctors, the Minister rejected the 
claim. His reasons were : 

Captain Starr’s invaliding disability is one of primary glaucoma, @ pre-service condi- 
tion of a slowly progressive type. No acute attack occurred in service, and for these 
reasons the Minister is of the opinion that the condition is unconnected with service. 
The effect of worry, # point which has been raised, might be to produce an attack 
of acute symptoms but no such attack occurred. 

The Minister did not disclose the source of his views, which were, of course, in 
direct conflict with those of the naval doctors. 

Captain Starr appealed, and challenged the Minister’s statements. He said : 

I respectfully dispute the statement that_no acute attack occurred in the service, 
since such an attack occurred between Dec., 1942, and Apr. 1943. 

In support of his appeal he submitted a report from his own doctor, who had 
examined his eyes in 1943, 1944 and 1945, and who said : 

Although it cannot be said that his glaucoma was due-to naval service, I have no 
doubt that his vision deteriorated partly as a result of the strenuous services in the 
Navy. : 
At the hearing of the appeal, therefore, the evidence was all one way. Captain 
Starr had in his favour the presumption of art. 4 (3) and evidence from two naval 
doctors (one of them an opthalmic specialist) and his own doctor, all of whom 
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had had him under observation and examined him with care. On the other side 
there were the unsupported statements in the decision of the mpgs 7 

Secondly, with regard to hyperpiesia, Captain Starr was su vay Hepa 
hyperpiesia on May 28, 1942. Shortly after his discharge in Oct., © e 
became severely incapacitated by it. In Feb., 1944, he had symptoms o r 
slight stroke, and his condition markedly deteriorated. The Minister rejecte 
his claim for hyperpiesia. His reason was : ; 

This is a progressive condition secondary to arterial degeneration and associated 
with advancing years. There was no cardio-vascular catastrophe on epipeteih 
any acute onset of symptoms, and, in the Ministry’s view, therefore, this disability 
is unrelated to service. : 
Captain Starr appealed and challenged the Minister’s statements. He submitted 
a report from his own doctor saying : 

I consider that the most serious alteration in his condition as the result of naval 
service during this war has not been the change in his eye condition but in his blood 
pressure and’ its results. There have been serious cerebral effects. 
Although in respect of hyperpiesia Captain Starr had no presumption in his 
favour, nevertheless there was no onus on him, and he had the report of his own 
doctor in his support. On the other side there was the unsupported statement 
in the decision of the Minister. 

The decision of the Tribunal was given orally on Apr. 24, 1945, when the 
chairman, in accordance with r. 17, indicated their reasons in these words: 

We have very carefully considered this, but are afraid we cannot find any set medical 
grounds supporting the contention that either of these complaints have been affected 
by service. We have assumed throughout that he did strenuous service for his age. 
The ground for objection is a medical one—strain does not worsen the condition, it 
either produces a catastrophe or it does not, and the appeal must be disallowed. 


Captain Starr was dissatisfied with that decision as being erroneous in point 
of law and applied to the Tribunal for leave to appeal, which they granted. 

In my opinion the decision was erroneous in point of law, and for two reasons : 
(1) the Tribunal put upon the claimant an onus which was unjustified. The 
question was not whether there was “any set medical grounds supporting 
his contention ’’ but whether there were any negativing it: (2) there was no 
evidence to support the decision. The view that “‘ strain does not worsen the 
condition, it either produces a catastrophe or it does not”? was not supported 
by the opinion of any medical man. The only basis for it was the Minister’s 
decision or the medical member’s advice, neither of which can be regarded as 
evidence ; and, indeed, it was in contradiction of the medical evidence which 
was before the Tribunal. 

The case stated sets out a good deal of argument in addition to the facts, 
and I prefer to take the reasons given on Apr. 24, 1945, as the real basis of the 
decision. That was the decision with which Captain Starr was dissatisfied. 
If it was erroneous in point of law it cannot be made good by the way the case 
is stated. The function of the case stated is to set forth the facts on which the 
decision was based. On those facts, when proper regard is had to art. 4 (2) 
and (3), there was nothing sufficient to negative the claim of aggravation. 
I; therefore, allow the appeal, and the Minister must give a certification of aggra- 
vation. 

Appeal allowed. 

NUTTALL’S CASE 

This man was in the Territorial Army before the war, and on Aug. 24, 1939, 
was called out for military service. On Oct. 15, 1941, he was discharged from 
the Army. His disability was recorded as disseminated sclerosis, and that was 
the disease which led to his discharge. The disease was not noted in any medical 
report made on the man on the commencement of his war service. Art. 4 (3) 
of the Royal Warrant therefore applies. 

The Tribunal found that the cause of disseminated sclerosis is unknown, 
but the view generally accepted by the medical profession is that the disease is 
due to an infection of the nervous system by some agent the nature of which 
is unknown. Although the cause of the disease is unknown, the evidence 
accepted by the Tribunal showed that “it is noticeable how often the first 
or successive attacks may follow one of many quite independent illnesses, such 
as Jaundice, influenza or bronchitis or a period of exceptional mental or physical 
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strain,’’ and that “fatigue, overwork 
influence the condition unfavourably.” 


During service this man had been subjected to extraordinary physical and 


mental strain and loss of sleep, and claimed that the disease was attributable 


to his war service. The Minister admitted that the disease had been aggravated 
by war service, but said it was not att 


ributable to war service. The Minister’s 
reason was: 


The clinical findings in the appellant’s case, the course of his disability and the known 
pathology of the condition afford no indication that any specific factor in service is 
responsible, and for these reasons the Ministry consider that the disability is not attri- 
butable to service. 

That reasoning puts the burden the wrong way. The question was whether 
there was evidence that no factor in service was responsible. 

The claimant appealed to the Tribunal, who dismissed the appeal, on Dec. 
14, 1944, and, in accordance with r. 17, gave their reasons, and gave them in 
writing. They also appear to have put the burden the wrong way. They said . 

From a medical point of view there is no evidence to support a claim of attributability. 
The real question, of course, was whether there was any evidence to negative 
attributability. The claimant was dissatisfied, and applied for leave to appeal, 
which the Tribunal granted. Inasmuch as the cause of disseminated sclerosis 
is an infection of the nervous system by some unknown agent, this was peculiarly 
a case in which the presumption availed the claimant, and there was little 
enough to rebut it. The Tribunal were, however, greatly influenced by the 
fact that “‘ the disease is no more common in the Army than in civil life.” 

In as much, however, as that finding was found solely on a statement made by 
the medical member, which was not evidence, they should have disregarded it. 
Even if it was admissible, however, it is difficult to see what bearing it has. 
The evidence showed that the disease affects particularly young adults in the 
prime of life and in otherwise normal health ; and, when one remembers that 
the great majority of this age group were serving in the forces or in work in civil 
life involving comparable risks, the fact that the disease was no more common 
in one than the other leads nowhere. A disease such as tetanus or tuberculosis 
may be no more common in the Army than in civil life, but that does not prove 
that it is not attributable to war service. 

It seems to me plain that there was no evidence to negative the claim that the 
disease was attributable to war service. There was certainly not sufficient 
to rebut the presumption. I, therefore, allow the appeal, and a certificate of 
attributability must issue. 

Appeal allowed. 


, intercurrent illnesses are known to 


BOURNE’S CASE 
Captain Bourne served from Dec., 1940, until his death on Sept. 7, 1944. 
The digease which led to his death was cancer. It was not noted on any medical 
report made on him on the commencement of his service. The Minister rejected 
the: widow’s claim and the Tribunal dismissed her appeal but granted leave to 
appeal. The question stated in the case is whether there was sufficient evidence 
upon which the Tribunal could disallow the appeal. That means, in point of 
law was there any evidence reasonably sufficient to rebut the presumption 
in the claimant’s favour. 
The evidence was that of one of the Minister’s medical.officers, and was given 
in this way. The Minister first prepared the following reason for his decision : 
Carcinoma at this site arises in all walks of life and is in no way peculiar to service 
in the forces. Although in this case the disease became manifest in service, in the 
Ministry’s view, in the light of modern medical knowledge, there were no factors of the 
deceased’s service in the present war which could have played a part in the onset or 
inevitable progression of the fatal disease. at 
Then the Awards Division submitted it to the Medical Services Division, saying : 
Will you please be good enough to say whether you agree in the terms of the final 
decision in this case. | ; om 
The Medical Services Department reported back: ‘‘ Medically agreed, signed 
by Dr. Sims. The Tribunal thought that the opinion of Dr. Sims might well, 
and with advantage, have been supported by more detailed reasons, and I 
agree with them ; but it is authenticated by a medical man and was, I think, 


evidence. 
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The claimant did not adduce any evidence in answer, but argued that, as the 
aetiology (cause) of cancer is unknown, it was impossible for anyone to say 
with any reasonable degree of certainty that no factor or incident in the deceased’s 
service had operated to cause or hasten the progress of the disease. That 
was really an argument going to the value of Dr. Sim’s evidence, and was just 
the kind of point upon which the Tribunal could and did take the advice of their 
medical member. Upon so doing, the Tribunal rejected the argument. They 
pointed out that, while the precise cause of cancer may remain obscure, there 
may be adequate material of a scientific or statistical nature, as known to the 
medical profession, to enable doctors to exclude external factors as having any 
influence upon the disease in a case of this nature. They were satisfied that the 
opinion of Dr. Sims was in accordance with probability and represented good 
medicine, in the sense that the great majority of modern doctors with any special- 
ised knowledge of this disease would agree with it. They, therefore, dismissed 
the appeal. In my opinion there was sufficient evidence before the Tribunal 
to enable them to come to the conclusion they did, and I dismiss the appeal. 

Appeal dismissed. 

Solicitors: Fowler, Legg & Co. (for the appellants, Starr and Bourne) ; 
Hyman Isaacs, Lewis & Mills, agents for Herbert J. Davis, Berthen & Munro, 
Liverpool (for the appellant, Nuttall) ; Treasury Solicitor (for the respondent). 

[Reported by W. J. ALDERMAN, Barrister-at-Law.] 


PROPERTY HOLDING CO., LTD. v. MISCHEFF. 


[Kine’s Bencu Division (Henn Collins, J.), February 25, 28, 1946.] 

Landlord and tenant—Rent restriction—Furnished letting—‘‘ Attendance ”— 
* Furniture ”’—Whether substantial part of rent for attendance and use of 
furniture—Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 
(c. 17), 8. 12 (2), proviso (2)—Rent and Mortgage Interest Restrictions Act, 1923 
(c. 32), s. 10. 

The defendant was sub-tenant of a flat in London until Sept. 29, 1944, 
when his underlease expired. Thereafter he continued in possession, 
claiming that, as the rateable value of the premises was less than £100, 
he was entitled to continue in occupation as a statutory tenant. The rent 
paid by the defendant was £275 a year until Oct., 1943, when it was increased 
to £375 a year. In an action brought by the plaintiffs to recover possession 
of the premises the question for determination was whether or not the 
premises fell within the exception introduced by the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, s. 12 (2), proviso (i) as amended 
by sect. 10 of the 1923 Act. The plaintiffs relied on the fact that they 
provided both attendance and furniture. The attendance was of four kinds : 
the presence of hall porters, the removal of refuse, the cleaning and servicing 
of the halls, stairways and passages common to all tenants, and the provision 
of central heating and constant hot water. The furniture was of two cate- 
gories—that which furnished the parts of the building common to all 
tenants (carpets, curtains and a settee) and articles of which ths defendant 

"had exclusive use within the flat. The flat was furnished by the plaintiffs 
yar eaten cr canis floorcloth, a kitchen cabinet for kitchen utensils 
& reirigerator (the electric current for which was supplied b intiffs 
free of charge) and a fitted bathroom cabinet and eee shes ei 

HELD : (i) none of the items relied on by the plaintiffs constituted “ atten- 
dance ” within the meaning of sect. 10 of the 1923 Act. 

(1) the article: of furniture in the parts of the building common to all 
tenants were, for the purposes of the Rent Restrictions Acts, amenities and 
me i) Saat of which the tenant had the use. 

11) the articles in the flat of which the defendant had exclusi 
“ furniture ” within the meaning of sect. 10 of the 1923 Ach panty aa ths 
amount of rent which could be fairly attributable to the use of that furniture 
formed a substantial portion of the whole rent, the premises were therefore 
not controlled and the plaintiffs were entitled to possession. 

(EDITORIAL NOTE. This is a case of vy i 
tenants of service flats. While the articles eee sdiniiodh he eee me : 
“ furniture ” within the dicta in Gray v. Fidler (1) it is difficult to deaceiie thee - 


D 
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Sanetbang substantial in the way of furniture ” within the decision in Crane v. Cox 
(1923) 92 L.J.K.B. 544. Such articles as fitted mirrors, refrigerators and kitchen 
cabinets are commonly expected in good class service flats and no tenant of such ¢ 
flat would regard himself as being, in popular language, the tenant of a “ furnished 
~ flat.” The question of furniture and furnishings of that part of the building used in 

common with the other tenants does not appear to have been previously decided, but 


it would seem to be reasonable to regard these a iti i 
: 8 amenit h > he 
and not furniture for which rent is paid. see teaseex ner: Se, bold. tobe, 


As To Premises LET at Rent In e 
see HALSBURY, Hailsham Mane Vel 20, pale OT Ce es peated et 
DIGEST, Vol. 31, pp. 559-561,, Nos. 7068-7084.] 
Case referred to: 

*(1) Gray v. Fidler, [1943] 2 All E.R. 289; [1943] 1 K.B. 694; 169 L.T. 193. 

AcTION by the lessor to recover possession of a flat. The facts are fully set 
out in the judgment. 

J. Scott Henderson, K.C., and R. Stock for the plaintiffs. 

F. A. Amies (for W. A. L. Raeburn) for the defendant. 

Cur. adv. vult. 
Henn Cotiins, J.: The defendant was in possession as sub-tenant of flat 
No. 19, Albion Gate, down to Sept. 29, 1944, on which date his underlease 
expired. Thereafter he has continued in possession and claims the right to 
do so on the ground that the rateable value of the premises being, as in fact 
it is, less than £100 the premises are controlled by the Rent and Mortgage 
Interest Restriction Acts, 1920 to 1939, and that he is therefore entitled to 
continue in occupation as a statutory tenant. The rent which the defendant 
was paying under the sub-lease was £275, which was the rent which his lessor 
paid to the plaintiffs until Oct., 1943, when it was increased, as from Mar., 1944, 
to £375. The covenants and all other conditions are the same in the head lease 
and the underlease. 

The question for determination is whether the premises in question are or are 
not controlled, and that in turn depends upon whether they fall within the 
exception introduced by the Rent and Mortgage Interest Restriction Act, 1920, 
s. 12 (2), proviso (i), as amended by sect. 10 of the Act of 1923. The effect of 
those two sections, read together, is that premises which would otherwise fall 
within the control do not do so if bona fide let at a rent which includes payments 
in respect of attendance or the use of furniture, and the amount of rent which is 
fairly attributable to the attendance or the use of furniture, regard being had to 
the value of the same to the tenant, forms a substantial portion of the whole 
rent. 

The plaintiffs rely upon the fact that they provide both attendance and furni- 
ture. The attendance is of four kinds—the presence of hall porters, the removal 
of refuse, the cleaning and servicing of the halls, stairways and passages common 
to all tenants, and the provision of central heating and constant hot water. 
These latter have been held by a decision binding upon me [see Engvall v. Ideal 
Flats, Edd. (1945) 1 All E.R. 230] not to constitute attendance, and I therefore 
dismiss them from consideration without comment, beyond saying that the 
amount of the rent fairly attributable to them, having regard to the value of 
them to the tenant, would form a substantial portion of the whole rent. 

Taking next the presence of the hall porters, the plaintiffs undertake to use 
every precaution to employ no one but a competent and trustworthy person 
as resident porter, but beyond that their obligation does not go. Though the 
porter may, and no doubt does, make himself obliging to the tenants, he has no 
duty to perform for them, and I do not think that such attendance as he chooses 
to give can be said to be any part of that for which the tenant pays his rent. 

Much the same considerations apply to the removal of refuse. The receptacles 
are in practice removed from the back doors of the flats, by someone employed 
by the plaintiffs, to the point of collection by the local authority, but this service 
is not stipulated for in the lease, and the tenant would have no valid ground of 
complaint if he was left to make his own arrangements for this to be done. 
I do not think “ attendance ” can be extended to anything to which the tenant 
i ntractually entitled. ane 
= I take vee same a with regard to the servicing, including the lighting and 
heating, of the parts of the building common to all the tenants. pee oar 
in my judgment, constitute attendance within the meaning of the section ; 
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nor, if this is material, as I think it is, does the lease make any provision for them. 

That brings me to the use of the furniture. Thismay be divided into two cate- 
gories: that which furnishes the parts of the building common to all tenants, 
and things of which the tenant has the exclusive use within the flat. Whether 
these latter are “ furniture ”’ I will consider in a moment, but, taking first the 
furnishings (carpets, curtains, and a settee) the use of which he shares with 
others, they are in no sense let to the tenant, nor has he any contractual right 
to insist that they shall be there, and I do not think that in any real sense any 4A 
part of what he pays as rent is attributable to them. They are no doubt amenities 
by which the landlords attract tenants, and equally, no doubt, the landlords 
expect to recoup their expenses out of the total rents received, but this is equally 
true of, say, mahogany doors or tasteful and expensive decorations. The fact 
that the landlords have chosen to have carpets, which can fairly be called furni- 
ture on the stairs and passages, instead of having the stairs and passages made of 
suitable material which would not require to be covered, does not seem to B 
me to alter the principle. They remain, for the purposes of the Rent Acts, 
amenities and not furniture of which the tenant has the use. 

The other category comprises certain articles in the flat, of which the tenant 
has the exclusive use. The flat is furnished by the plaintiffs with linoleum in the 
three bedrooms, the kitchen and the maid’s bathroom, and rubber floorcloth 
-in the best bathroom and the lobby, also with a kitchen cabinet in which to keep 
all kitchen utensils, and a refrigerator, which is plugged to the wall and which is Cc 
enclosed in the cabinet. The electric current for the refrigerator is supplied 
without charge by the plaintiffs. There is also supplied by the plaintiffs a fitted 
bathroom, cabinet and mirrors. These are all in some degree fixed to the free- 
hold, but this does not prevent them from being furniture if they are so in the 
popular usage of that word: see Gray v. Fidler (1). They are all, in my judg- 
ment, things which tenants of such flats as these would themselves supply, in D 
one form or another, if the landlord did not, and if they could get them, and they 
are all, in my judgment, within what is today comprehended in the word “ furni- 
ture.” The cost of them today is somewhere about £200. I find that 15 per cent: 
on that sum, namely £30 per annum, is fairly attributable to the use of them 
and of that value to the tenant. Of the total rent of £275, £73 is attributable to 
rates, leaving £202 as rent for the premises and furniture. Is £30 a substantial 
proportion of £202? I think it is, and I therefore hold that the premises in E 
question are not controlled. It follows then that the plaintiffs are entitled to 
possession and to mesne profits as claimed. 

Judgment for the plaintiffs with costs. 

Solicitors : Markby, Stewart 4 Wadesons (for the plaintiffs) ; J. M. Menasse 
and Co. (for the defendant). 

[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 





BRITISH IRON & STEEL CORPORATION, LTD. v. HALPERN. 
[Kine’s BEnou Drvision (Lewis, J.), December 14, 1945.] 


Landlord and tenant—Notice to quit—Lease for fixed term then quarterl. Noti 
No — LV ot 
served before expiration of fixed term—Validity. : 4 eG 
The defendant held certain premises under a lease from the plaintiff for 
a term of 2 years from June 24, 1943, and then quarterly, subject to 3 calen- 
dar months’ notice on either side, expiring on any quarter day. The 
plaintiff, on June 21, 1945, served on the defendant notice to quit the 
premises on Sept. 29, 1945. In an action by the plaintiff to recover pos- 
preion hit a premises, 1t was contended on behalf of the defendant, that 
© plaintilt was not entitled to give notice bef, irati 
he prot ga zg ore the expiration of the 
HELp : although the notice was in & sense too early it might have been 


given on June 28, 1945, to expi Sept. 
‘valid notice to quit. pire on Sept. 29, 1945, and was therefore a 


ep v. Martin (1) followed. 
ardner v. Ingram (2) and Re Lancashire and Yorkshire Bank’s Leas 
* . 2 
Davis (W.) & Son. v. Lancashire and Yorkshire Bank (5) distinguished. : 
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(EDITORIAL NOTE. It was held in Gardner v. Ingram (2) and Re Lancashire & 
Yorkshire Bank’s Lease (5) that where a term of five years is determinable by notice 
after the expiration of three years, the term cannot be determined except by a notice 
given after the expiration of the three years. On the other hand, it was held in Herron 
v. Martin (1), in which the above cases were apparently not considered, that when the 
term was for three years and so on from year to year, determinable by one year’s 
notice to quit, notice given before the expiration of the three years was valid. In the 
case under consideration Lewis, J., holds that the notice, although given too early 

A was valid by reason of the decision in Herron v. Martin (1). 

As To TIME For Grvine Notice to Quit, see HALSBURY, Hailsham Edn., Vol. 20, 
pp- 130-132, para. 140; and ror Caszgs, see DIGEST, Vol. 31, p. «39, Nos. 5847-5853.] 
Cases referred to: 

*(1) Herron v. Martin (1911), 27 T.L.R. 431 ; 31 Digest 440, 5865. 
*(2) Gardner v. Ingram (1889), 61 L.T. 729; 31 Digest 446, 5931. 

(3) Thompson v. Maberly (1811), 2 Camp. 573; 31 Digest 439, 5847. 

B (4) ree z, ot (1860), 8 C.B.N.S. 208; 34 Digest 55, 296;. 29 L.J.C.P. 251 . 


*(5) Re Lancashire & Yorkshire Bank’s Lease, Davis (W.) & Son v. Lancashire & 
San ee [1914] 1 Ch. 522; 31 Digest 439, 5853; 83 L.J. Ch. 577; 


AcTION to recover possession of leasehold premises. The facts are fully set 
out in the judgment. 
CL. Horniman for the plaintiff. 
A. Safford for the defendant. 


Lewis, J.: This is a case which raises some difficulty on the proper con- 
struction of a clause in a lease dated Sept. 1, 1943, by which one Samuel Waller, 
as lessor, let to the defendant, as lessee, part of certain premises situated at 
No. 7, Park Lane, in the county of London : 

To hold the same unto the lessee for the term of two years from the 24th day of June 
one thousand nine hundred and forty three and then quarterly subject to three calendar 
months’ notice on either side expiring on any quarter day. 

Under the terms of that lease the defendant went into possession, and before 
the 2 years contemplated by that lease, namely, June 24, 1945, had expired, the 
lessor assigned the premises, together with others, to the present plaintiffs, 
FE and thereby the present plaintiffs have the right to bring this action, which is 

for an order for possession of the premises together with mesne profits at the 

rate of £375 per annum from Sept. 29, 1945. 
What happened was this. On June 21, 1945, a notice was served on the 
defendant, as follows: 
I hereby give you notice to quit and deliver up to me or to whom I may appoint 
on Sept. 29, 1945, possession of the premises at 7, Park Lane, in the city of Westminster, 
F being office No. 3 on the third floor which you hold of me as tenant. Dated this 21st 
day of June, 1945. 
The reply to that letter was on July 19, 1945, when the solicitors to the de- 
fendant wrote : 
Our client Mr. Halpern has sent us your letter of the 20th ultimo enclosing a notice 
to quit. We would point out however that the notice is not in order as our client 
G was « quarterly tenant from June 24 and the earliest date on which notice can be 
given is for Dec. 25 next. You will appreciate that our client will be put to serious 
inconvenience under present conditions and we shall be glad to know whether you 
have any other offices available as intimated in your letter. 
The lessee has remained in possession in the meantime, hence this action. 
It is said on behalf of the plaintiffs that this case is covered by Herron v. 
Martin (1), which was decided by Dartine, J. The head-note reads : 
H By an agreement a farm was let to the defendants for a period of 3 years commencing 
on Mar. 25, 1907, and so on from year to year until the tenancy should be determined 


by either party giving to the other one year’s notice in writing. On Mar. 21, 1910, 
the plaintiffs gave the defendant a notice to quit on Mar. 25, 1911 :—Held: the notice 


so given was good. 

Unfortunately there is not a very full report of that case, and, as has been 
said by counsel for the defendant, with perfect truth, it does not appear from 
that report that two cases, or certainly one case, upon which counsel relies in 
this case, was ever mentioned to DaruineG, J. It certainly appears that DaRLinc, 
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J.’s attention was not called to Gardner v. Ingram (2). According to that report, 
DaR.inG, J., gave no reasoned judgment but, after hearing counsel for the 
plaintiffs and for the defendants, said (27 T.J..R. at p. 431) : 


There seems to be no definite authority, but I think you are right. There will be 
judgment for possession, but leave to appeal. 


There is no further report upon that case, but it is couveded that that case was, 
on May 17, 1911, approved by the Court of Appeal. Whether the Court of Appeal 
had the case of Gardner v. Ingram (2) before them, I do not know, but the Court 
of Appeal has said that the decision »f Darina, J., in the case of Herron v. 
Martin was right : see Foa on LANDLORD & TENANT, 6th Ed., p. 119. ‘ 

What is said on the other side is, that you cannot deal in a case of this sort 
with a clause in the terms of the present lease, and give a notice to quit until 
the “ original terrr ’’--if I may use that expression—has expired. This term 
of 2 years expired on June 23, 1945, and before that time a notice was given, 
namely, on June 21, to terminate the agreement in Sept. The clause does not 
provide that one quarter’s notice should be given, but that 3 calendar months’ 
notice should be given. Therefore, other things being equal, notice would be 
given on June 28, as 3 calendar months’ notice was required, and not a quarterly 
notice, and counsel for the defendants has pointed out that Gardner v. Ingram 
says that in these circumstances such a notice as was given in this case is wrong. 

Gardner v. Ingram (2) deals with a lease for 5 years, and the head-note reads 
as follows : 

By an agreement for a lease for 5 years it was provided thr t the tenancy might be 
determined “‘ after the expiration of 3 years out of the 5 years ’’ by 6 months’ notice 
in writing at the corresponding quarter day at which the tenancy commenced. The 
tenant entered into possession on Sept. 29, 1885, and on Mar. 23, 1888, gave notice 
to the landlord in the following terms: ‘‘ Kindly take notice that I intend to surrender 
to you the tenancy of this house on or before Sept. 29, 1888’: —Held : the notice 
to quit was equivocal in its terms, and therefore bad. 


Pausing there a moment, the judgments given by Lorp Cotxringg, L.C.J., 
and Bowen, L.J., deal more particularly with the first point, namely that the 
notice was equivocal, but Lorp CoLEeRIpGE, L.C.J., with the agreement of 
Bowen, L.J., who did not give any reasons, seems to have said that on the 
terms of that clause the agreement was for a term of 4 years certain. The clause, 
which is set out in full on p. 729 of the report, is this: 


‘The tenancy might be determined after the expiration of the term of 3 years out of 
the term of 5 years hereinbefore mentioned by 6 calender months’ notice in writing 
from either of the said parties to the othe: of them, and that such notice must expire 
at the corresponding quarter day at which the tenancy commenced. 


The case having been argued, Lorp CoLEripe@r. T.(7., said in the course of 
his judgment : 


CaMPBELL points out in a note, the decision was for the plaintiff on another point, 
so that Lorp ELLENBoROoUGH’s observation was obiter. It is true that in the case «f 
Brown v. Symons & Another (4) in the Common Pleas, which was an apprenticeship 
case and turned upon the words “ for twelve months certain’, Thompson v. Maberly 
(3) was cited in the argument, and was not disapproved of. 


That is the reasoning by which Lorp CoLERID GE, L.C.J., came to the con- 
clusion that the agreement was, in fact, for 4 years certain. 


That case was followed by Eve, J., in the Lancashire & Yorkshire Bank’s Lease 
case (5). The head-note reads : ; 


By a lease dated Feb. 21, 1911, certain premises were demised by the defendants 
to the plaintiffs for a term of five years from Mar. 25, 1911, at a yetrly rent of £225 
to be paid by equal quarterly payments on the usual quarter days. The lease contained 
& proviso that “ after the expiration of the first three vears of the term hereby granted 


: to determine on an 
quarter day ... then and immediately on the expiration of such notice this Fraiche 


demise shall cease and be void.’ On Nov. 14, 1913, the plaintiffs gave notice in writin 


F 
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premises on June 24, 1914. On as summons taken out by the plaintiffs to determi 

gr 2s ge hey aoc :—Held : the case was indistinguishable from Poin 
. Ingram (2), an © notice In question was invalid. Th i 

the lease could be terminated was Sept. 29,.1914. a Bees ok rt 
Eve, J., said ( [1914] 1 Ch. 522 at p. 525) : 


If this question of construction were free from authority, I am by no means c i 
that my decision would teke the form which. since there 3 Satna upon the ir 
I feel that it must take. I think, after a careful examination of the proviso in the 
lease here, it is impossible to distinguish this case from that of Gardner v. I ngram (2) 
upon which Mr. Rutherford relies. I need not read the proviso over again, but it 
comes, I think, to this, that the term thereby created shall cease and determine if, after 
the expiration of the first three years thereof, the lessees shall so wish, and shall give 
to the lessors six calendar months’ notice in writing of that wish, and then, in their 
favour, there is added this, that such notice need not expire on the anniversary of the 
day on which the tenancy commenced, but may expire on any one of the usual quarter 
days. So read the clause i. this lease is indistinguishable from the clause construed in 
Gardner v. Ingram (2) by Lorp CotEripaE, C.J., and Bowen, L.J. 

Then he deals with Gardner v. Ingram (2) and says at the end of his judgment 
({1914] 1 Ch. 522 at p. 526): 


For these reasons I come to the conclusion tnuv the contention of the landlords here 
is right, and that, on the summons, I must hold that the notice purporting to determine 
this tenancy on June 24, 1914, is invalid, and that the eerliest date on which the lessees 
can determine the tenancy is Sept. 29, 1914. The costs must follow the results. 

Those two cases are relied upon by counsel for the defendant, and he says the 
present case is on all fours with that case, and that I ought to follow the case 
tried by Eves, J., who followed Gardner v. Ingram (2). 

I do not think this case is distinguishable from Herron v. Martin (1) but I 
do think there is a distinction between the effect of the clause in this case and the 
clause in Gardner v. Ingram (2) and the clause in the Lancashire & Yorkshire 
Bank’s Lease case (5). I think this clause means this : This lease is for 2 years, 
and after the expiration of 2 years the lessee may continue to occupy the premises 
on a quarterly basis, and if a quarter’s notice is given to determine after the 2 years, 
then that is a good notice—assuming that the length of the notice is 3 calendar 
months after the expiration of the 2 years’ term—and, therefore, although the 
notice was given on June 21 and it was given in one sense, too early, it might 
have been given on June 28 to expire in Sept., and I think that is the distinction 
between this case and the case of Gardner v. Ingram (2) upon which reliance is 

laced. 
: I must decide in favour of the plaintiffs. There will be an order for possession 
and costs. 

Judgment for plaintiff with costs. 

Solicitors: Allen & Overy (for the plaintiff); Hmanuel, Round & Nathan 
(for the defendant). 

[Reported by R. Boswett, Esq., Barrister-at-Law.] 


Re BOURNE’S SETTLEMENT TRUSTS, BOURNE v. MACKAY 
AND OTHERS. 


[Court oF APPEAL (Lord Greene, M.R., Morton and Tucker, L.JJ.), 
February 12, 13, 1946.] 


Perpetuities—Accumulations—Statutory periods—Settlement—Fund for benefit 
of settlor’s grandchildren already living at date of settlement—-Annual sum to be 
paid to each grandchild on attaining 18—Remainder of income to be accumulated, 
in separate fund, from date of settlement until youngest grandchild attained 
23—Donees of both funds to be chosen by trustees from among grandchildrer 
and their children—“ Raising portions ’’—Life of settlor only period available 
—Trustee Act, 1925 (c. 19), 8. 31—Law of Property Act, 1925 (c. 20), 8. 164 
(1) (a), (2), 2 (ii) (@). ; 

The settlor settled £7,000 upon trust for the benefit, in the first instance, 
of seven named grandchildren of whom the eldest was 7 years old and the 
youngest one month old at the date of the settlement. Subject to the pay- 
ment of £52 a year to each grandchild on attaining 18, the income of the 
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7 mn the date of the settlement, to be accumulated in a separate 
anil he bed income fund. The date of final distribution of both funds 
was the date on which the youngest surviving grandchild attained 23. 
Before the date of final distribution, the trustees were empowered to give 
each grandchild on or after attaining 23 that grandchild’s share of the 
£7,000 together with £500 out of the income fund. The class among 
which the income fund was divisible at the date of final distribution con- 
sisted of such of the seven grandchildren as were living at the time and the 
children of any grandchild who had died. In the case of the capital -fund, 
the class consisted of such of the seven grandchildren as were living at the 
time and the children of any that were dead and also of the children of 
the grandchildren who were still living. In the case of each fund, the 
trustees had an absolute discretion as to which member or members of the 
class in question should take, and in what proportion. It was contended 
on behalf of the Crown that the Law of Property Act,’ 1925, s. 164 (1) (a), 
applied and that the fund could not be accumulated for a period longer 
than the life of the settlor, with the result that the property passed on the 
death of the settlor and estate duty was chargeable thereon under the 
Finance Act, 1894, s. 1. On behalf of the beneficiaries it was contended 
that, since the trustees could apply the accumulated fund as a portion by 
exercising the power to pay out £500 therefrom to a grandchild, the object 
of the provision for accumulation was to create a fund for “ raising portions 
within the meaning of subsect. (2) (ii) (a) of sect. 164, so that sect. 164 
did not apply and the direction to accumulate was valid. It was further 
contended that, if the direction to accumulate was held to be void for the 
excess beyond a period allowed by sect. 164 (1), the period in para. (d) 
of sect. 164 (1) was the appropriate one during which accumulation could 
be allowed, because, had there been no trust to accumulate, the grandchildren 
could, under the Trustee Act, 1925, s. 31 (1) (ii), have asked for the income 
to be paid to them on the youngest attaining 21 :— ri: 

Hetp : (i) the direction to accumulate was not a provision for “‘ raising 
portions ”’ within the meaning of subsect. (2) (ii) (a) of the Law of Property 
Act, 1925, s. 164, notwithstanding the fact that the trustees were em- 
powered under the settlement to pay out £500 from the accumulated fund 
to a grandchild. The document must be construed at its date, and whether 
the provision was used for “‘ raising portions’ or not depended entirely 
on the discretion of the trustees at some future date. The accumulation 
was therefore void under sect. 164 (1) of the Act except for a period allowed 
by the Act. 

(ii) the appropriate period during which the income could be accumulated 
was not that in para. (d) of sect. 164 (1), because the grandchildren were 
not “entitled to the income directed to be accumulated.’ Under the 
trusts of the settlement, the intermediate income might go to someone 
other than the recipient of the capital, and therefore the Trustee Act, 
1925, s. 31, did not apply, because, under subsect. (3) thereof, the section 
only applied in the case of contingent interests where the trust carried the 
intermediate income. = 

(iii) since the accumulation was to take effect from the date of the settle- 
ment, the appropriate period during which it could be allowed was that 
in para. (a) of the Law of Property Act, 1925, s. 164 (1), 7.e., the life of the 
settlor. The property, therefore, passed on the death of the settlor and 
estate duty was chargeable thereon on her death, under the Finance Act, 
1894, s. 1. 


[EDITORIAL NOTE. This case construes the exception to the restriction on the accumu- 
lation of income in the Law of Property Act, 1925, s. 164 (2) (ii). It is held that “ provi- 
sion for raising portions ” cannot be construed as meaning a provision for creating a 
fund available for portions, and accordingly a provision under which trustees have a 
mere power to deal with the accumulations in sueh a way that the result could be des- 
cribed as a portion, is not within the exception. It is essential that the fund must 
be applied to portions, and can be dealt with in no other way, if the exception is td 
apply. 5 

Since, under the settlement considered in this case, the trustees had a discretion 
as to the division of the fund among the class indicated, none of the members can be 
said to be a person who would be entitled to the income directed to be accumulated. 


‘ 
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Sect. 164 (1) (d) is, therefore, inapplicable, and the life of the settlor is the appropriate 
period during which accumulation can legally be made under sect. 164 (1) (a). 

_As To Limits oF PERIOD or ACCUMULATION, see HALSBURY, Hailsham Edn.. 
Vol. 25, pp. 168-171, paras. 287-289, and para. 292; and ror Cases, see DIGEST 
Vol. 37, pp. 136, 137, Nos. 642-657, and pp. 144-146, Nos. 706.718. 

As TO PROVISIONS FOR RAISING Portions, see HALSBURY, Hailsham Edn., Vol. 25, 
pp. 178-181, paras. 303-307 ; and ror Caszs, see DIGEST, Vol. 37, pp. 139-143, Nos. 
668-689. ] 
Case referred to: 

(1) Thellusson v. Woodford (1805), 11 Ves. 112; 37 Digest 63, 67; 1 Bos. & P.N.R. 

357; affg. (1799), 4 Ves. 227. 

APPEAL by the beneficiaries under a settlement from an order of EVERSHED, 
J., dated July 6, 1945. The facts are fully set out in the judgment of Lorp 
GREENE, M.R. 

John Pennycuick for the trustees. 

C. L. Fawell for the beneficiaries under the settlement. 

J. H. Stamp for the Crown. 


LorpD GREENE, M.R.: The question submitted for the decision of the 
court by the originating summons was whether or not estate duty was chargeable 
under the Finance Act, 1894, s. 1, on the occasion of the death of the settlor, 
Mrs. Clara Louisa Bourne, on the footing that the settled property passed on 
her death. That question involves two questions on the true construction 
and application of the Law of Property Act, 1925, s. 164, which replaced the 
provisions of the Thellusson Act which itself invalidated certain types of trusts 
for accumulation. 

The settlement is of an unusual and complicated nature, and I do not propose 
to go through it in detail. There are certain broad points which may usefully 
be mentioned. It settles the sum of £7,000 for the benefit, in the first instance, 
of seven named grandchildren, the eldest of whom was, at the date of the settle- 
ment, about 7 years old, and the youngest of whom at the date of the settle- 
ment was about a month old. As each of those grandchildren attained the age 
of 18, he or she became entitled to a sum of £52 a year out of the income of the 
settled property. Meanwhile, and subject to that, the income of the settled 
property was to be accumulated. It was to be accumulated in a separate 
fund which the settlor calls the income fund. The ultimate destination of both 
the £7,000 capital and the income fund is provided for in cl. 1 (3) and (5) of the 
deed. But there is an interim provision under which the trustees are empowered 
to transfer +o each of the seven grandchildren his or her share of the £7,000 
together with a sum of £500 out of the income fund. The earliest date at which 
that transfer could be made was on the grandchild attaining the age of 23 years. 
That was a mere power, and the trustees could elect, in the case of a grandchild, 
to continue to pay £52 a year down to the date of final distribution. The date 
of final distribution of both funds, the £7,000 and the income fund is the date 
on which the youngest surviving grandchild attains 23. The class among 
whom the income fund is divisible is such of the seven grandchildren as shall 
be living at the distribution date, and the children of any of those grandchildren 
who should then be dead. The class in the case of the capital fund of £7,000 
is precisely the same, save that children of grandchildren are members of the 
class, or may be members of the class, notwithstanding that their parents may 
be alive at the distribution date. 

The trusts in relation to those classes, one of which, as will be seen, is rather 
broader than the other, are not trusts by way of absolute gift ; in each case 
there is a complete and absolute discretion given to the trustees as to which 
grandchildren or great-grandchildren are to share in the two funds, and in 
what proportions. It would be possible for the trustees under those trusts, 
when the time for distribution arrived, to hand to each grandchild, assuming 
all seven were alive, one-seventh of the capital plus one-seventh of the income 
which had been accumulated. It would be possible for the trustees to give the 
entirety of both funds to one grandchild, or to one great-grandchild. On the 
other hand, it would be possible for the trustees to give the whole of the capital 
fund to one member of the class, and the whole of the income fund to anuther 
member of the class. Indeed, if the children of living grandchildren alone 
were selected as the beneficiaries in respect of the captial fund, as they are not 
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members of the class specified in respect of the income fund, that result would 
happen, because you would then get the whole of the income fund going one 
way, and the whole of the capital fund going another. There are various 
possibilities, but I have picked out these for a reason which will appear presently. 

At this stage I can perhaps conveniently deal with a suggestion of counsel 
for the beneficiaries under the settlement to the effect that the paramount 
object of this settlement could be in some way ascertained and attributed 
to one particular exercise of the trustees’ discretion. I cannot find that there 
is any paramount object in this settlement, save the object that the destination 
of these funds shall be such as the trustees in their discretion shall decide. It 
seems to me that any purpose which falls within the four corners of that dis- 
cretion is just as much paramount as any other purpose, and it is impossible 
to say of any one purpose that it is more paramount than another. That is 
sufficient to bring me to the other arguments which have been addressed to us. 

The relevant section of the Law of Property Act, 1925, is sect. 164. Sub- 
sect. (1) prescribes the statutory limits which are imposed upon the power to 
direct accumulations. The first argument addressed to us was based upon the 
terms of subsect. (2) which operates to exclude from those restrictive provisions 
certain matters mentioned in the subsection. Accordingly, if counsel for the 
beneficiaries is right in his argument that this case falls under subsect. (2), 
the second question in the appeal, which arises under subsect. (1), does not 
fall for consideration. But, in my opinion, subsect. (2) has no application 
to the present case. That was the view of EVERSHED, J., and, in my opinion, 
he was perfectly right. The words of subsect. (2) on which counsel for the 
beneficiaries relies are these : 

This section does not extend to any provision . . . (ii) for raising portions for (a) 
any child, children or remoter issue of any grantor, settlor or testator. 

That language has been criticised as not being very clear, but it has to a certain 
extent been clarified by judicial decision. The section does not say: “‘ An 
provision for the benefit of any child.”” Something more must be found before 
the exception operates. The provision must be one “for raising portions.” 
The phrase ‘‘ raising portions” is a technical phrase in conveyancing. A 
more accurate way to express the intention of the legislature might possibly 
have been to use the phrase “‘ for creating portions.” 

Counsel for the beneficiaries says that the phrase really means: ‘“‘ A provision 
for creating a fund available for portions.’’ In other words, if you find that the 
object of the accumulation is to create a fund which it will be possible for some- 
body “to use for portions, or to apply for portions, that brings the exception 
into operation. Applying it to the present case, he says: Here is a fund raised 
by means of accumulations. It is possible for the trustees to apply that fund 
as & portion by exercising the power to hand over £500 out of that fund to a 
grandchild under cl. 1 (4) of the settlement. When the ultimate distribution 
is regarded (he says) this income fund could be paid to a child who was given 
by the trustees no interest in the capital fund. 

It has been settled quite clearly that the phrase “‘ raising portions ’’ does not 
cover the case where all that is done is to treat accumulations as, and deal 
with them as, an addition to capital. Indeed, if that were what the phrase 
meant, any accumulation for the benefit of children would have fallen within 
the exception. The authorities come to this: that accumulations do not 
fall within this language unless they are themselves, as separate items, used for 
es purpose of portions. This must not be merely by way of addition to a capital 
. To my mind, the point comes down to a narrow one : Is counsel for the bene- 
ciaries right in treating as included in this exception any provision available 
for portions if the person given the necessary power chooses to make them 
available ? That is the position here. As I have just pointed out, the trustees 
could, if they chose, direct this income fund in such a way that the entirety 
of it would go to a beneficiary taking no interest at all in capital. If the settle- 
ment itself had so directed, I apprehend that that would have been a portion 
begause it would not have been a mere addition to capital. On the other hand 
it is perfectly possible for the trustees, in their discretion, to hand over the 
whole of the income fund and the whole of the capital fund to the same person. 
If the settlement itself had so provided, such a provision in the settlement, 
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according to the authorities, would not have been a provision for raisin i 

Similarly, the trustees could have divided it up ae sevenths, Sah opine 
portion of the capital fund, and a portion of the income fund. That again 
hic rage are been raising portions. Where the settlement merely makes it 
possible to take any of these courses, and merely gives a power to deal with the 
accumulations so that the result could be described as a portion, it does not, 
in my opinion, satisfy the section. You cannot predicate of the provision 
in the settlement that it is a provision for ‘‘ raising portions ” when whether it is 
so used depends entirely on the discretion of some third person, who may use 
it in that way or who may not. 7 

That brings me back to the argument of counsel for the beneficiaries about the 
paramount intention. He argued that the paramount intention was to create 
portions. I cannot find any paramount intention of that character in this deed. 
He said that, in regard to the £500, the paramount intention was to give £500 
to each grandchild on attaining 23. The trustees, however, merely had a power 
to do that. The settlement, far from manifesting an intention that that was to 
be paramount, in my opinion, manifested exactly the opposite, because the 
settlor was in fact saying: ‘I am not going to decide what is the best thing 
to do in the future. I am unable to lay down any rules, but I leave it entirely 
to my trustees to decide what is the best thing to do.’”’ Counsel for the Crown 
also pointed out that the £500 only falls to be given out of the income fund 
in company with the grandchild’s one-seventh share of the capital fund.: I 
do not pursue that view because there is a little complication in it, and it does 
not follow that the £500 would be equal to, or would be more or less than, the 
share of the income fund attributable to the £1,000. I do not think it necessary 
to go into that because, as I construe subsect. (2) of the Law of Property Act, 
1925, s. 164, the provision here is not a provision for “ raising portions,” for the 
reason that the document must be construed at its date, and it is not possible 
to say of the provisions therein contained anything more than that they may 
or may not be used for raising portions, according as the trustees at some future 
date in their absolute discretion decide. 

I might perhaps add this. Sect. 164 (1) lays down the policy of the legislature 
which came into existence as a result of the well known and surprising Thellusson 
case (1). Subsect. (2) is an exception to that matter of policy. In my opinion, 
its scope is quite definitely limited to transactions in respect of which it is possible 
to assert from their very nature that they possess the specified quality. The 
first of the provisions which are excepted is the provision : 

. . . for payment of the debts of any grantor, settlor, testator or other person. 

If counsel for the beneficiaries is right, it would, apparently, follow that a 
provision which might or might not be used for the payment of such debts at 
the discretion of some third person, a trustee or somebody else, would fall 
within the exception. As the debts mentioned are the debts of any person, 
not merely of the testator, it would apparently be possible, on~that basis, to 
direct, for a long period, a perfectly valid accumulation, which might or might 
not be applied for the payment of the debts of some heavily indebted stranger, 
according to the discretion of the trustees or some third person. That surely 
cannot be right. It must be possible, in a case which is alleged to come under 
the exception, to state of the provision that, from its nature, it is a provision 
for payment of debts, viz., one which must be applied for that purpose. Similarly, 
it seems to me that a provision for ‘‘ raising portions ’’ means a provision which, 
on the true construction of the document, must be applied to that purpose. It 
does not include one which may be applied for a different purpose altogether. 

The next controversy arises on the Law of Property Act, 1925, s. 164 (1), 
which lays down four alternative periods for which an accumulation may validly 
be made. It has been decided, many years ago, that an accumulation which 
goes beyond whatever may be the appropriate period is not absolutely bad, 
but is only bad for the excess. The problem which the legislature has laid 
down for the court under sect. 164 (1) is to discover the period which is appro- 
priate to the particular case. The first thing to do is to lookat the date from 
which, according to the settlement, the accumulations were to begin. In the 
present case, they were to begin at once. Accordingly, para. (b) of sect. 164 (1) 
can be put out of the way altogether because it says : 

. 8 term of 21 years from the death of the grantor, settlor or testator. 
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That cannot possibly be appropriate to a settlement which directs the accumula- 
tions to begin, not at the death of the settlor, but immediately the settlement 
is executed. Similarly, para. (c) also disappears out of the picture. The 
controversy is between paras. (a) and (d) of sect. 164 (Ly: 

It was held by EversHep, J., that the appropriate period was that in para. 
(a), viz., “‘ the life of the grantor or settlor.”” Counsel for the beneficiaries argues 
that the appropriate provision is para. (d) : 


. .. the duration of the minority or respective minorities only of any person or 
persons who under the limitations of the instrument directing the accumulations would 
for the time being, if of full age, be entitled to the income directed to be accumulated. 


He says that that is the appropriate period because it is possible to fit in the 
whole of the provisions of this deed so as to be consistent with the language 
of that paragraph. Eversuep, J., rejected that view and held that the life 
of the grantor or settlor, being the only period then left, must be taken as the 
proper period. It follows from that, of course, that the property passed on the 
death of the settlor under the Finance, Act, 1894, s. l. 

Looking at para. (d) of the Law of Property Act, 1925, s. 164 (1), the first thing 
that strikes one is this. If the settlement alone be looked at, it is impossible, 
in my opinion, to say that any of these grandchildren, or anybody else, would, 
for the time being, if of full age, be entitled to the income directed to be accumu- 
lated. It is only when they attain 23 that they become entitled to it. But, more 
than that, no grandchild can say, according to the trusts of the settlement, that 
he is entitled to anything, because non constat that a grandchild will ever get 
anything under the exercise of the trustees’ discretion. The whole of the fund 
may go to the great-grandchildren, for all one can tell. It seems to me, therefore, 
that the language is quite inapt, taken by itself, to cover the present case. 

But counsel for the beneficiaries has raised an ingenious argument which, I 
think, was not in terms raised before EVERSHED, J. It is that the position is 
altered by reason of the Trustee Act, 1925, s. 31. That section enacted, with 
some amplification, what used to be common form clauses in an ordinary settle- 
ment. It provides : 


(1) Where any property is held by trustees in trust for any person for any interest 
whatsoever, whether vested or contingent, then, subject to any prior interests or charges 
affecting that property (i) during the infancy [the income may be applied for main- 
tenance] . . . (ii) if such person on attaining the age of 21 years has not a vested 
interest in such income, the trustees shall thenceforth pay the income of that property 
and of any accretion thereto under subsect. (2) of this section to him, until he either 
attains a vested interest therein or dies, or until failure of his interest. ; . 


Counsel for the beneficiaries says: ‘You have to approach this i 

finding what would have happened if there had been Ta a ouurhiilat eaten 
If no accumulations had been directed, when the youngest grandchild had 
attained 21, the seven grandchildren together would have been in a position to 
say ‘ Pay the income to us’.” He further says—and I am afraid I do not quite 
follow the reason for this—that the position must be examined without eee 
to any possible great-grandchildren. I am not quite sure why that should be so 
But, disregarding great grandchildren for the moment, his difficulty a paretn 
me to arise when we come to sect. 31 (3) which provides : te 


This section applies in the case of & contingent interest [these i 
1 om appl ; ese interest i 
only if the limitation or trust carries the intermediate ia of i ere 


Counsel for the beneficiaries says that that requirement i i i 

case because the trusts, looking at them as a shanti in ealesevas ie amoones 
in reiation to. the capital are the same, subject to this, that the trustees can ae 
the funds in two quite different directions, if they please. That seems to me suit 
fatal to the argument. Unless you can say of the intermediate income thatit is 
carried within the meaning of subsect. (3), that subsection takes the case out of 
the section altogether. How can it be said in this case that the trust ree th 
intermediate income of the property in any sense at all when the interinediale 
inéome, according to the trusts, may go to somebody totally different fro ar 
recipient of the capital, and may never go to any one of the seven pra dshiteree 


who, counsel for the beneficiaries says, are th : 
for the purposes of this argument ? ys, are the only people we ought to consider 


H 
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The real position is that, at the moment when the youngest grandchild attains 
21, it is impossible to say that the income is going to be carried to that grand- 
child, or to any other grandchild, or to all the seven grandchildren, because it may 
very well go to somebody totally different. In other words, the income may not 
follow the corpus. It seems to me that the phrase “ carries the intermediate 
income “ implies that the income follows the corpus. That is the connection in 
which, so far as I know, it is always used in speaking of legacies which do or do 
not carry intermediate income, and of contingent interests under which inter- 
mediate income may or may not be carried. Here you have the possiblility of a 
complete severance between capital and income. For that reason, it seems to me 
that the section does not apply. 

I entirely agree both with the decision and the reasoning of EVERSHED, J., and 
this appeal must be dismissed. 

Morton, L.J.: I entirely agree. If I delivered a judgment, I should only be 
es in less felicitious language what has already been said by Lorp GREENE, 


TuckerR, L.J.I agree. 
Appeal disrvissed. Costs to be paid out of the settled property.. 
Solicitors : Biddle, Thorne, Welsford & Barnes (for the trustees and the bene- 
ficiaries) ; Solicitor of Inland Revenue (for the Crown). 
[Reported by F. Gurrman, Esq., Barrister-at-law.] 


SHIPP v. THE MINISTER OF PENSIONS 
THE MINISTER OF PENSIONS v. PRETTY 
[Krxe’s Benon Division (Denning, J.), January 29, 30, 1946.] 


Royal Forces—Pension—Disability existing before or arising during war service 
aggravated by and remaining aggravated by war service—A ppeal—J urisdiction 
—Pensions Appeal Tribunals Act, 1943 (c. 39), s. 1,5—Royal Warrant con- 
cerning Retired Pay, Pensions, etc., 1943 (Cmd. 1943, No. 6489), arts. 2 (3), 4. 

The appellant, Shipp, was discharged from the army on Dec. 5, 1940, 
on account of defective vision, which had admittedly originated in infancy. 
A claim to a pension, made on Dec. 4, 1940, was rejected by the Minister 
of Pensions. A further claim made on June 1, 1944, was also rejected by 
the Minister, and on this occasion an appeal was made to a Pensions Appeal 
Tribunal. The terms of reference were (a) whether the appellant’s dis- 
ability, defective vision, was attributable to war service, and, if not (6) 
whether it existed before or arose during war service and had been and 
remained aggravated thereby. The tribunal found as a fact that the 
disability had been aggravated by, and had remained aggravated by, war 
service until Dec. 1943, and allowed the appeal in respect of the earlier 
part of the period covered by the claim in respect of which the claim had 
been wrongly rejected by the Minister. 

The respondent, Pretty, was discharged from the army on Sept. 28, 1943, 
the disease which led to his discharge being duodenal ulcer, which was not 
noted in the medical report made on him at the commencement of his war 
service. On Sept. 22, 1944, a Pensions Appeal Tribunal decided that the 
respondent’s duodenal ulcer was not attributable to war service, but existed 
before or arose during war service and had been aggravated by such service, 
and, on Sept. 28, 1943, the date of the respondent’s discharge, remained 
aggravated thereby. The Minister of Pensions thereupon awarded a pension 
to the respondent with effect from Sept. 29, 1943, to Sept. 21, 1944. The 
Minister refused to make any further award and the respondent again 
appealed to a Pensions Appeal Tribunal. The Tribunal was asked to 
decide whether the respondent’s disability, duodenal ulcer, remained aggra- 
vated on Sept. 22, 1944, or any later date. The Tribunal decided that they 
had no jurisdiction to decide whether or not the respondent’s disability 
remained aggravated on Sept. 22, 1944, or any later date. The appeals 
raised a question as to the true interpretation and application of the words 
of the Pensions Appeal Tribunals Act, 1943, s. 1, and art. 4 of the Royal 
Warrant concerning Retired Pay, Pensions, etc., of Dec. 4, 1943, with regard 
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to cases where the disablement was due to disease which existed before or 
arose during war service ‘‘ and has been and remains aggravated thereby — 

Heup: (i) on a true interpretation of the section and the article, the 
Minister, and on appeal, the Pensions Appeal Tribunal, could deal not only 
with existing disablement and aggravation, but also past disablement, 
and past aggravation. 

(ii) in he thee of the appellant, Shipp, having regard to the claim which 

\ was made in Dec., 1940, the only matter before the Minister and before the 

Tribunal was whether his bad eyesight was aggravated at that time by his 
war service, and the Tribunal ought not to have gone on to limit their award 
to any particular period ; the Tribunal had therefore exceeded its juris- 
diction and the appeal should be allowed. ; ; 

(iii) in the case of the respondent Pretty, the Tribunal were wrong in 
point of law in holding that they had no jurisdiction to deal with his claim 
that from Sept. 22, 1944, onwards his disease had been aggravated by 
war service; they had jurisdiction to deal with it and the appeal should 
therefore be allowed. 

(EDITORIAL NOTE. It is inequitable that a right to a pension should be lost because 
the aggravation of a disablement has ceased before the time for adjudication by the 
Minister. It is held, therefore, that the Minister has to that extent jurisdiction to 
adjudicate upon a past disablement or aggravation. An award once given extends 
into the future and may be the foundation of an appeal to the Pensions Appeal Tribunal 
against a decision of the Minister that the disablement has ceased. 

For Tue PENSIONS APPEAL TRIBUNAL ACT, 1943, s. 1, see HALSBURY’S STATUTES 
Vol. 36, p. 482.] 


APppEALs by way of case stated from the decisions of Pensions Appeals Tribunals 
tne facts are sufficiently set out in the judgment. 

Rt. Hon. H. U. Willink, K.C., and H. V. Lloyd-Jones for the appellant Shipp. 

C. L. Henderson, K.C., and Hon. H. L. Parker for the Minister of Pensions. 

G. H. Crispin for the respondent Pretty. 


DENNING, J.: These two cases raise a question as to the true interpretation 
and application of the words of sect. 1 of the Pensions Appeal Tribunals Act, 1943, 
and art. 4 of the Royal Warrant of Dec. 4, 1943, with regard to cases where 
the disablement is due to disease which existed before or arose during war 
service ‘‘and has been and remains aggravated thereby.’ A good deal of 
confusion seems to have arisen on the true interpretation of those words, par- 
ticularly the words “ and remains,”’ and the case stated asks for a decision as to 
which of the various interpretations which are submitted are correct in law, or 
what other interpretation is correct ; .and before I deal with the particular cases 
I shall endeavour to answer that question. 

The aggravation of disease owing to war service may exist on a man’s discharge 
from the army, but the aggravation may end before a claim is made ; or it may 
end after the claim is made, but before the Minister gives his decision certifying 
it or rejecting it. A literal interpretation of sect. 1 of the 1943 Act and art. 4 
of the Royal Warrant appears to indicate that aggravation must remain at the 
date of the Minister’s decision ; but that is an interpretation which I reject, 
because it cannot have been intended. It is a general principle that a man who 
makes a claim is not to be prejudiced by any delay of the adjudicating authority , 
and it is impossible to take the date of the Minister’s decision as the material 
date. The suggestion has been made that it should be the date of the claim 
itself, so that the aggravation must remain at that date, but there is no justifica- 
tion for that suggestion in the language of the Warrant. It also produces 
injustice, because there is no reason why a man who may be delayed in making 
his claim should be deprived of his rights. The key to the right interpretation, 
in my view, is to be found in art. 2 (3) of the Royal Warrant, which says : 

Any condition or requirement laid down in this our warrant for an award, or the 
continuance of an award, shall, except where the context otherwise requires, be construed 
as & continuing condition or requirement. 

‘It follows that the conditions or requirements in art. 4 are to be construed as 
continuing conditions or requirements, and “‘ continuing ”’ relates both to the 
past and to the present. Art. 4 deals with what, no doubt, was considered to 
be the usual case, where the aggravation is in fact continuing at the time when 
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the Minister gives his certificate. But, having regard to art. 2 (3), I think it 
must be applied in a continuing sense, by making it. applicable, not only to 
existing disablement and existing aggravation, but also to past disablement and 
past aggravation. So, in my view. not only does it read, in relation to the 


Provided it is certified that the disablement is due to a wound, injury or disease which 
(i) is attributable to war service ; or (ii) existed before or arose during war service and 


been and remains aggravated thereby. 
But it also must be read in relation to the past, in this way : 


Provided it is certified that the disablement was due to @ wound, injury or disease 
which (i) was attributable to war service ; or (ii) existed before or arose during war 
service and had been and remained aggravated thereby. 


That is, remained during the period of disablement. 

I think the section mus. be read in the same way as the Warrant. It follows 
that not only existing disablement and aggravation can be dealt with by the 
Minister, and on appeal by the Tribunal, but also past disablement and past 
aggravation. The Minister cannot give a certificate as to future aggravation 
or future disablement, because it is not possible to deal in advance with that 
matter ; but once a certificate of existing disablement and aggravation is given, 
an award can be made which will continue in the future. If the Minister should 
stop payment on the ground that aggravation has ceased, the man can make a 
fresh claim, saying that the aggravation remains, and, if it is rejected, he can 
appeal to the Tribunal. 

So I find that it is possible on the wording of the Warrant and the Act for a 
certificate to be given in respect of a past period, as, for instance, where dis- 
ablement is not claimed to be continuing, or where it is claimed to be continuing 
but found not to be so. The matter, of course; has to be dealt with in relation 
totheclaim. Sect. 1 of the Act shows that the issue before the Minister is whether 
to grant or reject the ‘“‘claim,’’ and the issue before the Tribunal is whether 
the “claim ”’ was rightly rejected. If a man puts in his claim at the time of his 
discharge, as in Shipp’s case, saying that he is disabled, and that it is due to 
disease which existed before war service and has been and remains aggravated 
thereby at the date of his claim, which in his case was Dec. 4 or 5, 1940, then that 
is the matter to be determined, and upon which the Minister has to certify or 
reject, or on appeal the Tribunal has to decide ; and in Shipp’s case that was all 
the Minister or the Tribunal should have dealt with. If the claim had been only 
made by him in June of 1944, and made then for the first time, the man would 
probably have made his claim then that the disease had been aggravated by 
war service, and remained at that date aggravated by war service. If that was 
the matter before the Minister and before the Tribunal, a decision could be given 
as to whether it remained aggravated at that date, and if it had ceased, the 
proper period could be assessed in respect of which the aggravation had continued. 

In Pretty’s case the Tribunal on Sept. 22, 1944, determined that his disease 
had been aggravated by war service as on Sept. 28, 1943, the date of his discharge 
from the army; they did not determine anything as to any period, and the 
Minister eventually refused to pay.any pension after Sept. 22, 1944, because 
he thought that the aggravation had passed away. The decision of the Tribunal 
was on Sept. 22, 1944. They had ro jurisdiction to deal with the future, and, as 
I have said, they only dealt with the matter as at Sept. 28, 1943. But when the 
Minister, as from Sept. 22, 1944, declined to pay the pension, on the ground that 
the aggravation had ceased, Pretty made a fresh claim, on which he could require 
the Minister to adjudicate, and on appeal he could go again to the Tribunal. 
In that way the Tribunal had jurisdiction to determine whether the aggravation 

i after Sept. 22, 1944. 
wre ‘to tliat ie seine in the course of argument that some of these oP hes 
should be to a Tribunal constituted under sect. 5 of the Pensions Appeal Tribunals 
Act, 1943, when that section is brought into operation. But I would point ee 
that there is a difference between the question of aggravation (which invo sh 
the question whether the aggravation is due to war service) and the Dari o 
disablement. Sect. 5 is only dealing with the question of disablement, which, as 
the definition in the Warrant shows, is really a medical matter ; bee Rar agera- 
vation by war service is not solely a medical matter, because it involves the 
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question of causation. When the matter gives rise to any question whether 4 
disease remains aggravated by war service, that is a matter 1n which the appeal 
is properly to a Tribunal under sect. 1 ofthe Act, and not under sect. 5. I vis- 
ualise that most cases arising under sect. 5 would be cases where the mans 
disablement was not merely an aggravated disease, but a disease attributable 
to war service, and in such a case, when the question arose as to whether disable- 
ment had come to an end, it would not be a question of causation due to war 
service, but it would be a medical question, and that question would come under 
sect. 5 of the Act. »s 

I think that covers the points which have been raised before me. _My decision 
in Pretty’s case is that I hold that the Tribunal were wrong in point of law in 
holding that they had no jurisdiction to deal with Pretty’s claim that from 
Sept. 22, 1944, onwards his disease had been aggravated by war service. They 
had jurisdiction to deal with it, and I allow the appeal. : 

In Shipp’s case I have already answered the question, saying what,in my view, 
is the correct interpretation of sect. 1 of the Act and of the Royal Warrant. 
On the facts of that case, having regard to the claim which was made by Shipp 
in Dec., 1940, the only matter before the Minister and before the Tribunal was 
whether his bad eyesight was aggravated at that time by his war service, and the 
Tribunal in the circumstances oughé not to have gone on to limit their award to 
a particular period. That was not before them ; and, indeed, it has been pointed 
out to me that the surgeon who gave an opinion on behalf of Shipp, did not deal 
with the period at all, he only dealt with the question of aggravation .by war 
service. It would be contrary to justice to limit the period, when Shipp had no 
notice that that point was to be considered, and no opportunity of dealing with 
it. This means that the Tribunal exceeded its jurisdiction, and on that ground 
I allow the appeal. 

Appeals allowed. 

Solicitors : Ranger, Burton & Frost (tur the appellant Shipp) ; Culros- & Co. 
(for the respondent Pretty) ; Treasury Solicitor (for the Minister of Pensions). 

[Reported by R. BoswEtu, Esq., Barrister-at-Law.] 


NOTE. 


WOODS v. DUNCAN AND OTHERS 
DUNCAN AND ANOTHER v. HAMBROOK AND OTHERS. 
DUNCAN AND ANOTHER v. CAMMELL LAIRD & CO., LTD. 


[House or Lorps (Viscount Simon, Lord Russell of Killowen, Lord 
Macmillan, Lord Porter, Lord Simonds), February 27, 1946.] 


The House of Lords allowed the appeal of Lieutenant Woods against the 
decision of the Court of Appeal, reported [ 1944] 2 All E.R. 159, on the ground 
that the negligence alleged against him had not been established. In all other 
respects the decision of the Court of Appeal was affirmed. | 

Rt. Hon. Sir Donald Somervell, K.C., and Hon. H. L. Parker for Lieutenant 
Woods Lig the personal representatives of Hambrook. 

Sir Walter Monckton, K.C., Geoffrey Hutchinson, K.C. } 
for Duncan and Craven. oe aa pe ee 

F. A. Sellers, K.C., and H. I. Nelson, K.C., for Cammell Laird & C | 

: » ALC., ., Ltd. 

G. H. B. Streatfeild, K.C., and Hon. H. Fletcher M ie 
1 etcher Moulton for Wailes Dove 

Solicitors : Evill & Coleman (for Duncan and Craven) ; Carpente 
Laces & Co., Liverpool (for Cammell Laird & Co., tate Radford, Fronkland 
d& Mercer, agents for Maughan & Hall, Newecastle-upon-Tyne (for Wailes Dove 


Bitumastic, Ltd.) ; Treasury Solicitor (for Lieutenant W 
representatives of Hambrook). ( oods and the personal 
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Re HERBERT, HERBERT v. BICESTER (LORD) AND OTHERS. 

(CHANCERY DIvisIon (Vaisey, J.), January 25, 29, 30, 31, 1946. } 

Settlements—Settled land—Statutory powers of tenant for life—Limitation against 
exercise of powers—Bequest of fund upon trust to apply part of income, at 
trustee’s discretion, for outgoings of real estate settled under same will—Income 
not so required to be paid to tenant for life of the settled land—Giift over of whole 
fund on sale of settled land—Settled land sold under statutory powers—Gift over 
of fund void—Tenant for life to continue to receive ancome—Settled Land 
Act, 1925 (c. 18), s. 106. 

By his will the testator settled B.manor estate. He then gave to his 
trustees the sum of £50,000, defined as “ the maintenance fund,” upon 
trust to apply the imcome thereof as the trustees should think fit towards 
the payment of certain outgoings of B. manor estate and “ to pay any part 
of the said income not in their opinion required for the aforesaid purpose ”’ 
to the tenant for life. On the sale of B. manor house, or on the expiration 
of @ period limited so as to avoid infringement of the rule against perpetuity 
(whichever should be the earlier date), the maintenance fund was to fall 
into the residue, which was disposed of under the will. The testator died 
in 1939. The tenant for life sold B. manor estate under the powers conferred 
on him by the Settled Land Act, 1925. The question to be determined was 
whether the income of the maintenance fund continued to be payable to 
the tenant for life, by reason of sect. 106 of the 1925 Act, or whether the 
fund _had fallen into the testator’s residuary estate according to the expressed 
intention of the testator that it should do so :— 

HELD: since the provision tended to indice the tenant for life not to 
exercise his statutory power of sale, the Settled Land Act, 1925, s. 106, 
applied. The land having already been sold, the income of the fund would 
continue to be payable to the tenant for life during the remainder of his 
life. 

Re Ames, Ames v. Ames (1) followed. 

[EDITORIAL NOTE. The provisions of the Settled Land Act, 1925, s. 106, making 
void any disposition tending to induce the tenant for life to abstain from exercising 
his statutory powers, is difficult to construe, in view of the vagueness of the word 
“tending,” which is not a term of art. VatIsEY, J., finds that there is no distinction 
between the provision for the payment of any part of the income not in the opinion of 
the trustees “ required ” to pay outgoings, and the provisior in Re Ames (1) for the 
payment of “ surplus ” and accordingly, following Re Ames (1), the whole of the income 
continues payable to the tenant for life, by virtue of sect. 106, in frustration of the 
intention of the testator. 

It may be pointed out that in the headnote to Re Ames (1) the word ‘ balance ” 
is used, whereas in the will the word was “ surplus.”’ VaisEy, J., however, holds that 
there is no materie! difference in the two words. 

As TO PROHIBITION AGAINST EXERCISE or Statutory Powers, see HALSBURY, 
Hailsham Edn., Vol. 29, pp. 697, 698, para. 976 ; and ror Caszs, see DIGEST, Vol. 40, 
pp. 743, 744, Nos. 2736-2752.] 

Cases referred to : 

*{1) Re Ames, Ames v. Ames, [1893] 2 Ch. 479 ; 40 Digest 744, 2746; 62 L.J.Ch. 685 : 
68 L.T. 787. 

*(2) Re Smith, Grose-Smith v. Bridger, [1899] 1 Ch. 331; 40 Digest 744, 2747; 68 
L.J.Ch. 198; 80 L.T. 218. 

(3) Re Patten, Westminster Bank v. Carlyon, [1929] 2 Ch. 276; Digest Supp. ; 98 
L.J.Ch. 419; 141 L.T. 295. 

(4) Re Simpson, Clarke v. Simpson, [1913] 1 Ch. 277; 40 Digest 752, 2819; 82 
L.J.Ch. 169; 108 L.T. 317. 

ADJOURNED Summons to determine whether, in the events which had hap- 
pened, a provision in the will of Sir Sydney Herbert was void by reason of the 
Settled Land Act, 1925, s. 106.. The facts and the relevant provisions of the 
will are fully set out in the judgment. 

H. O. Danckwerts for the plaintiff, the tenant for life of the settled land. 

Wilfrid Hunt for the tenant for life of the residuary estate. 

J. A. Wolfe for the trustees. 

Vaisry, J.: This case raises a question under the Settled Land Act, 1925, 
8. 106, which is, for all practical purposes, identical with the Settled Land Act, 
1882, 8. 51, so that the decisions of the court under the last-mentioned section 
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are equally applicable to the section now in force. The testator, Sir eae 
Herbert, made his will on Dec. 8, 1938. By cl. 1 he appointed his cousin, Sir 
George Sidney Herbert, and Lord Bicester to be trustees for the purposes of 
the Settled Land Act, 1925. After making dispositions to which I need not refer, 
he gave to his trustees the Boyton Manor estate in the county of Wilts, which 
he defined by reference to the parishes in which that estate was situate, sete 
trust, in the first place, for Sir George Sidney Herbert, for life, with remainder 
to his sons, in tail male, with remainder upon trust for the plaintiff, the Hon. 
David Alexander Reginald Herbert, for life with divers remainders over. By 
cl. 12 of his will the testator gave to his trustees free of duty the sum of £50,000, 
which he defines as “the maintenance fund,” to be held upon the following 
trusts: until the expiration of a period limited so as to avoid infringement 
of the rule against perpetuity, or until his house called Boyton Manor should be 
sold, whichever should be the earlier date, which date is called ‘the date of 
termination,” upon trust first to apply such part of the income arising from the 
maintenance fund as his trustees should think fit towards the payment of certain 
outgoings of the Boyton Manor estate, with power to apply part of the.capital 
of the maintenance fund for expenditure of a capital nature at their discretion. 
Then : 

.. . to pay any part of the said income not in their opinion required for the afore- 
said purpose to the person for the time being having an interest in possession under the 
trusts declared in cl. 11 hereof [i.e., tne trusts affecting the Boyton Manor estate]. 


As from the date of termination, the maintenance fund was to fall into and 
form part of the testator’s residuary estate. The residue was given upon trust 
for conversion and upon further trusts to pay the income to the defendant, 
Lord Bicester, for life with other provisions to take effect after his death. 

The testator died on Mar. 22, 1939. His will was duly proved by Sir George 
Herbert and Lord Bicester. A vesting assent in favour of Sir George Sidney 
Herbert was duly executed, but he, the first tenant for life under the settlement, 
died without issue, never having been married, on Jan. 30, 1942. Thereupon 
the limitation in favour of the plaintiff took effect so that the plaintiff is now 
the tenant for life in possession of the estate. A vesting assent in his favour 
has been duly executed and the story concludes with the fact that the Boyton 
Manor estate has been sold by the plaintiff and is now represented by a sum of 
capital money. 

The question which arises is now not exactly as stated in the summons because 
the sale had not been effected at the date of the issue of the summons. The 
question as it now presents itself is whether the Boyton Manor estate having 
now been sold by the plaintiff pursuant to the powers conferred.on him under 
the Settled Land Act, 1925, the income of the maintenance fund mentioned 
in cl. 12 of the will continues to be payable to the plaintiff during the remainder 
of his life, or whether, on the contrary, the maintenance fund has fallen into 
the testator’s residuary estate according to the expressed intention of the testator 
that-it should do so. There is no question of construction so far as the will is 
concerned. There can be no doubt that, according to what the testator wished, 
now that the estate has been sold, the maintenance ‘fund was intended and is 
expressly directed to fall into residue. 

I have now to consider whether that intention has been frustrated and set- 
aside by the terms of the Settled Land Act, 1925, s. 106. Sect. 106 provides : 

(1) Ifin a... will . . . a provision is inserted (a) purporting or attempting, by 
way of direction, declaration, or otherwise, to forbid a tenant for life . . . to exercise 
any power under this Act... or (6) attempting, or tending, or ‘intended by a 
limitation, gift, or disposition of . . . real or . . . personal property . . . to prohibit 
or prevent him [%.e., the tenant for life] from exercising, or to induce him to abstain 
from exercising, or to put him into a position inconsistent with his exercising, any 
power under this Act... that provision, as far as it purports, or attempts, or tends, 
or is intended to have, or would or might have, the operation aforesaid, shall be deemed 
to be void. (2) For the purposes of this section an estate or interest limited to continue 
so long only as a person abstains from exercising any such power or right as aforesaid 
shall be and take effect as an estate or interest to continue for the period for which 
it would continue if that person were to abstain from exercising the power or right, 
discharged from liability to determination or cesser by or on his exercising the same. 

It will be observed that in this will all that is given to the tenant for life during 
the continuance of his ownership of the Boyton Manor estate is such part of the 
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income as is not, in the opinion of the trustees, required for t : 
discharging outgoings, and so forth, and it has been ued ae cant . 
an argument to which, it seems to me, a good deal of weight ought to be attached) 
that as soon as the estate was sold there was no room for the exercise of any 
opinion by the trustees, and that, therefore, the direction to pay the income to 
the person for the time being interested in the estate in possession was something 
which could not, according to its terms, take effect.. If the matter had been 
free from authority, and I were able to deal with it without regard to previous 
decisions of the court, I should, I think, have been considerably influenced by 
that consideration. 

I was referred to certain decided cases; and in particular to Re Ames, Ames v. 
Ames (1). The headnote, so far as it relates to the point which now falls to me 
to decide, is not quite accurate : 


Personal estate was bequeathed on trust to apply the income in keeping up a sea 
wall and ornamental grounds on settled real estate and on trust to pay the balance 
of the income to the tenant for life of the real estate during liver in being and 21 years, 
with a proviso that, if the tenant for life should become disentitled to the possession 
or income of the real estate, the settled personal estate should sink into the residue. 

It was held in that case by Norrtu, J.: 


as that this proviso was void under the Settled Land Act, 1882, s. 51, and that the 
et for life who had sold the real estate was still entitled to the income of the personal 
estate. 


The inaccuracy of the headnote consists in the reference to the word “ balance ” 
because the actual words of the will are these: first, there is the direction to 
apply income in keeping up the sea wall and other matters connected with the 
settled estate, walks, drives, orchards, woods, and so forth, and then there is a 
provision in these words : 

And if in any year during the continuance of the aforesaid trusu (which trust I declare 
shall be deemed to commence from the period of my death), there shall be any surplus 
dividends unapplied to the purposes aforesaid or any of them, such surplus dividends 
shall at the expiration of every such year be paid to the person who under or by virtue 
of the trusts and provisions of :wy said will and this or any other codicil or codicils 
thereto shall for the time being be entitled to the possession or to the receipt of the 
rents and profits [of the settled property]. 


I am not sure that there is much difference between “‘ balance ”’ and “‘surplus ”’, 
but each of those words presupposes a primary expenditure which is first to 
be brought into account before ever a balance or a surplus can be ascertained. 
While I think there is very little difference between ‘‘ balance ”’ in the headnote 
and “ surplus,”’ which appears in the words of the will itself, I am equally unable 
to see any real distinction between ‘‘ balance,”’ ‘‘ surplus’ and ‘“‘ any part of 
the ... income not ”’ in the opinion of the trustee ‘“‘ required.”? Each of those 
expressions seems to me to presuppose what I have called a primary expenditure, 
and yet in Re Ames (1) it was held by Nortn, J., whose decision I should only 
distinguish if I could see adequate grounds for it, that, notwithstanding any 
such consideration, sect. 51 of the Act of 1882, corresponding, as I have said, 
with sect. 106 of the Act of 1925, operated to frustrate the express intentions of 
the testator. 

Another case which bears upon the point is Re Smith, Grose-Smith v. Bridger 
(2) which differed from Re Ames (1) chiefly in that the settlement of the personal 
estate, with the proviso for the determination of the trusts in the case of asale, 
was effected through another instrument from that which effected the settlement 
of the estate. That having been done by the testator’s will, it was his widow 
who attempted to put a veto on the sale. 

Dealing with the matter as best I can, and with the somewhat strange words 
with which the section opens, I find myself obliged to decide whether this pro- 
vision attempts or tends, or is intended, to have the deterrent effect which the 
section indicates. I am not sure that it attempts anything. I am not sure 
that it is intended to do so, and it may have been the testator’s intention not 80 
rouch to prevent a sale under the Act as to enable successive tenants for life to 
live in the settled mansion house, or, at any rate, to assist them to do so. But, 
in view of the decisions in Re Ames (1) and Re Smith (2) I cannot avoid coming 
to the conclusion that, whatever was intended by the words in question, it does | 
tend to induce the tenant for life not to exercise his powers of sale under the 
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Act. I have tried to discover some other Act of Parliament in which are Me 
“tend ” or ‘‘ tending ” is to be found. There may be many such, but I nit a 
succeeded in finding any. ‘‘ Tending” is an extremely vague and an ae ree act 
wide word. Whatever other tendency the “ disposition’ may have had, Sp pr 
judgment it does incline towards inducement to a tenant for life see ; pa 
property if, in his discretion, he thinks proper to do so. It may well be that be 
tenant for life would have sold in-any event. It may be that this provision sage 
no difference to the decision which he weuld have reached. It may be that 
he never thought about it. But the tendency of the provision seems to ssi in 
the light of the two cases which I have mentioned, to be a tendency inc ne 
towards an inducement that the tenant for life should retain, and not sell, the 

tled property. 
Sits Hecate Romer, J., in Re Patten, Westminster Bank v- Carlyon (3) 
contains nothing which seems to me inconsistent with the conclusion at which 
I have arrived. There are numerous other decisions, including that of Re 
Simpson, Clarke v. Simpson (4), to which I do not propose specifically to refer. 

The result is that, much as I should enjoy the mental exercise of attempting 
to distinguish this case from Re Ames (1) and Re Smith (2), I do not think that 
any such attempt on my part would be fruitful or justified, and that any dis- 
tinction between this case and those cases would merely be to create confusion 
and uncertainty. Iam therefore, in my judgment, bound to answer the question 
which has been put to me by declaring that, the Boyton Manor estate having 
now been sold pursuant to the powers conferred upon the plaintiff by the Settled 
Land Act, 1925, the income of the maintenance fund mentioned in el. 12 of the 
will will continue to be payable to the plaintiff during the remainder of his life. 

Declaration accordingly. Costs of all parties to be taxed as between solicitor and 
client paid out of the testator’s residuary trust fund. 

Solicitors : Nicholl, Manisty, Few & Co. (for the plaintiff and the trustees) ; 
Slaughter & May (for the tenant for life of the residuary estate). 

[Reported by B. ASHKENAZI, Esq., Barrister-at-Law.] 





MILLS & ROCKLEYS, LTD. v. LEICESTER CITY COUNCIL. 


{(Krne’s Benon Division (Lord Goddard, L.C.J., Humphreys and Henn 
Collins, JJ.), January 28, 29, 1946.] 


Town and Country Planning—Advertisements—Power of local authority to prohibit 
the use of a wall of dwelling-house for advertising purposes—‘‘ Structure ’’— 
Town and Country Planning Act, 1932 (c. 48), s. 47 (5), (8)—Town and 
Country Planning (Interim Development) Act, 1943 (c. 29), ss. 5, 15 Sched. I. 

The appellants, a firm of advertising contractors, were the owners of a 
dwelling-house and they proposed to use the exterior wall of the house for 
the display of pictorial advertisements. The house was within the area 
which, under a scheme to be prepared under the Town Planning Acts, 
1932-1943, was to be protected in respect of advertisements. The res- 
pondents, as the interim development authority, served the appellants with 
a notice, under the Town and Country Planning (Interim) Development 
Act, 1943, s. 5, of their intention to make an order prohibiting the use of the 
exterior wall of the house for the purposes of advertising. On appeal to a 
court of summary jurisdiction, the justices held that the respondents were 
entitled to take the proposed action. Frém this decision a case was stated 
for the opinion of the High Court at the request of the appellants :— 

HEtp : sect. 5 of the 1943 Act must be read subject to the provisions of sect. 
47 (8) of the 1932 Act, which did not empower a local authority to prohibit 
or control in advance a prospective advertisement or the use of a building 
for its display. The appellants were therefore entitled to the relief asked 
for and the notice served by the respondents must be set aside. * 

Per Lorp Gopparp, L.C.J., ‘‘ Structure’? means something which is 
constructed, and therefore includes a wall. 


[EDITORIAL NOTE. Under the Town and Country Plannirg Act, 1932, a local 
authority may serve notice requiring the removal of unsightly advertisements set up 
in an area to which a scheme applies. They may not, however, forbid the erection 
of structures for the purpose of advertising, which appears to enjoy & very advantageous 
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aE eles oe In view of this express prohibition an authority cannot 
ee _ c = = of the Town and Country Planning (Interim Development) Act, 
a N A es rain the use of a structure for advertising, since an interim scheme under 
Ac pes not include something expressly prohibited by the principal Act. The 
ere oe 5 is a & local authority to restrain the use of land, while a 
re a ~! Eele , NM & manner which will be contrary to the provisions of the 
As TO ADVERTISEMENTS, see HALSBURY Hailsh 
é ’ 4 am Edn., Vol. 32, . 238-240 
paras. 356-361 ; and ror Caszs, see DIGEST, Vol. 38, pp. 178, 179, Nos. 201.204.] ; 


SPECIAL Cask stated by the justices for the city i 
PECIA: y of Leicester under the Summary 
Jurisdiction Acts, 1857-1879. The facts fully i 
Eehesenms, TACT, iS are fully set out in the judgment of 
A. M. Lyons, K.C., and J. P. Stimson for the appellant: 
Roger Willis for the respondents. a i: 


_ Lorp Gopparp, L.C.J.: This is a special case stated by the justices of the 
city of Leicester in a proceeding taken under the First Schedule to the Town 
and Country Planning (Interim Development) Act, 1943. The matter arises 
in this way. On Nov. 29, 1944, the town clerk of Leicester served upon the 
appellants, who were the owners of a dwelling-house known as No, 320 Nar- 
borough Road in the city of Leicester, a notice which stated that 

- . . the interim development authority do hereby prohibit the following develop- 
ment, namely, the use of the exterior wall facing towards Haddenham Road of the 
dwelling-house known as No. 320 Narborough Road, Leicester, for advertising purposes, 

The notice went on to state 


. . . the grounds on which the said authority propose to make this order are as 
follows: 1. That a resolution to prepare a scheme under the Town and Country Planning 
Act, 1932, is in force with respect to an area within which the said dwelling-house is 
situate. 2. That the said development began to be carried out after July 22, 1943 
[which was the date when the 1943 Act came into operation]. 3. That the said develop- 
ment is not in accordance with the terms of the interim development order. 4. That 
no permission has been given under the said order for such development. 5. That the 
Leicester City Council acting as aforesaid are satisfied thet it is necessary and expedient 
to make the said order having regard to the provisions proposed to be included in the 
said scheme [those seem to me to be very material words] namely, that the said area 
within which the said dwelling-house is situate shall be specified in the said scheme 
as land to be protected under the Town and Country Planning Act, 1932, in respect 
of advertisements. 

In other words, the council gave notice to the tenant and the owners of the 
house that in the interim scheme which they were preparing they were proposing 
to prohibit the use of this house, or the wall of this house, for the purposes of 
advertising. There is no question but that the appellants in this case, Mills 
and Rockleys, Ltd., intended to use and had begun to prepare the exterior 
wall of this house for the purpose of an advertising station. 

The First Schedule to the 1943 Act provides : 

2. If any person served with such a notice aforesaid desires to dispute any allegation 
contained therein, he may, by written notice served on the clerk of the court and on 
the interim development authority within twenty-eight days from the date of the service 
. . . @ppeal to a court of summary jurisdiction . . . and the interim development 
authority shall not take the proposed action pending the final determination or with- 
drawal of the appeal. 3. If on any such appeal the court of summary jurisdiction are 
satisfied that the interim development authority are entitled to take the proposed 
action on the grounds specified in the notice, they shall dismiss the appeal and shall . 
by their order empower the authority after the expiration of the said period of twenty- 
eight days, to remove or pull down the building or work, or to execute the required 
alterations or works or, as the case may be, shall by their order prohibit the building 
or land from being used after the period aforesaid ‘without the permission, of the suthority 
or in contravention of any conditions subject to which that permission was granted, 
but, if they are not so satisfied, they shall ellow the appeal . . . 

In other words, the paragraph of the Schedule in effect gives a court of sum- 
mary jurisdiction a power to grant an injunction against the carrying out of 
the proposed works which are stated to be in contravention of, or not in accord- 
ance with, the interim scheme which has been prepared, and may prohibit the 
further continuance of those works. The appellants took these proceedings 
because they wished to challenge the authority of the city council, as the interim 
development authority, to prohibit them from using this wall as an advertising 


station. 
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: 15 
The Town and Country Planning (Interim Development) Act, 1943, 8. 109, 
provides that that Act “ and the principal Act ” [which is the Town ae ee 
Planning Act, 1932] ‘‘ may be cited together as the Town and Country Pla : ei 
Acts, 1932 and 1943.” It does not say in so many words that they are to os 
read together, but they are to be cited together, and the 1932 Act is the Vieira 
Act.”? One has to see, in the first place, whether any provisions of the pees 
Act are repealed or amended by the 1943 Act, and certain ae dois i ee 
principal Act are repealed by sect. 2 of the 1943 Act ; but sect. 47 0 . rae 
Act is not, so far as I can see, or as has been pointed out to the court, affecte 
in any way by the 1943 Act. Section 47 of the 1932 Act deals with the pone 
of a town and country planning authority with respect to advertisements, an 
by sect. 47 (1) it is provided that pane: 
re it appears to the responsible authority that an advertisement displeyed or & 
esting oo A in the area to a Hien a@ scheme plies seriously injures the pert! of 
land specified in the scheme as land to be protected under this Act in respect of adver- 
tisements, the authority may serve . . . upon the owner of the advertisement . . . 
@ notice requiring him to remove it... 


I may say here that there is no provision in the Act, so far as the court is 
aware, dealing expressly with the inclusion in a scheme of provisions with regard 
to advertisements, but the Act is wide enough, I think, to make it clear that a 
local authority can say, in preparing a scheme, that a certain part of their 
district, or the whole of it, is to be protected with regard to advertisements. In 
other words it gives them the power to take proceedings and exercise the powers 
which are given by sect. 47 in regard to advertisements which are unsightly 
or unsuitable in any part of the district which they like to specify. 

There is no question raised here but that Narborough Road, Leicester, is a 
district which has been protected so far as advertisements are concerned. Sect. 47 
(1) as I have just said, provides that if an advertisement which can be objected 
to on what I may call aesthetic grounds, or affecting the amenities of the district, 
is put up, the local authority can require that it shall be taken down, and, by 
other provisions in the section, if the owner does not take it down they can go to 
the court and get an order, and then the exvenses of taking down the advertise- 
ment have to be paid by the person who ought to have taken it down. Sect 
47 (5) provides that 


Where a scheme specifies any land in the area to which the scheme applies as land 
to be protected under this Act in respect of advertisements, the scheme may contain 
provisions enabling the responsible authority subject to such conditions as may be 
specified in the scheme to avthorise the display of any particular class of advertisements, 
either unconditionally or subject to any conditions in respect of the position or manner 
in which, or the period during which, the advertisements may be displayed, and con- 
ferring upon any person aggrieved by a decision of the responsible authority in relation 
to such authorisation as aforesaid a right of appeal to a court of summary jurisdiction. 

That is a subsection which enables the authority to authorise advertisements, 
subject to conditions. It is impossible to read that subsection as authorising 
the local authority to prohibit advertisements, which is the very antithesis of 
authorising advertisements. 


Then in sect. 47 (8) one finds it is provided that 


Save as provided by this section, [that is to say, saving the rights of the authority 
to object to a particular advertisement once it is up] a scheme shall not contain any 


provision prohibiting or controlling the erection or use of structures for the purpose 
of advertising .. . 


Those words seem to me as clear as any words can be—that Parliament has 
chosen to put advertising space or sites in a peculiarly favourable position, and it 
has said that a scheme which a town planning authority prepares is not to inter- 
fere with the use of structures for the purpose of advertising or advertising 
stations. That is no doubt a very valuable privilege which is given to adver- 
tising, but Parliament has seen fit to insert that, for good reasons, and it may be 
that they considered sufficient protection was given to the neighbourhood by 
the powers of the local authority to object to particular advertisements when they 
were put up and also by their power to impose certain conditions with ‘regard 
to the use of advertising stations. Except for the provisions which are contained 
in the earlier subsection, it is perfectly clear that the scheme must not contain 
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a provision which prohibits or controls, otherwise than is provided in the section 
the ae or use of structures for the purpose of eigartitkue. That is just 
exact y what the interim scheme in this case does: it prohibits the use of this 
particular wall as an advertising station. 

AD hen bees to the 1943 Act, I can find nothing in that Act which refers to 

is sect. or cuts down or limits the emphatic prohibition which sect. 47 (8) 
contains. Sect. 5 of the 1943 Act in effect says this, that where an interim 
order is made, and the authority are preparing a scheme (which will afterwards 
have to be submitted to the Minister and approved by him'before it becomes 
finally binding) no one shall carry out development of land and put land to a 
particular use in a manner which will be contrary to the provisions of that scheme. 
In other words, “* Prevention is better than cure.’? Where the local authority 
is getting out a scheme, they are not going to have, says Parliament, builders and 
owners of property developing their land contrary to the ideas that are contained 
in that scheme merely because the scheme has not yet been finally approved ; 
because if the scheme is finally approved you would have the state of affairs that 
while it has been under discussion development has been going on in a manner 
contrary to the ideas and so forth which are contained in the scheme which it is 
expected or hoped will be approved. Part of sect. 5 enables the authority ‘‘ where 
the development consists of any use of the land or any building thereon, by 
order ”’ to ‘*‘ prohibit that use, and, where necessary, reinstate the land,”’ which 
is what has been done here : they have prohibited the use of this land, or this wall, 
for advertising purposes. But there is nothing in sect. 5 of the 1943 Act which 
affects sect. 47 of the 1932 Act, and accordingly it follows that, with regard to 
any interim scheme which the local authority or the town planning authority 
may prepare and which will be an interim scheme under the 1948 Act, it is quite 
clear that that scheme must not “‘ contain any provision prohibiting or controlling 
the erection or use of structures for the purpose of advertising.”’ It is useless 
to inquire why that special protection is given to advertising ; the statute clearly 
does give it; and of course if the scheme does prohibit something which the 
statute says shall not be prohibited, it follows that the owner has a right to 
complain to the court and say “I ask you to set aside this order and to declare 
that the town planning authority cannot impose this term upon me.” 

The order of the magistrates in this case has, it seems to me, not given effect 
to sect. 47 (8) because they have in terms prohibited the owners of this property 
from using it as an advertising station, in spite, as I say, of the clear provisions 
of this section. Counsel for the respondents, who has put the matter as clearly 
as it can be put, has really had to base his argument mainly upon the use of the 
word ‘‘ structure ’’ in the subsection, and he says that that doesnot apply to the 
wall of a house. I am bound to say that I cannot understand that argument. 
A “‘ building,” by the definition section of the Act, includes a “ structure,” and 
therefore things which would not ordinarily be called ‘‘ buildings ”’ are included 
in that term where the word ‘“‘ building ” is found in the Act. But to say that a 
wall is not a “structure ’’ seems to me to be really impossible. ‘‘ Structure ” 
means something which is constructed. It is not everything thatis ‘‘constructed” 
that would ordinarily be called a “ building,” but every building is a “ struc- 
ture.”’ I can see no ground for saying that the use of a wall, is not the use of a 
structure and therefore it can be prohibited as an advertising station under 
the Act. 

I called attention, in the course of the argument, to another prohibition which 
is contained in the 1932 Act, that is to say sect. 12 (3), which prevents a scheme 
applying to agricultural land. So that there, at any rate, are two things which 
the Act says are not to be included in the scheme at all—agricultural land and 
advertising stations. Therefore it follows that if a scheme does include in it 
provisions regarding agricultural land or advertising stations, so far as that is 
concerned the scheme is bad and cannot be enforced. 

For these reasons, in my opinion, the justices came to an incorrect conclusion, 
and this appeal must be allowed. It follows that the relief asked for in the 
complaint filed before the justices must be granted, and that the notice (I think 
this is the right order to make) of Nov. 29, 1944, served by the respondents on 
the appellants, must be set aside. The justices tell us that their decision was ‘“‘that 
the respondents were entitled to take the proposed action, and we hold that 
the respondents were not entitled to take the proposed action. 


428 [Arr. 6, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


Humpureys, J.: I agree that the appeal should be allowed, and the order 
referred to in the case, an order prohibiting the use of the exterior wall for 
advertising purposes, set aside. I do not desire to add anything to the judgment 
of Lorp Gopparp, L.C.J., with which I entirely agree. 

Henn Corts, J. : I agree. I think the first and the fundamental question 
is whether the 1943 Act has enlarged the ambit of schemes, or the powers to 
make schemes in respect of advertisements, beyond the provisions of the principal 
Act of 1932. The 1943 Act provides, by the interpretation section, sect. 14 (3), 
in these terms : 

Any reference in this Act to the principal Act . . . [that is, the Act of 1932] shall 
. . . be construed as 9 reference to'that Act... as amended by. . . this Act. 

There is no express amendment, such as in regard to advertisements, in the 
1943 Act of the 1932 Act, and therefore prima facie when they are to be read 
together, the governing Act is the principal Act. Sect. 5 (1) of the 1943 Act 
is that under which the resolution of the order complained of purported to have 
been made, and that provides that 

If while a resolution to prepare or adopt a scheme under the principal Act is in force 
with respect to any area, any development of land within that area is carried out after 
the commencement of this Act otherwise than in accordance with the terms of the interim 
development order or of permission granted under that order, then, subject to the 
provisions of this section, the interim development authority may, if they are satisfied 
that it is necessary or expedient so to do having regard to the provisions then proposed 
to be included in the scheme . . . (b) where the development consists of any use of the 
land . . . by order prohibit that use... 

The controlling words of that section lie, it seems to me, in the latter part of 
sub-sect. 1, that the authority ‘‘ may if théy are satisfied that it is necessary 
or expedient so to do having regard to the provisions then proposed to be included 
in the scheme,” because one cannot conceive that they could find it “‘ necessary 
or expedient ”’ to include in the scheme anything which they had no power to 
include. That therefore throws one baek on the principal Act, and one has to 
ascertain whether, under the principal Act, they could make an order pro- 
hibiting the use of the side of the dwelling-house for the purposes of an advertise- 
ment. 

The principal Act, by sect. 11, specifies certain things which must be contained 
in a scheme ; by sect. 12, certain things that may be included ; and there is, 
for our purposes, a provision in sect. 47 (8) as to a particular matter which shall 
not be included in a scheme, and the-section is in these terms : 

Save as provided by this section, a scheme shall not contain any provision prohibiting 
or controlling the erection or use of structures for the purpose of advertising . . . 

Reading those two Acts together, and stopping there for a moment, it is quite 
clear that an order prohibiting the use of this particular side of this dwelling- 
house for the purposes of an advertisement could form no part of the scheme, 
under the principal Act. Counsel for the respondents was driven back to saying 
that this, though a hoarding, was not a ‘‘ structure ”’ within the meaning of the 
Act, but that view does not commend itself to my mind. I think it is quite 
clear that under the principal Act no such order as has been made could have 
been made, and that the principal Act is dominant, with respect to the ambit of 
a scheme, subject to any amendment which the later Act has provided. But no 
amendment has been made in respect of advertisements. 


Appeal allowed with costa here and in the court below. 
Solicitors : Field, Roscoe & Co., agents for Stone & Co., Leicester (for the 


appellants) ; Field, Roscoe & Co., agents for L. J. McEvoy, Town Clerk, 
Leicester (for the respondents). 


[Reported by C. St. J. NicHotson, Esq., Barrister-at-Law.] 
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FITZSIMONS v. FORD MOTOR CO., LTD. (AERO ENGINES) 


sag _ st ge (Scott and Somervell, L.JJ., and Vaisey, J.), February 
Workmen’s Compensation—Accident—Disease as injury caused b accident 
Succession of accidental injuries—Cumulative offect_—Vibrations caused by 
rapidly rotating instrument—‘ Raynaud’s disease.” 
i Judgments—Judicial decisions as authorities—Decision of Court of Appeal in- 
consistent with the decision of House of Lords. 
The appellant was employed by the respondents, from Sept., 1943, as a 
rotary fettler. His work consisted in holding, tightly gripped in the left 
hand, a hand machine, which was electrically operated and vibrated 2,800 
revolutions a minute, whilst with his right hand he pressed it against -the 
material to be cut, using the weight of his body to increase the pressure, 
B After about a year the appellant found his hand going dead. On the 
morning of Mar. 14, 1945, he got'a ‘‘ dead hand ” 3 times, and from that 
time was incapacitated, totally until June 18, 1945, and thereafter partially. 
Medical evidence was to the effect that the appellant’s condition was known 
as ‘ Raynaud’s disease,’’ and that each vibration caused by the rapidly 
rotating instrument was a tiny blow to the appellant’s hand and arm, 
transmitted to the nerves, causing small damage to their tissues, and 
C ultimately cutting off the flow of blood needed to keep the hand in a healthy 
condition. In an action for compensation under the Workmen’s Compensa- 
tion Act, 1925, the county court judge held that to constitute an injury 
by accident within the Act the workman must be suddenly and decisively 
attacked at his work, and that the graduali ruining of the appellant’s blood 
vessels did not bring him within the Act. On appeal the respondents 
D relied on decisions of the Court of Appeal which were inconsistent with - 
decisions of the House'of Lords :— 
: HELD : (i) the use of the instrnment involved a succession.of accidental 
injuries to the appellant and he was entitled to.an award. 
Burrell (Charles) & Sons, Ltd. v. Selvage (3) followed. 
(ii) it was the duty of the Court of Appeal to refuse to follow decisions 
of its own which were inconsistent with decisions of the' House of Lords. 


E [EDITORIAL NOTE, It is held that decisions of the Court of Appeal thet an injury 
caused by the cumulative effect of a succession of accidents is not an injury by accident 
are inconsistent with the decision of the House of Lords in Burrell v. Selvage (3), which 
the court accordingly follows in preference to its own earlier decisions, in eccordence 
with the principles recently recapitulated in Young v. Bristol Aeroplane Co. ( [1944] 
2 All E.R. 293). 

As To DISEASE AS INJURY By ACCIDENT, see HALSBURY, Hailsham Edn., Vol: 34, 
pp. 819-821, para. 1157; and For Caszs, see DIGEST, Vol. 34, pp. 271-273, Nos. 

F 5302-2310.] 


Cases referred to : 
*(1) Brintons, Ltd. v. Turvey, [1905] A.C. 230; 34 Digest 464, 3799; 74 L.J.K.B. 
474; 92 L.T. 578; 7 B.W.C.C. 1, H.L.; affg., S.7. sub nom. Higgins v. 
Campbell & Harrison, Ltd., Turvey-v. Brintons, Ltd., [1904] 1 K.B. 328, C.A. 
*(2) Innes (or Grant) v. Kynoch, [1919] A.C. 765; 34 Digest 272, 2308; 88 L.J.P.C. 
85; 121 L.T. 39; 12.B.W.C.C. 78. 
G *(3) Burrell (Charles) & Sons, Ltd. v. Selvage (1921), 90 L.J.K.B. 1340; 34 Digest 
272, 2309; 126L.T. 49; 14. B.W.C.C. 158, H.L.; affg., S.C. sub nom. Selvage 
v. Burrell (Charles) & Sons, Ltd., [1921] 1 K.B. 355, C.A. 
*(4) Steel v. Cammell, Laird & Co., Ltd., [1905] 2 K.B. 232; 34 Digest 271, 2302; 
14 L.J.K.B. 610; 93 L.T. 357; 7 B.W.CAC. 9.- ; 
*(5) Williams v. Guest, Keen & Nettlefolds, (1926] 1 K.B. 497; 34 Digest 272, 2310; 
95 L.J.K.B. 676; 134 L.T. 459; 18 B.W.C.C. 535. : 
H *(6) Cole v. London & North Eastern Ry. Co. (1928), 21-B.W.C.C. 87 ; Digest Supp. 
AprEsL by the applicant from an award of His Honour JupGE FRASER 
HARRISON made at the Salford County Court and dated Oct. 26, 1945. 
F. W. Beney, K.C., and H. Burton for the appellant. 
F. E. Pritchard, K.C., and J. S. R. Abdela for the respondents. 
Cur. adv. vult. 
Scorr, L.J. [delivering the judgment of the court]: This is an appeal 
by the workman from a judgment of His Honour Jupek FRASER HARRISON 
who held that the injuries to his left hand suffered by him in the employment 
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of the respondents were not caused by accident. In our opinion there was ee 
evidence to support that finding. The workman had been employed by t : 
respondents from about Sept., 1943, as a rotary fettler. His work a 

in holding a hand machine, tightly gripped in the left hand, which was electrica y 
operated and vibrated at 2,800 revolutions a minute, whilst with his right han 

he pressed it against the material to be cut, using the weight of his body to in- 
crease that pressure. After about a year the workman began to find the tips 
of the fingers of the left hand going dead in the morning. He showed it twice 
to the respondents’ doctor but was told it was not a * dead hand,’’ and each 
time he returned to work. Finally, on Mar. 14, 1945, he got a note from his 
own doctor, and on Mar. 15 took it to the respondents’ doctor, after trying to 
work that morning and 3 times getting a ‘“‘dead hand.’’ From that time on 
he was incapacitated, totally until June 18, 1945, and thereafter partially. The 
only question before the judge was whether it was an injury by accident. 

_ The doctor called for the workman examined him in June, 1945, and gave 
evidence that his condition was known medically as ‘‘ Raynaud’s disease,” 
caused partly by loss of blood in the tissues which caused the hand to go white, 
and partly by loss of blood in the nerves causing spasm or cramp in the blood 
vessels, damaging them and so constricting the flow of blood. The first cause, 
he said, is an upsetting of the balance of nervous control of the blood vessels, 
due to the tight grasping of a rapidly rotating instrument. Every time the tool 
is used the condition gets worse. It is the vibrations which cause the condition 
of the nervous system and not the vibrations acting on already diseased nerves. 
From the medical point of view the accident occurs when the workman uses the 
tool and the change takes place inside the limb. Every time he has to do the 
work the disease gets worse. The doctor would not have considered it unreason- 
able if the workman had given up work in Dec., 1944. . 

The facts are thus quite clear and undisputed. The judge accepted them as 
we have stated them, but held that to constitute an injury by accident within 
the Act the workman must be “‘ suddenly and decisively attacked at his-work,”’ 
and in effect that the gradual ruining of his blood vessels did not bring him 
within the Act. In our opinion he was wrong in so holding. Each vibration 
caused by the rapidly rotating instrument. was, as it were, an infinitesimal blow 
to the man’s hand and arm, transmitted to the nerves, causing an infinitely 
small damage to their tissues, and in the end cutting off the flow of blood needed 
to keep the hand in a healthy condition. Some men may have better powers of 
resistance to such attacks than others, but the mere fact that the breakdown 
does not occur until the cumulative effect of the tiny blows from the vibrations 
produces a certain degree of alteration in the nerves does not affect the character 
of the cause. 

In Brintons, Lid. v. Turvey (1), decided under the Act of 1897, and in Grant 
v. Kynoch (2), it was held that diseases caused by germs entering the body 
may be accidents within the Acts. In these cases there was a particular time, 
ascertainable or not, when the infection entered and the disease started. Does 
the fact that the disease or condition causing the disability is gradual in its onset 
and is the result of the cumulative - effect of successive occurrences prevent 
its being accidental ? In our opinion it does not. In Burrell v. Selvage (3) 
@ girl worker was over a long period of time getting slight cuts, which gradually 
caused poisoning. Lorp STERNDALE, M.R., said ( [1921] 1 K.B. 355, at p. 365) : 


_ I cannot seé that the fact that the condition results from several accidents prevents 
it from resulting from accident within the meaning of the statute. 


That view was upheld in the House of Lords. Lorp BucKMASTER said (14 
B.W.C.C. 158, at p.' 161) : 


It hes been decided by your Lordship’s house in the case of Grant v. Kynoch (2), 
and also in Brintons, Lid. v. Turvey (1) thet disease arising out of and in the course of an 
employment may in certain circumstances be regarded as an accident within the 
meaning of the statute, and be made the proper subject-matter of a claim for com- 
pensation. In the present-case there is no dispute that the disease from which the 
respondent suffered is a disease which distinctly arose out of the injuries that she 
received while in the course of her employment, and. it cannot be disputed that her 
cut and abrased fingers were on each occasion what would be called an accident within 
the meening of the statute. The only question, therefore, for consideration is whether 
when the disease is due not to one specific and definite accident: but to a series of 
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accidents, each one of which is specific and ascertainable though its actual influence 
on the resulting illness cannot be precisely fixed the workman is disentitled to the 
benefit of the statute. My Lords, I cannot find eny words in the statute which permit 
of such a construction. In the present case personal injury was suffered, it was suffered 
by accident, and the accident is no less accidental because it Occurred on @ series of 
occasions instead of on one ; it follows that the claim to compensation was properly 
established. I have only to add that I find that this opinion is in exact agreement 
with the line of reasoning adopted by the learned county court judge and the Court of 
Appeal, and, having regard to the fulness of the judgment of that court, in the terms 
of which I entirely agree, there is nothing further that I desire to add. The other noble 
Lords concurred. 

The respondents relied chiefly on Steel v. Cammell Laird (4). In that -case 
a worker using white and red lead, with which to smear rope-yarn for caulking, 
gradually became poisoned by getting it into his system. The Court of Appeal 
held that there was no injury by accident, and as one reason for that conclusion 
pointed out that if a gradual process could be an accident the workman would 
never know when to give notice of his claim That ground is not, in our view, 
consistent with the decisions of the House of Lords. In Williams v. Guest 
Keen (5) the court merely followed Steel’s case (4); and in Cole v. London & 
North Eastern Ry. Co. (6), it merely followed Williams v. Guest Keen (5), ATKIN, 
L.J., saying (21 B.W.C.C. 87, at p. 94) : 

If we were not bound by authority, I think there is a great deal which might be 
said for this workman. 

In this state of the authorities we think it is our duty to follow Burrell v. 
Selvage (3) and hold that the use of the drill involved a succession of accidental 
injuries to the workman and that he is entitled to an award. 

Appeal allowed with costs. 

Solicitors: Rowley, Ashworth & Co., agents for Rowley, Ashworth & Co., 
Manchester (for the appellant); John Whittle Robinson & Bailey, Manchester 
(for the respondents). 

é [Reported by C. St.J. Nicuouson, Esq., Barrister-at-Law.] 


WILSON v. CHATTERTON. 


[Court oF APPEAL (Scott and Somervell, L.JJ., and Vaisey, J.), February 
7, 8, 28, 1946.] 


Workmen’s Compensation—Accident—Epileptic drowned—No danger to normal 
healthy person—Disease not sole cause of death—Construction of statutes— 
Workrien’s Compensation Act, 1925 (c. 84), s. 1 (1). a 

Judgments-—Judicial decisions as authorities—Previous decisions of Court of 
Appeal inconsistent with general principles laid down by House of Lords. 

A workman, a known epileptic, while working in his employer’s field, 
fell face downwards, in a fit, at a place where there was a rut half filled 
with water and was drowned. Death was due to asphyxia. The place 
at which he was working was dangerous to him, though there would have 
been no danger to a normally healthy person. The county court judge 
made his award, under the Workmen’s Compensation Act, 1925, in favour 
of the employer, holding that-on the facts as found by him the case was 
covered by Lander v. British United Shoe Machinery Co., Ltd. (1):— 

Hetp : (i) Lander’s case (1) was inconsistent with the general principles 
laid down by the House of Lords and with other decisions of the Court 
of Appeal, and the court was therefore, in accordance with Young v. Bristol 
Aeroplane Co., Ltd. (5), bound to refuse to follow it.. pa 

(ii) unless a weakness or illness was the sole cause of an accidental injury 
to, or death of, a workman, the employer was, liable. ; 

(iii) the natural meaning of the positive words in the opening lines of the 
Workmen’s Compensation Act, 1925, Bt EL), entitled the workman to 
judgment, and there were no sufficient grounds for implying the exception 
upon which the judgment of Lander’s case (1) and the judgment in favour 

loyer alike rested. 
Lake ‘British United Shoe Machinery Co., Ltd. (1) not followed. 
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(EDITORIAL NOTE. The real besis of the workmen’s compensation legislation is 
formulated in sect. 1 (1) of the Act of 1925, which commences + ** Tf in any employment 
personal injury by accident arising out of and in the course of the employment is caused 
to a workmen, his employer shall . . .” Ina sense this makes the employer en insurer, 
and ir ascertaining causation the problem is analogous to thet of ascertaining a loss 
under @ policy of insurance. It follows that to escape liability en employer must show 
that a factor such as disee se was not merely a contributory factor but the sole cause of 
the-injury. There is no indication in the Acts that a workman is to be excluded from 
benefit by reason of disease, and it is held, thereforo, thet the reasoning which dis- 
tinguished Lander’s case (1) from Wicks v. Dowell (2) is unsound, and that Lander’s 
case (1) should not now be followed. 

As To CONSTRUCTION OF THE WORKMEN'S COMFENSATION ACTS, see HALSBURY, 
Hailsham Edn., Vol. 34, p. 799, para. 1133; and ror CASES see DIGEST, Vol. 34, 
pp. 238, 239, Nos. 2030-2042. ] 
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Digest Supp. ; 149 L.T. 395 ; 26 B.W.C.C. 411. 

#(2) Wicks v. Dowell & Co., Ltd., [1905] 2 K.B. 225; 34 Digest 266, 2265; sub nom. 
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5) Fife Coal Co., Ltd. v. Young, [1940] 2 All E.R. 85; [1940] A.C. 479; Di 
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APPEAL of applicant from an award of His Honour JupGE SHovE, made at 
Scunthorpe and Brigg County Court, and dated Oct. 29, 1945. | 

Marven Everett for the appellant. 

F. W. Beney, K.C., and Netl Lawson for the respondent. 

Y 
Scott, L.J. [delivering the judgment of the court]: In cerns oe 
the deceased workman met with an accidental death by drowni Er eR Echo 
f : es : : ing. At that 
moment he was on his employer’s premises doing his employer’s work in accord 
ance with his duty. Ho was working in a beet field. There had b = 
weather and the furrows in. the field had become filled with water : H a 
epileptic. This was known to his employer but we do not think thas ae 
increases, or that ignorance would diminish the employer’s liability He hee 
an epileptic fit and fell face downwards at a place where there § eae 
fulll of water. His death was due to asphyxi 2 was & rut half 
phyxia. No doubt owing to his fit h 
was unable to move his face out of the water. The place was dangerous re 
him, though there would have been no danger to a normally healthy person, ‘7 


A 
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Peg tmeage Merci gue sg his award in favour of the employer, holding 
ur y him the case was covered by the decision of this 
court in Lander v. British United Shoe Machinery Co., Ltd. (1). In that case 
the workman, a known epileptic, had a fit while crossing a hard floor to the 
lavatory. He fell and fractured his skull on the hard floor. The floor was held 
to be not in itself dangerous to normal people. This court reversed the county 
court judge, holding that the workman could not recover, distinguishing Wicks 
v. Dowell (2), on the ground that the workman in that case, also. an epileptic, 
was required to stand at a place which was dangerous in itself, namely, an open 
hatchway down which he fell as a result of a fit. In Martin v. Finch (3), and 
Ironmonger v. Vintner (4), also cases of epileptics, Lander’s case (1) was con- 
sidered by this court but distinguished on the facts. Counsel-for the appellants 
in the present case also sought, as we. think unsuccessfully, to distinguish 
Lander’s case (1); but he also submitted that Lander’s case (1) was wrongly 
decided and was inconsistent with general principles laid down by the House 
of Lords and with other decisions of this court.’ We agree with that submission, 
and act upon the liberty given us by the decision of this court in Young v. 
Bristol Aeroplane Co., Ltd. (5). There this court, whilst affirming the general 
rule that its own previous decisions are binding upon it, e2unciated three excep- 
tions, of which the first two were : 

(1) that the court is entitled and bound to decide which of two conflictirg decisions 

of its own it will follow ; (2) that the court is bound to refuse to follow a decision of its 
own which, though not expressly overruled, cannot, in its opinion, stand with a decision 
of the Hovse of Lords. 
We have come to the conclusion that we are free and indeed bound to refuse 
to follow Lander’s case (1); the more so as the question at issue in the present 
appeal is of fundamental importance to the right understanding of the real 
basis of workmen’s compensation, which is formulated in the first two and a 
half lines of sect. 1 (1), of the Act of 1925: 

If in any employment personel injury by accident arising out of and in the course of 
the employment is caused to a workmen, his employer shall. . . 

It is essential that these words should be construed as a whole with due regard 
to the light thrown upon each word by the other words associated with it. As an 
illustration of this aid to construction and the danger of disregarding it we 
would point out that insufficient attention is sometimes given to the word 
‘‘caused’’ and its proper meaning. Except that the original Act—that of 
1897—was restricted to certain categories of workmen, there has been no change 


* jn the language used by Parliament in these two and a half lines. The Acts 


- of 1897, 1906 and 1925 are in that respect identical, and that language has to be 


construed in its ordinary and popular meaning : seeeper LorpD Hatssury, L.C., 
in Brintons v. Turvey (6) ({1905] A.C. 230, at pp. 232, 233), following the same 
train of thought as he expressed in Lysons v. Knowles (7) ({1901] A.C. 79, at p. 85). 
The same thought was subsequently expressed by Lorp LoREBURN (who dis- 
sented) in Costello v. Owners of the Ship ‘Pigeon (8) ( [1913] A.C. 407, at p. 413), 
where, treating the legislation as remedial, he said : 


We ought not to read into it an exception without having in mind the neture of the 
remedy which is proposed by the Act itself. 


A consequential: principle of statute interpretation is involved. As was said 
by Matuew, L.J., in Smith v. Coles (9) ( [1905] 2 K.B. 827, at pp. 831, 832) : 


This court wovld be slow to... introduce exceptions that have not been made 
by the legislature. 
and by ScRUTTON, L.J., in’ Wood v. Wood (10) ( (1923) 16 B.W.C.C. 208, at 
p. 216): 

I am rather disposed to think, though I do not know of any express authority for 

it, that, when you have en Act which is intended to lay down a general principle, you 
construe the exceptions rether egainst those who put them forward. 
In our view the natural meaning of the positive words in the two and a half 
lines in question entitles the appellant to judgment, and we see no sufficient 
ground for implying the exception upon which the judgment in Lander’s case 
(1) and the judgment below in favour of the employer alike rested, 
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rpose of the legislation was, beyond all doubt, to put hes 
the employer an obligation to pay to his workman or the letra pp bi 
tatives compensation for the result of personal injuries incidental to : & sate 
ment, for which no action for damages lay either at common law ee a sia 
of statutory duty. In this sense it made the employer an insurer, an ney i. 
ance aspect is important, for it helps to guide interpretation where t ee atu af 
language is open to doubt. The object of the legislation was essential Pract j 
and it was no part of the purpose of Parliament to make the spaee te nine 
rest finally on the back of the individual employer. It was ping at iit ar 
start that the risk would be re-insured, as in fact happened, and t ee - 
insurance premiums, as an item in the cost of production or of services ren rye : 
the community at large of course has had to carry the ultimate burden o yak 
social reform in the price of goods or services. At an early stage in t F 
judicial interpretation of the legislation, it was realised that the problem o 
ascertaining causation in the case of accidental injuries. within the Act was 
analogous to the problem of ascertaining a loss under a policy of insurance. 
In other words the normal rule of causa proxima applied ; _see the judgments 
in the Court of Appeal in Wicks v. Dowell (2), where the court acted on the insur- 
ance principle. It is true that the words “ arising out of and in the course of 
the employment ”’ impose two conditions precedent to the statutory obligation 
of the employer, and that the words “ out of” introduce a factor which might 
seem to throw back the inquiry into causation one step further from the final 
effect, than the words ‘in ‘the course of.” But so to read the condition is, 
in our opinion, to mis-read it. It is only if the accidental injury has no causal 
connection with the employment at all that it can be said not to arise out of it, 
though it may occur in the course of it. It is for that reason that the employer 
cannot escape liability by showing that some factor such as disease is a pre- 
disposing or even contributing cause of the injury ; he must show that it is the 
sole cause; as has been said frequently in decided cases. 
The statutory language contains no words which qualify its absolute generality. 
Any person, man, woman or child, who is a workman, if employed is entitled to 
compensation for injury accidentally caused, which arises out of and in the course 
ofthe employment. There is no pre-requisite of a medical examination to qualify 
him for admission to the benefit of the Act. There is no hint of an exclusion 
from these benefits of any pexson because at the moment of injury he is suffering 
from disease, or any physical or mental disability which may render him more 
prone to accidental injury arising out of his employment. There are many 
cases cited in WILLIs’s WORKMEN’S COMPENSATION, 37th Edn., pp. 8-14, which 
would have been decided adversely to the workman had such been the meaning 
of the statutory language. _ Indeed, the unqualified phrase “‘ injury by accidert ”’ 
is inconsistent with such a‘reading of the statutory obligation on the employer. 
As was pointed out by Lorp Loresurn, L.C., in Warner v. Couchman (11) 
( [1912] A.C. 35, at p. 38), the words are “injury by accident ”’ not “ by an 
accident.” It suffices if the injurious event is in any reasonable sense accidental ; 
and that event must be judged from the workman’s point of view: Clover v. 
Hughes (12) ({1910] A.C., 242, at p. 245), and Trim School v. Kelly (13). Both 
those decisions are in our view directly relevant to the present case; indeed 
when. considered in the light of Fenton v. Thorley (14), and Fife Coal Co., Lid. 
v. Young (15), they are in truth conclusive in favour of the workman. Flanagan 
v. Ackers Whatley (16), McFarlane v. Hutton (17), and Moore v. Tredegar Iron 
Co. (18), are all decisions in which the Court of Appeal followed the principle, 
as we see it, laid down by the House of Lords in the decisions we have mentioned, 
and all three were cases in which the workman suffered from weakness or disease 
of the heart, and death occurred without his being subjected to any abnormal 
strain. The principle which emerges is that unless the weakness or illness of the 
workman is the sole cause of the accidental injury to, or death of, the workman, 
the employer is liable. We can see no difference-in principle between a bodily 
condition involving recurrent fits of epilepsy on the one hand, and on the other 
the various contributing causes unconnected with the employment which were 
féatures of the decisions we have cited. Some of the relevant decisions appear 
in WILLIS’s WORKMEN’S COMPENSATION, 37th Edn., in the sub-division of his 
text entitled ‘‘ Personal Injury by Accident’ (pp. 8 e¢ seg.), and some in 
that of the words “Arising out of the Employment ” (pbo 44 af eegt, 


The general pu 
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but the dividing line between the two topics is artifici 
the court has to interpret is the whole of the tae a arc a Laat: 
in the first two and a half lines of sect. 1 (1), and in our view it is dangerous 
and misleading to break that substantive provision up into bits, then to attempt 
to ascertain *he meaning of each bit, and finally.to add—or fail to pad 
bits together in order to get the meaning of the whole. We infer that sick 
men and partially unfit and partly disabled men in employment were intended 
by Parliament to get the benefits of the Act just as much as the hale and hearty 
and perfectly fit men; for any intention of Parliament to exclude them must 
have found expression, and there is not.a hint of it. The historic addition of 
industrial diseases was made not because diseased men had no right of recovery 
from their employer under the statutory provision of compensation for injury 
by accident, but because it so often happened in diseases of the types to which 
legislation was directed that the unfortunate workman did not know who was 
the employer for whom he was working when he first contracted the disease. 
It -was chiefly, we think, to get over that difficulty that the disease provisions 
which now appear in Pt. IT of the 1925 Act were passed. 

In the case of Ironmonger v. Vintner (4), to which one of us was a party, 
it may be that the court did not realise how important and far reaching was 
the difference of principle between Wick’s case (2) and Lander’s case (1), and 
that for that reason the court was content to distinguish Lander’s case (1) on 
the facts. The present appeal has, however, made it necessary to consider 
the issue of principle, and on principle we think that Lander (1) should now be 
treated as bad law. On this basis. for the reasons we have set out, we consider 
that the facts in the present case bring it within the words of the Act and that 
the appeal should be allowed with costs, and an award made in favour of the 
workman. 

Appeal allowed with costs. 

Solicitors: Pattinson & Brewer, agents for Williams & Co., Peterborough 
(for the appellant); Tuck & Mann, agents for Davies & Thornton, Hull (for 
the respondent). 
[Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law.] 


Re KITSON & CO., LTD. 


[Court oF APPEAL (Lord Greene, M.R., Morton and Tucker, L.JJ.), February 
11, 13, 14, 15, 1946.] 

Companies— Winding up—Shareholders’ petition-—Company formed to take over 
a business—Business sold after 46 years—Construction of memorandum of 
association—Whether substratum gone—Just and equitable—Companies Act, 
1929 (c. 23), s. 168 (6). 

The appellant company (K. & Co.) was incorporated in 1899. By the memor- 
andum of association the objects of the company were stated in wide terms to 
be as follows: (i) to acquire and take over as a going concern a business, carried 
on elsewhere, under the style of K. & Co., ; (ii) to carry on the business of 
general engineering. On July 10, 1945, the appellant company agreed to- 
sell the business of K. & Co., its goodwill and all its assets. The company had, 
at the same time, a subsidiary, B. & Co., carrying on a similar type of busi- 
ness, but the premises were under requisition to the Admiralty. By reason 
of the sale of K. & Co., certain shareholders presented a petition, alleging that 
the substratum of the appellant company had failed and that it was just and 
equitable to wind it up. At the time of the sale of K. & Co., the then directors 
of the appellant company pa-sed a resolution in which it was contemplated 
to discontinue the engineering business and to use the money of the appellant 
company to purchase shares in a group of companies more or less insolvent. 
In proceedings against the appellant company and its then directors, an 
affidavit to this effect was filed, as a result of which the resolution was 
withdrawn. At the time of the hearing of the petition those directors, 
with one exception, were replaced and an affidavit was filed by one of the 
present directors of the appellant company stating that it was the intention 
of the company to continue with the engineering business and to acquire 
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the assets and undertaking of B. & Co., for the appellant compen rae 
affidavit which formed part of previous proceedings “was rbergae sae 
support of the petition for the purpose of showing that the appe ns gs a 
had no intention of carrying on the business of engineering, ners diet 
facts an order to wind up the sd ange, company was made. From 
order, the appellant company appealed :— ; 
HELD : (i) aineé the main and paramount object of the a aad 
pany was to carry on an engineering buinesss of a general nature the : 
of the business of K. & Co., which had been acquired about 46 years before, 
did not amount-to a destruction of the substratum of the appellant company, 
Re German Date Coffee Co. (1) explained and distinguished. a 
(ii) the intention of the board of directors, at a given moment, to ae 
continue the business of engineering had no effect on the determination 
of the question whether the substratum had gone. 

It is held that where 2, company is formed to carry on & partacu- 
rele hs geal abba inter alia, to ecquire ean existing business, the subsequent 
disposal of the business acquired is not necessarily @ failure of the substratum fe as 
to be a ground for compulsory winding up. So long as-the company can continue 
to carry on a similar type of business the position is distinguishable from that existing 
where the company is:formed to acquire end work a particular mine, or & patent as in 
the German Date Coffee cese (1). The material ttme for consideration is the date 
of the winding up petition, and if the company is then in a position to carry on & business 
within the principal object of its spares it is quite irrelevant that the directors 

ifferent intention at some earlier date. : 
sae WIinpinc Up wHERE WHOLE SusstratTuM Gone, see HALSBURY, Hailsham 
Edn., Vol. 5, pp. 545-548, para. 885; and ror Cases, see DIGEST, Vol. 10, pp. 821- 
826, Nos. 5353-5383. ] 
Cases referreu to : : 
*(1) Re German Date Coffee Co. (1882), 20 Ch.D. 169; 10 Digest 823, 5361; 51 
L.J.Ch. 564; 46 L.T. 327. 
*(2) Re Suburban Hotel Co. (1867), 2 Ch. App. 737; 10 Digest 821, 5354; 36 L.J.Ch. 
CCU We (a Pd A 
*(3) Cotman v. Brouwgham, [1918] A.C. 514; 9 Diest 78, 286; 87 L.J.Ch..379 ; 
119 L.T. 162; affg. S.C. sub nom. Re Anglo-Cuban Oil, Bitumen & Asphalt 
Co., Ltd., [1917] 1 Ch. 477. 


APPEAL by the respondents, Kitson & Co., Ltd., from a winding up order 
made by UtTuwarrt, J., and dated Dec. 17, 1945. The petition was presented 
by certain shareholders on the ground that the substratum of the company 
had gone. The facts are sufficiently set out in the judgment of Lorp GREENE, 
M.R. 

J. B. Lindon, K.C., and-T. M. Shelford for the appellants. 

G. R. Upjohn, K.C., and C. G. A. Cowan for the respondents. 


_  Lorp GREENE, M.R.: This is an appeal from an order of Uruwatt, J., 
as he then was, directing the compulsory winding-up of the company under 
the Companies Act, 1929, s. 168 (6), on the ground that it was just and equitable 
that the company should be wourd up. I do not propose to go into the facts 
which gave rise to this litigation or which emerged in the course of it, save 
so far.as may be necessary to explain the conclusions to which I have come. 
The ground upon which the respondents sought to have the company wound up 
is set out in the petition in para. 12: 

By reason of the aforesaid matters the company has disposed of its assets, has ceased 
to carry on the principal objects for which the said moneys were provided, the whole 
substratum of the company has gone and it-is not possible to carry out at a profit the 


essential purpose for which the company was formed ; and it is just and equitable 
that the company. should be wound up. 


That combination of words means, in my view, nothing more or less than that 
the substratum had gone. 
_ Before us, counsel for the respondents wished to introduce a further ground 
on which he said it was just and equitable that the company should be wound up. 
That ground, to use his own words, was that the directors had so behaved 
that the shareholders had justifiably lost confidence in them. I express no 
opinion as to the sufficiency or insufficiency of such a ground to justify the winding 
up of a company, 7.e., whether those bare facts would be sufficient in any given 
set of circumstances or whether something in addition, like bad faith or oppression, 
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might be required ; I do not go into it. 
counsel for the respondents set out some facts which he said could be collected 
from the evidence before the court and upon which he proposed to build that 
reason for winding up. We refused to allow him to go beyond the statements 
contained in his petition. It was quite manifest that the inference he was asking 
us to draw from the facts which he called to our attention was one which we 
should not be justified in drawing on the material which was before the court, 
for this very simple reason, that, had it been put forward as a specific ground 
for winding up in the petition, it would have been possible for the company 
to have gone into the matter with great fullness and a great deal more evidence 
might have been filed and, indeed, there might have been cross-examination, 
particularly as the inference which counsel for the respondents said he was going 
to ask us to draw involved in one branch of it an inference of fraud. In those 
circumstances, it appeared to us to be quite impossible to allow him in this 
court, on the meagre material to be found in the affidavits, on an issue which 
' had never been raised before, to go into that question. As the result of this 
ruling of the court he confined himself loyally to the matters alleged in his 
petition. 

The company was incorporated on Dec. 30, 1899: that is forty-six years ago. 
Its name is Kitson & Co., Ltd., and under cl. 3 (1) of the memorandum. of 
association the objects for which the company was established are thus described : 

(1) To acquire and take over as a going concern the business now carried on at 
Airedale Foundry, Hunslet, in the city of Leeds, under the style or firm of “ Kitson 
& Co.”, and all or any of the assets and liabilities [and] to erter into the agreement. 


Cl. 3:(2) begins : 

To carry on the busiress of locomotive engine manufacturers, ironfounders, mechanical 
engineers and manufacturers of agricultural implements and other machinery, tool 
makers, brass founders, metal workers, boiler makers . . . 

Cl. 3 (3) is: 

To cerry on any business relating to the winning and working of minerals, the 
production and working of metals, and the production, manufacture and preparation 
of any other materials which may be usefully or conveniently combined with the 
engineering or manufacturing business of the company, or any contracts undertaken 
by the company... 


The first argument which counsel for the respondents put before us—and I 
think it is right to take this first, because it is logically first—is that the pre- 
dominant object of the company was to acquire and take over and presumably 
to carry on the business of Kitson & Co., mentioned in el. 3 (1) of the memor- 
andum. The objects mentioned in cl. 3 (2) he said were merely subsidiary 
to that. We have no real information as to what the business of Kitson & Co., 
was in 1899, save what appears in para. 4 of one of the director’s affidavit 
sworn on Nov. 30, 1945, in which it is said : 

The business of the company is and has been since its incorporation that of engineers 
and manufacturers of engineering produce. Until 1938 the company was chiefly 
engaged in manufacturing locomotives but it has also from time to time (as conditions 
in the trade required) manufactured such things as machine tools, winders and mining 
machinery, .. . . 

In this case what happened was this with regard to Kitson & Co., putting 
it quite shortly : On July 10, 1945, the company, which was still carrying on 
business under the name of Kitson & Co., at the Airedale works, entered into 
an agreement to procure the carrying out of a sale and purchase, but, in effect, 
subject to the confirmation of the shareholders, it would be an agreement for 
sale by the company, and for convenience I may so refer to it, because it was in 
fact: sanctioned by the shareholders. Under it the business of Kitson & Co. 
was agreed to be sold to a purchaser, its goodwill and all its assets, with one or 
two minor exceptions, and, so far as the business of Kitson & Co. was poncemed, 
or what was left of it in 1945, it was assigned to a purchaser. That says counsel 
for the respondents, destroyed the substratum of the company, and he Var 
to the memorandum of association and says that it is in that sense phe the 
memorandum of association must be construed, because the purchase of Kitson’s 
business in 1899 was expressed to be the first in sequence of the ee aarti 
objects and all other powers and objects specified in the memorandum mus 


It has not been argued, for this reason : 
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be regarded as ancillary to the carrying on of that business. In my Kip 
that construction of the memorandum will really not bear examiuation. irs 
of all, the form of the memorandum is the common form where a business 1s mere 
acquired. It sets out in the usual way the acquisition of the beara ~ 
first step which the company is going to undertake. We are not considering 
now whether failure in 1899 to acquire the business of Kitson & Co. would have 
destroyed the substratum of the company. It might possibly have been thought 
that unless it got this business it was not really starting its career in the way 
in which the shareholders bargained it should be started; but the question 
we have to decide is whether, that business having been acquired 46 years ago, 
the disposal of it last year amounted to a destruction of the substratum. In my 
opinion, the main and paramount object of this company was to carry on an 
engineering business of a general kind. It was such a business that was carried 
on by Kitson & Co., and I cannot bring myself to construe this memorandum 
as limiting the paramount object and restricting the contemplated adventure 
of the shareholders to the carrying on of what could be called the business of 
Kitson & Co. The impossibility of applying such a construction seems to me 
to be manifest when one remembers that a business is a thing which changes. 
It grows or it contracts. It changes; it disposes of the whole of its plant ; 
it moves its factory ; it entirely changes its range of products, and so forth. 
It is more like an organic thing. Counsel for the respondents quoted to us a 
number of very well known authorities on which it has been held that on 
particular facts the substratum of particular companies-had gone. I do not 
propose to examine those authorities, because they do not assist me in construing 
this particular memorandum. It must be remembered in these substratum 
cases that there is every difference between a company which on the true con- 
struction of its memorandum is formed for the paramount purpose of dealing 
with some specific subject-matter and a company which is formed with wider 
and more comprehensive objects. I will explain what I mean. With regard 
to a company which is formed to acquire and exploit a mine, when you.come 
to construe its memorandum of association you must construe the language 
used in reference to the subject-matter, namely, a mine, and, accordingly, 
if the mine cannot be acquired or if the mine turns out to be no mine at all, 
the object of the company is frustrated, because the subject-matter which 
the company was formed to exploit has ceased to exist. It is exactly the same 
way with a patent, as, in the well known German Date Coffee case (1). A patent 
is a defined subject-matter, and, if the main object of a company is to acquire 
and work a patent and it fails to acquire that patent, to compel the shareholders 
to remain bound together in order to work some other patent or make some 
unpatented article is to force them into a different adventure to that which they 
contracted to engage in together ; but, when you come to subject-matter of a 
totally different kind like the carrying on of a type of business, then, so long as 
the company can carry on that type of business, it seems to me that prima facie 
at any rate it is impossible to say that its substratum has gone. So far as this 
stage of the argument is concerned, it is to my mind quite impossible upon the 
true construction of this memorandum of association to limit the paramount 
object of this company to the specific business of Kitson & Co., so as to lead 
to the result that as soon as Kitson & Co.’s business was sold the substratum of 
the company had gone. 

The position must be looked at, therefore, on the footing that the main and 
paramount object of the company is to carry on an engineering business. 
The company had a subsidiary—what is commonly called a 100 per cent. 
subsidiary—a company called Balmforth, carrying on a similar type of business, 
but for the moment having its factory and premises apparently under requisi- 
tion to the Admiralty, who were said to have used them as a warehouse. I 
am not quite clear about that, but I do not think it matters ; it was possessed 
of a factory and machinery. A question might have arisen, if the sole activity 
of the Company was the holding of shares in the subsidiary, whether or not a 
case could be made out for winding up the company. I must not be taken as 
expressing the view that such a case could have been made out; but what 
happened was that while the petition was pending, and in between two adjourn- 
ments, an agreement was entered into for the purpose of the company acquiring 
and taking over to itself the business of Balmforth. I have deliberately omitted 
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at this stage the earlier history ; all that I am concerned to examine for the 
ements is what the position of the company was at the date of the winding up 
“ = ; This_agreement was entered into subject to the consent of the share- 
olders. It seems to me that, if the agreement had gone through and this 
company had proceeded to carry.on the business of Balmforth which it would 
acquire under the agreement, a business of the same nature as that which 
Kitson’s had carried on, it would have been quite impossible to say that the 
A substratum of the company had gone. It might have been a good or a bad 
transaction for the company to enter into from a business point of view; but 
that is the last sort of thing that this court is concerned with in winding up 
cases. I think that the well known observations of Lorp Carrns, L.J., in 
Re Suburban Hotel Co (2) (2 Ch. App. 737, at p.-750) might usefully be cited in 


reference to a great deal of the argument which has been presented to us on behalf 
of the respondents : 


But what I am prepared to hold is this, that this court, and the winding up process 
of the court, cannot be used, and ought not to be used, as the means of evoking a judicial 
decision ‘as to the probable success or non-success of a company as a commercial 
speculation. This company may bécome successful, or may continue to be unprofitable, 
as I believe it. has hitherto been; and it may, therefore, hereafter re-appear in this 
court under different circumstances, but it is not for this court now to prorounce, 

C and ebove all, not for this court to pronounce on opinion-evidence, that this is likely 
to be an unprofitable speculation ; and that, therefore, at the wish of a minority of 
shareholders, against the will of a large majority, the company should be wound up 
and put an end to. 


it is not for us to say whether this venture is one which would be successful 
or would not be successful. That is a business matter for the shareholders to 
decide whether or not they would engage in it. It so happens that the share- 

D holders never had an opportunity of pronouncing their wishes with regard to 
‘the carrying out of that arrangement, and the reason was, that the winding up 
order was made. 

- The judge, subject to one matter which I am about to mention, as I read his 
judgment, would quite clearly have refused to make a winding up order. Down 
to this point he did not comment adversely, and it seems to me he had no material 
for commenting adversely on the question whether there was a real and bona 

E fide intention to re-embark in the engineering business at the time the matter 
was before him. Subject again to what I mentioned a moment ago, it is quite 
clear he was not prepared to question that. I myself would go further than 
that, because this question of intention on which counsel for the respondents 
laid very great stress is, I must confess, on the facts in this case, one which 
does not impress me. To say that the question whether substratum has gone 

F has not gone can be affected by the intention that happens to exist in the minds 
of the board at a given moment appears to me to be going into irrelevant 
considerations. First of all, the board is not the company. Let it be supposed 
that at the time of the sale of the Kitson business, so far as the board was 
concerned they thought that there was no chance and that it was not desirable 
for the company ever to start again into engineering. It certainly is not proved 
nor was it proved that the shareholders had any such intention ; but assume 

G that it was. A little time afterwards something might happen to make them 
change their minds. They might see a profitable opportunity of using the 
company’s money again in the engineering business. What has intention 
to do with it? We are dealing with the question of substratum, and to say 
that the substratum can exist at one moment and cease to exist a moment 
later, or vice versa simply through a change of intention of the board or of the 
shareholders (I know not which) seems to me co lead into a morass. 

H The situation as it appeared, without going into more detail, at the date when 
the hearing first began was put in general terms by one of the directors, in 
para. 18 of the affidavit which says this : 


Although at the date of the circular of July 20, 1945, and of the general meeting 
on July 30, 1945 [the circular and the general meeting related to obtaining the approval 
of the shareholders to the sale agreeraent of Kitson’s business] the possibility of the 
company being wound up was contemplated, the unexpected conclusion of the Japanese 
war and the prospect of the early de-requisitioning of the Luton works [that was the 
Balmforth works] has completely altered the company’s prospects. The company 
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oses to continue its engineering and manufacturing business and it is now con- 
a dered ‘6 be in an Raaningsane position to do so. Broadly speaking, it is the pga 
of the board to re-open the Luton works upon their being de-requisitioned, to ins 7 
there the company’s plant and machinery removed from the Airedale F magi: i 
continue the business of the company and its subsidiary, the Balmforth Co., on this 
site and, if found convenient. to liquidate the Balmforth Co., and transfer its ¢ssets 
and undertaking to the company. 


If that was the intention at the time, and it was made more concrete as the result 
of what happened during the trial, namely, by making the provisional agreement 
for the taking over of the Balmforth business it seems to me quite impossible 
to say that in the circumstances stated in that paragraph the substratum of 
the company had gone. I should add this by way of supplement: It is not 
really argued nor is there any fact to justify the proposition that this proposal 
for carrying on the Balmforth business was a wild cat scheme which had no 
prospect at all of financial success. If you have such a case as that, for instance, 
of the bank which has only £250 left, it is not a question of expressing an opinion 
on a question of business, for the court to say that you cannot carry on a bank 
with £250, nor would it be expressing an opinion on’ a matter of business if the 
court should say you cannot carry on an engineering business unless you have 
got at any rate a little working capital. That is quite a different thing altogether. 
Financial disability might be relevant. That is not the question here; there 
is no financial disability which would prevent the company carrying out those 
proposals. In my opinion the question 9f intention in this case has no real 
bearing on what we have to determine ; but, assuming that it has, here is the 
intention of the directors set out and they would have been able to test the 
wishes of the shareholders if the proposal for taking over the Balmforth Co. 
had been allowed to go to a general meeting.. As I have said, the winding up 
order intervened. 

The judge, down to this point and on those facts which I have shortly stated, 
would quite clearly have refused to make the order, but something happened on the 
last day of the hearing, namely, Dec. 17. On that date an affidavit was produced 
which had been sworn in some proceedings in the Chancery Division brought 
by a shareholder in the company against the company and its then directors, 
who, with one exception, are not, we are told, the directors now. The affidavit 
referred to the draft minutes of a resolution of the board which, it was said, 
had been passed, under which the money of the company, including the money 
it acquired from the sale of the Kitson business, was to be used in purchasing 
a number of shares in a variety of companies. It was stated in the affidavit 
that those companies were all more or less insolvént, indeed some of them were 
said to be in or about to go into liquidation, and that the prices to be paid for 
those shares were a gross overpayment. Indeed, if you took that affidavit 
at its face value, it raised a very serious case against the then directors. I 
do not wish in any way to discount that, but the use that was made of it, and 
junior counsel, who was then appearing alone for the present respondents, 
quite properly told us, that he introduced that affidavit, feeling it was his duty 
to do so as soon as he discovered it, for the purpose and the purpose only of 
showing that at the time when this proposed share purchase was resolved upon 
by the directors, as appeared from the draft minute, namely in July, 1945, 
the directors had no intention of carrying on an engineering business. What 
the relevance and weight of that argument as bearing on the qu-stion of sub- 
stratum may have been I do not propose to go into. I have already indicated 
my views as to the real bearing of these questions of intention ; but that was 
the sole purpose for which he introduced it. The judge, we are told, as soon 
as this was introduced expressed the opinion that the company had not treated 
the court with frankness. That would appear to mean this, that the company 
ought to have informed the court that in J uly the board had had this intention 
of buying these shares. With all respect, I'am not sure whether I can quite 
appreciate what is meant by a lack of frankness, because the matter on the 
company 8s argument’ was entirely irrelevant to any question before the court. 
The gompany was saying, as they have.said here, that on the question of sub- 
stratum at the date of the petition the intention of the board, whether it may have 
been good or bad, honest or fraudulent, in July, six months before, was entirely 
irrelevant ; their intention now is what is stated. The judge may very well 
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have thought : This is a matter of some suspicion and I do not like it. What 
he failed to observe, I think, was this, that the board now—I do not know 
whether he was so informed—is quite different, with one exception, to what it 
then was, and, what is more important, he did not have before him the affidavit 
sworn in those Chancery proceedings in answer to the one which I have men- 
tioned. ; That affidavit deposed to two matters. First of all, it said that the 
draft minute on which the accusing affidavit had been based was a draft only 
and was inaccurate in that the proposed purchase of these blocks of shares was 
to be subject to the consent of the shareholders. This was a matter of con- 
siderable importance, because it was referring the transaction to the proper 
tribunal to consider it. The other matter was that the directors, in view of 
the affidavit, had decided not to go on with the proposal. All that comes to 
is this, that in July the then directors had an intention to carry out a particular 
purchase with the company’s money. That intention they abandoned, and 
indeed an undertaking was given on motion in the action that it would not be 
earried out. Subsequently to that, in the present proceedings a proposal to 
acquire the Balmforth Co.’s business was made and reached the stage of the 
provisional contract I have mentioned. The judge did not have before him 
that second affidayit, and, indeed, he even declined to allow an adjournment 
to enable counsel for the appellants to produce evidence. Counsel for the 
appellants tells us he did not at that time know of the existence of that second 
affidavit ; it was not before UrHwart, J., and is not read accordingly in the 
order which he made. It is perfectly clear to my mind that, if Urawarr, J 
had had before him that second affidavit he could not possibly have formed 
the view of the circumstances which he did, because in effect what he said 
was that the affidavit in the Chancery action, what I have called the accusing 
affidavit, made him think that the real intention of the company was not to 
carry out the suggested purchase of Balmforth, but was directed to something 
quite different. But what was before him was at the highest the intention 
in July of the then directors. He did not know that even that intention was to 
be submitted to the shareholders and he did not know it had been abandoned. 
It seems to me, therefore, that it would have been quite impossible for him 
to have said that the substratum of this company had gone—in spite of all 
the considerations which he mentioned in the earlier part of his judgment, 
all of which pointed the other way—on the ground that six months ago the then 
board of the company decided to apply the assets of the company in a way 
which did not involve the carrying on of the business and which indeed, as is 
quite clear from reading the judgment, the judge thought was very suspicious. 
It is to be remembered that the winding up procedure does not exist for the pur- 
pose of keeping boards of directors in order, or indeed of preventing them from 
misapplying the funds of the company. It may very well be (I express no 
opinion) that in cases where directors have complete control of the company 
and are impossible to control, those circumstances, coupled perhaps with others, 
may make it just and equitable for a company to be wound up, although in 
these days of minority actions it would not seem that winding up proceedings 
in order to prevent that kind of thing are likely to be so necessary as before 
minority actions became common. But, apart from that, it seems to me that the . 
winding up procedure ought not to be used for regulating the internal affairs 
of the company. If directors are misbehaving themselves, there lies a remedy 
to the shareholders to stop it, and it would be quite wrong to my mind that the 
partnership between shareholders, so to speak, should be dissolved merely 
because the persons carrying on the business on behalf of the company, namely 
the directors, are misbehaving themselves. It is for the shareholders to stop them. 
They can get rid of the directors or stop them by means of an injunction if they 
are doing anything improper, and, therefore, I do not think it is putting it too 
high to say that in the ordinary eee winding up is not the proper 
e for dealing with that type of situation. of 

nak tg el Sane this position: a winding up petition: based on puree 
disappearance of substratum, supported by a minority of votes ne a Eee y 
in money, based on the allegation primarily, with which I have siateats a 04 
the paramount object of the company was the carrying on of a ant c "ae 
Kitson & Co., or, alternatively, based on. the proposition that : ne a en i 
of the company was not to carry on a business. The paramount object 1s m 
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more general and is not confined to Kitson & Co.'s business. I have said on 
this question of intention that it is not, in my opinion, relevant, and, secondly, 
that whatever the intention of the board was some months before, it was always 
competent for the directors or the shareholders, whoever were expressing the 
wishes of the company, to change their minds if a suitable opportunity offered, 
and that we are told they did. ee hs 

Having regard to. that, the case for dismissing this petition seems to me 
to be clear; I cannot find that the judge was justified in declining to take the 
course, which it is quite clear he would have taken because of the introduction 
into the proceedings of the Chancery litigation and the affidavit. He placed 
upon that a reliance and gave to it a weight and effect which he never would have 
given it if he had had before him the affidavit in reply, and he therefore came to 
the conclusion on the subject without having before him the proper material. 
in my opinion, the Chancery matter must not be allowed to affect our minds 
in this case, because I cannot see in it anything. relevant to this issue. In my 
opinion the appeal must be allowed. 


Morton, L.J.: I agree that this appeal must be allowed and have very 
little to add. Although counsel for the respondents gave us an admirable 
survey of the facts and argument, I think he found himself in rather a difficult 
position. A great deal of the case which he would have liked to present to us 
really depends on alleged bad faith on the part of one or more of the directors. 
In this petition there is no allegation at all of bad faith or improper conduct 
on the part of the directors. In the course of the proceedings before UrHwarTrt, 
J., certain matters came to light which, so long as they were unexplained, bore 
a somewhat serious aspect ; but they may be capable of a perfectly convincing 
explanation, and the directors have never had a chance of giving that explana- 
tion. Not only was no charge made against them in the petition, but, when 
at the last hearing before the judge application was made for an adjournment 
to enable the affidavit accusing the directors to be answered, he refused such an 
adjournment. It was, therefore, clear that, unless and until the petition was 
amended, counsel for the respondents could not invite us to deal with the matter 
upon the footing that the directors’ conduct was improper, and thereupon he 
asked leave to amend the petition. We did not think it right to give such 
leave at this stage. The matters desired to. be raised would clearly be 
matters on which further evidence would have to be filed; I think it 
would have been almost inevitable that there should be cross-examination 
of the deponents, and this court would have had to determine an issue 
of fact which had never been before the judge at all. In these circumstances, 
we refused the application of counsel for the respondents. There is,of course, 
nothing to prevent the petitioner from presenting another petition tomorrow 
based upon other allegations and relying upon other facts. I do not wish to be- 
taken as encouraging him to do so, or as expressing any view: as to the prospects 
of success or failure of that petition. 

On this petition we have to deal with an allegation of loss of substratum, 
based upon the matters to which Lorp Greener, M.R., has already referred, 
I do not propose to go through them again. It is said, and it may be 
quite true, that this idea of taking over the Balmforth Co.’s works represented 
a last minute change of mind on the part of the directors. Be it so; what 
was the position of the company immediately before that last minute change 
of mind? The company was perfectly solvent ; it had a large sum of cash in 
hand ; it had a certain amount of plant and machinery, and it was in a position 
to take over other works if it thought fit and to continue the business which, 
im my view, was within the primary object defined in its memorandum of asso- 
ciation. I entirely and respectfully agree with the construction placed by 
Lorp GREENE, M.R., on the memorandum of association in this case. As 


has been said by Lorp PARKER oF WADDINGTON in Cotman v. B h 
( [1918] A.C. 514, at p. 520): v. Brougham (3) 


The truth is that the ste tement of a company’s objects in its memorandum is intended 
to seve a double purpose. In the first place, it gives protection to subscribers, who learn 
from it the purposes to which their money can be applied. 


Lorp WRENBURY said (ibid., at p. 522): 
The purpose, I apprehend, is twofold. The first is that the intending corporetor 
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a ee nea the investment of his ci pital shall know within what field it is to be 
Supposing the company affirms this scheme for taking over th “tl 
works, it seems to me that the business carried on by the Balmforth oe. oes 
as it is revealed by that company’s memorandum of association and by the 
evidence before us, comes within the field in which these corporators have put 
their money at risk. According to para. 8 of the first affidavit of one of the 
directors, sworn on Nov. 30, 1945, the Balmforth Co. are “a well known firm 
of engineers specialising in the manufacture of industrial boilers, calorifiers and 
mechanical stoking equipment,” and again in the memorandum of association 
of the Balmforth Co. I find these words, “ To acquire and take over as a going 
concern the business of boiler makers, engineers . . . heretofore carried on by 
T. Balmforth & Co., at Luton, and to carry on the said business.’’ Under these 
circumstances, it does not seem to me that the allegation that the substratum 
of this company has gone has been borne out by the evidence on this petition. 
I do not think that the case comes within the Companies Act, 1929, s. 168 (6). 

I only want to refer to one other matter. At the conclusion of his judgment 
the judge said this : 

It is sheer nonsense for this company to say it has any present intention to try to 
carry on any object for which the company was formed, and you may read your objects 
as widely as you like, but included among them is not the spending of its money in 
the way of finding part of the purchase price payable for a lot of shares in whet looks 
to me, as referred to here, a group of companies. 

It is clear, I think, that the judge has been influenced in his decision 
by the proposal which the directors had in mind in July, 1945, to expend the 
moneys of the company in purchasing a number of shares in other companies. 
If he had gone on to read, as apparently he did not, the affidavit of the directors 
on the motion for injunction in a shareholders’ action, he would have seen that 
these deponents first of all say that the proposed arrangement was subject 
to the sanction of the company, and, secondly, that the directors had decided not 
to proceed with the purchase of these shares. If UrHwart, J., had considered 
only the facts alleged in the petition and the evidence in support of those facts 
and in the light of all the facts had exercised his discretion in the way of making 
a winding up order, it may be I should have felt great hesitation in differing 
from him; but I think it is quite plain from his judgment that he has taken 
into account matters which were past history, and which should not, in my view 
have influenced his decision of this petition, founded as it was simply upon the 
allegation that by reason of the sale of the company’s existing business the 
substratum had gone. 

I agree that this appeal must be allowed and that there should be no winding 
up order. 


Tucker, L.J.: Counsel for the respondents in the course of his argument 
laid considerable stress on the question of the intention of the company or its 
directors. I only desire to say a word or two with regard to that aspect of the 
case. Lorp GREENE, M.R., has read para. 18 of the affidavit of one of the 
directors, in which it is stated that : 


The compeny proposes to continue its engineering and manufacturing business 
and it is now considered to be in an edvantageous position to do so. Broadly speaking 
it is the intention of the board to reopen the Luton works upon their being de-requisi- 
tioned, to instal there the company’s plant and machinery removed from the Airedale 
Foundry, to continue the business of the company and its subsidiary, the Balmforth 
Co., on this site and, if found convenient, to liquidate the Balmforth Co., and transfer 


its assets and undertaking to the company. 


Counsel for the respondents concedes that he is not in a position to deny that 
at the date of the winding up order and the date when this affidavit was sworn 
those statements are correct, that it was then the intention of the company 
so to act; but he argues that, because at some prior date there was a contrary 
intention on the part of the then directors of the company, he is entitled to rely 
upon that in support of his submission that the substratum of this company 
has gone. It was in regard to that argument of his that I listened with all the 
attention and care I could to the authorities he cited ; but T am unable to find 
anything in those authorities in support of that proposition. It seems to me 
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that, whatever may be the relevance of the intention, if at the time gre 
making of the winding up order it is beyond dispute that it is the ening ie 
the company to carry on a business which is within the principal objec bolle 
memorandum of association, it is impossible to say that the substratum o 
company has gone. 

Appeal allowed with costs. / ; ; 

Solicitors: Capel Cure, Glynn Barton & Co. (for the appellants) ; Hicks, 
Arnold & Oo. (for the respondents). : 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


POWELL v. MAY. 
[Krne’s Benon Division (Lord Goddard, L.C.J.,, Humphreys and Henn 
Collins, JJ., January 29, 30, February 15, 1946.] 


Corporations—Bye-laws—Validity—Repugnancy to general law—Bye-law pro- 
hibiting betting in public places—Street Betting Act, 1906 (c. 43), ss. 1 (1), (4), 2 
—Betting and Lotteries Act, 1934 (c. 58), ss. 2 (1), 20. 

Gaming and Wagering—Betting in public place—Bye-law repugnant to general 
law—Street Betting Act, 1906 (c. 43), ss. 1 (1) (4), 2—Betting and Lotteries 
Act, 1934 (c. 58), ss. 2 (1), 20. 

A race meeting, confined to horse racing, was held in a field which was 
neither an approved racecourse nor a licensed track. The notice required 
by the Betting and Lotteries Act, 1934, s. 2, had been given to the chief 
constable of the county and bookmaking had been carried on in the field 
on 1 day only during the previous 12 months. The field was part of a 
farm adjacent to the highway and was enclosed on all sides by a hedge, 
but there was one gateway opening on to the highway through which 
the public obtained access to the field on payment of a fee. A number 
of bookmakers were present, including the appellant, who there carried 
on the business of bookmaking. The appellant was convicted by a court 
of summary jurisdiction under a bye-law made by the local county council 
and on appeal to quarter sessions the conviction was confirmed subject 
to the opinion of the court as to whether the decision was right in point 
of law. The bye-law, which-was made under the Municipal. Corporations 
Act, 1882, s. 23, was, for all essential purposes, in the same terms as those 
in the Street Betting Act, 1906, s. 1 (1). It did not, however, provide, 
as does the Street Betting Act, 1906, s. 1 (4), that, in the case of an enclosed 
space, betting was only unlawful if at or near every public entrance’ there 
was conspicuously exhibited by the owners or persons having the control 
of the place a notice prohibiting betting therein. No such notice was 
exhibited on this occasion :— ; 

HeEtp : the bye-law was repugnant to both the Street Betting Act, 1906, 
and the Betting and Lotteries Act, 1934, which, in effect, permit bookmakers 
to bet at race meetings provided they observe certain conditions ; and it 
was beyond the powers of the county council to enact a bye-law which 
prohibited them from doing that which the general statutes enabled them 
to do. The conviction should, therefore, be quashed. 


[EDITORIAL NOTE. A statute seldom expressly enacts that something shall be 
lewful, but it is frequently provided that something which would otherwise be unlawful 
shall be lawful if certain conditions are observed.’ A bye-law making unlawful that 
which is expressly provided to be lawful would be void for repugnancy, and it is decided 
in this case that this repugnancy extends to bye-laws contrary to statutory provisions 
giving eee ane! i act on fulfilment of conditions. As CHANNELL, J., said in 

entel v. tapps (4), a bye-law is repugnant “ if it expressly or by nec i icati 
professes to alter the general law of the land.” z : : Se eae 

As To Errect or REPUGNANCY TO GENERAL Law ON VALIDITY oF BYELaws, see 


HALSBURY, Hailsham Edn., Vol. 8, p. 47, para. 81; and ror CasxEs I 
Vol. 13, pp. 328, 329, Nos. 651-655.) : P , see DIGEST, 


D 
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*(1) sigoeenng nes [1900] 1 Ch. 10; 25 Digest 435, 327; 69 L.J.Ch. 27. 81 
T. 469. 


*{2) Srickland v. Hayes, [1896] 1 Q.B. 290; 38 Digest 164, 97; 65 L.J.M.C. 55: 

*(3) White v. Morley, [1899] 2 Q.B. 34; 25 Digest 436, 330; 68 L.J.Q.B. 702; 80 

*(4) Gentel v. Rapps, [1902] 1 K.B. 160; 13 Digest 328, 653; 71 L.J.K.B. 105; 
85 L.T. 683, 

Appeal by a bookmaker from a decision of quarter sessions dismissing his 
appeal against a conviction by a court of summary jurisdiction for an offence 
under a county council bye-law. The facts are sufficiently set out in the 
judgment. 

Gilbert Beyfus, K.C., and Roger Willis for the appellant. 

Ralph Sutton, K.C., and Carey Evans for the respondents. 

Cur. adv. vult. 

Lorp GopparD, L.C.J. [delivering the judgment of the court]: In this 

case the appellant was convicted by a court of summary jurisdiction in the 

county of Glamorgan for an offence under bye-law No. 7, made by the Glamorgan: 

County Council. On appeal to the quarter sessions the conviction was affirmed 

subject to the opinion of the court as to whether the decision was right in point 
of lave. The bye-law in question is in these terms : é 

No person shall frequent and use any street or other public place either on behalf 
of himself or any other person for the purpose of bookmaking or betting or wagering 
or agreeing to -bet or wager or paying or receiving or settling bets. ‘‘ Public place ” 
includes “‘any common, public park, pleasure ground, roadside waste, foreshore, 
churchyard >r chapelyard and any open space to which the public have access for the 
time being. 

The facts found by quarter sessions are that on July 22, 1944, a race meeting. 
was held in a certain field at Laleston which was neither an approved racecourse 
nor a licensed track. The racing was confined to horse racing and the notice 
required by the: Betting and Lotteries Act, 1934, s. 2, had been given to the 
chief constable of the county and bookmaking had been carried on in the said 
field on 1 day only during the previous 12 months, A number of bookmakers 
were present at the meeting, among them the appellant, who there carried on the 
business of bookmaking. The field is part of a farm. which is adjacent to the 
highway and is 16 acres in area. It is enclosed on all sides by a hedge, but there 
is one gateway opening on to the highway through which the public obtained 
access to the field on the payment of 2s. 6d. : 

Those are the only facts material for the purpose of the present case. There 
is no finding when the bye-law was made, but it was found that it was made 
under the Municipal Corporations Act, 1882, ih) PBR and the same power of making 
bye-laws as is thereby given to municipal corporations is conferred on county 
councils by the Local Government Act, 1888, s. 16, now replaced by the Local 
Government Act, 1933, s. 232. The objection taken by the appellant to this 
bye-law is that it is ultra vires the county council because it is repugnant to the 
general law of the land. Bye-laws in form indistinguisha ble from the present 
have been before the courts on more than one occasion and upheld, but all 
those cases were before the Street Betting Act, 1906, and therefore also before 
the Betting and Lotteries Act, 1934, and the question that has to be decided 
in the present case is whether this bye-law can be regarded as valid although 
it goes beyond the provisions of those general Acts, and makes something 
unlawful which is expressly exempted from the provisions of those Acts and 
which, it is accordingly argued, is at least inferentially permitted by them. 
There is no question but that a bye-law which is repugnant to the general law 
is invalid, but it is not so easy to determine what is covered by the word “ repug- 
nant ’’ and under what circumstances a bye-law is to be held invalid on that 

ound. Obviously it cannot permit that which a statute expressly forbids, 
nor forbid that which a statute expressly permits, though it rata course, 
forbid that which otherwise would be lawful at common law, otherwise no 

ibi . ld be valid. It is but seldom that a statute expressly 
prohibitory bye-law cou i it is dealing with the confer- 
acts that something shall be lawful, unless indeed it is dealing 
6 t of powers upon some body or person, but it 1s by no means unusual to 
gaa a ae rthe which, while making some particular thing unlawful, goes on to 
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provide that the thing prohibited may be done, or at least not be irae 
if certain conditions are observed. If Parliament prohibits a certain t ung 
from being done and imposes a penalty for doing it, and in the same ah says 
the prohibition is not to apply, or that no penalty is to be incurred, if t < dys 
same thing is done in a certain way or under certain conditions, it seems eres 
pedantic to say that Parliament has not at least impliedly authorised the doing 
of that thing subject to the conditions laid down. ey 
Turning to authority, in Thomas v. Sutters (1), LINDLEY, M.R., gave wha 
seems to be a most useful and helpful test for deciding whether a bye-law is 
invalid on the ground of repugnancy. Explaining his earlier decision in Strick- 
land v. Hayes (2), he said that the bye-law in the earlier case was hopelessly 
bad because it dealt precisely with a matter with which Parliament had already 
dealt in an Acti addressed to the very same thing. Before we consider the 
bye-law in relation to the two statutes we have already mentioned, we will 
refer to two judgments of CHANNELL, J., whose opinions are always treated 
with the utmost respect in matters relating to local government. In White 
v. Morley (3) the judge said ( [1899] 2 Q.B. 34, at p. 39): 
’ ... bye-law ...is not bad because it deals with something that is not dealt with 
by the general law. But it must not alter the general law by making that lawful which the 
general law makes unlawful; or that unlawful which the general law makes lawful. 


In that case a bye-law in the same terms as the present was in question in days 
before the Street Betting Act was passed. It was argued that the subject- 
matter had already been dealt with by the Metropolitan Streets Act, 1867, 
s. 23, which made it an offence to obstruct a street by three or more persons 
assembling for the purpose of betting, but the court held that the section was 
a provision relating to traffic in streets and dealing with obstruction, while the 
bye-law aimed at frequenting a street for the purpose of betting, which was a 
different thing and a different mischief. Then in Gentel v. Rapps (4) the same 
judge said ( [1902] 1 K.B. 160, at p. 166): : 

A bye-law is not repugnant to the general law merely because it creates a new offence, 
and says that something shall be unlawful which the law does not say is unlawful. 
It is repugnant if it makes unlawful that which the general law says is lawful. It is 
repugnant if it expressly or by necessary implication [we emphasise those words] 
professes to alter the general law of the land. . . Again, a bye-law is repugnant if it 
adds something inconsistent with the provisions of a statute creating the same offence ; 
but if it adds something not inconsistent, thet is not sufficient to make the bye-law 
bad as repugnant. 


The bye-law in that case was made under the Tramways Act, 1870, which 
enabled the promoters of a tramway to make bye-laws preventing nuisances 
in any carriage belonging to them. The bye-law provided that : 

No person shall swear or use offensive or obscene language whilst in or upon any 
carriage. } 
It did not contain any such words as ‘“‘so as to be a nuisance or annoyance 
to others,”” although the Towns Police Clauses Act, 1847, which was in force 
in the district, and a local Act, both prohibited the use of obscene language 
““so as to be a nuisance or annoyance to others.’’ So there one had the case 
of a general prohibition in the Town Police Clauses Act. and also in a local Act 
in force in the district and a bye-law applicable to a limited class of case, namely, 
Swearing in tramcars. There is nothing in the general Act saying that persons 
may swear anywhere but in the public street, so a bye-law dealing with swearing 
in a particular place, though in one sense an extension of the statutory prohibi- 
tion, is in no way in conflict with it. That is just the sort of case with which 
we think JEuNE, P., was dealing in that passage in his judgment in Thomas v. 
Sutters (1) on which counsel for the respondents so strongly relied, where he 
said ( [1900] 1 Ch. 10, at p. 16) : 
_ When an Act of Parliament has forbidden certain things to be done in certain places, 
it seems to me perfectly consistent with that that a municipality, with regard to their 
particular locality, should go somewhat beyond the Act, not contravening its spirit, 
but carrying it out, and making regulations somewhat wider than those to be found 
in the Act. : 
The spirit of the Act was in no way contravened by the bye-law in question. 
The Act forbids swearing or obscene language in public so as to be a nuisance 
or annoyance. to others, and a bye-law forbidding altogether swearing in tram-. 
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cars where it must of necessity 
provisions of the Act. 


We turn now to the Street Betting Act, 1906, and the i ies 
Act, 1934. Sect. 1 (1) of the Seay makes it an ce eee ia ir an 
frequent or loiter im streets or public places for the purpose of bookmaking 
or betting or wagering or agreeing to bet or wager or paying or receiving or 
settling bets and the words are for all essential purposes the same as those 
contained in the bye-law. Sect. 1 (4), after providing what shall be inchided 
in the word “ street,”’ provides that the words “ public place ”’ shall include 
any public park, garden, or seabeach,’ and any unenclosed ground to which 
the public for the time being have unrestricted access, and shall also include 
every enclosed place (not being a public park or garden) to which the public 
have a restricted right of access. Pausing there for a moment, it seems to 
deal with exactly the same places as does the bye-law. The only distinction 
is that the Act distinguishes between enclosed and unenclosed places, while 
the bye-law deals with any open space to which the public have access for the 
time being and therefore includes both unenclosed and enclosed spaces. The 
Act, however, provides that for the purpose of the section, in the case of an 
enclosed space betting is only unlawful if at or near every public entrance 
there is conspicuously exhibited by the owners or persons having the control 
of the place a notice prohibiting betting therein. If, therefore, under that 
Act a person were summoned it would be a good defence to show that the place 
where he was betting was an enclosed place to which the public had a restricted 
right of access and that there was no notice exhibited prohibiting betting. 

Sect. 2 of the Street Betting Act, 1906, provides that nothing contained in 
this Act shall apply to any ground used for the purpose of a racecourse for 
racing with horses or adjacent thereto on the days on which races take place. 
There is no finding in the case that this field was a racecourse but it was un- 
doubtedly a track as defined by sect. 20 of the 1934 Act, and so was within 
cl. (b) of the proviso to sect. 2 of the 1934 Act. Sect. 2 (1) provides that. book- 
making shall not be carried on on any track unless the occupier of the track 
is the holder of a licence in force under this Act authorising the provision of 
betting facilities on that track. But then it goes on to provide that the foregoing 
provisions of the subsection shall not apply in relation to anything done on any 
track on any day if during the year in which that day falls bookmaking has not 
been carried on on that track on more than 7 previous days, and notice of the 
intention to permit bookmaking on that track on that day has been given 
beforehand to the chief officer of police. Both these provisions were satisfied 
in this case. Now it seems to us that if these statutes had provided in terms 
that it should be a good defence to a prosecution to prove those matters to which 
we have referred, a bye-law which says that those facts should provide no defence 
would be repugnant to the general law, and this is precisely what this bye-law 
effects. It deprives a bookmaker of the defence which he would have had under 
sect. 1 (4) of the Street Betting Act, 1906, that there was no notice prohibiting 
betting exhibited. It would deprive him of showing that the ground on which 
he was betting was a racecourse and that racing was taking place on the day 
on which he wae betting and it would also deprive him of relying upon the pro- 
visions of sect. 2 (1) of the Act of 1934. That is, the effect of the bye-law and 
it is by its effect and not by its mere form that it must be judged. 

In our opinion this bye-law is repugnant to both these Acts. In effect those 
Acts do permit bookmakers to bet at race meetings provided they observe 
certain conditions. Jn our opinion it is beyond the powers of a county council 
to enact a bye-law which prohibits them from doing that which the general 
statutes enable them to do. We think, therefore, that. the appeal should be 
allowed and the decision of the quarter sessions reversed and the conviction 
before the magistrates quashed. . va 

Appeal allowed with costs. Case remitted to quarter sessions with direction to 
wash conviction. , ; 
: Solicitors : Field, Roscoe & Co., agents for A. Frank Hill & Co., Cardiff 
(for the appellant); Torr & Co., agents for Richard Joh, Cardiff (for the 


respondents), 


be a nuisance is not inconsistent with the general 


[Reported by C, St.J. NicHotson, Esq., Barrister-at-Law.] 
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WILLIAM DICKINSON & CO., LTD. v. W. BRISTOW 
(H.M. INSPECTOR OF TAXES). 

[Court or AppraL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), 
February 18, 19, 1946.] 
Income Tax—Profits from trade and trade receipts—Part recovery of debts previously 

written off as bad—Amounts so received to be included in convputation of 
profits—Amounts taxable in year of receipt—Income Tax Act, 1918 (c. 40), 
Sched. D, Cases I and II, r. 3 (t). 

The appellant company was engaged in export trade and had, for many 
years, made deliveries of coal and coke to customers in Spain. Between 
Dec. 1935, and June, 1936, the Spanish customers became indebted to the 
appellant company in sums amounting to £10,710. These debts were 
included at their full value as trade receipts in the computation of the 
appellant company’s profits for the purposes of income tax. Owing to 
the outbreak of the Spanish revolution the debts were. considered irrecover- 
able and written off as bad, and, in accordance with the practice of the 
Board of Inland Revenue, the sums so written off were allowed as trading 
losses for the years ended Apr. 5, 1938, and Apr. 5, 1539. In 1940 the 
British Government advanced a loan to the Spanish Government to facilitate 
the payment of debts owing by Spanish nationals to traders in this country, 
and a clearing house for Spanish debts was set up. In the appellant 
company’s years ending Mar. 31, 1941, and Mar. 31, 1942, the appellant 
company recovered the sums of £5,115 9s. 6d. and £333 3s. 11d. respectively 
through the clearing house in respect of Spanish debts due to them. On 
appeal, the question for the determination of the court was whether those 
sums ought to be treated as trading receipts in the years in which they 
were paid by the clearing house to the appellant company, assessments 
having been made upon the appellant company on the footing that the 
sums should be so included as trading receipts :— 

HELD : in the assessments made upon the appellant company the amounts 
received from the clearing house must be included as trading receipts in 
the years in which they were received. 

Judgment of MACNAGHTEN, J., ( [1945] 2 All E.R. 678), affirmed. 

Dicta of Lorp Simon, L.C., Lorp ATKIN and LorD PoRTER, in Absalom 
v. Talbot (2) followed. 


(EDITORIAL NOTE. ‘The Court of Appeal affirm the court below, following the 
opinions of Lorp Simon, Lorp ATKIN and Lorp PorTER, expressed in Absalom v. 
Talbot (2). Lorp GREENE, M.R., examines the language of rule 3 (i) of the Rules 
applicable to Sched. D, Cases I and II, and finds full justification for the practice 
of the Revenue of allowing bad debts to: be deducted as trading losses in the year in 
which they are written off. According to the opinion of Lorp Porter in Absalom v. 
Talbot (2) it follows from this practice that if a debt which has been written off is sub- 
sequently paid it may be charged to. tax in the year in which it is paid. This was the 
position in the case under consideration, and the decision of the Court of Appeal is 
in accordance with this opinion. 

As To TRADE RECEIPTS AND EXPENSES: PERIOD OF ACCOUNT TO WHICH REFERABLE 
AND AS TO Bap Depts, see HALSBURY, Hailsham Edn., Vol. 17, pp. 118-120, 161 
bei pens 223-225, 328; and ror Casss, see DIGEST, Vol. 28, pp. 49, 50, Nos. 253, 


Cases referred to : 
(1) Gleaner Co., Lid. v. Assessment Committee, [1922] 2 A.C. 169; 28 Digest 49. n 
*(2) vara sR eae {1944} 1 All E.R. 642; [1944] A.C. 204; 113 LKB. 369 ; 


*(3) Anderton & Halstead, Ltd. v. Birrell, [1932] 1 K.B. 271: Di ; 
L.J.K.B. 219; 146 L.T. 139. ser ts ERE PORE ap aka 


APPEAL by the taxpayer from an order of MACNAGHTEN, J., dated Oct. 18, 


1945, and reported ([1945] 2.All E.R. 678). The facts are fully set out in. the 
judgment of MacnaaurTen, J., in the court below. 
F. Grant, K.C., and J. Charlesworth for the appellants. 


The Solicitor-General (Sir Frank Soskice, K.C. : ‘ 
the respondent. oskice, K.C.) and Reginald P. Hills for 


Lorp Greene, M.R.: The point raised b i i 
ENE, y this appeal is one which might 
fairly be described as singularly devoid of merit. We have to decide a hae 


A 


D 


E 
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question of law. Put in diagrammatic form 


, so to speak, tl sti 
thus formulated. A tradin P oe savaptaane scapes Bee: 


tre g company in the year | sells goods on credit. 
amount so Owing to it is brought into seannh the pai poiaiiin arueane 
and gains for the year 1. In the years 2 and 3 events happen which, first of all 
depreciate the value of chat debt, and later on destroy its value altogether. 
In the accounts for the years 2 and 3, the Revenue accept the view that the 
depreciation and final devaluation of the debt should be made the subject 
of an allowance in those respective years. In the year 4 further events happen 
of a quite unusual and, indeed, unexpected nature, which have the effect of 
converting the debt, which has been treated as bad, into a perfectly good debt 
which is paid in the year 4. The Revenue then says: ‘In taking the account 
of your profits and gains for the year 4, you must bring in that sum as a receipt. 
You have received it in the year 4, and you must accordingly bring it into 
account.” It is not a question of revising or amending, by additional assess- 
ment or otherwise, any of the assessments for the years:1, 2 or 3. The claim 
of the Revenue is to treat that receipt as a receipt of income for the year 4. 
The only statutory provision which bears on this question to which I need 
refer is the Income Tax Act, 1918, Sched. D, cases I and UT rd (s),- 1 hat 
sub-rule is as follows : 


In computing the amount of the profits or gains to be charged, no sum shall be 
deducted in respect of . . . (i) any debts, except bad debts proved to be such to the 
satisfaction of the commissioners and doubtful debts to the extent that they are 
respectively estimated to be bad. 


Then there is a provision as to bankruptcy or insolvency : 


In the case of the bankruptcy or insolvency of a debtor, the amount which may 
Stared be expected to be received on any such debt shall be deemed to be the value 
thereof. 


There is one curious point about that provision which 1 only note in passing. 
It finds its place in a series of sub-rules, all of which appear to deal with deduc- 
tions, such as disbursements, expenses or losses, whereas this particular sub-rule 
prohibits the deduction of ary debts. A debt would obviously only be the 
subject of deduction if the taxpayer was entitled to say to the Revenue : 
‘** Although I keep my profit and loss account on the basis of treating debts 
as being equivalent to receipts, yet as between me and the Revenue I am entitled 
to deduct debts because I have not yet been paid.” The effect of the rule is to 
treat the account, which has to be taken for income tax purposes, on the same 
basis as a commercial account, and to prohibit the deduction of debts on the 
ground that they still remain to be paid and consequently ought to be brought 
into account in the year in which they are paid. The practice always has been, 
and rightly, having regard to that language, to ‘treat debts in the ordinary 
commercial way, as though they were receipts of the year, and bring them into 
the account accordingly. 

The first question which falls to be decided in examining this mattet is one 
on the true construction of that sub-rule. In Gleaner Co. v. Assessment Com- 
mittee (1), a case in the Privy Council on appeal from Jamaica arising out of the 
Jamaica income tax law, it is said that a provision similar in terms to this one 
did not justify the giving of an allowance in respect of a doubtful or bad debt 
save on the occasion when the debt was first brought into the account. For 
instance, the reasoning of that decision, if it.applied to the present case, would 
have produced this result, that the allowances granted by the Revenue in years 
2 and 3 would not have been authorised by the language of this sub-rule. The 
allowances could only have been made in respect of the debt inthe year l.. 
In the year 1 there was no ground at all for writing it down, much less for treating 
it as altogether bad, and, therefore, nothing fell to be done about it. The 
consequence would have been, if that view applied, that the allowances granted 
by the Revenue in the years 2 and 3 would have been merely voluntary allow- 
ances not made pursuant to any provision of the statute. It was further said 
in that case ( [1922] 2 A.C. 169, at p. 175): 


If, therefore, debts decided to be doubtful in one year were found to be good at a 
later date, apart from the provisions of sect. 30 [that is of the Jamaica Act] there are no 
means whatever of obtaining further income tax upon the amount, nor, if their value 
further diminish, could they be the subject of reassessment, 
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That language, if it were applicable to the present case, would preclude the 
Crown from maintaining the claim it now makes, namely, to have the receipt 
in the year 4 brought into account in respect of that year. But in the recent 
case of Absalom v. Talbot (2) in the House of Lords, the effect of sub-rule (4) 
was considered in that connection. It is right to say that the observations to 
which I am about to refer were by way of dicta only. But of the five Lords who 
were sitting on that appeal, three, namely, Lorp Simon, L.C., LorD ATKIN and 
Lorp Porter, emphatically and clearly dissented from the view which had been 
expressed by the Privy Council in the Gleaner case (1), and held—I repeat 
by way of dictum only—that it was legitimate for the Revenue to make allow- 
ance in a subsequent year in respect of a debt which, in the earlier year, had 
been treated as a perfectly good debt. The other two Lords, Lonp THANKERTON 
and Lorp RussELL OF KILLOWEN, appear to have been inclined to take the 
opposite view, although they did not express any concluded opinion. We 
have, therefore, 3 clearly expressed statements in that case as to the true con- 
struction of this sub-rule. We are not bound, of course, to follow them. I 
think it falls to us to decide whether, in our opinion, those expressed opinions 
are in accordance with the true meaning of the sub-rule. If we came to the 
conclusion that they were not, and that the view of the Privy Council in the 
Gleaner case (1) was preferable, the result of this case might well have been 
different to what I consider it should be, because then the allowances would have 
been purely ea gratia allowances. But, in my opinion, the views expressed by 
those three members of the House in Absalom v. Talbot (2) are correct. 

I think I am right in saying that no one of the three Lords thought it necessary 
to examine carefully the language of the sub-rule, in order to show how and 
why the construction of it admitted the making of such allowances as we have 
to'consider in this case. But it seems to me that that task is not really a difficult 
one, for this reason. When one looks at the language, it starts, first of all, by 
prohibiting a deduction in respect of a debt. That would appear to mean, as 
T have said, that a taxpayer cannot come and say : “‘ Exclude this debt from the 
computation because it has not yet been paid.’’ But in this case, in the years 
2 and 3 the company was in effect saying to the Revenue: ‘‘ We claim a deduc- 
tion in those two years in respect of this debt ; the reason being that in those 
years 2 and 3 something has happened to it which has had the result, first, of 
reducing it in value, and subsequently destroying the value altogether, on the 
ground that it was bad.’» The company claiming to make that deduction in 
respect of the debt in the years 2 and 3 is entitled to the relief which the sub- 
rule allows, namely, that, if it is a bad or doubtful debt proved to be such to 
the satisfaction of the Commissioners, a deduction may be made. That is 
exactly what happened. 

The contrary view, of course, is that the only occasion when the question of 
badness or doubtfulness of debts falls to be considered is the occasion when the 
debtor is bringing his debt into the account. But I cannot see that the language 
of this sub-rule necessarily leads to that result. It applies to any deduction 
claimed in respect of any debt, at any time in any year it seems to me, and such 
a claim was precisely the claim that was made by the company in this case. 
I am accordingly of opinion that we ought to follow the dicta of the majority 
of the House in Absalom v. Talbot (2). That is the first question to be considered. 

The next question is : what is to be done where, in a subsequent year, the debt 
having, inthe meanwhile, become a good debt, is paid ? In the Gleaner case (1) 
as I have said, it was regarded as a consequence of the early part of the decision, 
that a receipt in a subsequent year of a debt previously treated as bad could 
not be treated as something to be brought into account in that year, or as a 
ground for revising or reopening the earlier assessments. In the Absalom case (2) 
that consequence was not referred to, save by LorD Porter. He said this 
({1944] 1 All E.R. 642 at p. 652) : 

Your Lordships’ attention, however, has been drawn to the practice in the past of 
the Inland Revenue authorities of making an allowance in respect of losses for bad 
or doubtful debts as and when they occur, though the debt itself was originally treated 
as being of its face value in @ previous year’s accounts. Such a practice necessitates, 
I think, the corresponding obligation on the part of the taxpayer to submit in a later 
year to an increase in the sum at which a debt previously treated as bad or doubtful 


should be brought into account if in fact a payment greater than the assumed val 
had been obtained or seems likely to be obtained, on a later occasion. iy 
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That appears to mean that, in Lorp Porrer’s view, a subsequent improvement 
in the debt in a later year could be given effect to, notwithstanding that the 
debt had not in fact been paid, because he uses the phrase ‘‘ seems likely to be 
obtained.” I am not sure that I would accept that view ; but we have not ic 
consider it here because we are now: dealing with a case where the debt has in 
fact been paid. Then he refers to Anderton & Halstead Ltd. v. Birrell (3). He says : 

The decision in that case turned upon a different point, namely, whether the debt 
could be treated as having been mistakenly valued at too low a figure in the years 
in which the value had been written down, so that the profits of those years could be 
recalculated, the value written up, and the sum, upon which tax was payable, increased 
That was a demand by the Crown to gét, what it wanted by a different method, 
namely, by re-opening the earlier assessment. LORD PORTER goes on : 

The argument that it could be so treated was held to be unsound, but nothing was 

said to throw doubt upon the right of the subject to have the value of a debt reduced 
at any time as and when it was discovered to be bad or doubtful, or of the Crown to 
have it increased in some future year, if it proved to be of greater value than had been 
assumed in an earlier year when it was brought into account or valued. 
Lorp Porter took the view that, if the debt was paid in the subsequent year 
in whole or m part, that payment was a matter to be brought into account ; but 
he also seems to have taken the rather more extreme view that, even if it were 
not paid, a mere change of its value would justify giving effect to that change in 
the account of the year in which it took place. As I have said, I am not prepared, 
without further consideration, to accept that. 

If one looks at the position when the company in the year 4 received this sum, 
the first question that occurs to one to ask is this : as between the Revenue and 
the taxpayer, has the sum so received in any shape or form been brought into 
account for tax purposes ? Leading counsel for the appellants says : ‘‘ Yes, it 
has. It was brought into account in the form of a debt in the year 1, according 
to the ordinary practice, and, having been brought into account in the form of a 
debt in the year 1, it is not possible to strike it with tax in the year 4 when it is 
received.”’ The reason why a receipt is not taxed in the year of receipt, I 
apprehend, is that it has already been taxed in the form of a debt in the year to 
which the debt is referable, But, in the present case, it seems to me impossible 
to disregard what has happened in the years 2 and 3 as affecting the position 
of the taxpayer, on the one hand, and the Crown on the other, in respect of this 
particular receipt. It seems to me, looking at the whole of what has happened, 
it is quite impossible to say that this receipt ought to be treated as having been 
previously brought into account for tax at all. It is perfectly true that it was 
originally brought into account in its then shape of a debt ; but the effect of what 
happened in years 2 and 3 appears to me to have reversed that position altogether. 
The net result is that, at the end of the year 3, it is untrue to say that this partic- 
ular item has been brought into account for tax purposes because, although it 
was brought in in calculating the profits in the year 1, it was taken out again in 
calculating the profits of the years 2 and 3. Here is a receipt in year 4. Why 
should not it be struck with tax when it has not so far been brought into effective 
computation ? It is not like an ordinary trading debt which, when it is received, 
would not be taxed a second time. This is a peculiar debt, having regard to its 
history; of which it is impossible to say that, at the time when it was received, it 
had been brought into account for tax purposes while it was still only a debt. 
You cannot put what happened in the year | into a sort of watertight compart- 
ment and disregard what happened in the years 2 and 3. In my opinion, you 
must look to the result of all the transactions, and ask yourself in the year 4: 
what is the status of this receipt as between the taxpayer and the Revenue ? 
Is it a receipt which must be excluded from computation on the ground that it 
has already come in in another form, namely, the form of a debt, or is it to be 
treated as something which has never been brought into account at all owing to 
the particular provisions of sub-rule 3 (7), and to what, in, fact, was done under 
those provisions ? In my opinion, the Crown’s contention is right in this matter. 

Junior counsel for the appellants pointed out that the receipt in the ve 
had its origin, from the commercial point of view, in the coal contract made 
in the year 1. No doubt that is perfectly true, but the question we ney ¥ 
decide is: what is the status of this receipt as between the taxpayer and t : 
Revenue having regard to the events which have happened ? Clearly, as counse 
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points out, if in year 1 there had been a debt which, for some reason, had been 
omitted, and then in year 4 the amount of that debt was paid, the proper curse, 
according to the ordinary practice, would be not to treat that as a trading 
receipt of year 4, but as a trading receipt of year 1, when it ought to heve 
appeared in the accounts in its then form of a debt. That is perfectly true, 
but the proper remedy in that case is to re-open, by proper procedure, the account 
of year 1. But that is not this case at all. That is a case of mere omission. 
This is a case where the whole position of the debt has been completely revolu- 
tionised by what happened in years 2 and 3. I can see no reason for saying that, 
as between the taxpayer and the Revenue, this receipt must be attributed to 
the year 1. 
In my opinion, the judge, who took that view contrary to the view of the 
Commissioners, was perfectly right.and the appeal must be dismissed with costs. 
SoMERVELL, and CoHEN, L.JJ., agreed. 
Appeal dismissed with costs. Leave to appeal to the House of Lords. 
Solicitors : Hyde, Mahon & Pascall, agents for Wilkinson & Marshall, New- 
castle-upon-Tyne (for the appellants) ; Solicitor of Inland Revenue (for the 
respondent). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


CROWN BEDDING CO., LTD. v. INLAND REVENUE 
COMMISSIONERS. 
[Court or AppEaL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), 
March 6, 7, 8, 1946. ] 


Revenue—Excess profits tax—Acquisition of shares by a company in another 
company already controlled indirectly—Uncertainty as to liability to excess 
profits tax—Whether main benefit expected to accrue from the transaction was 
avoidance or reduction of liability to tax—Finance Act, 1941 (c. 30), s. 35— 
Finance Act, 1944 (c. 23), s. 33. 

The appellant company, C.B., acquired certain’shares in another company, 
in which a large number of shares were already held by a subsidiary wholly | 
owned by the appellants. By acquiring these shares the appellant company 
put itself in the position of a group of companies for the purposes of excess 
profits tax. The company, though aware at the time that in a certain 
event an excess profits tax benefit would accrue to the group, did not expect 
that the benefit would ever materialise owing to the improbability of the 
group remaining liable to excess profits tax. The Commissioners of Inland 
Revenue made a direction on the ground, inter alia, that, under the Finance 
Act, 1944, s. 33 (3), the “‘ avoidance or reduction of liability ’’ was to be 
deemed to have been the main purpose or one of the main purposes of the 
transaction. The company appealed under the Finance Act, 1941,s. 35 (3), 
to the Special Commissioners, who found as a fact that a tax benefit was 
to be expected and, comparing that benefit with any alleged commercial 
benefit, took the view that the tax benefit was the main benefit. On appeal, 
it was contended for the appellant company that, on a proper construction 
of sect. 33 (3) of the 1944 Act, a benefit could not be expected to accrue 
aoe the avoidance or reduction of tax was not a probability but a possi- 

ility :— 

HELD : (i) on a proper construction of sect. 33 (3), the “‘ main benefit ” 
meant that which, in the opinion of the tribunal ultimately deciding the 
question, might have been expected by a person ‘surveying all the facts 
and knowing all the law on the subject at the time the shares were acquired. 

(ii) the word “‘ expected”? could not be construed in the sense that a 
hypothetical observer must have had that degree of confidence in the future 
as to expect that the benefit would materialise. 

(iii) there was ample evidence on which it could be found that the tax 

, benefit was the main benefit which might have been expected to accrue. 

EDITORIAL NOTE. This is the first decision on sect. 33 of the Finence Act, 1944, 
which amended the Finance Act, 1941,s.35. Under sect. 33 (3) it is sufficiert to prove 
that the main benefit which might have been expected to accrue from, inter alia, the 
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For THE FINANCE Act, 1941, s. 35, AND FOR THE FIN A 1 
HALSBURY’S STATUTES, Vol. 34, p. 131, and Vil 37, p. ! 399] oneenoe 

APPEAL by the taxpayer from a decision of Macnacuten, J., dated Nov. 16, 
1945, The facts are fully set out in the judgment of Lorp Greenz, M.R. 

J. Millard Tucker, K.C., and J. W. P. Clements for the appellants. 

Terence Donovan, K.C., and Reginald P. Hills for the respondents. 


Lorp GREENE, M.R.: The Finance Act, 1941, s. 35, gave power to the 
Commissioners of Inland Revenue to give directions in certain cases with e 
view to counteracting the effect of transactions designed to avoid liability to 
excess profits tax. The direction could only be given where the Commissioners 
were of opinion that the main purpose for which the transaction was effected 
was “the avoidance or reduction of liability to excess profits tax.” If they 
formed such an opinion, they could, if they thought fit, give a direction to make 
appropriate adjustments so as to counteract the effect of the attempted avoid- 
ance. By sect. 35 (3): 

Any person aggrieved by a direction of the Commissioners under this section may 
appeal to the Special Commissioners, whether on the ground that the main purpose 
of the transaction or transactions was not the avoidance or reduction of liability to 
tax or on the ground that no direction ought to have been given or thet the adjustments 
directed to be made are inappropriate. 

In the Finance Act, 1944, certain amendments to those provisions were 
enacted. Sect. 33 (1) and (2), introduced these amendments. It included 
as one of the grounds on which the Commissioners could form an opinion the 
case where the purpose was not merely the main purpose of the transaction 
but ‘‘ one of the main purposes ”’ of the transaction. Subsect. (3) contains a 
further and very stringent amendment and it is upon that subsection that the 
present question arises. It reads, so far as material, as follows : 

If it appears in the case of any transaction or transactions being a transaction which 

involves, or’ transactions one or more of which involve: (a) the transfer or acquisition 
of shares in a company .. . that, having regard to the provisions of the law relating 
to excess profits tax, other than the said section thirty-five, and this section, which 
were in force at the time when the transaction or transactions was or were effected, 
the main benefit which might have been expected to accrue from the transaction or 
transactions during the currency of excess profits tax was avoidance or reduction 
of liability to the tax, the avoidance or reduction of liability to excess profits tax shall 
be deemed for the purposes of the said section thirty-five to have been the main purpose 
or one of the main purposes of the transaction or transactions. 
The effect of that is this. Whereas under the original sect. 35 of the 1941 
Act, even with the amendments introduced ‘by subsect. (2) of sect. 33 of the 1944 
Act, it would have been necessary in such a.case as this to prove to the satis- 
faction of the Commissioners of Inland Revenue or, on appeal, to the satisfaction 
of the Special] Commissioners, that the main purpose, or one of the main purposes, 
of the transaction, was in fact the avoidance or reduction of tax liability, under 
subsect. (3) in the cases there mentioned the necessity of proving the subjective 
element of purpose in the minds of the actors is removed. It is sufficient to 
prove that the main benefit which might have been expected to accrue was 
“avoidance or reduction of liability to tax.” Directly that is proved, the 
matter of purpose is deemed to have been satisfied. 

The transaction in the present case was one under which the appellant company, 
the Crown Bedding Co., Ltd., acquired certain shares in the South Wales Flock 
Co., Ltd., froma three gentlemen of the name of Seccombe and their mother, 
who held a small number. Those three gentlemen were three out of four of 
the directors of Crown Bedding Co., Ltd. That company had a wholly owned 
subsidiary called the Midland Flock Co., Ltd., which in its turn held a large 
number of shares in the South Wales Flock Co., Ltd. For the purposes of the 
Acts, the Crown Bedding Co., controlled both the Midland Co., and the South 
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Wales Co. Accordingly, the Seccombes, as directors of the Crown Bedding 
Co., were in the position indirectly to control the actions of the South Wales 
Co. By acquiring those shares from the directors and Mrs. Seccombe, the 
Crown Bedding Co., with its associated companies—there were others besides 
the Midland Co., and the South Wales Co.—put itself in the position to be treated 
as a group of companies for the purposes of excess profits duty. ie 

Broadly speaking, without going into details, the effect of that grouping 1s 
that the profits of the group are taken together. One of the benefits to the 
taxpayer of such a grouping consists in the fact that an unsuccessful company 
in the group can claim to have its deficienvy set against the profits of the more 
successful members of the group. It was therefore the case that, if the Crown 
Bedding Co., Ltd., could secure these shares but only if they could secure 
these shares, they would be in a position to claim and set against the profits 
of the group asa whole any deficiencies which the South Wales Co., suffered in 
the course of its business. It was also extremely probable at the time that the 
South Wales Co. would in fact suffer deficiencies, but it was uncertain (and 
indeed regarded apparently as improbable), whether the remaining members 
of the group would, in the circumstances at the time, be likely to earn profits 
the amount of which would make it advantageous to them to have the deficiency 
of the South Wales Co., to fall back upon so as to diminish their liability to tax. 

The Commissioners of Inland Revenue made a direction based upon the 
view, first of all, that avoidance or reduction of liability to excess profits tax 
was the main purpose or one of the main purposes of the transaction. That 
particular branch of their opinion dropped out of the case when the matter 
came on appeal before the Special Commissioners, because the Crown did not 
apparently attempt to rest its case on the ground of purpose in fact. The 
other ground given by the Commissioners of Inland Revenue in their direction 
was that “‘ the avoidance or reduction of liability ’’ under subsect. (3) of sect. 
33 was to be deemed to have been the main purpose or one of the main purposes. 
That is the question which was considered by the Special Commissioners. 

I should have added one other matter of fact. There was evidence in the case 
that the directors thought, or were advised, that it would be advantageous to 
the Crown Bedding Co., and to the South Wales Flock Co., I suppose, or at any 
rate to one or other of them—it does not matter which—to get rid of the minority 
shareholding of the Seccombes and their mother. That is the only commercial 
benefit which could have accrued from this transaction other than the avoidance 
of excess profits duty. I-can find nowhere in the case, nor do the Commissioners 
find anything to suggest, that any benefit of any kind other than excess profits 
duty and the alleged benefit arising from the acquisition of these minority 
shares came into the picture at all. With regard to the benefit to be obtained 
by getting rid of these minority shareholders, it is important to observe that, 
with the exception of Mrs. Seccombe, who held a small number of shares, the 
holders of the majority of the shares, the three Seccombes, were in fact the people 
controlling the Crown Bedding Co., and its subsidiaries. They were the directors. 
The Special Commissioners took the view that the benefit, if any, to be expected 
from getting rid of these minority shareholders, was of a very trivial and hypo- 
ey pn ioe ee that nothing that counsel for the appellants 

as said has persuaded me that there was any real a i i i 
rid of these minority shareholders. % Peres ane. heneth a eaeae 

The finding of the Commissioners was expressed in this way: 


In May, 1941, three directors of a controlling company sold to that co i 
shares in & subsidiary company and the bation to chien we have aeae Nees. 
is which benefit could at that time be reasonably regarded as the greater, the tax 
benefit or the commercial benefit. The special difficulty in this case is that after 
hearing the evidence, and especially the evidence of Mr. Cooke, it is not the comparative 
greatness of the benefits which we must consider but their comparative smallness 
We hold that this appeal fails because while we eccept Mr. Cooke’s evidence that the 


prospect of a tax benefit was small the prospect of a commercial i 
so small indeed as to be practically negliptbles ity sacks ae a 


The commercial benefit to which the Special Commissioner i 

; s referred h 
finding is quite clearly the commercial benefit to be expected from the apenas 
tion of the minority shareholders, and they find as a fact—and there is no 
possible ground for differing from them in this court—that that benefit was so 
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small as to be practically negligible. There is ampl i 
ically : ‘ ple evidence on which the 
could come to that finding and we could not possibly disturb it. : 
The appeal, however, is based on other considerations. Before I come to 
consider the arguments put before us by counsel for the appellants, I would 


like to refer to one or two passages in the case. Para. 8 refers to the evidence 
of two of the Seccombes to this effect : 


The directors knew at the time of this transaction that the South Wales Flock Co. 
had a standard for excess profits tax purposes of £3,000 approximately. They also 
knew that by reason of this transaction this standard would be added to that of the 
Crown Bedding Co., and its other subsidiaries. 


That is not quite accurate, but the inaccuracy does not really affect the substance 
of the point. The paragraph goes on: 


- and that as the South Wales Flock Co. had ceased to trade and substantial 
excess profits tax deficiencies would result an excess profits tax benefit would arise 
if the group of companies remained liable to excess profits tax, but for the reasons 
etated in paras. 9 and 10 hereof, it was not then expected that the group would remain 
liable to excess profits tax, and the question of excess profits tax was not considered. 


That paragraph, notwithstanding an unimportant mis-statement, makes it 
quite clear also that the directors were fully conscious at the time of the fact 
that in a certain event an excess profits tax benefit would accrue to the group. 
That event was if the group of companies remained liable to excess profits tax. 
It is quite clear from that paragraph that they had that knowledge in their 
minds, but they also had something else in their minds and that was an expecta- 
tion, namely, that the group would not remain liable to excess profits tax. 
The effect of the evidence appears to be that, with ful! knowledge of the advan- 
tage that would accrué, they put that out of their minds as a purpose of the trans- 
action, because they did not expect that that benefit would ever materialise 
owing to the improbability of the group remaining liable to excess profits tax. 
Accordingly, they say : “‘ The question of excess profits tax was not considered.” 

I might pause there to deal with one point. Taking that evidence at its 
face value, it goes no further than this, that the directors did not expect that they 
would obtain a tax benefit from this transaction. But counsel for the appellants 
did not argue that the opinion of the directors was to be treated in any way 
as conclusive for the purposes of the subsection. In other words, when the 
subsection speaks of the main benefit which might have been expected it does 
not mean the main benefit which was in fact expected by those carrying out the 
transaction but means the main benefit, in the opinion of the tribunal which 
ultimately has to decide, which might have been expected by a person sur- 
veying all the facts and knowing all the law on the subject at the time. I do 
not mean that the views of directors who are familiar with the facts would be 
inadmissible in evidence. All I am saying is that the fact that the directors 
expected or did not expect a particular result can by no means be conclusive of 
the question, although it may be evidence which the Commissioners should take 
into account in forming their opinion. 

The next paragraph of the case I wish to refer to is para. 9. It sets out the 
difficulties of the group of companies with the possibility that they would not be 
able to retain their factories or sell their products as well as they had sold them 
before. It also refers to certain war damage and sums up by saying : 

The outlook was very disturbing ... Later, however, [I think that must mean 
later than May, 1941, but nevertheless in 1941] the outlook changed as the result of 
engineering contracts of which there had been no expectation at the time of the trans- 
actionsin dispute. In the result, there was excess profits tax liability for 1941 amounting 
to over £12,000. 

That means this. The reduction of excess profits tax which the directors 
knew would take place in a particular event, but did not consider would take 
place because they thought that particular event was improbable, had in fact 
been realised, because the event which they considered to be improbable had in 

t taken place. : 
pad! To néta out the evidence given by the auditor to the Crown Bedding 
Co. He says: yeu 

. . . that he knew before June, 1941, [that was the date of the acquisition of the 
shares] that it was proposed to close down South Wales Flock Co., and to sell the 
shares of Mr. Pinchin and the Seccombe family to Crown Bedding Co. When told o 
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this proposal he advised in favour of transferring the family shares ¢ t the same time 46 
the Pinchin shares for the reason thet there was moral obligation to treat all share- 
holders elike. 
I must confess that is a reason which seems to me to be just nonsense, and the 
Commissioners obviously paid not the slightest attention to it. But that enables 
me to say this in passing. The point was suggested by counsel for the appellants 
as to whether the benefits which have to be considered and compared under the 
subsection should include benefits other than pure commercial benefits and 
extend, for instance, to some moral benefit or the satisfaction of some moral 
cbligation. I do not find it necessary, on the facts of this case, to express 
any opinion whatever on that question, because the only peg on which it could 
have been hung in the present case was that statement of the auditor to the 
Crown Bedding Co., about the moral obligation, and that is a matter to which 
I can attach not the slightest importance. 

The evidence of the auditor to the Crown Bedding Co., then goes on as follows : 

It would, in his view, be a benefit to the Crown Bedding Co., to have 100 per cent. 
control and thus avoid having a minority of shereholders whose interests might conflict 
with those of the parent company. : 


That is the commercial benefit which the Commissioners, quite naturally, in 
my opinion, found to be negligible. The evidence continues : 

At the time of the transaction in dispute the group standard was known to be between 
£60,000 and £70,000, though the precise figure was not finally agreed until 1942 owing 
to changes in legislation ; that if an excess profits tax benefit was to be derived from the 
transactions it would be necessary for the group to have made a profit in excess of that 
figure . . . Almost the whole of the standard profits of the group were derived from 
the Crown Bedding Co. In Apr. and May, 1941, he could not have stated the trading 
position of the Crown Bedding Co., and its connected companies. He knew that there 
was a decrease in sales and had the fall in seles continued there might well have been 
no. profit at all. 


In view of that, the auditor might have had some difficulty, if-he had been asked, 
in answering the question whether he thought that some sort of benefit would 
probably occur in the matter of excess profits tax. 

I think the case must be considered on the footing that those concerned 
did not expect that excess profits tax benefit would accrue. They realised 
that, on the probabilities of the case, any excess profits tax benefit was unlikely 
to accrue and was not worth their consideration. The Special Commissioners 
quite clearly found as a fact that, in their opinion, a tax benefit was to be expected 
and, comparing that benefit with the alleged commercial benefit, they took 
the view that the tax benefit was the main benefit. - 

Counsel for the appellants attacks that finding by going straight to the 
construction of the section, and he says that under the section it is not open 
to the Special Commissioners to find that the main benefit which might be 
expected to accrue was avoidance or reduction of tax where avoidance or reduc- 
tion of tax was not a probability but only a possibility. He says in this case the 
directors thought that it was so remote as to be negligible and they did not take 
it into account. He says, on the facts as found, a reasonable man, knowing 
all the facts and putting himself in the position in which things were at the 
relevant’ date, would have come to the conclusion that he could not expect 
any benefit in the way of avoidance or reduction of tax to accrue: the ground 
being that in order to bring the section into operation there must be expectation 
of a benefit by way of avoidance or reduction of tax in the sense that a reasonable 
man would expect such avoidance or reduction to accrue, not that he would 
think that it might, in certain unlikely events, accrue but that it would, in fact, 
in his opinion, be likely to accrue. ; 

In my opinion, that is much too narrow a construction to put upon these 
words. After all, the question of probability or possibility is a matter really 
which can be considered as resembling a scale. At the top of the scale is certainty. 
At the bottom of the scale is improbability so extreme that no sensible person 
would ever take it into account. But, subject to that, the precise point on the 
scale at which you can say that a thing is probable rather than possible and the 
precise point at which you say that a probability falls to the level of a mere 
possibility depends on the view taken by a hypothetical observer. It seems 
to me that it is quite impossible to put on the word ‘‘ expected ”’ the sense 
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that a hypothetical observer must have had that degree of confidence in the 
future as to expect that the benefit would materialise. 

In the present case the company, by this trarisaction, acquired shares the 
possession of which in its portfolio was a partial safeguard against excess profits 
tax. It seems to me that the Commissioners must have taken the view that no 
reasonable person, looking at the position as it then stood, would have disre- 
garded that benefit as a benefit arising from the transaction. It is perfectly* 
true that the possession of these shares in its portfolio did not at the moment 
give any tax benefit to the company. But it was an effective protection and 
would prove an effective protection in the matter of tax if a certain event 
happened, namely, if the profits of the group exceeded a certain amount so that 
the benefit of the deficiency of the South Wales Co., would be effective. 

The Commissioners had to decide, whether that was a benefit in the first 
place which might have been expected to accrue, and they clearly came to the 
opinion that-it was. In my view, on the evidence and on the true construction 
of these words, they were perfectly entitled to do so. I cannot find that they 
in any way misdirected themselves as to what this language means. They 
found that there was a benefit and that that benefit would result, in certain 
events, in the avoidance or reduction of liability to excess profits tax. Whether 
those events were probable or whether they were possible does not seem to me 
to decide the case at all. If the Commissioners in considering the possibility 
of benefit came to the conclusion that to the mind of a reasonable man that 
benefit was so remote and so unlikely as not to be worth considering, they 
would naturally put tt out of consideration. On the other hand, once the possi- 
bility moves up the scale and advances in the direction of a probability, it seems 
to me there is a wide area within which they, as judges of fact and of matters 
of degree, are entitled to form a conclusive opinion. That is what they did 
in the present case. ; 

That that view is right, I think is confirmed when one considers the other 
benefit which counsel for the appellants said was the real benefit to be expected, 
namely, the commercial benefit of getting rid of these minority shareholders. 
But that benefit, again, was a contingent benefit. It would only be a benefit 
if the minority shareholders disagreed with some policy proposed or were obstruc- 
tive insome way. The benefit would only materialise in some such event as that. 
That benefit, therefore, was a benefit which could only be expected to accrue 
on the hypothesis that certain events took place. 

If the argument of counsel for the appellants be right, it would appear that 
for the purposes of this section no benefit was to be expected to accrue from the 
transaction at all. The tax benefit was not to be expected to accrue because 
the obtaining of that benefit depended on certain unlikely contingencies. A 
commercial benefit would not be likely to accrue because that again depended 
on certain contingencies as to which nobedy could say whether they would be 
likely to happen or not. Each of the benefits under discussion was in the 
nature of a safeguard against possible future events. 

In my opinion, it was for the Commissioners to say which was the main benefit 
which might have been expected to accrue. I cannot find that they in any way 
misdirected themselves. They had ample evidence on which they could find that 
of the two benefits the tax benefit was the main benefit. Their opinion and the 
opinion of the judge who upheld them appear to me to be unassailable. Curiously 
enough, the judge went further (it is not necessary for us tO go anything like so 
far) because he appears to have taken the view, not that there was no evidence 
on which the Commissioners could find as they did, but that there was no evidence 
on which they could have found otherwise. That extreme view was not put before 
us by counsel on behalf of the Crown, and I do not find it necessary to go as far 
as that the Commissioners’ ground was the right ground. The judge certainly 
confirmed it, and perhaps confirmed it with certain over-emphasis, but, never- 
theless, he came to the right conclusion. _ ; 

In my opinion, the appeal must be dismissed with costs. 

SomeRVELL, L.J.: I agree with the judgment that has just been delivered and 
with the reasons which Lorp GREENE, M.R., has given. I only desire to add a 
sentence or two on the question of construction which was pressed upon us by 
Counsel for the appellants, in amplification of that part of the judgment of LORY 
GREENE, M.R., in which he demonstrated that, if counsel was right, where there 
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were only possibilities of benefit then no benefit “might have been expected ’ 
within the natural meaning of these words and their meaning in this section. If 
that argument were right—and I agree fully with the reasons which have been 
given against it—it would introduce into this section a dividing line between 
probabilities and possibilities which would be extremely difficult to apply and 
which there are no words in the section to suggest exists. I simply put that 
forward as one possible added reason for rejecting the construction which waz 
pressed upon us. nes 

I agree that the appeal should be dismissed with costs. 

CoHEN, L.J.: I agree and I have nothing to add. 





Appeal dismissed with costs. 
Leave to appeal to the House of Lords. 


Solicitors : Ward, Bowie & Co., Agents fer Duggan, Elton & James, Birmingham 
(for the appellants) ; Solicitor of Inland Revenue (for the respondents). 
[Reported by F. Guttman, Esq., Barrister at Law.] 


GILBERT v. McKAY. 


[Kine’s Brnow Division (Lord Goddard, L.C.J., Humphreys and Henn 


Collins, JJ.), January 28, 1946.] 


Street Traffic—Hackney carriages—Motor cars—Plying for hire without being 
licensed—Vehicles standing in public street—Hire and payment made in 
adjacent street—No contract with, and no payment to, driver of vehicle— 
Metropolitan Public Carriage Act, 1869 (c. 115); 9.:7. 

The appellant had an office in London with a sign, “‘ Cars for hire,” dis- 
played on the outside. Several motor cars belonging to the appellant were 
standing in the street adjacent to the office, and, on Oct. 11, 1944, several 
persons were seen to enter the office for the purpose of paying for the hire 
of any one of the cars in which later they were driven away. On a charge 
of being the owner of unlicensed hackney carriages plying for hire, contrary 
to the Metropolitan Public Carriage Act, 1869, s. 7, the appellant was con- 
victed and fined by the metropolitan police magistrate. The appellant 
appealed and a case was stated for the opinion of the High Court :— 

HELp : although in each’ case no contract was entered into with the driver 
of the car and no payment made. to him, there was a plying for hire of the 
cars standing in the public street. 


{EDITORIAL NOTE. It is difficult to lay down any test of what is “‘ plying for hire ” 


held in Cavill v. Amos (1) that there was no. plying for hire where the vehicle started 
from private premises, but in the case under consideration the vehicle stood outside 
the premises and the exhibition of the vehicle, while not conclusive, is a very important 
factor in deciding whether there was a plying. 


As TO THE METROPOLITAN PUBLIC CARRIAGE Act, 1869, s. 7, see HALSBURY’S 
STATUTES, Vol. 19, p. 165.] 


Case referred to: 
*(1) Cavill v. Amos (1900), 64 J.P. 309; 42 Digest 855, 89. 


APPEAL by way of case stated by the defendant from a decision of a metro- 


politan police magistrate. The facts are sufficiently set out in the judgment of 
Lorp Gopparp, L.CJ. a) 


Geoffrey Howard for the appellant. 
Vernon Gattie for the respondent. 


Lorp Gopparp, L.C.J.: This is a case stated by one of the metropolitan 
magistrates, in which the appellant was convicted of “being the owner of a 
hackney carriage . -. . [which] was on Oct. 11, 1944 found plying for hire within 
the limits of the metropolitan police district, namely, at 6, Rupert Street, W.1. 
such carriage not being licensed to ply for hire,’’ and there were two subsidiary 


E 
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charges to which it is unnecessary to refer, because it is clear that if he was 
properly convicted on the first charge, he was properly convicted on the others. 

The facts found by the magistrate are as follows. The appellant keeps an 
office in Rupert Street, with a sign on the outside: ‘‘ Cars for hire.’ On the 
night in question there were several cars belonging to him standing outside’ the 
office in the street. Various people came up, and as each got into a car and was 
driven away, the rank of cars moved forward. In each case the hirer had gone 
into the office and apparently paid his fare in the office to the proprietor or the 
manager of the busiress, that is to say, he did not make a contract with the 
driver. The magistrate has found that that amounted to a plying for hire, and 
it is said that he was wrong. 

A certain number of cases were referred to before the magistrate, which he 
sets out in the case, and some of those cases have been referred to before us. 
Whether a car is plying for hire or not it is essentially a question of fact which 
has to be decided by the application to a great extent of the rules of common- 
sense, and nobody is more able to do that than the magistrate who stated this 
case, and in this particular case there is no doubt there was a plying for hire. 
What was being maintained was a stand, if I may use the word, for cars in the 
street. These cars were being used and left outside this office to be hired in 
exactly the same way as taxicabs drive up and stand on an ordinary hackney 
carriage stand in the street. . 

Various tests have at one time and another been laid down to decide whether 
or not a vehicle is plying for hire. CHANNELL, J., said in Cavill v. Amos (1) (64 J.P. 
309, at p. 310): 

In ordinery cases, in order that there should be a plying for hire the carriage itself 
should be exhibited. 


It is quite possible that there can be a plying for hire where it is not exhibited, 
but where it is being exhibited it is a most important fact. 

The only reason why I think it is necessary to say very little more than that 
we agree with the magistrate is that I think he has gone further in giving his 
reasons both in the case and the considered reasons than is necessary for the 
purpose of deciding the particular case. He has said in his reasons : 

I was further of the opinion that, if the cars had been concealed in a private yard 

or garage, the result would be the same provided that the cars were ready to be appro- 
priated to an immediate hiring. 
I express no opinion whatever as to whether that is a necessary conclusion or 
not ; in fact I am not going to say any more than that I do not necessarily agree 
with that remark of the magistrate. There may be cases in which, although the 
cars were standing in some yard and not actually seen by the public, it might be 
possible to find that there was a hiring. In any case, that part of the magistrate’s 
finding is not necessary for this case, and I prefer to say no more about it. In 
my opinion there was abundant evidence in this case on which the magistrate 
could come to the conclusion that these cars were plying for hire ; I would say 
that there was no other conclusion to which he could come, and therefore this 
appeal must be dismissed. 

Humrureys, J.: I agree with every word of the judgment of Lorp Gopparp, 
L.C.J. 

Henn Coutrys, J.: I agree, and have nothing to add. 


Appeal dismissed with costs. 


Solicitors: H. R. Hodder & Son (for the appellant) ; The Solicitor for the 


t litan Police (for the respondent). 
roa sn [Reported by C. St.J. NICHOLSON, Esq., Barrister-at-Law.]} 


* 


460 [Apr. 13, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


JOHNSON v. HUMPHREY. 
[Cuancery Division (Roxburgh, J.), February 18, 19, 1946.] 


Sale of Land—Memorandum of contract—Terms—Balance of purchase money 
‘to be paid immediately on possession ’’—When possession to be given not 
stated—Verbal agreement that possession should be given only when vendor 
had found other accommodation—Insufficiéncy of memorandum—wNo enforce- 
able contract—Law of Property Act, 1925 (c. 20), s. 40. ; 

On Nov. 9, 1944, H. entered into an oral agreement with J. to sell her 
house to him for £750, on the understanding that she would not give vacant 
possession until she had made some other suitable arrangement for herself. 
On Nov. 10, J. gave £20 to H. as a deposit on account of the purchase 
money, and made her sign a document stating that she thereby agreed to 
sell her house to J. for the sum of £750, for which he had paid a deposit 
of £20, ‘‘the balance to be paid immediately on possession.”” On Nov. 25 
H. wrote to J., saying that she was unable to proceed with the sale and was 
therefore returning the £20. In an action brought by J. for specific per- 
formance of the contract of sale, it was contended on his behalf that the 
document of Nov. 10 was a sufficient memorandum within the meaning 
of the Law of Property Act, 1925, s. 40. It was further contended that 
there was an implied term in the agreement that possession was to be 
given and completion was to take place within a reasonable time of the 
making of the agreement :— 

HELD: (i) since the document signed by H., on Nov. 10, did not say 
when possession was to be given, which was a term of the contract made on 
Nov. 9, it omitted a material term of the contract and therefore it was not a 
memorandum sufficient to comply with the Law of PropertyAct, 1925, s. 40. 

(ii) the ordinary principle of construction that, where no date was fixed for 
completion, completion was to take place in a reasonable time, and that vacant 
possession should be given ‘on complevion, could not be applied, because the 
document contained an express term that completion was to be determined 
by reference to possession. Moreover, where completion was made refer- 
able to possession, and nothing was said as to when possession was to be 
given, the court would not imply any term as to when possession should 
be given. Therefore, even assuming that the memorandum contained 
all the material terms of the contract, the contract was nevertheless unen- 
forceable because it contained no provision as to the date for completion. 

[EDITORIAL NOTE, It is argued as a subsidiary point in this case that where an 
agreement for the sale of land provides for the payment of the balance of the purchase 
money on completion, completion being made referable to possession at a time unstated, 
then completion must take place and possession be given in a reasonable time. This 
argument the court rejects, because in fact the document expressly provided that 
completion was to take place on possession being given and the document was silent 
on that point. : 

As TO SUFEICIENCY OF MEMORANDUM, see HALSBURY, Hailsham Edn., Vol. ies 
pp. 120, 121, paras. 170, 171; and ror CasxEs, see DIGEST, Vol. 12, pp. 148, 149, 
Nos. 1015, 1024.) 

Action for specific performance of a contract for the sale of land. The facts 
are fully set out in the: judgment. 

Alan S. Orr for the plaintiff. The defendant appeared in person. 


Roxsureu, J.: The statement of claim as amended reads as follows : 


_By an oral agreement on or about Nov. 9, 1944, the defendant agreed to sell to the 
plaintiff certain freehold premises being a bungalow known as ‘“‘ Seabys,” Croft Way 
Selsey, in the county of Sussex, forthe sum of £750. On Nov. 10, 1944, the plaintiff 
paid to the defendant the sum of £20 by way of deposit and in part payment of the said 
purchase price and on the said date the defendant signed a written record of the seid 


a 
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Bt weg rents tone by Signs dated Nov. 25, 1944, the defendant did 
Seria i ie aon eal tog oe ae to proceed with the said sale 

) . erefore, the issues which I have to 
determine are as follows: (i) whether there was an oral agreement on or about 
Nov. 9, 1944, and, if so, what were the terms of that oral agreement ; (ii) 
whether those terms were embodied in the document which was undoubtedly 
signed by the defendant, which is alleged to constitute the note or memorandum ; 
and (iii) if the oral agreement is truly recorded in the memorandum, what 
the memorandum itself means. 

On Nov. 9, 1944, the plaintiff, having heard that the defendant might be 
prepared to sell her bungalow, called upon her and inquired whether she would 
sell it to him. She said something to the effect. that she would be prepared to 
sell it if she could find somewhere else to go to, and it was against that back- 
ground that the negotiations took place. There was a discussion about the 
price. The plaintiff offered her £750 and she accepted that offer. There was a 
discussion as to when she could give vacant possession, and she said—I have 
this from the plaintiff himself—that she would give vacant possession as soon as 
she could find somewhere to go, and if,she could not find the place she wanted, 
she was prepared to store her furniture and go into either a hotel or a boarding 
house. Then the plaintiff offered her a deposit. She showed some reluctance, 
whereupon he said it was a matter of business, and he then left. Shortly after- 
wards he returned with his wife. In the course of that visit the defendant 
told Mrs. Johnson that she would do her best to get out by Christmas, and if 
she could not find a place she would try to go to a hotel and store her furniture. 
At the close of that interview the plaintiff said that he would bring the deposit 
and an agreement on the following morning. 

On the next day, the plaintiff returned accompanied by his son. The plaintiff 
had in his own home prepared a document which he took with him together 
with a sum of £20...It was a very small deposit for a purchase at £750, but 
the plaintiff explained to me, quite frankly, that he was anxious to have some- 
thing binding upon the defendant. He took this document, together with the 
£20, and he placed both of them in front of the defendant. The defendant 
having read the document, signed it. It is in these terms : 

Nov. 10, 1944. I hereby agree to sell my bungalow, ‘‘ Seabys,’’ Croft Way, Selsey, 
to Mr. E. G. Johnson, Jeweller, High Street, Selsey, for the agreed sum of £750 [the 
amount is then written out in words] and for which he has paid a deposit of £20, the 
balance to be paid immediately on possession. 

It is signed “ C. B. Humphrey.” 

There was no suggestion by the plaintiff, and there is no suggestion in the 
pleadings, that the contract was made on Nov. 10. Both in the evidence and 
in the pleadings it was said that the contract was made on Nov. 9, and this 
document, according to the plaintiff’s case, was intended to be a record of the 
contract which should bind the defendant. 

On Nov. 16, 1944, the plaintiff’s solicitors wrote the following letter to the 
defendant : 

Re ‘“‘ Seabys,” Croft Way, Selsey. We are acting for Mr. E. G. Johnson in his 

purchase from you of the above property for the sum of £750 of which he has paid to 
you @ deposit of £20 on account of such purchase money, and we undertsand vecent 
possession of the property is to be given on completion of the sele. We shall be glad 
if you will put us in touch with your solicitors in order that we may obtain the draft 
contract from them. If you have no regular solicitor, and would like us to act for you 
in the matter as well, we shall be happy to do so. 
It will be observed that the letter is far from suggesting that the defendant 
had.already bound herself by a contract ; on the contrary, the purchaser’s 
solicitors are offering their services to her for the preparation of a contract. 
I accept the evidence that the memorandum was not in the possession of the 
plaintiff’s solicitors when the letter of Nov. 16 was written. It, therefore, 
comes to this, that the solicitors wrote that letter without any inquiry as to 
what the true position was. 

It is very noticeable how quick the defendant was to take up the statement 
in the letter : 

We understand vacant possession of the property is to be given on completion of 
the sale. 
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She replied : es i 

I thark you for yours received this morning, and in reply beg t to correc e 
sistoment to the effect that vacent possession of the property, as address above, on 
completion of the sale was the arrangement I made with Mr. E. G. Johnson. N was 
not anxious to sell just now with the scarcity of houses vacant or available, and my 
condition of selling was that I would do so when I could make other suitable arrerge- 
ments for myself and furniture. I did not ask for a deposit, and declined it, but Mr. 
Johnson came the next day with £20 deposit, and I signed his written statement that 
the balance of the purchase money would be received by me from him on the complete , 
possession being given. If this does not suit Mr. J ohnson’s requirements I will immedi- 
ately return the deposit money to him, more especially as in enswer to ell my inquiries 
I have had no glimmer of success for suitable accommodation . . . I thank you also 
for your offer of legal assistance . . . 


On Nov. 20 the plaintiff’s solicitors wrote : 


We thank you for your letter of Nov. 17. We will see Mr. Johnson upon it and take 
his instructions and write you again. 


On Nov. 25 Miss Humphrey wrote to Johnson the letter to which I have already 
referred as being the letter of repudiation. She said : 

Owing to the present very difficult circumstances and to a sudden breakdown in 
my health, I am unable to proceed with the sale of the above property. I am, there- 


fore, inclosing my cheque for £20, the amount deposited on account by you on Nov. 
I 


The letter was clearly a repudiation, if there was a contract. 
The answer is this: 


Mr. E. G. Johnson has handed to us your letter of Nov. 25, with accompanying 
cheque ... It is clear to us that the memorandum signed by you under date Nov. 
10, 1944, evidences a binding contract between you and Mr. Johnson for the sale of the 
property for £750 and to this agreement Mr. Johnson is compelled to hold you. He 
asks us to point out that in consequence of your agreement to’ sell him this present 
property, his son has sold the house in which he now lives and is required to give 
possession. In any case there is a binding contract and our client is entitled to require 
you to perform the same and he does so require you to do. Will you therefore please 
instruct your solicitors to furnish us with abstract of title in order that the matter 
may proceed. We return your cheque for £20. 

The money was ultimately sent back. 

I am quite satisfied that one of the terms to which the plaintiff and the 
defendant agreed on Nov. 9 was that vacant possession should not be given 
until the defendant could make other suitable arrangements for herself and her 
furniture. Undoubtedly there was some discussion by way of modification 
of that agreed term. There is no doubt that the defendant said that she would 
try to get out by Christmas and that if she did not succeed in finding what she 
wanted she would try to go into apartments and store her furniture. Upon 
the whole, I think that the modifications of the stipulation never reached any 
degree of finality or certainty, i.e., I do not think it was ever agreed for how 
long the defendant was to look for suitable accommodation before she was to 
move into apartments and store her furnittire ; nor do I think exactly what she 
was to do was ever finally determined. But that the stipulation was made, and 
insisted upon, that she was not to give vacant possession until she had made 
some suitable arrangements for herself and her furniture, is to my mind estab- 
lished beyond all doubt. I do not think there is any conflict of evidence on 
the point. 

If there was a term agreed to by both parties on Nov. 9 that the lady should 
give vacant possession when she could make other suitable arrangements for 
herself and her furniture, the memorandum does not contain ‘all the terms of 
the bargain because it does not contain that term. It leaves the matter as a 
big query. It says: 


. . . the balance [i.e., the balance of the purchase money] to be paid immediately 
On possession. 


But, it does not say when possession is to be given : therefore, plainly it does 
not include all the terms of the bargain, if I am right in holding, as I do hold, 
that one of the terms related to the giving of vacant possession. Nor do I think 
it matters precisely what that term was and whether or not it was too vague 
to be enforceable. If the term was too vague to be enforceable in a court 
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of law, it would only mean that there was no contract, and, therefore, there 
could be no memorandum of it. Therefore, in my judgment, once I reach the 
conclusion, which I do, that there was a term about vacant possession agreed 
to on Nov. 9, the memorandum signed by the defendant on Nov. 10 cannot 
be a memorandum sufficient to comply with the Law of Property Act, 1925, 
8. 40, because it omits a material term of the bargain. 

But, even if I am wrong in this conclusion and if, contrary to my judgment, 
all the material terms are embodied ir. vhe memorandum, then in my judgment 
the contract is unenforceable because it omits to deal with the vital question 
as to when possession is to be given. It is pleaded in this way : 

It was an implied term of the said agreement that the said sele should be completed 
within a reasonable time of the making of the said agreement. 

Plainly it was not, because there was an express term about completion and, 
therefore, there cannot be any implied term about completion. There is an 
express term about completion because it is said : 


- . the kalance to be paid immediately on possession. 


_ I would not wish to dispose of that point on that very narrow ground because, 
if that had been all, I should have given leave to amend. What counsel for the 
plaintiff really says is that there is an implied term that possession is to be given 
within a reasonable time of the making of the said agreement. 

As regards that proposition, I desire to say this. It is, of course, well under- 
stood that, if a contract fixes no date for completion, the law implies that com- 
pletion is to take place within a reasonable time. What is a reasonable time 
has to be measured by the legal business which has to be performed in connection 
with the investigation of the title and the preparation of the necessary convey- 
ancing documents. It is also an implied term of a contract of the sale of land 
that vacant possession shall be given on completion, but here possession cannot 
be fixed by reference to completion because, by the express terms of the document 
itself, completion is to be determined by reference to possession. Therefore, 
the ordinary principles of construction clearly are inapplicable to the present 
case. Counsel for the plaintiff argued that in a case such as this, the direction 
that the balance is to be paid immediately on possession ought to be construed 
as meaning that possession is to be given, and completion is to take place, 
within a reasonable time. I do not know any case in which the court has con- 
strued a stipulation about possession in that manner, and counsel for the 
plaintiff has not referred me to any. If the reasonableness of the time is to 
be measured by such considerations as the difficulty of obtaining accommoda- 
tion in the post-war world, I doubt whether the court would proceed to any 
such investigation. I should not be prepared to hold that in a contract of this 
sort, where completion is made referable to possession and nothing is said as 
to when possession is to be given, the court will imply any term whatever as 
to when possession should be given. 

Accordingly, in my judgment the plaintiff has failed to prove an enforceable 
contract, and the action must be dismissed with costs. 


Judgment for the defendant with costs. 


Solicitors : Kenneth Brown, Baker, Baker, agents for Wannop & Falconer, 


Chichester (for the plaintiff). | 
[Reported by B. ASHKENAZI, Esq., Barrister-at-Law.] 
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SHAYLER v. WOOLF. 

(CHancery Drviston (Roxburgh, J.), January 29, 30, 31, February 1, 5, 6, 
1946. ] 

Waters and Watercourses—Sale of land—Contemporaneous agreement for supply 
of water—Vendor owner of adjacent land—Covenants by vendor to supply 
water from pump on vendor's land for use of purchaser im connection with 
house on conveyed land and to keep pump in repair— Whether benefit of agree- 
ment assignable to subsequent purchaser—Whether covenants relating to land 
—Law of Property Act, 1925 (c. 20), s. 78. ; 

By a contract dated July 4, 1938, Mrs. W. agreed to sell a piece of land 
adjacent to her own premises to Mrs. P., who covenanted to build thereon a 
bungalow for which she required a water supply. The contract contained 
a clause that on completion the vendor should enter into a contract to supply 
water on certain terms. The property was conveyed on July 30, 1938, 
and on the same day an agreement was entered into between Mrs. W. and 
Mrs. P., whereby Mrs. W. agreed to supply from a pump on her premises 
water for the use of Mrs. P. in connection with the bungalow to be erected 
on Mrs. P.’s premises. Cl. 1 of this agreement provided : “ [Mrs. W.] will 
henceforth supply to [Mrs. P.] from the aforesaid pump situate on the 
premises of [Mrs. W.] and so long ‘as such pump shall continue to produce 
the same a regular and continuous supply of water for use in respect of all 
domestic purposes in connection with the said bungalow.”’ By cl. 2, Mrs. P. 
was to pay 10s. a year to Mrs. W. for the water supply. Cl. 4 provided : 
‘Mrs. W.] hereby covenants with [Mrs. P.] for and with intent to bind so 
far as may be herself and her successors in title that she and they will 
henceforth maintain and keep the said pump and the pipes taps and 
apparatus thereto in good and proper working order and repair and so long 
as .such pump shall continue to produce the same do all such things as 
may be necessary to insure a constant supply of water.” The agreement 
contained an arbitration clause and was determinable at the option of 
either party on 3 months’ notice in writing at any time after the expiration 
of 10 years from the date of the agreement. After the outbreak of the war, 
the bungalow was unoccupied and Mrs. W. turned off the water supply. 
When the agreement was made, in 1938, the pump was producing water 
but was not in a good state of repair. In 1942, owing to the need for 
repairs, the rising main of the installation got out of order. Since the 
necessary repairs would have been expensive at the time, it was considered 
more economical to construct a new pump. The old pump was, therefore, 
dismantled, a new bore-hole was sunk and a new pumping apparatus was 
installed. There would have been no difficulty in connecting the bungalow 
to the new installation, but this was not done. On Aug. 17, 1944, Mrs. P. 
conveyed the property and the bungalow, together with the benefit-.so far 
as assignable of the water supply agreement, to S. S. requested Mrs. W. 
to continue the supply of water to the bungalow, but she refused to do so. 
S. thereupon brought an action for specific performance of the agreement. 
It was contended by Mrs. W. that the benefit of the covenants contained 
in the water supply agreement had not passed to S. because (a) the covenants 
did not relate to land and therefore the Law of Property Act, 1925, s. 78, 
did not apply to them ; and (b) the agreement was one the benefit of which 
could not be assigned. It was further contended that, even if cl. 1 related 
to land, no action lay because, on the facts of the case, there had been 
no breach thereof; and cl. 4 related not to land but to an incorporeal 
hereditament (7.e., the bundle of rights created by cl. 1) and the benetit 
of a covenant could not run with an incorporeal hereditament :— 

HELD : (i) the covenant contained in cl. 1 of the water supply agreement 
related to the land of the covenantee and the benefit of the covenant had 
passed to 5. under the Law of Property Act, 1925, s. 78. 

(ii) the covenant to keep the pump in repair (cl. 4 of the agreement) 

‘did not relate to an incorporeal hereditament ; it was also for the benefit 
of the land, and ran with the land under sect. 78. 

(iii) properly construed, the words in cl. 1, “so long as such pump shall 

continue to produce the same,”’ meant ‘“ so long as such pump shall continue, 
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to produce the same if kept in such repair as is required by c te 
TM de ped + aie i ah aah ie pent the aan in thos there had 
of cl. 4 of the t s 
of cl. 1, there had also been A eras earns Sau eosarurrio 
©) the burden of the agreement was not to supply the needs of ‘Mrs. P. 
"7 her household but to supply the water required in the bungalow for 
omestic purposes ; moreover, it was limited not with reference to Mrs. 
Ly occupation of the bungalow but to a fixed term of years. It was 
therefore, immaterial to Mrs. W. as to who was in occupation of the bungalow 
and the fact that the agreement contained an arbitration clause did not 
alter the position. Accordingly, the agreement was one the benefit of 
which could be assigned and which had been assigned, 


_ [EDITORIAL NOTE. It is held that a covenant to pump water on to land of an ad- 
joining owner, and & covenant to keep the pump in repair, are covenants running with 
the land enjoying the benefit, within the meaning of the Law of Property Act, 1925, 
s. 78. This is in accordance with the decision in Cooke v. Chilcott (2) where it was held 
that the benefit of a covenant to erect a pump and supply water ran with the land. 

On the question of assignability at common law it is argued that if assignment of 
the contract, which contained an arbitration clause, is permitted it would throw an 
additional burden on the covenantor, since the arbitration clause would not be enforce- 
able against the assignee. RoxBurGH, ‘J., however, holds that an assignee claiming 
the benefit of the covenant could not refuse to comply with an arbitration clause, 
since to hold the contrary would mean that no contract containing an arbitration 
clause would ever be assignable. 

As To Ricut To ENFORCE CovENANTS, see HALSBURY, Hailsham Edn., Vol. 29, . 
pp. 440-454, paras. 646-660 ; and ror Cass, see DIGEST, Vol. 40, pp. 302-306, Nos. 
2600-2626, and Vol. 44, pp. 9-11, Nos. 24-32.] 

Cases referred to : 
*(1) Austerberry v. Oldham Corpn. (1885), 29 Ch.D. 750 ; -40 Digest 305, 2618; 55 
L.J.Ch. 6333; 53 L.T. 543. 
4(2) Cooke v. Chilcott (1876), 3 Ch.D. 694; 40 Digest 304, 2614; 34 L.T. 207.. 

(3) Grant v. Edmondson, [1931] 1 Ch. 1; Digest Supp. ; 100 L.J.Ch. 1; 143 L.T. 749. 
*(4) Cottage Club Estates v. Woodside Estates Co. (Amersham), [1928] 2 K.B. 463; 
Digest Supp.; 97 L.J.K.B. 72; 139 L.T. 353. 

(5) Aspell v. Seymour, [1929] W.N. 152; Digest Supp. 

*(6) ab bee Ee [1910] 1 Ch. 732; 2 Digest 365, 336; 79 L.J.Ch. 388; 102 

*(7) Lurcott v. Wakely & Wheeler, [1911] 1 K.B. 905; 31 Digest 332, 4757; 80 
L.J.K.B. 713; 104 L.T. 290. 

(8) Lister v. Lane & Nesham, [1893] 2 Q.B. 212; 31 Digest 328, 4700; 62 L.J.Q.B. 
583; 69 L.T. 176. 


Action for specific performance of an agreement for the supply of water. 
The facts and the provisions of the agreement are fully set out in the judgment. 

C. L. Fawell for the plaintiff. 

M. G. Hewins for the defendant. 


RoxsureH, J.: In May, 1938, Arthur Peacock, who was a builder, took a 
fancy to a piece of land with a derelict building upon it, which belonged to the 
defendant, Mrs. Dorothy Gladys Irene Woolf, of Shottenden Lodge, Herne Bay. 
After some negotiation, a contract was made on July 4, 1938, between the 
defendant of the one part and the wife of Peacock, namely, Iris Ethel Peacock, 
of the other part, for the sale to her of the said piece of land for £175. She 
covenanted to demolish the old building and to build.a new bungalow, for 
which she required a water supply. Accordingly, cl. 7 of that contract provided 
that on completion the vendor should enter into a contract to supply water on 
certain terms, which were subsequently embodied in an agreement which was 
then in contemplation. 

On July 30, 1938, the property in question was conveyed to Mrs. Peacock 
and was mortgaged by her to the vendor to secure the purchase money in manner 
stipulated for, and on the same date the contemplated water supply agreement 
was entered into. This is the document upon which this action is founded, 
and it is as follows : 

An agreement made on July 30, 1938, between [the defendant] of Shottenden Lodge 
. . . of the one part and Iris Ethel Peacock . . . of the other part Whereas the said 
[defendant] is the owner of the property known as Shottenden Lodge West End Herne 
Bay aforesaid and the said Iris Ethel Peacock is the owner of property adjacent thereto 
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h id [defendant] has agreed to supply from the pump on her said premises 
ai ton tha es of the did Th Ethel Peacock in connection with the Ag mat pe 
in course of erection upon her said premises which are known or intended to foe 
as [blank] subject to the terms and conditions of these presents [then it was sare ies 
and this agreement is under seal]: 1. The [defendant] will henceforth supply dap 
said Iris Ethe] Peacock from the aforesaid pump situate on the premises 0 e 
[defendant] and so long as such pump shall continue to produce the bara He sisi 
and continuous supply of water of wholesome quality for use in respect of all domes = 
purposes in connection with the said bungalow known as [blank] now in eerie 
erection upon the land of the said Iris Ethel Peacock such water to be pattie be cere 
the said pump through mains or pipes to be constructed by the said Iris Ethel Sean 
as hereinafter provided. 2. The said Iris Ethel Peacock shall pay to the yah 
[defendant] a yearly sum of 10s. payable yearly in advance the first of such Steg bs 
to be made on July 3, 1938, for such water supply as aforesaid. 3. The said Iris 
Ethel Peacock shall have full right and liberty to lay mains and pipes so far as may a 
necessary for carrying and conducting the said water supply .. . in yn tears. the 
adjoining property of the said [defendant] with the liberty and right of entering thereon 
from time to time for the sole purpose of inspecting maintaining cleansing and repairing 
renewing and enlarging such mains pipes valves manholes and surface boxes so far as 
aforesaid the said Iris Ethel Peacock doing as little damage as possible to the surface 
of the said adjoining property and the crops (if any) for the time being growing thereon 
and making good any damage done. 4. The said [defendant] hereby covenants 
with the said Iris Ethel Peacock for and with intent to bind so far as may be herself 
and her successors in title that she and they will henceforth maintain and keep the said 
pump and the pipes taps and apparatus thereto (but except the mains pipes or apparatus 
layed or fixed or to be layed or fixed for carrying and conducting the said water supply 
from the said pump to the property of the said Iris Ethel Peacock as aforesaid) in 
good and proper working order and repair and so long as such pump shall continue 
to produce the same do all such things as may be necessary to insure a constant supply 
of water of s quantity and quality hereinbefore mentioned and will from time to time 
comply with or enforce all statutory provisions for the time being in force for guarding 
against fouling of water and will not at any time during the continuance of this agree- 
ment do or suffer to be done upon the said adjoining land any act or thing which may 
in any way diminish interfere with or damage the purity or flow of water to or carried 
by the mains or pipes hereinbefore mentioned. 5. This agreement may be deter- 
mined (without prejudice to the rights of either party for. any antecedent breach thereof), 
at the option of either party (a) In the event of a main water supply being brought 
within such a distance of the said property of the said Iris Ethel Peacock as will enable 
her to connect up with the same at a reasonable cost or (b) At the expiration of a period 
of 10 years from July 30, 1938. Such option shall be exercised by the party desiring 
so to do giving to the other three months’ notice in writing at any time after the 
heppening of either of the said events and at the expiration of three months from the 
date of such notice this agreement shall save as aforesaid determine and cease in all 
respects. 6. On the determination of the said agreement the said Iris Ethel Peacock 
shall (if so required by the said [defendant] remove the said mains pipes valves manholes 
surface boxes and apparatus at her own cost doing as little damage as possible and 
making good any damage done. 7. Any dispute arising under or out of this agree- 
ment shall be referred to a single arbitrator to be appointed in default of agreement 
by the president for the time being of the Surveyors’ Institute. 


I have read the whole of that agreement because some argument has been 
addressed to me on, I think, every single clause which it contains. It is to be 
observed that nobody suggests that at the expiration of ten years from July 
30, 1938, the agreement cannot be determined. 

On Aug. 17, 1944, Mrs. Peacock, who by this time had become Mrs. Lawton, 
conveyed the property and the new bungalow which by this time had been 
completed and was known as Peartree Cottage, together with the benefit so 
far as assignable of the said agreement dated July 30, 1938, to the plaintiff, 
It has been contended before me most strenuously that the benefit of this 
water supply agreement was incapable of assignment to the plaintiff. I have 
heard arguments both upon the general principles of assignability and upon 
the Law of Property Act, 1925, s. 78. I will deal first with the Law of Property 
Act, 1925, s. 78, which is as follows : 

(1) A covenant relating to any land of the covenantee shall be deemed to be made 
with the covenantee and his successors in title and the persons deriving title under him 
or them, and shall have effect as if such successors and other persons were expressed. 


Now which, if any, of the covenants in the water supply agreement relate 
to land of the covenantee ? The land, of course, is the land upon which the 
bungalow is built. In my judgment, both the first covenant and the fourth 
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covenant so_relate, and it is un 7 i 
a , necessary to consider whether any other covenants 
I have very 


considerable i i 9 
sipocw. A side e guidance here from what Cotton, L.J., said (2{ 


778), in the Court of Appeal in Austerberry v. Oldham Corpn. (1) : 


Then there is the case of , ; ‘ : 
he likewise expressed an ae psn coh aah haa Kone eas 
base his opinion on the cases I have mentioned, but the ra ai ne in =n et 
was very little, if any, difficulty as regards the ‘benefit of the bart = hi : Sa 
eae to land of the plaintiff, because it was to erect a pump and pump eater hat 
= en = ee cr as to the land of the plaintiff’s predecessor 
UMAR aIEACetS? thin idovenant, e benefit of the land, which showed that that 
4 aay iterates the FS eet was almost prepared to concede that, in the 
: =i Beslan sorbet el. 1 of this water supply agreement must be one relating 

e plaintiff ; but whether he conceded it or not, Iso hold. As 
regards cl. 4, counsel for the defendant has strenuously contended that it is not. 
His argument, as I understand it, is that cl. 4 does not relate to the land of the 
plaintiff, but to the bundle of rights created by cl. 1, which he says is an incor- 
poreal hereditament. Having put forward that proposition, he proceeded to 
cite Grant v. Edmondson (3), to which I will refer in a moment, and concluded his 
submission by saying that I am thereby precluded from holding that cl. 4 of 
this agreement is one which relates to the land of the plaintiff. 

Grant v. Edmondson (3) is a decision of the Court of Appeal and, if I thought 
that it in any way governed the present case, I should follow it at once. But 
the only materiality of that decision, in my judgment, in the present case is 
that it held that the benefit of a covenant to pay a rent charge did not run with 
the rent charge, which is, of course, an incorporeal hereditament, and I have no 
intention of holding that this covenant runs with an incorporeal hereditament. 
What I propose to hold and do hold is that, just as the covenant to erect the 
pump and the covenant to pump water [in Cooke v. Chilcott (2) ] was said in 
Austerberry v. Oldham Corpn. (1) to be for the benefit of the land and to run 
with the land, so the benefit of the covenant to keep the said pump in repair 
runs with the land, ¢.e., the land upon which the bungalow is built, and the 
bungalow on the said land. 

If that conclusion is well founded, it becomes unnecessary to consider whether 
the benefit of the contract (7.e., of the water supply agreement) was assignable 
according to the general principles of the law of contract governing assignability, 
but as that point has been very fully argued before me I propose to express 
my view upon it. * 

The water supply agreement was one under which the owner of Shottenden 
Lodge agreed to supply water for the use of Mrs. Peacock, in connection with the 
particular premises upon the land then being purchased by her from the owner 
of Shottenden Lodge. It seems to me that the very subject-matter of the 
agreement points to the possibility of assigning the benefit of it, more especially 
when the conveyance of the land to Mrs. Peacock and the making of the water 
supply agreement were contemporaneous transactions. There was not any- 
thing which the assignee had to do in performance of the agreement during its 
subsistence beyond paying a small annual sum. Therefore there can be no 
question whether the assignee could substitute his personal service for some- 
body else’s personal service. Moreover, the parties in this case did consider 
the period for which the right was to continue, and they did not limit it by refer- 
ence to the personal occupation or the ownership of Mrs. Peacock, but by a 
fixed term of years which plainly might have elapsed before Mrs. Peacock 
ceased personally to occupy the bungalow or ceased to own the bungalow. Nor 
do I think that it can be said that the assignment of the benefit can place any 
additional burden on the other party to the contract, namely, the defendant. 
The burden, as I understand it, is not to supply the needs of Mrs. Peacock 
and her household at Peartree Cottage, but to supply the water required there 
for domestic purposes, and, if that is the burden of the contract, it is immaterial 
tu the vendor who is actually in occupation of the premises. Nor can I accept 
the argument which has been submitted to me by counsel for the defendant 
by reference to the arbitration clause. This was that the assignment of the 
contract would place an additional burden on the defendant, because, whereas 
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she could enforce the provision for arbitration against Mrs. Peacock, she could 
not enforce that provision against an assignee of Mrs. Peacock, and that, there- 
fore, she might be compelled to litigate in these courts instead of going to arbitra- 
tion; but, in my judgment, Mrs. Woolf could have compelled Mrs. Peacock’s 
assignee to go to arbitration had she so desired. : 

In support of his argument, counsel for the defendant very naturally and 
properly referred me to Cottage Club Estates v. Woodside Estates Co. (Amersham) 
(4), and also to Aspell v. Seymour (5). In the Cottage Club case (4) WRIGHT, J., 
said ( [1929] 2 K.B.D. 463, at p. 466), that the arbitration clause was a personal 
covenant and could not be transferred ; but the facts of that case show, I think, 
that he meant that the rights under the arbitration clause could not be 
transferred from the assignor to the assignee without the concurrence of the 
other party to the contract, and he did not suggest that, if an assignee claimed 
to take the benefit of a contract under an assignment, he could escape the burden 
of an arbitration clause if that other party desired an arbitration. In my 
judgment, he could not. In Bonnin v. Neame (6) the question arose whether 
mortgagees of a share of a dissolved partnership were bound by an arbitration 
clause. The contention was advanced by Mr. Micklem that the mortgagees 
of the share could not have any better right than their mortgagor. Counsel 
for the mortgagees countered that the mortgagees were not claiming an account 
under any right given to them by the partnership deed, but were claiming 
under the Partnership Act, 1890, s. 31 (2); and it was on that ground, as I 
understand it, and on that ground only, that they were held not to be bound 
by the arbitration clause. I cannot claim Bonnin v. Neame (6) as an authority 
decisive in favour of the view which I am expressing, but I derive comfort 
from that case because, in my judgment, if the mortgagees had been claiming 
under the partnership deed and had not been claiming by virtue of some 
independent statutory right, the decision would almost certainly have been the 
other way. 

Counsel for the defendant referred me to Aspell v. Seymour (5), which is a 
decision of the Court of Appeal, but I cannot find anything in that case which 
throws any light at all on the point which I am now deciding, and I am not 
prepared to hold, in the absence of any authority to that effect—and certainly 
none has been cited to me—that an assignee claiming the benefit of a contract 
could refuse to comply with an arbitration clause contained in the contract 
if the other party to the contract required him to do so. If the argument of 
counsel for the defendant is sound, I cannot see how any contract containing 
an arbitration clause, and not expressed in its very terms, to be assignable 
could ever be assignable, and counsel for the defendant did not point to any way 
of escape from this far-reaching conclusion. I accordingly reject that argument 
and I hold that the benefit of this contract was assignable and was assigned. 

I will now describe the pump and the pipes, taps and apparatus thereof. 
or such of them as appear to me to be material. A rising main had been inserted 
in a brick-lined. well, and a complete sail-driven pump had been installed 
part of which was below ground level and the remainder of which (which I will 
call the working head) was above ground level. At a subsequent date, a 
bore-hole had been driven downwards from the bottom of the well no doubt 
to increase the accessibility of the water; this bore-hole had been lined and 
down the bore-hole had been passed a suction pipe. But the bore-hole was 
not driven immediately below the bottom of the rising main, and, accordingly 
there was a piece of angular pipe connecting the top of the suction pipe with 
the bottom of the rising main. Such a method of construction necessaril 
involved the maintenance of the sides of the well, because otherwise there — 
no possible means of access to the suction pipe. It is quite true that access 
to the rising main could have been preserved if a lining to the rising main had 
been inserted in the well, but this would not have given access ri the suction 
pipe, and there was at the bottom of the well this very sharp bend. . Subsequentl 
the brick lining of the well collapsed, and the well was filled up with at To 
anybody who thought about it, it must have been obvious that at some tim 
or another it might be necessary to have access to the rising main or the sucti ; 
pipe, or both of them, in order to effect repairs, and it must have been oe ‘lly 
oar Re: this would involve the removal of some, if not all, of reapers | 
whic been put in the well. This was the position at the date of the water 
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su i 
—e - nates baad The pump was producing water, but, if at any 
pean Fa xh. sata to repair the rising main or the suction pipe, this 
pc meee sae 6 i Sper apps a very considerable quantity of earth and in 
i iy SW are the sides of the excavation made. Then came the war ; 
mle ai ee empty, and Mrs. Woolf turned off the supply of water, 
nal a a hal ed by a stopcock near by. Then, in 1942, the rising main 
Ris st 2 ie sane of M. Mullins, Ltd., water engineers, made it clear, 
mis eatin Sey at 1 labour had been available there would have been no 
inca ae y im clearing the old well and relining it, so far as might be 
a aT , ik h concrete cylinders, and then withdrawing the rising main and 
ne en i sailed the defective part. But it would, undoubtedly, 
ei most expensive course, and Mr. Hayden: advised the defendant 

at it would be much better and cheaper to drill a new bore-hole altogether. 
Accordingly, a new bore-hole, 100ft. deep, was sunk some 30 yards away from 
the well that, I have described, it was lined with a lining tube, and then a 
pumping apparatus was installed. The pumping apparatus consisted of. the 
old working head, which was dismantled and removed to the site of the new 
bore, and a new rising main, plunger rod, suction pipe, and such other parts of 
the apparatus as functioned below ground level. The value of the old materials 
thus re-used was greater than the value of the new materials supplied. There 
would have been no difficulty in connecting Peartree Cottage to the new 
installation. 

~When the plaintiff bought Peartree Cottage, which was on Aug. 17, 1944, he 
naturally wanted some water, but the defendant was not minded to let him 
have any, not even for the short period which remained before the water supply 
agreement would have expired according to its terms, ifishe had exercised her 
option to give notice thereunder. Accordingly, on Dec. 4, 1944, the plaintiff’s 
solicitors wrote to the defendant’s solicitors in the following terms : 


In Mey lest, on behalf of our client, Mr. Sheyler, who was then negotiating for the 
purchase of the above premises from Mrs. Peacock, we wrote you inquiring whether 
your client Mrs. Woolf was prepared to enter into an agreement with our client for the 
supply of weter, in similar terms to an agreement between your client and Mrs. Peacock 
deted July 30, 1938. We are instructed that our client hes been in correspondence 
with your client and yourselves in en endeavour to arrive at an amicable arrangement 
for the supply of water to our client’s premises, but your client has refused to either 
enter into a fresh agreement or to continue the supply provided for under the agreement 
of July 30, 1938. Since our letter of May 26, 1944, our client has completed the pur- 
chase of the above premises, end in the conveyance to him Mrs. Peecock has assigned 
the benefit (so far assignable) of the said agreement. We heave now in our possession 
the counterpert agreement of July 30, 1938, and we ere satisfied that quite epart from 
the benefit of the assignment, the supply of weter to our client’s premises is an easement 
which pursuant to the Law of Property Act, 1925, s. 187, enures for the benefit of our 
client’s land. We have to give you notice that unless we hear from you by Dec. 15 
thet your client is prepared to continue the supply of water to our client’s premises, 
our client will take such steps as he may be advised, to enforce his rights. 


On Jan. 13, 1945, the plaintiff’s solicitors again wrote to the defendant's 
solicitors : 

Not having received eny reply to our letter to you of Dec. 4, we have, on behalf 
of Mr. Shayler, taken counsel’s advice, and are proceeding to issue a writ for specific 

rformence of the egreement or demages in lieu thereof. We shall be glad to hear 
whether you will accept service on behalf of your client. 
On Jan. 17, the defendant’s solicitors replied : 

We are receipt of your letter of Jen. 13, upon which we ere taking our client’s instruc- 
tions ; we will write you further as soon as we heve done so. 
On Jan. 20, the defendant’s solicitors wrote : 

Further to our letter of Jan. 17, we have now seen our client and are instructed to 
accept service of proceedings on her behalf. 


Accordingly the writ was issued on Feb. 1, 1945. 
The allegation in para. 6 of the statement of claim is as follows : 


The supply to the said pump of water of wholesome quality has not failed but the 
defendent has refused or neglected to supply to the plaintiff from the said pump any 
water for use in respect of domestic purposes in connection with the said bungalow 
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and to keep the said pump in good and proper working order and pd gee peers Fo - 
all such things as may be necessary to ensure a constant supply of water and by reas 
of such refusal or neglect the plaintiff has suffered damage. 


And then the plaintiff claims (i) specific performance of the ae we aber 
dated July 30, 1938; (ii) a mandatory injunction to compel the aaa my 
to supply ‘water to the plaintiff in accordance with the terms es bi eer iy 
ment ; (iii) damages in substitution for or in addition to the above relief ; 

iv) costs. 

Cambie for a moment to the construction of the water supply pean aaa 
and in particular to cl. 1, in my judgment, the words ‘so long as suc Pena 
shall continue to produce the same ”’ ee be construed meticatr ys E a : 
continue to produce the same if kept in such repair as is require see 
otherwise the dinfaidertt could have relieved herself of that obligation by cutting 
the rising main, which obviously was not the intention of either ae ee 
words must, in my judgment, be inserted by necessary implication. This otis 

is only material if I am wrong in holding that the Law of Property a 
1925, s. 78, applies to cl. 4, and if I am wrong in holding that the ee 
of the water supply agreement is assignable according to the general law o 

contract ; otherwise it is immaterial whether those words are read into cl. 1 
or not, because, in my judgment, there has been a breach of cl. 4, and there- 
fore, except in the event that I have just indicated, it is immaterial whether 
there has been a breach of cl. 1 or not, the measure of damage being the same in 
either case. In my judgment, however, there has, in fact, been a breach of 
both cl. 1 and cl. 4. : 

Now in treading further along my path, I take as my lantern a portion of 
the judgment of Cozens-Harpy, M.R., in Lurcott v. Wakely d& Wheeler (7). 
After referring to Lister v. Lane (8) Cozens-Harpy, M.R.., said ( [1911] 1 K.B.D. 
905, at pp. 913, 914): 

It was there held by the Court of Appeal, and I see no reason to quarrel with their 
decision, that the change of circumstances which had arisen could not have been in the 
contemplation of the parties and that it would not be reasonable to construe the 
covenant to repair as applicable to that change of circumstances «+. Theat being so, 
it seems to me that we are driven to ask in this particular case, and in every case of this 
kind, Is what has happened of such a nature that it can fairly be seid that the character 
of the subject-matter of the demise, or part of the demise, in question has been changed ? 
Is it something which goes to the whole, or substantially the whole, or is it simply an 
injury to a portion, a subsidiary portion, to use BuckLey, L.J.’s phrase, of the demised 
property ? In this case the view taken by the official referee and the Divisional Court 
is the view which commends itself to me, thet this portion of the wall, 24ft. in front, 
is merely a subsidiary portion of the demised premises, the restoration of this wall 
leaving the 1est of the building, which goes back more then 100ft., untouched. The 
restoration of this wall will not change the character or nature of the building, and I 
am unable to sey that the question differs in any way from that which we should have 
had to consider if by reason of the elements and lapse of time, say, some rafters in the 
roof had become rotten, and a corner of the roof gave way so that the water came in. 
It seems to me that we should be narrowing in &@ most dangerous way the limit and extent 
of these covenants if we did not hold that the defendants were liable under covenants 
framed as these are to make good the cost of repairing this wall in the only sense in 


which it can be repaired, namely, by rebuilding it according to the requirements of the 
county council. 


In my judgment, it must have been in the contemplation of the parties, if they 
thought about it at all, that at some time or another it would be necessary to 
have access to the rising main, and possibly also to the suction Pipe, in order to 
repair it, and, if so, that the necessary excavations would have to be made. The 
whole difficulty in 1942 was to get access. Nobody knows what repair would 
have been needed It might have been something quite trivial. There is no 
reason to suppose that the repairs needed would have been very expensive. The 
bulk of the labour and expense would have been due to excavating in order 
to get access and to supporting the sides of the excavation, which Mr. Hayden 
thought should be done by inserting concrete cylinders. Therefore it seems 
to me that it could not be said in this case, as Cozens-Harpy, M.R., said of 
Lister v. Lane (8), that the change of circumstances which had arisen could 
not have been in the contemplation of the parties, and that it would not be 
reasonable to construe the covenant to repair as applicable to the change of 
circumstances. Again, there is no reason to suppose that the apparatus, after 
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repair, would have been substantially different. The insert; ‘ 
cylinder in the well, in lieu of the. brick lining which Seciowar jee pauls is 
though it had apparently collapsed before-the date of the grant, would not seal 
me to say that the repair had changed the character or nature of the apparatus. 
The whole trouble was that it was plainly much more prudent and much more 
economical to bore a new hole, using for.the new hole the greater part of the old 
apparatus, rather than to repair the old apparatus, because, and only because 
of the difficulty of getting access to that portion of the old apparatus which was 
below ground level ; and, in my judgment, it would be a novel doctrine to hold 
that such considerations as these should’ be accepted as a ground for excusin 
the defendant from performance of her covenant to repair, especially when it 
was quite simple for her to connect Peartree Cottage to the new bore-hole 
a eed new Hey ce ig oa she declined to do so. 

ooking at the facts of this case in the light of the passage which 7 
I hold that there was a breach of the eeant to ronnie) Sart if so, cece ape 
a breach of cl. 1, because if there are inserted in cl. 1, the words which I have held 
must be inserted, the limitation “so long as such pump shall continue to produce 
the same *’ does not protect the defendant, because it only failed to produce the 
same by reason of her failure to comply with her obligations under cl. 4. 

Very many questions of law, some of them difficult, have been canvassed in 
this case, and in view of the small financial value of the subject-matter, 
these must, I fear, fall very heavily upon the party which is ultimately adjudged 
to be wrong ; I hold that the defendant was wrong, and accordingly I award the 
plaintiff an inquiry as to damages, which in the result was all that he asked me 
for, and I order the defendant to pay the plaintiff’s costs. 

Judgment for the plaintiff. 

Solicitors : Bentley, Taylor & Co. (for the plaintiff) ; Kingsford, Dorman & Co., 
agents for Girling, Wilson & Bailey, Herne Bay (for the defendant). 

[Reported by B. AsuKkEnaz1, Esq., Barrister-at-Law.) 


HALLIDAY v. BARBER, WALKER & CO., LTD. 


[Count oF ApprEAL (Scott, du Pareq and Tucker, L.JJ.), December 14, 
1945, January 17, 1946.] 


Workmen’s Compensation—Costs—Travelling expenses of workinan attending for 
examination by medical referee—No arbitration actual or pending—Jurisdiction 
of county court judge—W orkmen’s Compensation Act, 1925 (c. 42), s. 19 (2), 
Sched. 1 (7)—Workmen’s Compensation Rules, 1926 (S.R. & O., 1926, No. 
448), rr. 57 (9), 76 (4). 

County Courts—Jurisdiction—Travelling expenses of workman attending for 
examination by medical referee—No arbitration actual or pending. 

The respondent, a miner, was seriously injured in 1940. Total incapacity 
resulted for a time and the appellants, his employers, paid compensation, 
without arbitration, on that basis. Subsequently the compensation was, by 
agreement, reduced to partial payment. In 1944 the respondent was 
certified by the medical referee as fit only for the lightest work and as suffering 
from 75 per cent. physical disability. ‘The appellants were not able to 
provide light work and paid compensation on the basis of total incapacity. 
After the certificate was issued the respondent asked for his expenses of 
travelling to the medical referee, but the appellant’s insurance company 
on their behalf refused. In 1945 the appellants again took the necessary 
steps under the Workmen’s Compensation Act, 1925, to obtain a diminu- 
tion of the weekly payment, but without success, and a certificate in the 
same terms as in 1944 was issued by the medical referee. The appellants 
continued to pay compensation on the basis of total incapacity. The county 
court judge to whom the matter was referred by the registrar ordered the 
appellants to pay the expenses incurred by the respondent in attending 
upon the medical referee :— =~ 

Hetp (Scorr, L.J., dissenting): as no arbitration had taken place 
and none was pending the county court judge had no jurisdiction to make 


guch an order. 
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[EDITORIAL NOTE. The right of a workmen to travelling expenses on attending 


for medical examinetion in consequence of en order made under the Workmen’s Com- 
pensation Act, 1925, s. 19, depends upon the existence of @ specific rule giving that 
right. The county court judge apparently regarded the power to award the expenses 
as existing either under rr. 57 (9) or 76 (4). Rule 57 (9), however, does not appear to be 
applicable in the absence of some such words as “ incidental to ” or “‘ occasioned by ” 
the order, and it is difficult to regard these as “ proceedings ’”’ taken for which no 
provision is mede, within rule 76 (4). They appear rether to be proceedings within 
r. 57 (9), which is, as indicated above, inapplicable to tre expenses in issue in this case. 
The court differs in its views upon the applicability of Brown v. Sherwood Colliery Co. (1) 
to proceedings where there has been no arbitration end no pending arbitration, DU 
Parca, L.J., holding that the case cannot be so widely construed as to include such 


proceedings within its ambit. 
For THE WoRKMEN’S COMPENSATION Act, 1925, Sched. 1 (7), see HALSBURY’S 


STATUTES, Vol. 11, p. 594.] 


Cases referred to: 
*(1) Brown v. Sherwood Colliery Co., Lid., |1940] 2 All K.R. 25; [1940] 1 K.B. 726 ; 
Digest Supp. ; 109 L.J.K.B. 761 3 162 L.T. 316. 
*(2) Richards v. United National Collieries, Ltd.. (1927) 96 .L.J.K.B. 716; Digest 
Supp. ; 137 L.T. 467; 20 B.W.C.C. 465. 

AppEAL by the employers from an award of His Honour JUDGE CAPORN, 
made at Worksop County Court, and dated June 26, 1945. 

Phineas Quass for the appellants. : 

F. W. Beney, K.C., and G. C. Dare for the respondent. 

} Cur. adv. vult. 
Scorr, L.J.: The question in this appeal is whether the county court judge 
acting under the Workmen’s Compensation Act, 1925, had jurisdiction to order 
that the employer should pay the expense incurred by the workman in making 
two journeys to the consulting room of the medical referee acting in the case, which 
» he was “ required ” to make by an order of the registrar made on Mar. 23, 1945, 
in the terms of Form 51 of the Appendix to the Workmen’s Compensation Rules, 
1926. The order provided that the workman should attend at such time and place 
as might be fixed by the medical referee. The workman, who had been a collier 
when injured, duly attended on the day fixed by the medical referee, but the 
medical referee was unable to see him that day, and fixed the next day when 
the workman again attended. A total expense of 14s. for travelling on the two 
days was incurred by the workman. 

The workman had been seriously injured in 1940. Total incapacity resulted 
for a time and compensation was paid, without arbitration, on that basis. Sub- 
sequently it was by agreement reduced to partial payment ; but on J uly 1, 1944 
the workman was certified by the medical referee as fit only for lightest work, 
and as suffering from 75 per cent physical disability. The employer was not able 
to provide light work, and paid compensation on the basis of total incapacity. The 
workman asked, after the certificate was issued, for his expenses of travellin 
to the medical referee, but. the employer’s insurance company on behalf of the 
employer refused. In Mar., 1945, the employer again took the necessary ste 
to obtain a diminution of the weekly compensation under sects. 11, 12 (3) of 
the Act, proceeding under sects. 18, 19 (2). The result was again in the workman’s 
favour, as the medical referee gave a certificate in the same terms as in June 
1944 ; and the employer duly continued to pay compensation on the basis of 
total incapacity. The ‘‘ matter ” was duly docketed in the county court records 
as “ No. 23 of 1945" ; and all proceedings were carried out on the Forms 49 to 
Se Spee in is Appendix to the Workmen’s Compensation Rules. The 
judge to whom the registrar referred the matt 
expenses, hence this Si peal pital eal A eh shy 2 

The employer’s one and only point is that the count 
jurisdiction to make that order. If he had jlaseclin iaaunoh areca te 
raised in this court as to the exercise by him of his discretion. Counsel for th 
employer argued the case clearly-and forcibly, but he did not convince m I 
agree with him that statutory power to make the order must be found but I 
think it is to be found in the County Courts Act, 1934, and the Workmen's Co 
pensation Rules made under the Workmen’s Compensation Act, 1925 B “he 
Workmen’s Compensation Rules, 1926, r. 1, those rules are to have effect : d 5 
the Workmen’s Compensation Act, 1925, with reference to any matter eed 
ceeding for the regulation of which rules of court may be made under the per 
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The Workmen’s Compensation Act, 1925, Sched. 1, contains various pro- 
visions as to procedure. Paras. 1 and 2 of that schedule give jurisdiction to the 
Sts Ore lal ae icra ta act ene 
subject to rules of court. That a 3 hc anirew enedes oF sbisieta iy 
sth Bis a ae ear at paragraph applies whether an arbitration ”’ 
actually been started or not. An application and order for a 
reference to a medical referee has been held to be an interlocutory proceeding 
ein no arbitration had taken place or was even contemplated: see 
Sipe v. Sherwood Colliery Co., Ltd. (1). The judgment of Gopparp, L.J., 
a t aN case treats the question broadly and refers to the feature of all the 
orkmen’s Compensation Acts, which I regard as fundamental, that the settle- 
ment of issues between employer and workman by agreement stands on the 
same footing as settlement by arbitration, and is a part of the machinery of the 
Act. I have no doubt that ‘‘ matter No. 23 of 1945 ” was a “‘ proceeding ”’ in the 
general sense of the word. On the whole, though not without doubt, I think 
that the words “ connected therewith ’’ should be construed as covering any 
proceeding ’’ which is one which may be a step precedent to as well as a step 
towards an arbitration which in default of agreement is under the Act the only 
solution of a difference between employer and workman. 

Our attention was called by counsel for the appellants to Sched. 1, of the 
Workmen’s Compensation Act, 1925, para. 9, and the point was made that that 
paragraph is limited to the fee payable to the medical referee himself. That is so, 
but that paragraph does not cut down the wide provisions of the earlier para- 
graphs which I have quoted, and is therefore irrelevant to this appeal. Had the 
question of discretion been in issue, para. 12 would have been relevant, but as 
the appeal stands it is immaterial. 

The only two Workmen’s Compensation rules which may be directly relevant 
are rules 57 and 76. The former deals with and is headed ‘‘ Application for 
Medical Referee under Section 19 of the Act.’’ I have already pointed out 
that the forms required by rule 57 (2), (3), (4) were used in the present case. 
Rule 57 (5) reads as follows : 

Before making such order the registrar shall inquire whether the workman is in a 

fit condition to travel for the purpose of examination, and if satisfied that he is in a 
fit condition shall by the order direct him to attend at such time and place as the referee 
may fix, and if satisfied that he is not in a fit condition to travel shall so state in the 
order of reference ; and it shall be the duty of the workman, on being served with the 
order, to submit himself for examination accordingly. 
Rule 57 (9) contains three separate provisions of which the third only may 
concern us. It provides that the costs of any application to the registrar may 
be allowed as costs (a) in any subsequent Arbitration for the settlement (7.e., 
of the amount) of the weekly payment or (b) on a review (under sect. 11) or 
(c) by special order of the judge on application in that behalf, such application 
to be made by not less than 4 days’ notice in writing and in accordance with the 
provisions of R.S.C., Ord. XII, r. I, so far as applicable. 

In the present case the workman’s application for payment of his travelling 
expenses was made to the registrar and by him referred to the judge ; and I 
am, inclined to think the judge’s order, vice the registrar, that they should be 
paid, was a special order for costs under the third limit of rule 57 (9). 

If it does not fall within that provision, I think it is covered by the general 
clearing up provision of rule 76 (4), because in that event “ no provision ’’ would 
have been “‘ made by these rules.” 

The only objection to that interpretation of r. 76 (4) urged by counsel for the 
appellants is that there was in the present case no “ proceeding.” Iam satisfied 
that that contention is erroneous. ‘‘ Proceeding ”’ is a very wide word, and 
includes any step authorised by the Workmen’s Cumpensation Acts, or rules 
made thereunder, for enforcing any claim of right by either party. That must 
include a claim by the workman to have the medical issues as to his condition 
and fitness for employment referred to the medical referee in order that he 
may obtain the necessary evidence on which to base an application to the 
judge for an arbitration. That the certificate will be conclusive, when granted, 
does not make it any the less evidence on the issues. The certificate in the 
present case shows that the reference was by agreement of both parties. That 
the word “ proceeding ” has a very wide meaning (if there were any doubt 
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about it, which in my opinion there is not) is shown by its use in rr. 96, 97, 
and under item No. 21 of r. 97 an application to refer a matter to @ medical 
referee is one of the “‘ proceedings ” within the rule which have to be “recorded 
in the county court. ; 

Richards v. United National Oollieries, Ltd. (2), to which we were referred, 
has no bearing on the present appeal. It was a decision that it was not a con- 
dition precedent to the employer’s right to have the workman examined by 
a medical referee that the employer should provide the workman with conduct A 
money to make his journey to the medical referee’s consulting room, as was 
contended by the workman in that case. The judgments were carefully limited 
“to that stage ’ of the proceedings. It was a question of inferring a condition 
in statutory words conferring a right, when the words were clear and there was 
no room for such an implication. That decision does not touch the question 
of costs which alone is before us. ; 

I would hold that the appeal be dismissed with costs, but my brethren dis- B 
agree and the order of the court will be as they direct. 


pu Parca, L.J.: In this difficult case I have come to the opposite conclusion 

from that arrived at by Scorr, L.J. I am not myself prepared to treat the decision 
of this court in Brown v. Sherwood Colliery Co., Ltd. (1) as an authority which 
compels me to hold that the costs of a reference to a medical referee, where 
there has been no arbitration and there is no pending arbitration, may properly be (3 
described as ‘‘ costs of and incidental to the arbitration and proceedings con- 
nected therewith.’’ I say this because the attention of the court was not 
directed in that case to any question except that which alone was argued, 
namely, the question whether the order then under discussion was a final or 
interlocutory order. It must be supposed that the argument proceeded on the 
assumption that the order was one which there was jurisdiction to make, but 
that assumption, though it must be attributed to counsel, is certainly not shown D 
to have been deliberately made by the court, and it was, I think, erroneous. 
A decision is an authority for what it decides, but not for propositions which 
were neither debated nor decided, and of which all that can be said is that, 
if the question at issue had been more thoroughly explored, it would have been 
manifest that their affirmation was a condition precedent to the decision. I 
have had the advantage of reading the judgment which Tucker, L.J., is about to E 
deliver, and, except that, for the reasons I have stated, I am.disposed to attach 
less weight than he does, for the present purpose, to Brown v. Sherwood Colliery 
Co., Ltd. (1), I am so completely in agreement with his judgment that I find it 
unnecessary to add any further words of my own. 

In my opinion the appeal should be allowed with costs here and below, and the 
order of the judge set aside. 


Tucker, L.J.: The question raised by this appeal is whether the county F 
court judge had jurisdiction to order the employers, who are the appellants 
in this court, to pay reasonable travelling expenses incurred by the workman 
respondent in attending before the medical referee, pursuant to an order made 
by the registrar under the Workmen’s Compensation Act, 1925, s. 19 (2), ina 
case where, at the date of the order, no arbitration had taken place or was pending 
in respect of the workman’s claim to compensation. 

The judge’s jurisdiction with regard to costs and the power to make rules of G 
court with regard thereto must be sought in the Workmen’s Compensation 
Act, 1925, and are to be found in general terms in para. 7 ofthe First Schedule 
to the Act. So far as material the words of this paragraph are : 


(1) The costs of and incidental to the arbitration and proceedings conrected there- 
with shall be in the discretion of the .. . judge of the county court subject ... 
to rules of court. (2) The costs . . . shall not exceed the limit prescribed by rules H 
of court and shall be taxed in manner prescribed by those rules . . . 

Tu addition there are to be found in the Act further express provisions with 
regard to the making of rules and regulations in connection with certain specified 
matters : see sects. 16 (2), 19 (6), 23 (7), 43 (1) (f) and Sched. 1, para. 11, to 
mention only those which relate to various kinds of references to medical 
referees. It is to be observed that sect. 19 confers no power to make any rule 
with regard to costs. The power in this case must, therefore, be found, if any- 
where, in para. 7 of Sched. 1 and this raises the question whether the costs of a 
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reference to a medical referee where there is no arbitration past or pending can 
be described as “costs of and incidental to the arbitration or proceedings 
connected therewith.” 

Apart from authority, Ishould have felt some doubt about this, but I think the 
decision of this court in Brown v. Sherwood Colliery Co., Ltd. (1) shows that the 
members of the court took the view that these words ought to receive a wide 
interpretation and that they cover applications under sect. 19 where there is no 
arbitration and that the costs of such applications are to be taxed as inter- 
locutory. This does not, however, conclude the matter, because assuming the 
power to make rules with regard to costs in such cases, it is necessary for the 
workman to point to the specific rule or rules which he says confer the power 
on the judge or registrar to include in any order as to costs that he may make 
an order for the payment of these travelling expenses. In this case the matter 
came before the judge on two applications which were heard together. One 
was a reference to him by the registrar of an application made to the registrar 
under the Workmen’s Compensation Rules, 1926, r. 76 (4), and the other was an 
application made direct to the judge under r. 57 (9). It is clear that the order 
cannot be justified under both rules, since r. 76 (4) in terms applies only to pro- 
ceedings for which no provision is made in the rules or scales of costs. It is 
accordingly sought to uphold the order under one or other of these rules. The 
judge’s note indicates that he held he had power under either r. 57 (9) or 76 (4), 
but he does not state under which he acted. 

Dealing first with r. 57 (9), the relevant words are : 


The costs of any application to the registrar, including the fee mentioned in paragraph 
(3), . . . may be allowed by special order of the judge on application in that behalf, 
such application to be made or not less than four days’ notice in writing and in accord- 
ance with the provisions of Order XII r. 11, so far as applicable. 


The application referred to is an application to the registrar for reference 
to a medical referee under sect. 19, and the fee mentioned in para. (3) is the 
medical referee’s fee authorised by para. 9 of Sched. 1 of the Act. 

It seems to me that the costs of the application to the registrar cannot include 
travelling expenses incurred in carrying out the order in the absence of some 
such words as ‘incidental ‘to ’’»or ‘‘ occasioned by ”’ the order made on the 
application. I am confirmed in this view by the fact that when the draftsman 
comes to r. 76 (6) and (7) he shows that when he wishes to make provision 
for such travelling expenses in the circumstances there referred to, he uses 
clear language to express his intention. Furthermore, there would be no need 
for r. 76 (6) if the expenses in question could be included in the costs which may 
be allowed under r. 57 (9) in a subsequent arbitration. 

I am, therefore, of opinion that the judge’s order cannot be justified under 
r. 57 (9). 

Before passing to r. 76 (4), I would observe that r. 57 appears to me to be framed 
as a code for the procedure and costs of proceedings under sect. 19. Rule 76 (4) 
is as follows : 


Where proceedings are taken for which no provision is made by these rules or by 
the scales of costs, reasonable costs may be allowed in respect of such proceedings 
by the- registrar, subject to review by the judge, or by special order of the judge, not 
exceeding those which may under the scales be allowed in respect of proceedings of a 
like nature. 


What were “the proceedings ” in this case? I think the proceedings began 
with the application to the registrar and were continued by the medical referee’s 
examination of the workman and concluded when the medical referee forwarded 
his certificate to the registrar in accordance with reg. 13 of the regulations 
made by the Secretary of State with regard to references to medical referees. 
In my view the examination by the referee cannot be considered as a separate 
“ proceeding ” which was “‘ taken ” within the meaning of r. 76 (4). It was 
part and parcel of a proceeding which was “ taken ”’ when application was made 
to the registrar and for the costs of which express provision 18 made in r. 57 (9), 
but in language which is inapt to include the expenses of the workman in 
travelling to the medical referee, an item which was clearly envisaged both by 
the draftsman of the rules and the Secretary of State when he made the regula- 


tions: vide reg. 26. 
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For these reasons I am of opinion that the judge’s order was not authorised 
by r. 76 (4), or by r. 57 (9), and was accordingly made without jurisdiction, and 
that this appeal should be allowed. 

with costs. 

esperar eo hood Weatherall & Sturt, agents for Parker, Rhodes, Cockburn 
& Co., Rotherham (for the appellants) ; Taylor, Jelf & Co., agents for Hopkin 
& Son, Mansfield, Notts (for the respondent). 

[Reported by C. St.J. NicnHoxtson, Esq., Barrister-at-Law.] 


COMMISSIONERS OF INLAND REVENUE v. LEBUS. 

[Kine’s Benou Diviston (Macnaghten, J.), July 23, 1945.] 

[Courrt or AppraL (Lord Greene, M.R., Somervell and Cohen, L.JJ.), 
February 19, 20, 21, 22, 1946.] | ae 

Income Tax—Sur-tax—Widow of deceased partner entitled under his will to share 
of profits—Continuing partners unable to pay share of profits during year 
of assessment—Widow not liable—Income Tax Act, 1918 (c. 40), Sched. 
D, Case III, r. 1 (a), All Schedules Rules, r. 19. 

A partner in a firm of cabinet manufacturers, by his will bequeathed 
to his trustees (his widow and the continuing partners) one-quarter share 
of the profits of the business on trust to pay what they received in respect 
of it to the widow. For the year ending Apr. 5, 1939, the widow’s share 
of the profits amounted to a considerable sum, but the business, owing to 
financial stringency, was unable to pay that sum or any part of it. The 
widow was assessed to sur-tax for that year and the question for deter- 
mination was whether the assessment ought to include the sum representing 
her share in the profits of the business :— 

HELD : the widow was not a partner in the business and none of its assets 
belonged to her, nor was there any ground for saying that the partners 
were trustees of the business or of any of its assets for her ; she could, 
therefore, not be said to have received any income unless and until she 
had received her share of the profits, and consequently she was not liable 
to sur-tax in respect of the amount in question. 

Dewar v. Inland Revenue Comrs. (2) followed. 

Inland Revenue Comrs. v. Hamilton-Russell’s Exors. (6) distinguished. 


(EDITORIAL NOTE. Much of the difficulty of this case arose from the unusual 
sense in which the word ‘ goodwill’? was used by the testator. Goodwill has been 
defined many times, from the well known definition of Lorp ELpon, in Crutwell v. 
Lye ( (1810), 17 Ves. 335), as “ nothing more than the probability that the old customers 
will resort to the old place,” to the dictum of Lorp MACNAGHTEN, in J.R. Comrs. v. 
Muller & Co.’s Margarine, Lid., [1901] A.C. 217: “It is the benefit and advantage 
of the good name, reputation, and connection of a business. It is the attractive force 
which brings in custom.” The testetor in this case, however, uses it in the sense of 
profit-earning capacity, which is not an item of property. The widow, therefore, 
has no beneficial interest in the partnership business and assets: she has at most a 
right to call upon the partners to pay her a share of the profits. Since she is not a 
partner, there is not in her case, as there is in the case of partners, & liability to income 
tax on profits though not drawn. Such profits form an accretion to the value of the 
partnership assets, but in this accretion the widow does not realise a profit in the incom 


ners as & person beneficially interested in the partnership -usiness and assets: her 
right, which she could enforce in equity, is merely to call for one quarter share of the 
profits and receive it. When she received a payment the widow would be receiving 
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A APPEAL by the Crown, by way of case stated, from a decision of the Com- 
missioners for the Special Purposes of the Income Tax Acts. The facts are 
fully set out in the judgment of MAcnacuren, J. 

D. L. Jenkins, K.C., J. H. Stamp and Reginald P. Hills for the appellants. 


J. Millard Tucker, K.C., H. Wynn-Parry, K.C., and J. H. Bowe for the 
respondents. 


*( 


B MACNAGHTEN, J.: The respondents in this case are the executors of the 
late ‘Mrs. Harris Lebus, who died on Mar. 17, 1942. She was assessed to sur- 
tax for the year ending Apr. 5, 1939, and the question at issue on this appeal is 
whether the assessment ought to include a sum for her share of the profits of a 
business carried on under the style of Harris Lebus. The Special Commissioners 
decided that it should be excluded from the assessment, and against that decision 
this appeal is brought. 

Mrs. Lebus was the widow of one Harris Lebus, who died on Sept. 27, 1907, 
leaving two sons and six daughters him surviving. For many years before his 
death Harris Lebus carried on business as a cabinet manufacturer in partnership 
with his brother, Solomon, under the style of Harris Lebus. Under the articles 

_ of partnership Harris Lebus was entitled to four-fifths of the profits of the busi- 

ness and Solomon was entitled to the remaining one-fifth. Their shares in the 
capital of the business were in about the same proportion. The articles of 
partnership between Harris Lebus and his brother provided that, in the event 
of his death during the continuance of the partnership, he, Harris Lebus, could 
by his will introduce his two sons into the partnership, and that the business 
should be continued for a period of 10 years from the date of his death and that 
his share of the capital should remain in the business for that period. 

By his will, dated Apr. 18, 1905, Harris Lebus appointed his wife, Sarah, 

E and his two sons, Louis and Herman, and his brother, Solomon, to be his execu- 
tors and trustees. In cl. 5 of his will he recited the provisions contained in 
the articles of partnership between himself and his brother, Solomon, and 
that he was anxious to make the provisions set out in his will with respect 
to his capital in the business and his share of the profits and to introduce his 
two sons as partners, and that, so far as such provisions might not be in accord- 
ance with any powers under the articles of partnership, the same should take 
effect under the doctrine of election and should be binding on his brother 
Solomon and his personal representatives as well as on his sons and all other 
persons beneficially interested under the will. By: cl. 6 he directed that an 
account should be taken of the amount of his capital in the business, and by 
cll. 7 and 8 he gave directions to his trustees with regard to the withdrawal 
of his capital from the business. By cl. 9 of the will he provided that on his 

G death his brother Solomon should be considered as entitled to and he thereby 
bequeathed to him in addition to his capital and loan in the business and in lieu 
and in full discharge of the profits or share of profits in the articles of partnership 
one equal fourth part or share of the goodwill of the partnership, which Solomon 
was to accept in full discharge of such profits or shares of profits. By cl. 10 he 
introduced his sons, Louis and Herman, as partners in the said business as from 
his death, and he bequeathed to each of them one equal fourth part or share 

H of the goodwill of the business. By cl. 11 he provided as follows : 

I bequeath the remaining one equal fourth part or share of the said goodwill of the 
said business to the trustees hereinbefore named during the life of my said wife upon 
trust that the trustees or trustee shall pay the one fourth part or share of profits repre- 
genting or received in respect of the same to my said wife during her life for her separate 
use without power of anticipation. 

The question in the case is as to the meaning and effect of the bequest of the 
one-fourth part or share of the goodwill of the said business to his trustees 
during the life of his wife. 


C 
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The business was a large and prosperous business. During the first world 
war it was changed from making cabinets to making munitions and after 
the termination of that war it was entirely reorganised. It was converted 
into a mass production business and this involved the expenditure of very large 
sums of money in providing the necessary plant and machinery for that pur- 
pose ; and there was the sum representing the amount of the capital of Harris 
Lebus in the business which was to be paid to his trustees. The result was that 
the partners were unable to pay to the trustees of Harris Lebus’ will the one- 
fourth share of the profits to which Mrs. Harris Lebus was entitled under her 
husband’s will. They paid 4 per cent. upon the arrears that were due to her, 
but the arrears mounted up year by year and at the close of 1938 a considerable 
sum was due to her in respect of the arrears. For the year in question her 
share of the profits amounted to £31,689, but the partners were unable to pay it. 
Mrs. Lebus pressed, and pressed severely, for payment of her share of the 
profits, but she was not willing to proceed to extremities. Considering that the 
interests of herself and her children depended upon the continuance of the 
business, she naturally was unwilling to wreck it. 

Those are the facts which the Special Commissioners have found to be proved 
and it is in these circumstances, the business being unable, owing to its financial 
stringency, to pay this sum of £31,689, or any part of it, that the question 
arises whether she ought to be assessed to sur-tax in respect of it. The point 
was put by counsel for the respondents that, if the £31,689 was merely a debt 
payable by the partners to the executors of Harris Lebus, there could be no 
ground for saying that his widow should be assessed to sur-tax in respect of it 
since, in spite of her efforts, she had been unable to obtain payment ; but if, 
on the other hand, the partners held the money as trustees for her, she must 
include it as part of her total income and would be assessable to sur-tax in respect 
of it. The case for the Crown, if I apprehend the argument rightly, is that the 
provisions of cl. 11 of the will of Harris Lebus did constitute the partners-trustees 
for Mrs. Harris Lebus of one-fourth share of the annual profits of the business. 
It is, therefore, necessary to consider the precise meaning of the provisions 
contained in cl. 11 of the will of Harris Lebus. It is difficult to understand 


what was meant by the gift of a share of the goodwill of a business to a person. 


who has no part or lot in the business, since the goodwill of a business cannot 
be separated from it (Inland Revenue Comrs. v. Muller & Co.’s Margarine, Ltd. (1) ). 
If and when the business, which belonged to the three partners and belonged 
to them alone, was sold and part of the price paid for the business by the pur- 
chaser was properly attributable to goodwill, then, if that event did happen, 
the trustees of the will of Harris Lebus might perhaps claim one-fourth part 
of so much of the price that was paid by the purchaser of the business as was 
attributable to the item goodwill. That, however, was an event which Harris 
Lebus, it is plain, never contemplated ; and, although Mrs. Lebus survived 
her husband for 35 years, it did not happen in her lifetime and has not in fact 
happened down to the present time. 

I am unable to appreciate the argument that, because cl. 11 of the will uses 
the expression ‘one-fourth part or share of the goodwill of the business,”’ it 
thereby makes the partners trustees for the widow. The parties concerned 
acted on the footing that they had a contractual obligation to pay one-fourth 
of the profits to Mrs. Lebus during her life. There is no doubt or dispute about 
that. Solomon and his two nephews entered into a deed of partnership dated 
July 29, 1909, extending the partnership as from the date of the death of Mr. 
Harris Lebus. The three partners entered into a bond to pay to Mrs. Harris 
Lebus the one-fourth share of the profits. Those documents treated the 
obligation as a contractual obligation, and I can see no reason for holding that 
the partners were In any sense trustees for Mrs. Lebus. I, therefore, come 
to the conclusion that the decision of the Special Commissioners was right 
and that the appeal must stand dismissed with costs. ; 

Appeal dismissed with costs. 

From. this decision the appellants appealed. 

R. L. Jenkins, K.C., J. H. Stamp and Reginald P. Hills for the appellants. 


J.. Millard Tucker, K.C., Gerald Unjoh 
respondents. ra pjohn, K.C., and J. H. Bowe for the 


Lorp GREENE, M.R.: When the rather intricate argument in this case is 
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unravelled, the answer to the question which we have to decide does not appear 
to me to admit of doubt. I hope I may be forgiven if I say that much of the 
apparent difficulty has been due to a certain ambiguity and lack of definition 
in some of the phraseology employed on behalf of the Crown. That criticism, 
which is no criticism of counsel who advanced these arguments, will, I hope, 
be made good in the course of this judgment. 

It is not necessary for me to recapitulate the facts set out in the case stated. 
I may, however, in order to get it out of the way, make one observation on the 
phraseology of the will of Harris Lebus which relates to the rather curious 
use which he makes of the word “ goodwill.” In one part of the will he appears 
to use the word in its proper ‘sense ; in other parts of the will he seems to be 
personifying under that expression what I may call the profit-earning capacity 
of the business, which he regards himself as able to dispose of by virtue partly 
of his interest in the business as a partner under the original partnership deed, 
and partly by virtue of the application of the doctrine of election. It will be 
found on a close examination (which I do not propose to make now in great 
detail) that in a great many cases he is using the phrase in that sense. 

The paragraph of the will which deals with the interest of Mrs. Lebus now in 
question is para. 11. It is in the following terms : 

I bequeath the remaining one equai fourth part or share of the said goodwill of the 

said business to the trustees hereinbefore named during the life of my said wife upon 
trust that the trustees or trustee shall pay one fourth part or share of profits repre- 
senting or received in respect of the same to my said wife during her life for her 
separate use without power of anticipation. 
The words “share of profits ’’ representing or received in respect of ‘‘ one- 
fourth part of the goodwill’ seem to me to show that, when here he is using the 
word “‘ goodwill,’ he is really using it in the sense of profit-earning capacity ; 
a thing which is not an item of property in the legal sense. However, the net 
effect of it is, I think, quite clear. He is bequeathing to his trustees one quarter 
share of the profits of the business upon trust to pay what they receive in respect. 
of it to his wife. In the rest of that part of the will he is sharing out what 
he calls the ‘“ goodwill ’’ equally among the three new partners, his two sons 
and Solomon Lebus, as the third partner, who was also to get his share. 

One thing which may be noticed about this will is that never, from the 
beginning to the end of it, does he refer to the new partners as being in any 
sense of the word “‘ trustees ’’ for anybody. They are partners in the ordinary 
sense. They take over the assets of the old partnership and they are liable 
to pay out the testator’s capital in accordance with the provisions there laid down. 
But that they are regarded by the testator as being partners in every relevant 
sense of the word, both as to ownership of the assets and the ownership of the 
real goodwill and everything else, to my mind is beyond question. However, 
that, as will appear, does not involve the view that there is not, in certain 
respects and for certain purposes, imposed on the partners a trust obligation, 
What I mean by that will appear later. 

I think the most convenient way of approaching the question we have to 
decide is to examine briefly but, I hope, adequately, the arguments presented 
on behalf of the Crown who are the appellants here. Their first proposition is this. 
Mrs. Lebus is the beneficial owner of, or is beneficially entitled to, one-fourth 
of the profits of the business. That, as I may venture to point out without, 
I hope, any disrespect, is a question-begging phrase. If it means she is entitled 
to some specific existing identifiable fruit of the business in any given year, 
that is one thing; if, on the other hand, all it means is that she, through the 
medium of the will trustees, is entitled to call upon the partners to hand her 
one-fourth of the profits of any year, that is a totally different thing. Unless 
these two meanings are kept quite distinct, confusion is likely to arise. To 
say that a person is the owner of something is a phrase which is no doubt 
convenient but often vague. A man may be said to own the credit balance 
in his banking account, but, from the legal point of view, that is an entirely 
incorrect expression. Similarly, in the present case, if to say that Mrs. Lebus 
owns a share of profits means nothing more than that she is entitled to call upon 
the partners to pay her a share of the profits, that is a totally different concep- 
tion from the implication which appears to me to be inherent in the argument 
of the Crown—that she, in some way, has a proprietary interest in something 
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identifiable, of which it can be predicated that she has received it. 

The argument proceeds somewhat in this way. It is said that, where partners: 
carry on business and make profits, they are assessable to income tax in respect 
of those profits, whether they take therh out of the business and divide them 
or whether they do not. For example, a partnership has had a very profitable 
year. The whole of its property may be so locked up in its assets that it is quite 
impossible in that year to get any money out to pay to the partners their shares 
or the whole of their shares of the profits. That is a thing which commonly 
happens. But, in assessing a partnership in respect of the profits of its business, 
what you do is to.take the account as between the Revenue and the partners 
and say: ‘‘In this year the partners have made so much profit ; it belongs 
to those partners, and the fact that they cannot pay themselves out in cash 
has nothing in the world to do with it, for the very simple reason that the 
partners own the entirety of the assets, and they have themselves realised 
those profits in the sense that the profits have resulted in an accretion to the 
value of their assets which belong to the partners. For income tax purposes 
it is their profit on taking the proper income tax account.’ In the case of 
partners that is perfectly clear. The fact that the profits are not released 
and paid over in cash to the partners has nothing to do with it from the income 
tax point of view. From the income tax point of view, they have made profits 
and are taxable. 

Now, says the Crown: ‘“ That is really what has happened here. The three 
partners have made profits and they are taxable even though they did not draw 
those profits out of the business.’’ Similarly, the Crown says: ‘‘ Mrs. Lebus 
has made some profits and it makes no difference whether she draws the profits 
out of the business or does not.’’ But there is all’ the difference in the world 
between the two cases, because Mrs. Lebus is not a partner, and the assets of 
the partnership do not belong to her. It is, therefore, impossible to say as 
against her what can be said as against the partners—that she has in the accre- 
tion to the value of the partnership assets realised a prefit in the income tax 
sense. She has not realised a profit unless and until the profit is paid to her. 
It is a complete confusion, with great respect to the argument, to put her in the 
same position as if she had been a partner. 

The Crown endeavoured to get out of the difficulty by saying that in some 
sense—I hope I am not putting it inaccurately—the partners carried on the 
business as trustees for her. It is said they are trustees for her of one-quarter 
share of the profits of the business. What does that mean? If it means 
that she is beneficially interested in the business and its assets, that is one thing ; 
but, with all respect, it is quite untrue. She is not. If, on the other hand, 
all it means is that she is entitled to call for one-quarter share of the profits 
and receive it, it means something totally different. If it means only the latter, 
then I cannot myself see how she can be said to have received any income, 
unless and until she has received her share of the profits. The Crown puts her, 
in substance, in exactly the same position as if she had been a partner for these 
purposes. The argument failed to realise why it is that a partner who has 
not received his share of profits nevertheless is liable to taxation in respect 
of those profits. It is because he is a joint owner of the business and its assets. 
As soon as the accounts show a profit the partnership has made a profit for 
mcome tax purposes. On the other hand, a person who is only entitled to pay- 
ment by the partners of a share of the profits has no proprietary interest in any- 
thing whatsoever unless and until it is paid over. That does not mean that there 
is no element of trust in the matter. I have said that, on the face of this will, 
uae new peor are regarded as being partners in every sense, and there is no 
obama ene trust eo upon them; but I am prepared to accept 
iad wae Peat ae oO ligation which the court will raise against them, 

: ght to receive one-quarter share of the profits by the will 
trustees from the partners is not a common law right. It is not a contractual 
right. It can only be given effect to in equity. The machinery that equity 
would use for giving etfect to those rights is to raise a trust. I myself am prepared 
to Agree, without investigating the matter further, that these partners are 
pelt packet ae pees ae gene of the will trustees. 
see it, there is no ground hate pe ee netaire,.of thee ana aaa 

, ground whatever for saying that they are trustees of the 


D 
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business or of any of its assets for her. The only trust that one can extract 
from the provisions in this will, as it seems to me, is a trust to pay to the trustees 
for her one-quarter of the profits, if any. If partners are carrying on a business 
subject to a trust obligation to pay one-quarter of the profits to A, I ask myself : 
How can A be said to have received any income if the partners make default ? 
That seems to me to be all that there is in this case. The Crown’s argument 
breaks down by reason of the fact that it assimilates the position of Mrs. Lebus 
to the position of a partner, and there is no justification for that either on the 
language of the will or in any of the other documents or in any principle of law. 
In fact, it seems to me to fly in the teeth of the principles of law which dis- 
tinguish the position of partners vis-a-vis the partnership assets and the position 
of outsiders. 

I think it will be convenient now if I turn to the arguments put on behalf 
of the respondent, Mrs. Lebus. The argument there approached the matter from 
a different angle. The proposition of counsel for the respondent, shortly stated, 
I think is this. Mrs. Lebus is assessable to sur-tax in respect, and: in respect 
only, of her income. In order, therefore, that you may bring into charge for 
sur-tax an element of income, you must show that it is her income in respect 
of which she would have been liable to direct assessment if it had not been for the 
fact that the tax had been paid by somebody else when the income was on its 
way to her. 

Case III, r. 1, (a) provides : 

The tax shall extend to (a) any interest of money, whether yearly or otherwise, 
or any annuity, or other annual payment, whether such payment is payable within 
or out of the United Kingdom, either as a charge on any property of the person paying 
the same by virtue of any deed or will or otherwise, or as a reservation thereout, or as a 
personal debt or obligation by virtue of any contract, or whether the same is received 
and payable half-yearly or at any shorter or more distant periods. 


Counsel for the respondents said, in my opinion, rightly, that the other cases 
of Sched. D are excluded. If Case III is the right case, that operates to exclude 
Case VI. Under that, he says, Mrs. Lebus, if she had been liable to direct 
assessment would have been assessable ; that is to say,.in respect of her receipts, 
if and when she received the same in respect of her share of profits, she would 
have been directly assessable under that case. . But what in fact would come 
to her would be a share in a fund which had been already taxed as partnership 
income. Under r. 10 of the rules applicable to Cases I and JI, the partnership 
income is taxed by means of a joint assessment in the partnership name. That 
is exactly what happened here. The whole of the profits of this partnership 
were properly taxed under r. 10 in the partnership name. She becomes entitled 
to one-fourth. When she receives it she is not liable to direct assessment 
in that sum, as that sum in her hands has already borne tax, and, says counsel 
for the respondents, r. 19 of the All Schedules Rules would apply. I think 
it is correct that, unless it can be shown that income received in respect of this 
one-fourth share would have been her income liable to direct assessment, if 
tax had not already been paid by somebody else, she cannot be assessable to 
sur-tax in respect of it. Can she be made assessable to sur-tax in respect of 
income which she has never received ? It is not disputed that, as a result of 
Dewar v. Comrs. of Inland Revenue (2) if it can be said of this piece of income, 
that she has never received it, actually or constructively, she cannot be assessed. 

The Crown, of course, tries to get out of that difficulty by saying : She 
has received her share of profits in precisely the same way that the partners 
have received their shares of profits in respect of which they are liable to tax, 
although they have not received their shares in cash, or drawn it out, of the 
business.’’ In the same way they say she has received her share of profits, 
and, therefore, Dewar’s case (2) does not apply. I have already dealt with 

the ar ent. 

pedal the Senpocatte places great reliance on R. v. The Special Comrs. 
of Income Tax (Ex p. Shaftesbury Homes and Arethusa Training Ship) (3). 
That is an authority which seems to me very powerfully to support his prea 
Certain trustees of a will were carrying on the business of a testator. They 
were, of course, in the eye of the law, partners, and the profits of the past ing 
were assessable in the ordinary way under r. 10 as the profits of that partners iP. 
The trusts were to the effect that, after the payment of certain annuities, the 
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balance of the profits of the business should be paid over to the trustees of the 
charity. The question arose under sect. 105 of the Income Tax Act, 1842, 
and sect. 37 (1) (6) of the Act of 1918, which are in substantially the same terms. 
The provisions of sect. 105 enabled trustees for charitable purposes to claim a 
certain exemption from income tax, and to reclaim tax which had been paid. 
The actual language of the section, so far as relevant, was that they were entitled 


to exemption and to repayment of : 
. . « the emount of the duties which shall have been paid by [the charity] in respect 
of such interest or yearly payment either by deduction. from the same or otherwise. 


What had happened was this. The will trustees; who were carrying on the 
business, had been assessed to income tax and had paid it. The result of that 
was that, when they came to hand over to the charity trustees the balance in 
their hands, that balance had been diminished by reason of the tax which 
had been paid. The question before the court was: was the balance of profits 
‘of the business which was handed over by the will trustees to the charity 
trustees a yearly payment within the meaning of that section ? It was held 
that. these payments were quite clearly yearly payments. A distinction was 
drawn between certain earlier cases where the business had been carried on by 
the trustees of the charity themselves. That brings out a very important dis- 
tinction. In those days—lI fancy it has been changed now—if trustees of a 
charity were carrying on a business themselves and were assessed to tax and 
had paid the tax, they could not recover the tax because in those times the 
exemption from tax did not extend to trading profits of a charity. Therefore, 
in order to obtain their exemption from tax, the charity trustees had to show 
that what they received from the will trustees was a yearly payment. The 
distinction was drawn quite clearly in the judgments between the case where 
the charity trustees themselves are carrying on the business and the case where 
the business is being carried on by somebody else, who is under a trust obligation 
to pay over the balance of the profits to the charity trustees. The application 
of that case to the present is, I think, pretty clear. The distinction between 
charity trustees, who own and carry on a business, and charity trustees, whose 
only right is to call upon the will trustees who are carrying on the business to 
hand over the profits, is of great importance in the present case, because all that 
Mrs. Lebus is entitled to demand is that the will trustees, as rustees for her, 
shall call upon the partners to hand over her share of the profits. Lorp STERN- 
DALE, M.R., said this (8 Tax Cas. 367, at p. 376) : 

Therefore, the only question we have to consider is: is this an annual payment 
to the charity ? That seems to me to depend almost entirely upon one question, 
and that is this: were the charity (which means, I suppose, the committee of the 

* charity) carrying on this business ? 


I pause there to say that the Crown’s argument was in effect that Mrs. Lebus 
was carrying on this business, or the trustees of the will were carrying on this 
business, because they were interested in one-quarter of the profits. Lorp 
STERNDALE, M.R., goes on : 


If they were then they were not getting an annual payment ; they were merely 
getting the profits of the business that they were carrying on, and they would then 
come within the four corners of the decision, which seems to me to be quite right, in 
the Trustees of Psalms & Hymns v. Whitwell (4). Some cases have been cited, I ‘am 
bound to say we have had a great many cases, which had very distant relevance, if any 
to the point we are arguing ; other cases have been cited, which no doubt are relevant, 
as to the relation of trustee and cestui que trust in regard to income tax, chiefly Williams 
v. Singer (5). The principle of that case and the principle of the other cases as to trustee 
and cestui que trust is said to establish this, that these trustees who are carrying on the 
business [that is to say, the will trustees] were carrying it on for the committee of the 
ee and that, therefore, the committee of the charity were carrying it on them- 
selves. 


That has a very striking resemblance to a part of the argument in the present 
case. Lorp STERNDALE, M.R., goes on: 


I can only say that those cases do not seem to me to establish anything of the kind 
and, in my opinion, looking at the will under which the trustees are carrying on the 
business, and looking at what is happening with regard to the carrying on of the business 
the committee of the charity are not carrying on this business themselves. That is 
at the root of the whole thing, I think. If they are not carrying on the business them- 
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selves then they are not receiving the profits of a business carried on by them, and, if 
they are not doing that, then they are receiving an annual sum that is paid te them 
by somebody else. In those circumstances it does not seem to me to matter whether 
the amount which they are receiving is fixed at so much per year, or whether it is fixed 
by reference to the profits of the business which the person who has to pay it to them 
is carrying on. It does not become a receipt by them of profits of business if it is not 
their own business, and if it be a payment, then it does not matter in the least that that 
psyment arises out of the profits of a business that is carried on by somebody else. 


Applying that to the present case, when Mrs. Lebus receives something in 
respect of her share of profits, she is receiving an annual sum from the persons 
who are carrying on the business. 

Counsel for the respondents then links up the argument with r. 19 in this way, 
I think it is quite fair to say that the language of the All Schedules Rules, r. 19, 
was primarily directed to a different type of case, the common case, of course, 
where a person is liable under some contract, or some provision of a will, to pay 
what is in terms a gross sum, and is entitled to deduct tax when he pays it. 
But I can find nothing in the language of r. 19 which excludes such a case as this. 
Although the court in the Shaftesbury Homes case (3) was not dealing with r. 19. 
it quite clearly came to the conclusion that the phrase “ annual payment ”’ 
in sect. 105 included such a case, and that is the very expression used in r. 19. 
I can see no justification myself for attributing to the phrase in r. 19 a different 
meaning to that which the court attributed to it in sect. 105. R. 19 says this : 

Where any yearly interest of money, annuity, or any other annual payment [if I 
may read in what I have here just stuted, the sum payable by the partners to the will 
trustees for Mrs. Lebus is “‘ an annual payment ’’]. . . is payable wholly out of profits 
or gains brought into charge to tax [that sum will be paid out of the fund which has 
borne tax, to wit, the profits of the partnership which are assessed in the hands of the 
partners, and which paid the full quota of their tax] no assessment shall be made upon 
the person entitled to such interest, annuity, or annual payment [that is to say, although 
it is the income of Mrs. Lebus, no direct assessment is to be made on her] but the whole 
of those profits or gains shall be assessed and charged with tax on the person liable 
to the interest, annuity or annual payment, without distinguishing the same .. . 
That has this effect in such a case as this. When the partners are being assessed 
to tax, they are not entitled to say: ‘‘ You must exclude from our taxable 
profits one-quarter because we are bound to pay that over to Mrs. Lebus.”’ 
They cannot say that. They have got to submit to taxation on the whole of 
their profits. Then the rule goes on: 

. and the person liable to make such payment, whether out of the profits or gains 
charged with tax or out of any annual payment liable to deduction, or from which a 
deduction has been made, shall be entitled, on making such payment, to deduct and 
retain thereout a sum representing the amount of the tax thereon at the rate or rates 
of tax [and now under the Act at present in force] in force during the period through 
which the said payment was accruing due. 

In the present case those words may not be necessary, for the simple reason 
that what the partners are dividing up is a fund which has already been taxed. 
But, though not particularly appropriate, there is nothing there, so far as I 
can see, which would justify us in saying that r. 19 does not apply to the present 
case. The same observation applies to the concluding words which are directed 
obviously to the common case where a person is entitled to the gross income 
whether by way of interest, or something of that kind, and is bound to suffer 
deduction of tax. The rule continues : 

whom such payment is made shall allow such deduction upon the 
cio Pt “the pontine of the Pikes and the person making such deduction. shall be 
‘acquitted and discharged of so much money as is represented by the deduction, as if 
that sum had been actually paid. 
In the present case that may be quite unnecessary, but, anyhow, it does show 
that Mrs. Lebus would not be entitled to go to the partners and say: ‘‘ Why 
have you deducted something from my share of profits ? My share of pone 
according to your accounts, is £1,000, and you have only paid me £500. Where 
is the other £500 ?”’ The answer to her would be : ‘‘ We have paid tax on that, 
and under r. 19 all we are bound to do is to pay you the net sum. It seems 
to me to fit in exactly with the Shaftesbury Homes’ case (3). If, in the le hea 
bury Homes’ case (3) the residue of the profits had belonged to an individua 
and the charity trustees had been trustees for that individual, it seems to me 
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that that individual would have been a person who could say: “I have an 
annual payment within the meaning of r. 19. I am not liable to direct assess- 
ment, and I have only received a net sum.” 

There is one more passage that I must refer to in the Act, and that is the 
passage in Sched. 5, which sets out the contents of the necessary declarations 
and statements of total income. It is headed ‘‘ XVII” in Sched. 5. The 
declarant has to make these declarations : 

First. Declaration of the amount of value of property or profits or gains returned, 
or for which the claimant has been, or is liable to be, assessed. 

That applies to the case of direct assessment—income in respect of which the 
taxpayer is liable to direct assessment. Then : 

Second. Declaration of the amount of rents, interests, annuities, or other annual 
payments, in respect of which the claimant is liable to allow the tax, with the names 
of the respective persons by whom such payments are to be made, distinguishing 
the amount of each payment. 

There again you have the phrase ‘“‘ arnual payment,” and, applying the Shaftes- 
bury Homes’ case (3) the receipt by Mrs. Lebus is an.annual payment. If she 
has received an annual payment, it seems to me in her return of total income 
she would have to bring it in under that head. If she had not to bring it in 
under that head, there is no head in this form under which she would: have to 
bring it in, and, therefore, it must fall under that head. The third head is. 

Declaration of the amount of interest, annuities, or other annual payments to 
made out of the property or profits or gains assessed on the claimant, distinguishing 
each source. 

That is a deduction for the purposes of total income because it is deducting 
from the income of the declarant something which is not his income but is the 
income of the person who is entitled to receive from him an annual payment 
The fourth head is merely a statement of the figure which that sum would bring 
out. You add 1 and 2, and you deduct 3, and you state the result under head 4. 
It is a perfectly simple conception. That seems to me to make the whole thing 
hang together. Counsel for the respondents says: ‘‘ You cannot, on the 
authority of Dewar’s case (2), treat a person as having received an item of income 
when she has not received it, however much she may be entitled to call for it 
and however much her right to call for it is due to a trust obligation.” 

Counsel for the appellants protests that this conclusion which I have come 
to is one which involves disagreeing with the decision of this court in Comrs 
of Inland Revenue v. Exors of Hamilton-Russell (6). With all respect to him, 
it seems to me that it does nothing of the kind. That was a totally different 
case. There the trustees were trustees of a trust fund, and they were directed 
to accumulate the income of the trust fund during the settlor’s life, and to 
hold the fund and income for the testator—he was the person concerned in that 
case—until he attained 21 years of-age. When he attained 21, he was entitled 
as a matter of law, to call upon the trustees to hand over the fund and all the 
accumulations, but he did not do so. He left the accumulations in the hands.of 
the trustees, and his executors were assessed to sur-tax on the income. Of 
course, they were. He was the beneficial owner of a definite ascertained 
concrete piece of property, to wit, the dividends and income of - trust fund 
which had been received by his trustees. The trustees had got it. Of co 
the receipt of the trustees, as trustees for him, was for inco t Syed 
receipt by him. It is totally di fae cnde hat ae 

pt. by is totally different to the present case where the inco 
never has been received by Mrs. Lebus, or by the will trustees. Therefi Med 
si seems to me that that authority does not assist the Crown’s ereiieat ee 
xs any eonn at all for throwing doubt on the conclusion to which I have come 


SomERvetL, L.J.: I agree. Although w ee 
reasons which have tefacioat this court ae she Fie a saa rhe oa 
influenced him. I would, therefore, like to state, shortly I ho ostie we 
the issues which arise. The judge based himself, I think, mainly matte seals 
of the subsequent , what has been called, profit bond, and regarded that a. see 
that this was a purely contractual or personal right. I think there ee he 
difficulty about using the bond in that way, because in the recital it is aap to be 
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entered into “ for the purpose of securing one-fourth part or share of the profits 
bequeathed by the testator,” and therefore it may be said that, if there were 
any other rights of an equitable character before the bond was entered into, 
they remain. 

I will not repeat the facts, but I will read one sentence in the case to show 
how this matter arises. This is in para. 10. Mrs. Lebus 

. . . had frequently asked for the share of profits she was entitled to and hid been 
told that the firm was not in a position to pay her. She pressed severely for payment, 
but did not proceed to extremes as she did not want to wreck the business. Louis 
Lebus told her that the firm would pay her as soon as they were in a position to do so. 
There was never any arrangement with the firm that she should leave some of the money 
with them on loan. 


That last sentence is the reason why no suggestion was put forward, nor indeed, 
could it be put forward in this case, that the money being left in the business 
ought to be treated as a disposal by Mrs. Lebus of money to which she was 
entitled, and, therefore, she ought to be treated as having been paid constructively. 

I agree with Lorp GREENE, M.R., and it seems to me fundamental to the 
decision in this case, that in para. 11 of the will, the testator is using the expression 
** goodwill’ as meaning the profit-earning assets of the business. That is a 
conception which is unknown to the law as a form of property. Therefore, 
in my view, one has to read para. 11 as giving, and only giving, a right to the 
trustees to receive a share of the profits. It may follow from that—and I am 
perfectly prepared to accept this—that the result of that is that partners who 
elected to come in and to carry on under this will were carrying on the business 
upon trust to pay to the trustees for Mrs. Lebus a quarter share of the profits. 
That phrase follows very closely the phrase which was considered by this court 
in the Shaftesbury Homes’ case (3). To my mind it is quite clear that persons 
who have a share of profits, or an interest in a share of profits, or a right, indeed, 
to receive the whole of the profits, but are not themselves partners, or are not 
themselves carrying on a business, are altogether outside assessment under 
Case 1 of Sched. D. : 

I suppose it is possible to imagine an income tax code which had our Case 1 
of Sched. D, namely, a provision for assessing the profits of a business, into 
which you put, not only those who carried on business, but those who had an 
interest in or a right to a share of the profits. But it seems to me quite clear 
that that is not our income tax code. I think that was so decided on very 
similar facts quite plainly in the Shaftesbury Homes’ case (3). Therefore, the 
assessment.which was made on the partners in respect of the profits of the 
business was something with which neither the widow, Mrs. Lebus, nor her trustees 
had anything to do. It was not in any way an assessment of her income or of 
anything she had a right to, or was entitled to, or might receive. It is quite 
clear she has to come in somewhere, because what she is going to get, if it is 
paid, as it was at any rate in part, is clearly income. If there were any difficulty 
about putting it under Case III, then it would come under Case VI. 

But, speaking for myself, once it is established, as I believe it is, that these 
rights of hers are entirely outside the trading assessment under Case 1, I would 
be inclined to take the view that it is unnecessary to examine what her equitable 
rights against the partners would be. It might indeed be unnecessary to examine 
whether Case III and r. 19 precisely fitted this case. Whether it does, or whether 
one has to go to Case VI, it seems to me to be clearly a position of the same 
nature as that which has been dealt with in such cases as Dewar’s case (2), namely, 
a position where you do not assess for sur-tax until payments are actually 
made. Counsel for the appellants said that was, or might be, inconvenient. I 
rather doubt that. After all, the partners here ought to pay punctually as the 
profits are earned. I think it might be much more inconvenient that Mrs. 
Lebus, or somebody else in a similar position, should have to pay sur-tax on a 
gum of money which she had tried to get but had been unable to get, than that 
there should be a re-adjustment of an earlier assessment when the sum is actually 

id. im: 
age these reasons, I agree that the appeal should be dismissed. 


Couen, L.J.: I agree with the conclusion to which my brethren have come, 
and with the reasons they have given for their conclusions ; but, out of respect 
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to the interesting argument which counsel for the appellants addressed to us, 
I will state, I hope quite shortly, my reasons for thinking that that argument 
cannot be sustained. 

In answer to Lorp GREENE, M.R., I think I am right in saying that counsel 
for the appellants admitted that it went to the root of his argument to establish 
that the partners were trustees for the will trustees of such portion of the assets 
as might represent one-fourth of the profits. It seems to me that there is 
nothing in the will which justifies us in coming to the conclusion that the partners 
are in any sense trustees of any part of the assets at, any time for the will trustees, 
or for Mrs. Lebus. Indeed, such a conclusion would lead to the strange result 
that the partners would be trustees or not according as to whether the business 
was for the moment being carried on at a profit or at a loss. I think that the 
true effect of the will, and of the exercise by the partners of the election to which 
they were put by the will, is to create, as Lorp GREENE, M.R.., said, an obliga- 
tion enforceable in equity on the partners to pay to the trustees what is called 
one-fourth of the profits, which I think means a sum equal to one-fourth of the 
profits. If that be the true view, if the partners performed the obligation to 
pay the will trustees, no doubt Mrs. Lebus would be liable, whether or not the 
will trustees had paid it over to her. [ think that is in accordance with the 
principle of Williams v..Singer (5), but I can see no justification for holding 
the share of profits, or the sum representing the same, to be her income before 
the partners pay it away either tc her or to the will trustees. I agree with 
my brethren that the case seems to be covered by such decisions as Dewar’s 
case (2). 

I would add one‘abservation on the application of r. 19, though it has perhaps 
no direct relevance. It is perhaps of interest that, when the partners try to 
give effect to what they conceive to be their obligations by executing a document 
of July 29, 1909, which was called, I think, the profit bond, what they covenanted 
to pay was “‘one equal fourth part or share of the net profits of the said business 
of Harry Lebus without any deduction except income tax.’”> That seems to me 
to fit in with the idea that Lorp Grreng, M.R., has suggested, that r. 19 can 
be applicable to such a case as this. 

For the reasons I have stated, I agree with my brethren that this appeal 
should be dismissed. 


Appeal dismissed with costs. 

Solicitors : Solicitor of Inland Revenue (for the appellants) ; Robertson, Martin 
& Co. (for the respondents). 
[Reported by P. J. Jonnson, Esq., and F. Gurrman, Esq., Barristers-at-Law.] 
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MADDOX PROPERTIES, LTD. v. KLASS. 
[Kine’s Bencu Drviston (Denning, J.), March 1, 1946.] 


Landlord and Tenant—Rent restriction—Furnished letting—Whether substaniial 
portion of rent for use of furniture—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 2 (1), proviso (i)—Rerit and Mortgage 
Interest Restrictions Act, 1923 (c. 32), s. 10 (1). 

The plaintiffs let to the defendant for a period of just over a year, at a 
rent of £300 a year, a flat in Brighton, together with certain fixtures, furni- 
ture and effects which were specified in an inventory signed by both parties. 
At the expiration of the tenancy the tenant claimed to be protected by the In- 
crease of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2), proviso 
(i), as amended by the Rent and Mortgage Interest Restrictions Act, 1923, 
s. 10 (1), and refused to vacate the flat. The flat consisted of a reception 
room, two bedrooms, a kitchen and a bathroom. At the date of the letting 
the reception room had in it pairs of curtains and two tables and little in 
the way of chairs or settees ; one bedroom had a carpet, a double bed and 
all bedding, the other a single bed, curtains and all bedding; the kitchen 
had a number of kitchen utensils and some china, glass and plate. In 
addition there were some articles not specified in the inventory but which, 
having regard to Gray v. Fidler (1), had to be brought within the head of 
furniture, viz., fixed cupboards, a refrigerator and a cooker. The estimated 
value of the furniture included in the inventory was £50 a year, and, 
including the articles omitted from it, £60 to £65 a year, approximately 
between 17 and 20 per cent. of the whole rent (including rates) :— 

HELD: having regard to the value and to the nature of the furniture, 
the amount of rent which was fairly attributable to its use formed a sub- 
stantial portion of the whole rent ; consequently, the flat was not protected 
by the Rent Restrictions Acts and the plaintiffs were entitled to possession. 

[EDITORIAL NOTE, The court again considers what constitutes a furnished flat 
for the purposes of rent restriction. The letting included,’in addition to the fixed 

cupboards, refrigerator and cocker brought in by ‘the decision in Gray v. Fidler (1), 

furniture in the popular sense os the word, and this distinguishes the case from Property 

Holding Co. v. Muscheff, p. 406, ante. The value of all this furniture is found to be 

approximately 20 per cent. of the rent, and this is held to be & “ substantial” portion 

of the rent, so as to make it a furnished letting. 
As TO FuRNIsHED LETtTines, see HALSBURY, Hailsham Edn., Vol. 20, p. 314, 
para. 370; and ror Cass, see DIGEST, Vol. 31, pp. 560, 561, Nos. 7078-7084. ] 

Case referred to: 

*(1) Gray v. Fidler, [1943] 2 Ali E.R. 289; [1943] 1 K.B. 694; 169 L.T. 193. 
Aotion by the landlord to recover possession of a furnished flat. The facts 
are fully set out in the judgment. 
H. V. Lloyd-Jones for the plaintiff. 
Phineas Quass for the defendant. 


DENNING, J: By an agreement made Mar. 15, 1944, the plaintiffs let to 
the defendant a flat, No. 12, Embassy Court, King’s Road, Brighton, together 
with certain fixtures, furniture and effects, which were specified in an inventory 
signed by the plaintiffs, on the one hand, and by the defendant, through his wife, 
on the other hand ; and the period was for one year and thirteen days at a rent 
of £300 a year. 

At the end of the tenancy the defendant did not vacate. He claimed that the 
premises were within the protection of the Rent Restrictions Acts, and whether 
they are so or not depends on whether they were bona fide let at a rent which 
includes payments in respect of the use of furniture, and for that purpose it 
is provided in sect. 10 (1) of the 1923 Act that : 

. a dwelling-house [which includes this flat] shall not be deemed to be bona fide 
let at a rent which includes payments in respect of . . . the use of furniture unless the 
amount of rent which is fairly attributable to . . . the use of the furniture, regard 
being had to the value of the same to the tenant, forms a substantial portion of the whole 
rent. 

In considering the value of the furniture to the tenant it is necessary to look 
at the nature of these articles which were specified in the inventory and let 
to the tenant. The flat consisted of a reception room, two bedrooms, a kitchen 
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and a bathroom. The reception room contained pairs of curtains, a table and 
a tea-table, and not much in the way of chairs or settees, or. anything of that kind. 
The south bedroom had a carpet, a double bed, all the bedding; not much 
more. The back bedroom had a single bed, curtains, all bedding, and so forth ; 
not much more. The kitchen had quite a number of frying pans, brushes, 
and so on, a dinner service, a tea service, a coffee set, some glass and some 
plate in the way of knives, forks, spoons. That was the substance of the furni- 
ture in the flat as specified in the inventory. In addition, there were some 
articles not specified in the inventory, but owing to a decision of the Court 
of Appeal in Gray v. Fidler (1), to be brought within the head of furniture 
there were fixed cupboards, a refrigerator and a cooker. 

The defendant when he went in soon found that he had to supplement the 
furniture that was there. He had to buy quite a fair amount ; a settee, and so on, 
chairs for the reception room, sideboards, and other things; but it seems plain 
to me, having regard to the nature of the furniture which I have enumerated, 
that it was of some considerable value to the tenant, and I have to assess what 
is the amount of rent fairly attributable to the furniture. I have had estimates 
given to me of its value on each side, and I think, on the whole, that 20 per cent. 
of the value of the ordinary furpriture is quite a fair basis to assess rent for 
furniture, 10 per cent. for the fixed cupboards, and 15 per cent for the refriger- 
ator and cooker. Those percentages were common ground between.the parties. 
Approaching the matter on that basis, out of the total rent of £300 a fair figure 
for this furniture, apart from what I may call the real fixtures, was £50 a year, 
and if I include the fixed cupboards, and so forth, was £60 to £65 a year. 

The question is does that form a substantial portion of the whole rent? I 
am going to take this whole rent of £300, and I am not going to deduct the rates 
for the moment of £43. I am going to see whether those figures which I have 
given form a substantial portion of the whole rent. It will be seen that the 
figures I have given, £50 to £60, are somewhere in the region of 17 to 20 per 
cent. of the whole rent. Having regard to the value of this furniture and to 
the nature of it, it forms a substantial portion of the whole rent, and therefore 
the case is one which is not within the Rent Restrictions Acts. 

There will, accordingly, be judgment for the plaintiffs for possession and for 
mesne profits at the rate of £300 a year from Mar. 25, 1945, until delivery of 
possession. 


Judgment for the plaintiffs. 
Solicitors: Judge, Hackman & Judge (for the plaintiffs) ; Goodwins (for the 


defendant). 
[Reported by P. J. Jonnson, Esq., Barrister-at-Law.] 


NOTE. 
TAYLOR v. INLAND REVENUE COMMISSIONERS 
[Court or AppraL (Lord Greene, M.R., S ll 
Macieer eerie ne omervell and Cohen, L.JJ.), 


An appeal by the taxpayer from the decision of MACNAGHTEN, J. dated Apri 
12, 1945, and reported [1945] 1 All E.R. 698, was dismissed. s 

G. G. Honeyman (with him R. P. Colinvaux) for the appellant. 

Terence Donovan, K.C., J. H. Stamp and Reginald P. Hills for the respondents. 


E 


Solicitors : Hyde, Mahon & Pascall, agents for Clayton & Gibson, Newcastle- H 


upon-Tyne (for the appellant) ; Solicitor of Inland Revenue (for the respondents). 
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SPICER AND ANOTHER v. SMEE. 
[Krxe’s Bencu Drviston (Atkinson, J.), February 20, 21, 22, March 8, 1946.] 


Nuisance—Adjoining premises—Fire caused by defective electric wiri } 
were ‘madequately protected owing to ph ate of SBCs PRE cits 
premises destroyed—House let with defect—Owner liable for Paehie. Krad 
rae . of repair—Liability—Fires Prevention (Metropolis) Act, 1774 
_ The plaintiff and the defendant were the respective owners of two ad- 
joining leasehold bungalows. Under the terms of her lease, the defendant 
was under an obligation to keep her bungalow in good repair and condition 
In 1934, the defendant installed electric lighting in her bungalow. “In 
Dec., 1942, she let the bungalow to T. Under the terms of the agreement 
with T., the defendant retained the right and power of repair. On Jan. 
14, 1943, the plaintiff’s bungalow was completely destroyed by a fire which 
originated in the defendant’s bungalow owing to a defect in the electric 
wiring. The plaintiff brought an action against the defendant for damages 
for nuisance. On the evidence, the judge found that, owing to the negli- 
gence of the contractor who did the work, the wiring for the electric lighting 
had been installed in such a way that part of the live wire was inadequately 
protected, and that the bungalow had been let to T. with this defect. 
It was contended by the defendant (a) that she could not be held liable 
for the acts of the contractor; and (b) that under the Fires Prevention 
(Metropolis) Act, 1774, s. 86, no action was maintainable. It was further 
contended that. liability for a private nuisance was less than that for a 
public nuisance :— 

HELD: (i) the state of the electric wiring in the defendant’s bungalow 
constituted a nuisance on her property for which she was liable. Since 

‘the fire which destroyed the plaintiff’s bungalow was due to this nuisance, 
the defendant was liable to the plaintiff in damages. 

(ii) the principle that a man is not liable for the acts of an independent 
contractor did not apply in the law of nuisance. 

Bower v. Peate (9) applied. 

Dicium of Scrutrron, L.J., in Job Edwards, Ltd. v. Birmingham Naviga- 
tions ( [1924] 1 K.B. 341, at p. 355) applied. 

(iii) altnough the defendant was not in occupation of the premises at 
the time, she was nevertheless liable; she had let the premises with a 
nuisance thereon created by her agents and was, therefore, liable for the 
continuation of the nuisance. 

Dictum of Scruttron, L.J., in Job Edwards, Lid. v. Birmingham Naviga- 
tions ( [1924] 1 K.B. 341, at p. 355) applied. 

(iv) assuming that the nuisance had not been created by the defendant’s 
agents, and that the electric wiring had become exposed by some other 
means, the defendant was nevertheless liable, because, on the facts of the 
case, the nuisance existed at the commencement of the tenancy and, since 
the defendant had retained the right to repair, she should have known 
that the nuisancé existed. 

(v) liability for a private nuisance was no less than that for a public 
nuisance. ‘ 
 Dictum of Mave, J., in Overion v. Freeman (11 C.B. 867, at pp. 871, 
872) applied. 

(vi) since the fire was due to nuisance created by the landlord or those 
for whom he was responsible, the Fires Prevention (Metropolis) Act, 1774, 
s. 86, did not apply. 

[EDITORIAL NOTE. This case should be compared with Collingwood v. Home & 
Colonial Stores, Ltd. (7), another case of fire caused by defective wiring. There, however, 
there was no evidence of negligence, while in the case now reported there was evidence 
of negligence by an electrical contractor, for whose acts the defendant is held liable, 
on the principle that a person authorising work from which mischief may result, is 


responsible for the consequences. 
As ro Liapmiry ror Insury TO NEIGHBOURING PROPERTY, see HALSBURY, 
Hailsham Edn., Vol. 24, pp. 42-50, paras. 74-86; and FoR Casgs, see DIGEST, Vol. 


36, pp. 187-189, Nos. 308-316, and Supplement. } 
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Cases referred to : 
*(1) Rapier v. London Tramways Co., [1893] 2 Ch. 588; 36 Digest 175, 206; 63 


L.J.Ch. 36; 69 L.T. 361. 
*(2) Wing v. London General Omnibus Co., [1909] 2 K.B. 652; 36 Digest 89, 594; 


78 L.J.K.B. 1063; 101 L.T. 411. 
*(3) Barker v. Herbert, [1911] 2 K.B. 633; 36 Digest 197, 374; 80 L.J.K.B. 1329; 


105 L.T. 349. 
*(4) Job Edwards, Lid. v. Birmingham Navigations, [1924] 1 K.B. 341; 36 Digest 


215, 675; 93 L.J.K.B. 261; 130 L.T. 522. 
*(5) Wringe v. Cohen, [1939] 4 All E.R. 241; [1940] 1 K.B. 229; Digest Supp. ; 
109 L.J.K.B. 227; 161 L.T. 366. 
#(6) Noble v. Harrison, [1926] 2 K.B. 332; 36 Digest 189, 316; 95 L.J.K.B. 813; 


135 L.T, 325. 
*(7) Collingwood v. Home & Colonial Stores, Lid., [1936] 3 All E.R. 200 ; Digest Supp. ; 


155 L.T. 550; affg., [1936] 1 All E.R. 74. 
(8) Rylands v.- Fletcher (1868), L.R. 3 H.L. 330; 36 Digest 187, 317; 37 L.J.Ex. 
161; 19 L.T. 220; affg. S.C. sub nom. Fletcher v. Rylands (1866), L.R. 1 Exch. 


265. 
*(9) Bower v. Peate (1876), 1 Q.B.D. 321; 36 Digest 99, 658; 45 L.J.Q.B. 446; 35 
1rd bs BE ; 


(10) Dalton v. Angus (1881), 6 App. Cas. 740; 19 Digest 7, 4; sub nom., Public 
Works Comrs. v. Angus & Co., Dalton v. Angus & Co., 50 L.J.Q.B. 689; 
44 L.T. 844. 

(11) Penny v. Wimbledon Urban Council, [1899] 2 Q.B. 72; 26 Digest 410, 1308 ; 


68 L.J.Q.B. 704; 80 L.T. 615. 
*(12) Chauntler v. Robinson (1849), 4 Exch. 163; 36 Digest 199, 389; 19 L.J.Ex. 170; 


14 L.T.O.S. 107; 
*(13) Overton v. Freeman (1852), 11 C.B. 867; 26 Digest 410, 1309; 21 L.J.C.P. 52; 


18 L.T.O.8. 224. 
*(14) Cunard v. Antifyre, Ltd., [1933] 1 K.B. 551; Digest Supp. ; 103 L.J.K.B. 321; 


148 L.T. 287. 

Action for damages for negligence and for nuisance. The facts are fully 
set out in the judgment. 

C. G. Armstrong Cowan for the plaintiffs. 

Humfrey H. Edmunds for the defendant. 
Cur. adv. vult. 

Atkinson, J.: This is an action brought by Mr. and Mrs. Spicer against 
the late Mrs. Ethel Smee for damages for the destruétion by fire of their house 
and furniture. The plaintiff Mrs. Spicer was the owner of a bungalow, No. 12 
The Island, Thames Ditton, which she bought in 1941, and her husband was the 
owner of the furniture in it. Mrs. Smee, the original defendant, who has since 
died (and whose daughter has been joined as executrix) was the owner of the 
adjoining bungalow, No. 13. Both bungalows were leasehold, and the leases 
of both plots of land, then vacant, are dated Sept. 17, 1908, and were.for 90 
years. ‘The defendant’s lease has been produced, and I will refer to two of the 
covenants : 

2. And also will within a period of 3 months from the date of these presents at his 
own expense erect a bungalow in and upon the said land in workmanlike and sub- 
stantial manner in accordance with plans which have been previously approved by the 
parte riedltlee: te ear eu the surveyor for the time being of the district satel 

. Will kee e bungalow and premi i i i 
ee om ea esd ear premises both internally and externally in good and 


_ Smee bought lot No. 13, with the bungalow which had the 
in 1915. He died in 1931, and the bungalow then became the eabpene ae 
Mrs. Smee. The bungalow faced the river, looking north. Each eae oot 
built within 3ft. of the boundary line dividing the leased plots, so that the 
were only 6ft. apart. They were built entirely of wood, and were raised Pm 
3ft. from the ground to safeguard the buildings from floods. The outer skin 
consisted of weather boards, and the inner skin of matchboarding, with the usual 
cavity between the two skins or walls. During, the night of e an. 14, 1943 
the plaintiffs’ house and furniture were totally destroyed by fire. The. fire 
originated in No. 13, Mrs. Smee’s bungalow, and almost completely destroyed 
it and its contents. The plaintiffs claimed damages from Mrs. Smee and : 
Cee risen aha ie daughter, the executrix, for this loss. “ id 
he Smees had not lived in the bungalow for some years. i 
furnished. The defendant and her mother attended pee lettings haat 
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They have had no agent whose duty it was to inspect and attend to the necessary 
repairs. Some description of the defendant’s bungalow is necessary. The 
north-west corner 1s occupied by the living room. The fireplace was at the fa: 
end, and was built in brick. Behind that wall (.e., behind the fireplace) was the 
kitchen. To the east of the living room were three bedrooms. The largest 
one faced the river, and behind it were two smaller ones. Between the main 
bedroom and the back bedroom nearest to the living room there was a passage, 
which opened into the living room. The electric meters were in the lavatory 
at the far end of the bungalow. 

In Mar., 1934, Mrs. Smee installed electric lighting. Aman employed b one 
Lock did the work. His estimate has been reo ais it is Hates Raw 26, 
1934, and is in these terms : 


Wiring for eight lighting points in English best quality lead-covered cable, wires 
to be fixed on the surface, and in roof where necessary, care being taken to conceal 
wires as much as possible. To supply and fix best quality semi-recessed bakelite 
switches, lampholders and flex, also the necessary main switch and fuses combined. 
The price includes for supplying and fixing one inclosed unit in bathroom, and to 
wire for lighting plug point in lounge controlled by switch at door. The work guaranteed 
for 3 yeers against defective material and workmanship. For the sum of £5 6s. 


The point referred to was in the skirting board on the west side of the. living 
room. The only other point in the living room was in the ceiling, in front 
of the fireplace. The wiring for the plug came along the passage to the east 
of the kitchen, and was then carried through the floor, and ultimately along 
the side of a joist up to a point below the plug, when it turned upwards, passing 
into the cavity between the two walls to the back of the plug, and then through 
the inner wall and the skirting board. It was thus in contact with wood for 
some considerable distance from the plug. 

The plaintiffs’ case is that the fire started in the woodwork behind and below 
the plug, in consequence of a leakage of current from a bare wire into wet wood. 
The claim is put in two ways. It is said that the installation near to the plug 
was always, or had become, « nuisance, and also that the original defendant, 
Mrs. Smee, had negligently failed in the duty to keep the bungalow and the 
electric installatior in a safe and proper condition, whereby the fire was caused. 

It is established beyond all question by the evidence that if an exposed electric 
wire in circuit comes into contact with wet or damp wood, current will escape 
into the wood, char it and may (and, indeed, almost necessarily will) 
ultimately set it on fire. The lead covering of the cable is to protect the 
vulcanised rubber and the insulating tape around the wires from deterioration 
and from injury. Uncovered by the lead, especially if outside a building, 
the rubber and the tape are exposed to the weather and, in a place like this 
island, are subject to attack by rats. The wood near the plug was exposed 
to damp. It could get wet there. Anyone who has had any experience of a 
bungalow on the river knows how damp even the inside can become during the 
winter. It is plain that, even with ordinary atmospheric conditions, the out- 
side woodwork in a bungalow could easily, and indeed would necessarily, get 
damp and wet. . 

A great deal was made, during the trial, of the bad state of repair of the roof. 
The relevance of this want of repair was that it added to the danger of the 
woodwork near to the plug getting wet. It was also relied on as. showing a 
negligent indifference to the state of repair of the bungalow. I am satisfied 
that the roof had been in a very bad state of repair for a long time. There 
is no doubt that, if Mrs. Smee was under any duty to repair the roof, she was 
guilty of a breach of that duty. | 

On Dec. 5, 1942, Mrs. Smee let her bungalow furnished to one Terry, from 
Dec. 7, for one year, at a rental of £143, which amounted to £2 15s. a week, and 
which was to be paid weekly in advance. The agreement contained the following 
terms : 

ith the landlord as follows: 1. To pay the rent at the times 
oe eotiatear Ftoreinid. 2. To keep the glass in the windows and all internal 
fixtures and fittings belonging to the said demised premises and all furniture in good 
and sufficient order and repair (fair wear and tear and damage by enemy action excepted) 
and to replace or make good any article furniture or fittings lost or ee) ae 
the tenancy... During the continuance of the tenancy to permit the landlord 
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or her agents with or without workmen to view the interior of the premises and to 
carry out any necessary works of repair. 
Mrs. Smee, therefore, retained the right and power of repair. 

Terry gave evidence that, right from the beginning, a standard lamp which 
was part of the furniture of the house, and which was used in connection with 
this plug kept goirig out. In wet weather the light faded out quite often, so much 
so that they ceased to use the lamp, disconnected it from the plug and put it in 
the corner of the room. They also used this plug for a radio set, and they gave 
up attempting to plug the radio set into the plug, and fixed a double fitting in 
the hanging light in the front of the fireplace, and used that for supplying 
current for the radio set. Terry also said that when he came to the bungalow, 
on the very first day, not only was there water all about the kitchen, but there 
was a big damp place in the sitting room between the fireplace and the plug. 
His evidence is : that a day or two before Dec. 20 when paying his rent to Miss 
Smee he complained about the leaking roof quite generaily, and about this 
plug. Iam satisfied that Terry did complain about this plug ; I think anything 
else is highly improbable. 

In his evidence, Terry said : 

When this fading out of the light in damp weather occurred, or perhaps when the 
lamp went wrong, I did go under the bungalow to see if I could see anything... 
I had a look round to see if I could find where the wires went to. I got underneath 
the bungalow and traced them along the side of the bungalow footings. Nearing 
the plug, where it goes through into the back of the plug, the wire was bare for some 
distance... 

Mr. Shipley, the defendant’s expert witness, said that you would not see this 
wire until it was five inches away from the plug, and that if you saw two or three 
inches of bare wire it would mean that there were perhaps six or seven inches of 
bare wire between the point where you could see the end of the lead and the 
actual junction with the plug. But that is immaterial. There were, I am satisfied, 
several inches of bare wire behind the plug and in contact with the wood, which 
could, and which did, get wet. 

On the night in question, when the fire took place, Terry was asleep in the 
back room. Mrs. Terry, two daughters and a baby were in the main bedroom. The 
baby apparently was restless, and at about 1.0 a.m. Mrs. Terry got up to go to 
the kitchen to get something for the child. Through the door of the living room 
she saw the light of fire. She opened the door, shouted for her husband and called 
out “ Fire.”’ She says that what she saw was this : Right opposite her was the 
plug, and there was fire coming from the plug and from just behind it, and going 
up the wall. Her husband was there in a matter of seconds, and he swears the 
same thing. Mrs. Terry added something of which she did not understand 
te Sipe doano: that round the plug there was for a moment or two a blue ring 
of light. 

_I have thus direct evidence that the fire in fact started at the plug. I have 
direct, evidence from Terry of a state of things which might easily cause a fire 
and, indeed, would be expected to cause a fire, just where this fire started. 
Ialso have the evidence, the relevance and importance of which Terry would not 
understand, about light fading away in wet weather, which is exactly what 
would happen if the current were leaking into damp wood. You would get 
irregularity of supply of current to the plug, and you would get just the sort 
of thing which he spoke of. I am quite satisfied, and I find as a fact, that the 
fire did start at the plug or just below the plug, that it was caused by the bare 
wire coming into contact with wet wood, and that it came into contact with the 
wet wood because there was no lead covering and because the insulating rubber 
and tape had worn away, leaving the wires or a wire bare. 

The next question of fact to which I have to address my mind is this: Was 
the wire originally fixed without lead covering on the last few inches of it ? The 
man who fixed it was not called. His employer was called ; he would naturally 
say everything was perfect ; but I do not believe for a moment that an employer 
living some distance away would go and examine every bit of work that his man 
had ‘done. I do not believe that he looked at the plug from underneath the 
bungalow. If this lead had been put on right up to the plug, as it ought to ha 
been, it would have been there at the time of this fire. I myself saint ke 
and nobody has been able to help me with any suggestion about it—how lead 
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of good quality (such as, on the evidence, this was) could have come off this wire 
of itself. No one has suggested any agency which could get it off. The inference 
I draw is that when the point was reached below the plug where the wire had 


the lead, and the lead was brought up to a point below the plug, and, from 
that point up to the plug, the lead had been taken off by the man who fixed it. 
That is the inference I draw, that this was negligently fitted originally, without 
lead covering for the last few inches. Mr. Shipley said it would be very bad 
workmanship but that he was afraid it was at times done in that way. If that 
is right, ii have this fact, that, owirg to the negligence of the contractor, the 
wiring was installed in such a way, that there was inadequate protection of the 
insulating covering of the live wire, which, in course of time, would wear away 
and would come off, and would leave the wires exposed. 

There is one other question of fact with which it is necessary to deal. Was 
the bungalow let to Terry in this condition ? I cannot think that there can 
be any real doubt about that. I am satisfied that when the bungalow was let 
to Terry on Dec. 5, 1942, the tenancy to start from Dec. 7, this dangerous state 
of things was already in existence. ._ The lead had been off for years, and I 
am satisfied that this wire must have been in a dangerous state of bareness 
at the time when the bungalow was let to Terry. That is consistent with the 
fact that, right from the beginning, there was irregularity of current from the 
plug. I find as a fact it was let to him in that state. 

On those facts, what is the law ? I have no doubt that there was a nuisance 
on this property, a nuisance which caused the damage, and it is one for which, 
as a matter of law, the defendant is answerable. Liability for a nuisance 
may exist quite independently of negligance. In negligence a plaintiff must 
prove a duty to take care, but not so in nuisance. In Rapier v. London Tram- 
ways Co. (1), Linpixy, L.J., said ( [1893] 2 Ch. 588, at p- 600) : 

. if I am sued for a nuisance, and the nuisance is proved, it is no defence on my 
part to say, and to prove, that I have taken all reasonable care to prevent it. 
Nuisance and negligence are different in their nature, and a private nuisance 
arises out of a state of things,on one man’s property whereby his neighbour’s 
property is exposed to danger. I think that that is a fair summary of what 
was said by FLETcHER Moutton, L.J., in Wing v. London General Omnibus Co. (2) 
and Barker v. Herbert (3). I am satisfied that the state of the defendant’s 
bungalow around that plug, with a bare wire in contact with wet wood, 
did constitute a nuisance on the defendant’s property and that it exposed the 
neighbouring property to danger and, in the end, caused the escape of a dangerous 
thing, to wit, fire. ‘ 

Mrs. Smee was not the occupier. In general, the responsibility for nuisance 
is based on possession, but it is clear law that, if an owner lets his premises with 
@ nuisance thereon created by himself or by his servants or .agents, he assumes 
liability for the continuance of that nuisance. In Job Edwards, Ltd. v. Bir- 
mingham Navigations (4), Scruttron, L.J., was dealing with the question of 
nuisance, and damage done by fire. His judgment was a minority judgment, 
but there was no difference between the members of the court as to what was the 
law which they were applying. He said ( [1024] 1 K.B. 341, at p. 255) : 

In my view it is clear that a landowner or occupier is liable to an action by a private 
person damaged by a nuisance existing on or coming from his land: (i) if he or his 
servants or agents created the nuisance ; (ii) or if an independent contractor acting 
for his benefit created the nuisance, though-contrary to the terms of his employment... 
Accepting that, as Iam bound to do, as a correct statement of the law, Miss 
Smee was clearly liable for the negligent way in which this installation had been 


carried out. 

But, supposing that I am wrong in the inference that I draw that this lead had 
always been off, and that in some mysterious way it had come off in the process 
of time so that it could not be said that she had installed the nuisance, again it is 
clear that a landlord is liable for a nuisance although not of his creation, if it 
existed at the commencement of the tenancy and was known, or ought to have been 
known, by the landlord to exist. The words “ ought to have known “ can only 
mean “if it was his duty to have known,” and therefore, if this nuisance was 
there at the time of the letting of this bungalow to Terry, the question arises : 
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Was it one of which she knew, or if she did not know, was it one of which it was 
her duty to have known ? ie 

In Barker v. Herbert (3) some trespassers had removed the iron railings of the 
defendant’s house, leaving unprotected one of those sudden drops into the base- 
ment yard in front of the house, and somebody had tumbled down and been 
injured. FLETCHER MovuLTON, L.J., said ( [1911] 2 K.B. 633, at p. 642) : 


In my opinion the law in such a@ case as the present is that the possessor of land 
adjoining a highway may not cause his premises to be a nuisance to the highway, 
and he will be responsible in this respect for the acts of his agents or servants. It may 
be that, as indicated in certain cases, his responsibility may have a wider range than 
that, and he may sometimes be responsible for the acts of those whom he permits to 
be occupants of his premises, but no question arises here as to any such extension of 
his responsibility, and I only mention the possibility of his being so responsible in 
order to show that I have not forgotten it. In a case where the nuisance is created 
by the act of a trespasser, it is done without the permission of the owner and against 
his will, amd he cannot in any sense be said to have caused the nuisance; but the law 
recognises that there may be a continuance by him of the nuisance. In that case the 
gravamen is the continuance of the nuisance, and not the original causing of it. An 
owner of premises may have a duty to prevent the continuance of the nuisance, but 
it is obvious that, just as, where the allegation is that he has caused the nuisance, it 
must be proved that it was there by his act or that of some one for whose action he is 
responsible, so, where it is alleged that he is responsible for the continuance of the 
nuisance, it must be proved that it was continued by his permission. He cannot 
be said to have permitted the continuance of that which was not caused by him, and 
of which he had no knowledge; and when I say of which he had no knowledge, of 
course I include the knowledge of the servants and agents for whom he is responsible. 
If they have knowledge of the nuisance, their knowledge must be attributed to him. 
I also realise that cases may arise in which his or their want of knowlédge may be 
due to neglect of duty. 


These last words are the important ones. 

In Wringe v. Cohen (5) it was held that there is a duty on a landlord who has 
retained the right of repair to prevent his premises from getting into such dis- 
repair as to constitute a danger to his neighbours. That case only dealt with 
nuisance arising from want of repair. A duty to prevent his house from becoming 
dangerous from want of repair connotes a duty to inspect and examine, and if a 
landlord fails to do either, it is right that he should not be allowed to rely upon 
want of knowledge. There is nothing latent in the premises becoming in such 
disrepair as to be in danger of collapse. That was the point in Wringe v. Cohen 
(5). The last words of the judgment of the Court of Appeal in that case are 
these ( [1939] 4 All E.R. 241, at p. 254): 


- . . if premises become dangerous, not by the occupier’s act, nor neglect of dut; 
but as the result of the act of a third party, or of a latent defect, the ei is not liable 
without proof of knowledge or means of knowledge and failure to abate it. 


There is no hardship imposed on the landlord by that obligation. If the want 
of repair is due to something latent, it cannot be said that he ought to have 
known about it. 

That difference is well illustrated by comparing Wringe v. Cohen (5) with Noble 
v. Harrison (6). In Noble v. Harrison (6) a tree which overhung the highway 
had suddenly fallen, and a heavy branch had come down on a man who was 
passing. He claimed damages from the owner. It was held that there was no 


liability, and the reason is instructive. WRIGHT i 
332, at p. 341): » J., said ( [1926] 2 K.B. 


Then it is contended that it became a nuisance when at some i 
years ago, the latent defect began and gradually developed Nastia prin 
without any human agency or any indication to human eyes. In that case I think 
the defendant is not liable, because of the principles laid down in Barker v Herbert (3) 
[7.e., the passage that I have just read]. The nuisance in that case was caused by the 
act of a trespasser, but I think the same principle applies to a nuisance (in shie-chak 


me day it would fall) 


That is as much as to say: “If it is latent and 
! : unobservable, well . 
You cannot attribute knowledge.” But it is obvious, I think, that, Gee 
crack had been observable, the decision would have been the other way 
Therefore it seems to me that the defendant must be responsible for this 


K.B.D.} SPICER v. SMEE (Arxryson, J.) 495 


nuisance. If it had always been there, this potential danger was there by the 
act of her contractors. If the lead in some unexplained way came off since 
installation, it was let to the tenant in that condition, it was a matter of observ- 
able disrepair which could be seen on inspection, and the late defendant, the 
owner, cannot be heard to say : “ I did not know about it.”” It was her duty to 
know about it. 

On those facts, the Fires Prevention (Metropolis) Act, 1774, sect. 86, which 
provides that no action shall be maintainable against anyone in whose building 
a@ fire shall accidentally begin, has no application. It, has no application where 
the fire is due to negligence, or to nuisance created by the landlord or those 
for whom he is responsible. That was discussed in Collingwood v. Home and 
Colonial Stores, Lid. (7). There, a fire had originated in a neighbour’s basement 
and had damaged or destroyed the plaintiff’: buildings, and an action was 
brought, based upon nuisance. GREAvEs-Lorp, J., who tried the case, had 
been unable to find-what the cause of the fire was. He said ( [1936] 1 All E.R. 
74, at p. 76): 


It may have been by a fusing of the wiring, but what caused the wire to fuse ? Was 
it a result of faulty wiring, or of some conditions that caused a leakage of current in 
the basement ? I am unable to say. It is said the wiring was defective and that a 
warning to that effect was given... 


He then dealt with that, and, in the end, was quite unable to find that there 
had been in fact anything wrong with this installation. He said that the fire 
was unexplained ; it was, therefore, an accident within the meaning of the Act. 
That case was taken to the Court of Appeal, and it was sought to have the 
defendant held liable on the principle of Fletcher v. Rylands (8) that something 
dangerous had been brought on to the premises, viz., electric current, and if it 
had caused the fire it did not matter how it had caused it, because it had escaped 
and damaged the plaintiff’s house. But the court held that the principle of 
Fletcher v. Rylands (8) did not apply, and, therefore, as there was ne finding of 
fact that there was a nuisance, or that there was negligence on the part of the 
defendant, the defendant was entitled to judgment on the basis of the fire 
being an accident. 

It was urged that Mrs. Smee could not be liable for the acts of the contractor. 
As to that, usually a man is not liable for the default of an independent con- 
tractor, but in the law of nuisance an exception exists. I have already referred 
to what was said by Scrorron, L.J., in Job Edwards, Lid. v. Birmingham 
Navigations (4). Wryrirtp on Torts also deals with this contention and 
states that it does not apply in the case of nuisance. The principle which 
governs these cases is that. which was laid down in Bower v. Peate (9) by 
CocxsuRN, C.J. Having explained that normally a man is not liable for the 
negligence of the contractor, COCKBURN, C.J., goes on to say (1 Q.B.D. 321, at 
pp. 325, 326) that “ this reasoning cannot prevail where : 


_.. he directs an act to be done from which injurious consequences will result 
unless peat are taken to prevent them in the shape of additional work, but omits 
to direct the latter to be done as part of the work to be executed, contenting himself 
with securing to himself a pecuniary indemnity in the event of any claim arising from 
damage to the adjoining property. He is, therefore, not in the position of @ man who 
has simply authorised and contracted for the execution of a work from which, if exe- 
cuted with due care, no injury can arise, and who is, therefore, not to be held responsible 
if. while the work is going on, injury arises from the negligence of the contractor or his 
servants. The answer to the defendant’s contention may, however, as it appears 
to us, be placed on a broader ground, namely, that a man who orders a work to be 
executed, from which, in the natural course of things, injurious consequences to his 
neighbour must be expected to arise, unless means are adopted by which such conse- 
quences may be prevented, is bound to see to the doing of that which is necessary 
to prevent the mischief, and cannot relieve himself of his responsibility by a pe 
gore one else—whether it be the contractor employed to do the work from w 2 the 
danger arises or some independent person—to do what is necessary to prevent the act 
he has ordered to be done from becoming wrongful. 

i inci ic LorRD BLACKBURN 
ink that is the broad principle, which was approved by ! 
Peers Cas. 740, at p. 829) in Dalton v. Angus ( 10) and in Penny v.  atisaacioeds 
Urban Council (11) that, where danger is likely to arise unless work is properly 
done, there is a duty to see that it is properly done. 
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There was one other point which was urged. It is said that all this may 
be very true with regard to public nuisances, nuisances which affect the public 
generally, but that it does not apply to a private nuisance. I do not think 
there is anything in that point. In Wringe v. Cohen (5) the Court of Appeal 
refused to differentiate between the two, and in Chauntler v. Robinson (12), 
PaRkE, B., said (4 Exch. 163, at p. 170): 

. . . but in any understanding of this term, there is no obligation towards & neighbour 
cast by law on the: owner of a house, merely as such, to keey it repaired in a lasting 
and substantial manner: the only duty is to keep it in such a state that his neighbour 
may not be injured by its fall ; the house may, therefore, be in @ ruinous state provided 
it be shored sufficiently, or the house may be demolished altogether. 


The relevant words are that it is his duty 
. . to keep it in such a state that his neighbour may not be injured . . . 


In Overton v. Freeman (13) where this defence was being urged, MAULE, J., 
said (11 C.B. 867, at pp. 871, 872) : 

It is urged by [counsel for the plaintiff] that the defendants are lieble in respect 
of this being a public nuisance ; and it is insisted that there is some greater degree of 
liability in respect of this being a public wrong, than would ordinarily attach in the 
case of & mere private injury. I do not, however, perceive that there is any distinction 
between the two which is at all favourable to the plaintiff’s argument. I rather think 
the liability for a public wrong is less extensive than the civil liability. 


In Cunard v. Antifyre, Lid. (14), a Divisional Court consisting of Acron and 
TauBot, JJ., considered this point at some length, and refused to admit any 
distinction between the measure of obligation to the public and to a neighbour. 
The principle is the same in both cases. In Hatsspury, Hailsham Edn., Vol. 24, 
p. 49, para. 85, it is said : 


It is an unreasonable and unlawful use of property by the owners or occupiers to 
allow premises to become or remain in a ruinous or dangerous condition . . . 


I am satisfied that the duty owed to a neighbour is not less than the duty 
owed to a member of the public using a highway. It would be indeed strange 
if a man standing in his own doorway had no remedy for the collapse upon him 
of his neighbour's house, while he would have had a remedy if he had taken one step 
into the highway. The owner is responsible for preventing his premises from 
getting into such a state of disrepair ‘as to be a danger, and he ought to have 
in contemplation the danger to a neighbour, at least as much as the dangers 
to users of the highway. 

Therefore, whether on the ground of nuisance or on the ground of negli 
aa that Mrs. Smee, and therefore her estate through Miss Smee, is liable for 

amages. 


Judgment for the plaintiffs with costs. 


Solicitors : Godden, Holme & Co. (for the plaintiffs): Bl 
(for the defendant). Plaintiffs) ; Blyth, Dutton & Co. 


[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 





A 


H.L.]} TRINIDAD PETROLEUM CO., LTD. v. LR.C. . 497 


TRINIDAD PETROLEUM DEVELOPMENT CO., LTD. 
v. COMMISSIONERS OF INLAND REVENUE. 


(Hovse oF Lorps (Viscount Simon, Lord Thankerton, Lord Wright, Lord 
Porter and Lord Uthwatt), February 4, 5, April.12, 1946.] 


Revenue—Excess profits tax—Computation of capital—Deduction of debt— 
Companies urterconnected in standard period but not in chargeable accounting 
period—Finance (No. 2) Act, 1939 (c. 109), ss. 13 (4), 14, 17. 

The appellants had selected the years 1935 and 1937 as their standard 
period for the purposes of excess profits tax. Prior to Jan., 1937, they 
had for many years been a subsidiary of another company which, during 
that period, made them loans at interest, the balance of which outstanding 
at the beginning of 1937 amounted to £800,000. Im Jan., 1937, these 
loans were discharged and on that date the subsidiary relationship between 
the companies ceased to exist and had not since recurred. The question 
to be decided was as to the applicability of the Finance Act, 1939, s. 17 (1) 
to the calculation of excess profits tax claimed from the appellants in respect 
of two chargeable accounting periods, Apr. 1, 1939 vo July 31, 1939, and 
Aug. 1, 1939, to July 31, 1940. It was contended on behalf of the appellants 
that sect. 17 (1) of the Act did not apply in relation to either of their charge- 
able accounting periods under review by reason that in neither of them 
were they a subsidiary of another company ; that unless that contention 
was correct results that could not have been intended would follow and 
that, as subsects. (2) to (5) of sect. 17 were limited to cases where the 
relationship of principal and subsidiary existed during the whole or part 
of the chargeable accounting period, a similar restriction should be implied 
in subsect. (1) :— 

HE Lp : (i) the language of sect. 17 (1) was general, clear and unambiguous, 
and there was nothing in the words used to confine the employment of the 
modified method of computation in that section to cases where the sub- 
sidiary relation existed both in the standard period and in the chargeable 
accounting period. 

(ii) the argument that results that could not have been intended might 
follow, if sect. 17 (1) were held to apply, was relevant only where there was 
an ambiguity in the provision under consideration ; it found no place 
where there was no ambiguity ; the duty of the court was merely to interpret 
the words used, and not to improve upon the section in order to produce 
what might seem a more just result. 

(iii) it would be wholly illegitimate as a matter of construction to extend 
the limitations of subsects. (2) to (5) to the previous subsection. 

(iv) the appellants were, therefore, not entitled to deduct the £800,000 
debt from their figure for capital in the year 1935 or to treat the interest 
they paid in that year as an expense of the company. 

. Decision of the Court of Appeal ( [1944] 1 All E.R. 667) affirmed. 


[EDITORIAL NOTE. The question considered in this case is as to the relationship 


G between a subsidiary anda principal company when that relationship is not existing both 


in the standard and in the chargeable accounting periods. According to Viscount Simon, 
sect. 17 of the Finance (No. 2) Act, 1939, is to be construed as if it amounted to saying 
‘“‘ Whether you are computing for the standard period or for a chargeable accounting 
period, employ the ordinary method of computation if there is no subsidiary relation 
during that period, but employ the modified method if and so far as there is. 

For the Finance (No. 2) Act, 1939, s. 17, see HALSBURY’S STATUTES, Vol. 32, 


p. 1202.) 


Apprat by the taxpayer from a decision of the Court of Appeal, given on May 
4, 1944, and reported ( [1944] 1 All E.R. 667). The facts are fully set out in 


the judgment of Viscount SIMON. 
Pf s ‘Millard Tucker, K.C., Frederick Grant, K.C., and John W. P. Clements 


for the appellants. 
Sir Patrick Hastings, K.C., and Reginald P. Hills for the respondents. 


The House took time to consider its opinion. 
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0 a ee ea 
is as to the applicability of the Finance (No. 2) Act, , i nie 
lation of excess profits tax claimed from the appellant company in fs gp me 
two chargeable accounting periods, viz. (a) from Apr. 1, 1939 aaiuied Abs © ie 
at which the application of the tax began), to July 31, 1939, and (6) from Aug. 
1, 1939, to July 31, 1940. 

Sect. 17 (1) provides as follows : at 

interest, annuity or other annual payment, or any royalty or rent, 1s 
sa ee Eee corneas to another body corporate, and one of ee bodies — 
porate is a subsidiary of the other, or both are subsidiaries of a third body ve sae ’ 
the capital, profits and losses of both bodies corporate shall be pone or Arai 
purposes of this Part of this Act as if (a) the interest, annuity, annual payment, roy: “A 
or rent were not payable ; (b) any debt in respect of which any such interest is payable 
did not exist ; and (c) any asset in respect of which any such royalty or rent is payable 
were the property of the body corporate paying the royalty or the rent. 

For many years prior to Jan., 1937, the appellant company was a. ty sub- 
sidiary ’’ of British Controlled Ojlfields, Ltd. (hereinafter called B.C.O. ) 
in the sense defined in sect. 17 (6), that is to say, it was a company of which 
“not less than nine-tenths of its ordinary share capital ” was owned by B.C.O. 
In Jan., 1937, this relation between the two companies (which I will call “* the 
subsidiary relation ’’) ceased to exist and it has not recurred since ; the appellant 
company, by increasing its authorised capital, and creating new shares, the greater 
part of which have never been owned by B.C.O., ceased at that date to be a sub- 
sidiary. In the period during which the subsidiary relation existed loans at 
interest were made by the B.C.O. to the appellant company ; _the amount 
of the loans outstanding from the beginning of the year 1936 until Jan., 1937, 
was over £800,000. These loans were discharged in Jan., 1937. Thus, the 
appellant company was not a subsidiary in any part of either of the chargeable 
accounting periods referred to, and the computation of its capital profits and 
losses in each of these chargeable accounting periods had to be made in accord- 
ance with the ordinary provisions of Pt. HI of the Act. On the other hand, the 
appellant company satisfied the definition of a subsidiary in the year 1935 
which was one of the two years selected to constitute the standard period under 
sect. 13 (4) of the Act. If, therefore, the special provisions of sect. -17 (1) are 
to be applied ‘in calculating capital profits and losses for the standard period, 
or rather for the year 1935 which is part of the standard period, even though 
on the facts of this case sect. 17 (1) does not apply to the computation of figures 
for the chargeable accounting periods at all, the appellant company will not be 
entitled to deduct the £800,000 debt from its figure for capital in 1935 or to 
treat the interest. it paid in that year as an expense of the company. This is 
certainly an anomalous result, since like will not be compared with like, but the 
Court of Appeal (Scorr, Gopparp and pu Parca, L.JJ.) reversing MACNAGHTEN, 
J., unanimously held that the section must be given this effect. Indeed, 
Gopparp, L.J., in agreeing with the view put forward by the Crown, declared 
that this was ‘‘a very clear case.” I should not be prepared to go so far. 
But, treating the question (as it must be treated) as purely a question of the 
construction of the words found in sect. 17 (1), I think.that the decision reached 
by the Court of Appeal is correct, for the following reasons. 

The essence of the excess profits tax is that it is a tax upon the excess of one 
figure over another. It involves a comparison between two figures each of which 
is to be separately calculated by applying the appropriate method of computa- 
tion. The ordinary method of computation is that contained in sects. 13 to 
16 of this Act and in Sched. VII. But when the subsidiary relation exists 
—when one body corporate “is” a subsidiary of another—a modified method 
of computation contained in sect. 17 (1) is to be employed. The language is 
quite general, and there is nothing in the words used to confine the employment 
of the modified method to cases where the subsidiary relation exists, both in- 
the standard and in the chargeable accounting period. The subsection, as 
Scort, L.J., observed ( [1944] 1 All E.R. 667, at p. 668) : . 

«+ contains no hint of a condition that it is not to be applied in the standard 
périod, unless the company is still subsidiary in the chargeable accounting period ... 
It may be that the draftsman was thinking only of the common case where 
the subsidiary relation exists throughout, but I can find nothing in the language 
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used which would imply that the modified method of computation cann 
‘ie o 

waedt for the standard period when the subsidiary relation che in that mi ep 
ee the subsidiary relation also exists in the chargeable accounting period. 

© are not entitled to improve upon the section in order to produce what 
might seem a more just result : our duty is merely to interpret the words used. 
And, in my opinion, this statutory provision, interpreted according to the 
actual terms of the language used, amounts to saying: ‘‘ Whether you are 
computing for the standard period or for a chargeable accounting period, employ 
the ordinary method of computation if there is no subsidiary relation during 
that period, but employ the modified method if and so far as there is.” 

I move that the appeal be dismissed with costs. 

My Lords, Lord Wricut authorises me to say that he concurs in this motion. 


Lorp THANKERTON: My Lords, I agree with the opinion that has just 
been delivered by Lorp Simon, and I will only add an observation on one 
argument, which was submitted in support of the appeal. It was contended 
that, as subsects. (2) to (5) of sect. 17 were limited to cases where the relation- 
ship of principal and subsidiary existed during the whoie or part of the charge- 
able accounting period, a similar restriction should be implied in subsect. (1). 
If the terms of subsect. (1) had been ambiguous, it might have been possible 
to apply the maxim noscitur a sociis, but if—as I think—the terms of sub- 
sect. (1) are clear and unambiguous, the qualification of its terms by an implica- 
tion derived from the three following subsections is not legitimate, in my opinion. 

Subsect. (1) provides that, in the case of the companies therein described : 


. . . the capital, profits and losses of both bodies corporate shall be computed for the 
purposes of this Part of this Act as if... 


It is beyond doubt that the computation of the capital, profits and losses is 
equally essential in arriving at the standard profits or losses as in arriving at 
the profits or losses in the chargeable accounting period, in order that any 
excess of the latter over the former may be subjected to the tax charged by 
sect. 12 (1). Accordingly such computation in relation to the standard period 
is clearly included in subsect. (1) of sect. 17. Subsects. (2) to (5) enact special 
provisions for certain cases which are selected from the wider category covered 
by subsect. (1), and, in my opinion, it would be wholly illegitimate, as matter 
of construction, to extend the limitations of subsects. (2) to (5) to the previous 
subsection. 
I agree that the appeal should be dismissed with costs. 


Lorp Uruwart: My Lords, in this case the appellants do not base any 
contention founded on the fact that they were a subsidiary of B.C.O., Ltd., 
during part only of their standard period or upon the fact that the case stated 
does not in terms set out that any interest was paid by the appellants to B.C.O., 
Ltd., at a point of time during the appellants’ standard period when the appel- 
lants were a subsidiary of B.C.O., Ltd. The sole contention on which they have 
throughout rested their case is that sect. 17 (1) does not apply in relation to 
either of their chargeable accounting periods under review by reason that in 
neither of them were they a subsidiary of B.C.O., Ltd. The point at issue 
therefore is purely a matter of construction of subsect. (1) of sect..17 which is 
to be read in the light of the other provisions in the Act relating to excess profits 
tax. 

The rules laid down in subsect. (1) of sect. 17 are rules of computation only. 
In the cases to which that subsection applies, the special rules vary the general 
rules of computation and, in considering the construction of the subsection, 
it is necessary to have in mind the general principles in accordance with which 
computations in general are directed to be made. This matter can be shortly 
stated and it is convenient at the same time to refer to some of the provisions 
which bear on the argument presented by the appellants. ” 

First, sect. 14 (1) and (3) of the Act require that the profits and losses arising 
in the standard period and in any chargeable account ing period shall be separately 
computed and the provision as regards capital in sect. 14 (2) 1s on similar lines. 

Second, the rules apply indifferently to the computation for a standard 
period and for each chargeable accounting period. 
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Third, in the case of all the rules it is only the facts as they stand in the period 
under review and events happening in that period which are taken into ata 
Capital and profits and losses for any period are ascertained exclusively by 
reference to the circumstances of that period. + boa 

It was suggested in argument that this was not the case as regards stan 
profits and losses. It is indeed true that sect. 13 (3) provides that, where the 
average capital employed in the business in any particular chargeable pagans 
period is greater or less than the average capital so employed in the standar 
period, the standard profits shall in relation to that chargeable accounting period 
be increased or diminished by a percentage of the increase or decrease. But 
that is not a re-assessment of the standard profits. The provision as to addition 
or subtraction in a particular chargeable accounting period does not enter into 
the computation of standard profits, which once fixed remain immutable. 

With these matters in mind, one turns to sect. 17 (1). The effect of that 
section—where the two conditions as to payment of interest and interconnec- 
tion exist—is to modify the general rules of computation. The modifying 
rules apply to computations made “for the purposes of this part of the Act, 
7.e., computations for the standard period and any chargeable accounting period. 
The natural way to read the subsection is to read it consistently with the general 
principles in accordance with which computations generally are directed and 
the lines on which the general rules proceed. The rules laid down in the sub- 
section will then apply as respects each period mentioned in the subsection 
by reference to the circumstances obtaining in that period. So construing 
the subsection, the result is that if the conditions as to payment of interest 
and interconnection are satisfied in the standard period, the modifying rules 
apply as respects that period and if those conditions are satisfied in any charge- 
able accounting period, the modifying rules apply to that chargeable accounting 
period. I so read the subsection. If that be the true construction of the 
subsection, there is in my view no room for the implication of the supposed 
condition. 

-The appellants’ main argument was on the Jines that unless their contention 
was correct, results that could not have been intended would follow. I am 
not by any means convinced that this argument is correct in substance, and the 
appellants’ own contention might lead to whimsical results—namely, possible 
variation in standard profits and standard capital in different chargeable account - 
ing periods. But, however, this may be, such an argument as the appellants 
presented is relevant only where there is an ambiguity in the provision under 
consideration. It finds no place where there is no ambiguity. 

The appellants also relied on the succeeding subsections of sect. 17. Those 
subsections are in my opinion irrelevant. In the cases to which they apply 
—and they do not apply to all cases’ where oné company is the subsidiary of 
another or to the case of two subsidiaries of a third company—the point and 
effect of the ‘subsections is to throw the accounts of the two concerns together 
and to tax the principal company exclusively. 

I would dismiss the appeal. 

My Lords, Lorp Porter authorises me to say that he concurs in this opinion, 


Appeal dismissed with costs. 


Solicitors : Elvy Robb & Co. (for the appellants) ; Solicitor of Inland Revenue 
(for the respondents). 


[Reported by C. Sr.J. Nickotson, Esq., Barrister-at-Law.] 
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Re TRUSTS OF HOBOURN AERO COMPONENTS, LTD.’S AIR- 
RAID DISTRESS FUND, RYAN AND OTHERS v. FORREST AND 
OTHERS. 


(Court or Apprat (Lord Greene, M.R., Morton and Somervell, L.JJ .), March 
11, 12, 13, 1946.] 

Charities—Charitable purposes—Fund raised by employees of a company to provide 
grants for contributors in respect of air-raid distress—No means test applied 
tn considering claims—Claims by non-contributors not considered—Gift not 
for general public purposes nor within “ poor relations’? cases—Fund not 
subject to valid charitable trusts. 

After the outbreak of the war, the employees of a company made voluntary 
contributions towards a war emergency fund for providing parcels and leave 
grants for ex-employees in the Forces and also, from Aug., 1940, grants 
for employees in respect of air-raid damage. By a circular sent out in 
Nov., 1940, in place of the former voluntary contributions to the war 
emergency fund, all employees of the company were asked to contribute 
2d. in the £ a week from their wages towards the Air-Raid Distress Fund, 
the object of which, it was stated, was to help any employee “in dire 
distress as the result of enemy action.”” By the terms of the circular, 
the fund was to be administered by a committee whose decision on all 
matters connected with the fund was to be final. All the employees, 
excepting about seven, signed the circular and became subscribers to the 
fund. A very small proportion of the fund was subscribed by certain 
other people interested in the employees of the company. The fund 
was at first used for certain payments to ex-employees with the Forces 
as well as for grants in respect of air-raid distress, but in Jan., 1944, the 
committee resolved to discontinue grants to ex-employees with the Forces 
and to continue the fund solely as an air-raid distress fund for employees 
or ex-employees with the Forces. Only claims from subscribers to the 
fund were considered and no means test was applied in the administration 
of the fund ; help was given to subscribers awkwardly situated as a result 
of air-raids whether they were in financial distress or not. In Sept., 1944, 
the fund was closed down and the question to be determined was what 
was to be done with the surplus moneys. It was contended by the Attorney- 
General that the fund was subject to a valid charitable trust because the 
relief of air-raid distress was a good charitable object within the fourth 
head of Lorp MaAcNAGHTEN’S definition in Pemsel’s case (2) and, therefore, 
since the purposes of the fund were of a public character, it was immaterial 
that the relief of poverty was not a necessary object:— = 

HELD : {i) although the fund was for the relief of air-raid distress, its 
purposes were of a personal, and not of a public, character, because it was 
merely for the benefit of the employees of a particular company who were 
themselves, for the main part, the subscribers to the fund, and, moreover, 
the benefits were confined to such of the employees as had subscribed to 
the fund. 

(ii) since (a) the trusts of the fund were of a private nature and (b) 
poverty was not a necessary qualification in the recipients of benefit 
from the fund, the fund was not subject to a valid charitable trust. 

Re C ton (1) applied. 

Destston. of CoHEN, J. ([{1945] 2 All E.R. 711) affirmed. ates 

RIAL . The Court of Appeal affirm the court below, holding that the 

Pimielye: eee which applied the principle of Re Compton (1), was correct. ates 

is clear that a fund for the relief of air-raid distress is a good charitable ih Pid ree 

the fourth class in Pemsel’s case (2), but the fund considered in. this case, dis rs 2 

to the employees of a particular firm, lacks the element of Due y ee, ; ‘icee 

it a good charitable gift. Lorp GREENE regards the fact that the poe ia pete 
ciaries themselves subscribed the money as of the greatest oe ee ae us ue 
in stamping the character of a private and personal trust upon the fun “aes a : eee 
of poverty was absent, which, as Lorp GREENE says, is & een ia ie 
class of trust is one which, prima facie, is for the personal benefit . nt ee en 

As To ASSOCIATIONS FOR BENEFIT OF MEMBERS, see Eee ; ae 8 aa Seer 
Vol. 4, pp. 130, 131, para. 172; and ror Cases, see DIGEST, Vol. 8, pp. , 
Nos. 240-252.] 
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C referred to: ; 

*(1) Re Compton, Powell v. Compton, [1945] 1 All E.R. 198; [1945] Ch. 123; 114 
L.J.Ch. 99; 172 L.T. 158. 5 } 

*(2) Income Tax Special Purposes Comrs. v. Pemsel, [1891] A.C. 531; 8 Digest 241, 1; 
61 L.J.Q.B. 265; 65 L.T. 621. 
*(3)) Re ey ee (1875), 1 Ch.D. 497; 8 Digest 262, 241; 45 L.J.Ch. 194. 
*(4) Spiller v. Maude (1881), 32 Ch.D. 158, n.; 8 Digest 262, 249. + rekaiae 
*(5) Pease v. Pattinson (1886), 32 Ch.D. 154; 8 Digest 262, 244; 55 L.J.Ch. ; 
54 L.T. 209. 

*(6) Shaw v. Halifax Corpn., [1915] 2 K.B. 170; 8 Digest 243, 21; 84 LJ Bare: 
112)L..T, 921, —e 

*(7) Re Forster, Gellatly v. veh ae ete E.R. 767; [1939] Ch. 22; Digest 
Supp.; 108 L.J.Ch. 18; mah ‘ : 

*(8) Hall a Derby Sanitary Authority (1885), 16 Q.B.D. 163; 8 Digest 243, 26; 
55 L.J.M.C. 21; 64 L.T. 176. 

*(9) Re Hillier, Dauncey v. Finch and A.-G., [1944] 1 All E.R. 480. cate 

*(10) Re Drummond, Ashworth v. Drummond, [1914] 2 Ch. 90; 8 Digest 244, : 
83 L.J.Ch. 817; 111 L.T. 156. : d a 

(11) Re Grove-Grady, Plowden v. Lawrence, [1929] 1 Ch. 557; Digest Supp. ; 
L.J.Ch. 261; 140 L.T. 659; varied on appeal, sub nom. A.-G. v. Plowden, 
[1931] W.N. 89. 

*(12) Re Christchurch Inclosure Act (1888), 38 Ch.D. 520; 8 Digest 289, 658; 57 
L.J.Ch. 564; 58 L.T. 827. f 

(13) Goodman v. Saltash Corpn. (1882), 7 App. Cas. 633; 8 Digest 327, 1099; 52 
L.J.Q.B. 193; 48 L.T. 239. 

APPEAL by the defendant H.M. Attorney-General from an order of COHEN, J., 
dated Nov. 7, 1945, and reported ( [1945] 2 All E.R. 711), where the facts are 
fully set out. ; 

The Attorney-General (Sir Hartley Shawcross, K.C.), Gerald Upjohn, K.C.. 
and H. O. Dankwerts for the appellant. 

J. G. Strangman for the trustees of the fund. 

Harold Christie, K.C., and Hector Hillaby for the respondents other than the 
trustees. 


LorD GREENE, M.R.: In spite of the very full arguments which have been 
addressed to us, I am bound to confess that I do not find any real difficulty 
in this case. The first thing to do, of course, is to appreciate the facts, since 
all these cases must depend in the first place upon their own particular facts. 
The company, Hobourn Aero Components, Ltd., carried on, during the relevant 
period, a business at Coventry, Market Harborough and Kettering. They had 
a number of employees, altogether some 1,300, distributed in those three factories. 
The employees showed admirable habits of self-help and comradeship. They 
set up at one time a benevolent fund ; we are not concerned with that. Ata 
later stage, in the early months of the war, it occurred to them that it would be a 
good thing to do to provide some amenity for their fellow workmen who had 
left the company and joined the Forces. They accordingly instituted a collection 
which was called ‘‘a hat collection”? and the funds so put up were managed 


A 


by a committee, originally the same committee as the benevolent fund committee. ° 


Out of the proceeds there was paid the cost of parcels, cigarettes, and so forth 
sent to ex-employees in the Forces, and also payments in cash, or in the shape 
of savings certificates, either to the men themselves or, in some cases, to their 
families. In its ultimate development, the assistance so given to serving men 
was, I think, confined to payments in cash or by way of savings certificates. 
On Aug. 27, 1940, when the prospect of air raids was beginning to affect people’s 
minds, a decision was taken by the benevolent fund committee. The soldier’s 
parcels fund and the soldiers’ leave fund—out of which funds, derived from hat 
collections, the payments I have mentioned were made—had been kept in one 
bank account with the benevolent fund. The committee thought this was 
undesirable and two separate funds with two separate accounts were set up. 
One was the benevolent fund and the other was called the war emergency 
fund. The committeé resolved that the latter should cover soldiers’ parcels, 
soldiers’ leave grants, and grants to employees who were awkwardly placed 
owing to air raids or other damage. 

Jnfortunately, this admirable spirit of self-help was not accompanied by any 
real appreciation of how, as a matter of business, this sort of arrangement 
should be conducted. We have the most exiguous material in the matter of 
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accounts and minutes. There is no minute—and, apparent] 
kept—between Aug. 27, 1940, and Jan. 15, 1944, but has Bites deontaetl: 
to which I shall now refer, which really originated the fund with which we now 
have to deal. It is a circular sent round to all the employees asking their 
approval of the proposals contained in it and their consent to certain deductions 
from wages intended to make it possible for those proposals to be carried out. It 
was sent out in N ov., 1940, 7.e., some months after the committee meeting to 
which I have just referred. It is headed “ Pattison & Hobourn Air-Raid 
Distress Fund,” and it starts off in this way : 


Pag ae i poate a oe aa sac Nes who is in dire distress as the result 

. im at re i i i 
hand at a time when you most need ite ye aaprinnh Bee ee 
Then it provides how claims should be made and refers to a claims form. It 
then asks the employees to say whether they approve of electing a special 
committee consisting of five members of the benevolent fund committee and, 
if not approved, asking for nominations. It then continues: 

It is to. be understood that by this vote you are investing in the committee the 
necessary powers to deal with all claims and that, subject to Mr. P. L. Hobourn’s 
approval [he was the managing director of the company] their decision on all matters 
concerned with this fund is final. Further, it is suggested that the Saturday collection 
be discontinued, and instead a sum of 2d. in the £ per week be deducted from your 
wage. [The Saturday collection referred to was the hat collection.] Are you in agree- 
ment that 2d. in the £ be deducted each week for the Distress Fund for Pattison and 
Hobourn, Ltd. ? 


That circular was signed by all the employees with the exception of about seven. 
Thereafter 2d. in the pound was duly deducted from the wages of the assenting 
employees. It is to be observed that this fund was quite clearly; according 
to the circular and according to the decision of the committee, administered 
to the entire exclusion of those employees who had not signed the form. ‘ihey 
were not to be entitled to any benefit at all out of the fund. 

The committee, which, as I have said, was really an off-shoot of the benevolent 
fund committee and had control of certain other funds, proceeded to transfer 
to the Air Raid Distress Fund as set up under that circular the sum of £108 
7s. 7d., which was the balance remaining from the hat collections. 

There were also two contributions of £100 each from Mr. P. L. Hobourn, 
the managing director.- Those sums, we were told were really paid over before, 
the circular of Nov., was sent out. There were two other sums. Mr. Kirk, 
the officer commanding the Local Defence Volunteers in Coventry, provided 
£30, and the Local Defence Volunteers subscribed some £36. That made a 
total of £266 put up by Mr. Hobourn, Mr. Kirk, and the Local Defence Volunteers. 
The actual sum deducted from employees’ wages and salaries while the fund 
was in being was £7,856 17s. . The fund, therefore, save for a quite small amount, 
consisted entirely of money put up by the employees themselves. 

Looking back for a moment to the terms of the circular, there are one or two 
observations which fall to be made. First, the circular was the document 
on the faith of which the employees agreed to the deduction from their wages. 
So far as the evidence goes, they had no knowledge of the terms of the minute 
of Aug. 27, 1940, nor is it possible, in my view, to accept Mr. Upjohn’s sugges- 
tion that the employees who subscribed to this fund must be taken to have 
known and, assented to everything that was done. That is an inference which is 
quite unjustifiable on the evidence. The first thing to notice about the circular 
is, I think, that the committee were given very wide powers on all matters 
concerned with the fund. That seems to me to have put them into the position 
of being able, within the four corners of the objects as stated, to decide what the 
purposes should be and, in general, how the fund should be administered, and I 
think it gave them a reasonable discretion in interpreting their charter, viz., 
the circular. . 

The actual way in which the fund was administered was this : the committee 
continued to make grants out of it to serving ex-employees and their families 
in the shape of £1 a month or savings certificates and there were certain pay- 
ments they made to men on leave. The question has been raised in the course 
of the argument as to whether or not that particular application of the moneys 
subscribed on the faith of this circular was one which on the terms of the circular 
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could be regarded as permissible. I am bound to say that, in my 5 pe 
that was going beyond what the committee was entitled to do aor ‘ eny 
employee who had subscribed his money on the faith of this circular HE 
of what was being done and had chosen to object, he would have been entit 

to do so. I wish, however, to make it quite clear that nobody could suggest 
on these facts any criticism of the bona fides or the probity of this committee. 
They thought that was what they were entitled to do and I think it is extremely 
probable that, if a vote could have been obtained of every subscriber to the 
fund, every subscriber might very well have said: ‘‘ We are content that that 
should be done.”’ But, looking at the circular itself, I find myself unable to 
say on the true and proper construction of it that that particular application 
was right. That question is not, I think, one which need be decided for the 
purposes of the present case for the reason that, if the committee, under the 
wide powers given to them in the circular, were entitled to include that particular 
application of the moneys of the fund, they were equally entitled to exclude it 
from the trusts governing the fund. If the application was a proper one, 1t 
can only have been so because the committee were in a position under the circular 
to define the trusts on which the funds should be held at any particular moment. 
It is perfectly clear that the committee, on Jan. 15, 1944, decided to exclude 
from the objects to which the fund could be applied the grants to ex-employees 
serving with the Forces. That appears in the minute of Jan. 15, 1944, which 
was followed up by a circular to.men in the Forces.. The resolution provides : 

. . . that the fund be continued solely as an air-raid distress fund to assist employees 

or ex-employees with the Forces who have suffered the loss of their homes or contents 
by enemy action. 
That seems to me to be putting the fund back into the position in which it ought 
to have been throughout. But, even if the inclusion among the objects of grants 
to serving ex-employees was permissible, thereafter it ceased to be, as the result 
of that resolution, one of the objects of the fund. 

What we have to consider is what were the trusts governing this fund at the 
time when it ceased to be an effective fund because air raids had ceased and there 
was no further object to which the moneys could be applied. We have, there- 
fore, to deal with a fund which, at the relevant time, was an air-raid distress 
fund and nothing else. The purpose of the fund, as described in the circular, 
was to help any employee who was in dire distress as the result of enemy action. 
There is some evidence of the way in which the committee decided to administer 
the fund for that purpose. They interpreted (and I think, having regard to 
their wide powers, they were entitled to interpret) the reference to ‘‘ distress ” 
in 9. wide manner, as appears from the evidence of one Denham in cross-examina- 
tion : 

@.—It has no reference to the money which the man had in his pocket—it was simply 
that, due to enemy activity, he was awkwardly situated ? A.—Yes. 

Q.—It was not a question of his being in distress, as we understand it in the ordinary 
sense of the word? -A.—No. i 

There are certain other matters with regard to the administration of the fund 
which are important. First apart from the possible cases—not more than a few 
apparently—of families of serving ex-employees who had suffered from air raids, 
the fund as an air-raid fund was applied and applied only for the benefit of those 
who had subscribed. Secondly, in the case of employees who had houses in London 
and had been moved to one of the towns in question for the purpose of work at the 
factories, it was thought that, as their houses would be let, they would not 
lose any clothes and their furniture would come under the war damage claim. 
The consequence was that people in London had very little assistance, but they 
did have assistance in one respect. They were reimbursed out of the fund 
two classes of expense: (i) the cost of their railway journey to London to see 
the state of their houses when those houses had suffered some damage from air 
raids ; (ii) in the early days they were reimbursed the cost of preparing their 
claim in respect of war damage. The next point which I think it is important 
to bear in mind is that there was no kind of means test applied in the adminis- 
tration of this fund. . Many of these employees were earning very high wages 
andywere, no doubt, perfectly able to pay, for instance, the cost of a journey 
to London or the cost of making out a war damage claim. The question of 
what money they had was never inquired into and it was in no sense a condition 
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of the application of the moneys of this func 

state of poverty or comparative poverty. 
There are one or two passages in the evidence of D 

this aspect of the matter. 


1 that the recipient should be in a 


enham which bear upon 
First, tne judge put this question : 

Before allowing their expenses, [i.e., the ex 
make any inquiry as to whether. they could afford to pay their own expenses or not ? 
A.—No ; I think we took it generally that they were entitled to their expenses. 


The word “entitled” is, to my mind, rather significant. 
in which the committee was administéring this fund. 
an expense, the committee thought that he was entitled t 
that he paid, whether he could afford it or whether he could not. Then 
Denham was asked these questions by Mr. Christie in cross-examination : 


Q.—In regard to the payments for what is described as air-raid distress, do you know 
of any case where payment was refused on the ground that a man was in receipt of 
good wages ? A.—I do not know of any case, no. 

@.—Do you happen to know of your own 


knowledge, maybe among those people 
who had payments made to them were men on the higher level of wages? A.—Yes, 
there would be. 


pense of coming to London] did you 





That was the way 
If a subscriber incurred 
o be recouped the money 


Q.—Some of them earning over £10 per week? 4.—Yes. The committee took 
the degree of distress that might arise. Ifa man had no clothes or no cash or no bedding 


as @ result of a raid, they would give him, perhaps, £10 to help him along until he had 
reasonable comfort again. 


Q.—But those men would not be out of work during that period ? A.—No, they 
were still in our employ. , 

Q.—And still drawing their wages ? A.—And still drawing their full wages. 
Then there is a reference to the London cases and Denham was asked whether 
he made payments on account of expenses. He said 7 


Yes—their railway fares to London, for instance. 

Q.—And the expenses incurred in preparing and making their claim? 4A.—I think 
at the end we restricted it to fares only. 

Q.—And they were given that without regard to their financial position 2? A,— 
Yes, quite without regard to that. 

CouEN, J.: As regards cases of claim in respect of clothes, which you referred to 
just now, did you inquire whether the man had any savings out of which he could buy 
new clothes ?‘ A.—No. my Lord. 

Mr. Harold Christie: It was based on what you thought the man had lost? A.— 
Yes. ; 

Q.—Rather than on what he had left ? A.—Yes, quite. 

Couen, J.: Well, not quite. I gather from your earlier answer it was based on what 
he had lost and immediately needed, irrespective of whether he could pay for it; is 
that right ? A.—Yes, my Lord. 


It is perfectly clear, therefore, that the element of the relief of poverty did not 
enter into this scheme at all. There is not a word about it in the circular, 
nor in the minute, and the committee, in administering the fund, did not make 
poverty in any sense, or in any way, a condition of making a grant. On the 
contrary, they made grants to which they thought a man was entitled. 

Those are the principal facts in the case. The fund was closed down on 
Sept. 7, 1944. In Sept., it was decided to stop deductions from wages and 
it was then decided to close the fund down. The question is as to what should 
be done with the large surplus remaining. I should, perhaps, say that grants 
to serving ex-employees constituted by far the greater part of the money 
expended out of this fund. £2,102 was spent in that way, whereas the air-raid 
damage relief only amounted to £471. The question we have to decide is 
whether this Air-Raid Distress Fund was a charitable fund within the legal 
sense. The Attorney-General, with whom is Mr. Upjohn, have argued that it is 
and they admit that their argument involves that the Inland Kevenue Com- 
missioners were wrong in refusing to recognise it as a charity and to grant 
income tax relief. However, that is by the way. an | . 

CoHEN, J., held that he was bound by the recent decision of this court in 
Re Compton (1) to hold that a fund of this kind, limited in its application to 
employees and, to a small extent, ex-employees of the company, was not a good 
charity because it lacked the necessary public element ; that it was a private 
charity having regard to the restricted and entirely personal nature of the 
relationship which bound together the potential beneficiaries. We have had an 


506 [May 4, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 


argument addressed to us to the effect that the observations of this court in 
Re Compton (1) on the question of a trust for the benefit of employees of a 
business, which, in Re Compton (1), we said constituted a purely private and 
personal trust, were dicta only and were not necessary for the decision. I have 
listened very attentively to all the arguménts which have been put before us 
and to all the cases which have been cited. I may, perhaps, be allowed to say 
that nothing which has been ‘said and no authority which has been cited leads 
me to doubt the correctness of ‘the views which I ventured to express in Re 
Compton (1). The present case has a feature which was not present, of course, 
in Re Compton (1), which was not a case of employees, but a case of descendants 
of particular persons.’ That feature is that the fund now in question was one 
put up by the potential and contemplated beneficigries themselves. We are 
not dealing with a fund put up by outside persons, although, even if we were, 
on the authority of Re Compton (1), I should fecl constrained to hold that such 
a fund would not be a good charity. The point, to my mind, which really 
puts this case beyond reasonable doubt is the fact that a number of employees 
of this company, actuated by motives of self-help, agreed to a deduction from 
their wages to constitute a fund to be applied for their own benefit without 
any question of poverty coming into it. Such an arrangement seerns to me to 
stamp the whole transaction as one having a personal character, money put up 
by a number of people, not for the general benefit, but for their own individual 
benefit. I am not concerned for one moment to dispute the proposition that a 
fund put up for air-raid distress in Coventry generally would be a good charitable 
gift. I have very little doubt that it would be. But there is all the difference 
‘in the world between such a fund and a fund put up by, it may be, a dozen 
inhabitants of a street, or, it may be, a thousand employees of a firm, to provide 
for themselves out of moneys subscribed by themselves some kind of immediate 
relief in. case they suffer from an air raid. The Attorney-General and Mr. 
Upjohn wish to attribute to the fact that these people were putting up money 
for their own benefit a very slight importance. To my mind, it is of the greatest 
importance and is quite conclusive in stamping the character of a private and 
personal trust upon this fund. 

It was suggested that that aspect of the matter should be disregarded because 
no individual was entitled as of right to any payment out of the fund. I cannot 
appreciate that argument. If a number of individuals put up a fund for their 
own mutual benefit, there are clearly two ways of doing it. They can either 
actuarially or in some other way decide that each subscriber shall be entitled 
in certain events to definite payments, or—especially when the object of the fund 
is something of the present kind—they may say: ‘‘ Rather than have a cast- 
iron scheme laying down the grant that a subscriber is to be entitled to, we will 
leave it to the discretion of a committee in whom we have confidence, to decide 
how to apply the fund.”” Such an arrangement has all the benefits of elasticity 
and it seems to me that the attempt to base a distinction between such an 
arrangement and a more actuarially based arrangement, such as one finds in 
pension funds and so forth, entirely fails. Once the payments to ex-employees 
are out of the way (and I have given reasons why, in my opinion, in view of 
what has happened and the resolution of the committee, we are not concerned with 

-them) it is admitted that the Air-Raid Distress Fund was mainly intended, as it 
was mainly applied, for the benefit of subscribers and subscribers only. Those 
employees who had refused to sign were, of course, excluded from the benefits 
of the fund. The only respect in which non-subscribers got any benefit at all 
was in the case of families of serving ex-employees (who may very well have 
been subscribers in their time before they joined the services) who had had their 
homes injured by air raids. What the extent of that application was I do not 
know, nor am I concerned to inquire whether or not the committeo, in deciding 
to include such persons in the benefits of the fund, were acting within the scope 
of their charter. I would assume that they were entitled to make grants out 
of the fund to those persons. But it is quite clear that the paramount and 
pringipal object of this fund was to benefit subscribers and nobody else. That 
peste i to me to stamp it with the character of a private arrangement, a private 

One other matter to which reference was made, though not very much relianc 

was placed upon it, was the fact that Mr. Hobourn, Mr. ae aad the Tac 
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Defence Volunteers had sent cheques to the fund. There again, I cannot 
attribute any importance to that fact on the facts of the present case.. It formed 
a very small proportion of the funds that were received. It was not the result 
of some sort of public appeal ; it was simply that a few persons who were interested 
(one of them being the managing director of the company and interested, naturally, 
in the welfare and contentment of his employces) sent subscriptions to the fund. 
It seems to me quite impossible, because of that circumstance, to’ attribute 
to the fund a different character. It was, in its essence, primarily and to the 
largest proportion of its receipts a fund put up by individuals for themselves 
and nobody else. The mere circumstance that somebody augmented the fund 
with a cheque cannot alter that position. 

I must not be taken to be suggesting, for one moment, that the mere fact 
that the benefits of a fund are confined to members or subscribers would be 
sufficient of itself to exclude a fund from the category of charity. It all depends 
on the facts of each individual case. For instance, to explain what I mean, 
if a number of charitably-minded individuals in a parish got up a subscription 
for the purpose of providing a parish nurse for inhabitants unable to pay for 
nursing, the fund so subscribed would not be any the less a charitable fund 
because no person in the parish could obtain the services of the nurse unless 
he or she became a member of the association and paid, let me say, half a crown 
a year, or whatever it is villagers do pay in such circumstances. That would 
not turn what was in essence a charity into something which was not a charity. 
It is all a question, in these cases, of the real paramount and governing nature 
of the transaction. In the case I put, the elements: which are present in the 
present case would, of course, not be present, because the paramount and primary 
purpose of this is, in my view, self-help and nothing else, 

That leads me to the next branch of the argument, which was to this effect. 
It was said, and said quite truly, that in cases falling under the fourth of Lorp 
MACNAGHTEN’S classes [in Pemsel’s case (2) ] of which this is said to be one, 
the relief of poverty is not necessary. Ofcourseit isnot. The relief of poverty 
comes under a separate head, and under the fourth class many trusts are 
included although they may benefit both rich and poor. It is then said—and 
I am prepared to accept it as correct—that the relief of air-raid distress would be 
in itself a good charitable object. That, of course, does not. decide the question 
because the question here is not whether a particular object in the abstract 
is a good charitable object, but whether the purposes of this fund were a good 
charitable object, not from the point of view. of the type of misfortune at which 
it was aimed, but from the point of view of the beneficiaries—whether the fund, 
on the facts of this case, was a purely personal or private affair (a private fund 
for private benefit), or had the necessary element of publicity. Ba 

It was argued that in‘some cases to which we were referred an association 
which had all the characteristics on its face of a private association for individual 
benefit had been regarded as a charity because it was directed to the relief of 
poverty ; in other words, they were cases which suggested or, in some instances 
perhaps, decided that you may have a fund which is prima facie of a private 
aa individual nature but which is saved by the fact that it is for the relief of 

overty. Then the argument goes on “ Why poverty alone t Why not 
i lude in such cases such an object of relief as air-raid distress?” It is said 
that the fact that this is air-raid distress makes it possible to predicate of its 
objects that they were not purely personal but had a public element sufficient 
to fre them the character of charity. In my opinion, that is really a confusion 
of thought. The object is one thing; the people to benefit pti that opject 
ther. It is certainly not the law, as I understand the aut orities, that, 

sor Pes find that the persons to ‘benefit are a private group of individuals, 
tore te tance can be discounted, or the effect of it destroyed, merely by 
ae ramet blest which, if it was for the benefit of a sufficiently public 
pian: Takes ea would be a good charitable purpose within Lorp Mac- 

; } in Pemsel’s case (2). 

an Ge Mie te erent some of those cases. First, I will read a passage 
from Tupor on Cuaritizs, 5th Edn., 7a ; eer en eacnckeorte 
rein Pree vk doer eerie their widows, are not charitable, et 
ear ig a oectia qualification for the receipt of relief, for the object of such a 
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society, except where it involves the relief of poverty, is not one contemplated by the 
Statute of Elizabeth. And if the objects of the society are not such as to constitute 
it charitable the fact that it receives donations and subscriptions cannot alter its 
character. 

A number of authorities are referred to in support of these propositions. 
We have been referred to practically all of them and it seems to me that they 
amply bear out the propositions stated in the text. This particular association 
may properly, I think, be described as a mutual benefit society, which cannot 
be charitable unless poverty is an essential qualification. In the Compton 
case (1), I referred to what are commonly known as the poor relations cases, 
in which, in the case of a class of potential beneficiaries of a strictly private 
and personal nature, it had been held in past days that a charitable character 
was, nevertheless, attributable to the trust if it was a trust for the relief of poverty. 
The cases mentioned in connection with this passage in TUDOR ON CHARITIES 
were not quoted to the court on that occasion, and if I have any criticism of the 
decision in Re Compton (1) it is that, in referring to the poor relations cases as 
in a category by themselves, I might have added a reference to the other cases 
mentioned in TupoR oN CHARITIES as falling into the same category. But no 
authority has been cited to us which would justify the proposition that what is 
prima facie a personal or private trust can be saved except on the ground that its 
purpose is the relief of poverty. 

What I have said will perhaps be made clearer by reference to one or two 
of the authorities which were cited. First, there is Re Clark’s Trust (3). That 
was a case of a friendly society which was held not to be a good charitable insti- 
tution on the ground that it was a private charity, 1.e., a charity not recognised 
as a charity by law. I can get no help out of that decision except that Hatt, 
V.-C., calls attention to this in connection with the rules of the society ( 1 Ch.D. 
497, at p. 500) : 

Poverty of the member at the time of his sickness or lameness, or in his old age, 
was not required to entitle him to an allowance. It appears to me that the society 
was not a charitable institution. 


Then comes a decision of JESSEL, M.R., in Spiller v. Maude (4). That case 
really brings out exactly the point which I mentioned a moment ago. There 
there was a society whieh had every mark of a purely personal association with 
no ptiblic element in it at all. -It was: 

. .. called the York Theatrical Fund Society .. . instituted in York by the 
voluntary association and subscriptions of the members of the York company of actors 
and actresses. 
Under the rules no person save a member of the company was enti , 
benefit at all. The objects were the funeral aerate of a ebro kat rm 
in indigent circumstances, the relief of orphan children of contributors, the 
supply of medical advice and medicines to sick contributors unable ,to ‘pay 
and granting annuities to contributors on becoming incapacitated either by 
age, accident, or other infirmity, from exercising the duties of his or her pro- 
fession as an actor or actress and not possessing an independent income of more 
than £50 per annum. It was a case which seems to me in every respect prima 
facie to lack any element of publicity and which could not in any sense be -des- 
cribed as being for the benefit of a section of the public. It is true that the funds 
of the society were augmented by subscriptions from non-members, but the 
important thing about the case is the way in which JEssEL, M.R. dealt with it 
He went through the rules and came to the conclusion : ae 

. ... that the whole fund was charitable, but that the particular charity had failed 


He thought that poverty was clearl i i i i i 
; y an ingredient in th 
who were to receive the benefits of the Hee: ae ce ees 


It is perfectly clear that he regarded poverty as the thin i 

must confess, speaking for myself, that seems Bs me to bea ae pasta ; 
because the whole arrangement was of a personal nature. However, it ae 
saved by the fact of poverty, but there is no suggestion in any of the cases ee 
before us that such a body can be preserved as having a charitable a 
Sea the es of poverty is its object. eg 

ease v. Pattinson (5), a decision of Bacon, V.-C. eadn is i 
when it States that the friendly society in nets bd ahanion singe: 
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ei drone a each thing. On the contrary, his decision quite clearly implies 
H oe ares gla in directing that the fund with which he had to deal 
ore ’ roy ms over for administration to that particular body, he directed 
= : should be kept separate and earmarked for a particular charitable purpose 

re rejected an argument that the bady could take it as part of its own 
funds as being itself a charity. The decision, moreover, is of no assistance 
whatever to the argument. 

I do not propose to go through all the cases that were cited. I might refer, 
perhaps, to Shaw v. Halifax Corpn. (6), but that, again, really does not help us. 
It was a case which turned on the meaning of the phrase ‘‘ public charity,” 
within Towns Improvement Clauses Act, 1847. Then reliance was placed 
on Re Forster, Gellatly v. Palmer (7), decided by Bennett, J. It is a decision 
which, I must confess, I have great difficulty in understanding. The judge 
found it possible there to hold that a fund for the relief of infirm, sick and aged’ 
Roman Catholic priests in a particular diocese was for the advancement of 
religion and, therefore, good, although the benefits from the fund were confined 
to members. He did not deal with it as a case for the relief of poverty, which 
it clearly was not, but he laid stress on the fact that the funds were mainly 
derived from donations from non-members. It may very well be that the deci- 
sion could be justified on the principle I suggested a moment ago that, if you 
find a number of charitable persons setting up a fund for the benefit of a particular 
class, the fact that members of that class are required to join the fund and pay 
small subscriptions does not prevent it from being charitable. It may be possibly 
supported on that ground, but it is not a decision from which, with all respect, 
I find any help in the present case. 

I shall only refer to two more cases. Hall v. Derby Sanitary Authority (8) 
was a trust for railway servants. It was said that if a trust for railway servants 
could be a good charity, why could not a trust for railway servants in the employ- 
ment of a particular railway company be a good charity ? The reason, I think, 
is that in the one case it would be for railway servants in general and in the 
other case it would be for employees of a particular company, a fact which 
would limit the potential beneficiaries to a class ascertained on a purely personal 
basis. Moreover, the fund would benefit the particular railway company. 
Re Hillier (9), before Vatsty, J., the other case ta which I wish to refer is, I 
think, of assistance, because it brings out what I think is the underlying fallacy 
of the appellant’s argument. The testatrix left legacies for the sick and wounded. 
No question could arise as to the class being limited to a purely private circle. 
It was obviously for sick and wounded at large and, therefore, had every quali- 
fication of a public nature which could be required. Therefore, the question 
we are dealing with did not arise in that case. It was quoted to us in order to 
establish the proposition that such a trust could be good although it was not for 
the relief of poverty. It seems to me, with all respect to the argument, that 
that is pushing at an open door. Of course, cases which come under the fourth 
head of Lorp MacnaGuHTEN in Pemsel’s case (2) do not require poverty as an 
element to make them good charities. All that Re Hillier (9) decided was that 
the object there was a good charitable object and the question of whether the 
public element was present in it did not arise. ; 

The importance of poverty, in my opinion, is that it is a. necessary object 
where the class of trust with which you are dealing is one which, prima facie, 
on its face is a scheme for the purely personal benefit of individuals. It may be 
possible on the authorities, as I have said, to get a trust of that kind into the 
category of charity, provided it is for the relief of poverty on its true construction. 
It is no argument to say that, because in Re Hillier (9) poverty was not regarded 
as essential, therefore, it is not to be regarded as essential in such a case as this. 
The two cases are quite different, owing to the fact that in the present case 
everything about this arrangement points, and points only, to a purely personal 
acheme for the individual benefit of subscribers, with a certain latitude left 
to the committee (assuming that they had got that latitude) to let in families 
of serving ex-employees whose houses were injured by air-raids. pent 

CoueEn, J., decided the case on the basis of Re Compton (1). I have no criticism 
to make of his decision in that respect, but I do call attention to the fact, which 
he does not mention, that the private character of this trust is, to my mind, 
made clear beyond the possibility of doubt by the fact that the paramount 
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ipti i i d for 
ose of the subscription was to provide benefit for the subscribers an 
Shee else. If there were indeed any doubt about the matter at all, that oY 
to me, on the facts of the present case, to exclude the fund from the class o 
charitable trusts. 


Morton, L.J.: I am of the same opinion and I have comparatively little 
to add. In Re Compton (1), a recent decision of this court, Lorp GREENE, 
M.R., said ( [1945] 1 All E.R..198, at p. 200) : 

The fundemental requirement of a charitable gift is, in my opinion, correctly stated 
in the following passage in Tupor on Cuaritiss, 5th Edn., at p. ll: In the first 
place it may be laid down as a universal rule that the law recognises no purpose a3 
charitable unless it is of a public character. That is to say, a purpose must, in order 
to be charitable, be directed to the benefit of the community or a section of the 
community. 

In the present case I think there are three reasons why it is impossible to 
decide that the fund in question is held upon a charitable trust. In the first 
place, the only objects of the trust, as I see the. matter, are employees of a 
particular company. It seems to me that, on thé true construction of this 
circular, ex-employees are not included, although I am not suggesting that 
if ex-employees serving with the Forces had been included, that would in any 
’ way have altered the position. ‘ 

In the course of the argument of the Attorney-General and Mr. Upjohn, 
Re Drummond (10) was criticised, notwithstanding the approval of it indicated 
by this court in Re Compton (1). It was said that any expressions of approval 
were not necessary for the decision of Re Compton (1) and that this court is not 
bound by them. I desire to say quite plainly that I entirely approve ‘of the 
decision in Re Drummond (10). In considering the numerous cases as to trusts 
alleged to be directed to the benefit of the community, or of a section of the 


community, I have often felt inclined to echo the observations of RUSSELL, 


L.J., in Re Grove-Grady (11). He observed ( [1929] 1 Ch. 557, at p- 582) : 


i cannot help feeling that in some instances matters have been stretched in favour 
of charities almost to bursting point: and that a decision benevolent to one doubtful 
charity has too often been the basis of a subsequent decision still more benevolent 
in favour of another. 


It must have been very doubtful, until this court removed the doubt in Re 
Christchurch Inclosure Act (12), whether a right of cutting turf, vested in the 
occupiers for the time being of a few cottages, was of a sufficient public character 
to come within the legal definition of a charity. In that case, Lrnpiey, L.J., 
said (38 Ch.D. 520, at p. 530) : 


Had it not been for the decision of the House of Lords in Goodman v. Mayor of 


Saltash (13) we should have felt great difficulty in holding this trust to be a charitable — 


trust. For, although the occupiers of these cottages may have been, and perhaps 
were, poor people, the trust is not for. the poor occupiers, but for ell the then and future 
occupiers, whether poor or not. Moreover, the trust is not for the inhabitants of a 
parish or district, but. only. for some of such persons. The trust is for a comparatively 
small and tolerably well-defined class of persons. The class consists of all the then and 
future occupiers of the cottages; and there may be several occupiers of one cottage. 
The class, however, though limited, is as to its members uncertain, and is liable to 
fluctuation, and the trust for the class is perpetual. This being the case, we are unable 
to distinguish this case from the trust which both Lorp SELBORNE and Lorp CaIRNns 
held to be 2 charitable trust, and therefore valid, in Goodman v. Mayor of Saltash (13). 


Charities are rightly privileged as regards freedom from income tax and freedom 


from the restrictions imposed by the rule against perpetuities, and it is important: 


that those privileges should really be restricted to purposes which benefit the 
public or some section of ‘the public. I think Re Drummond (10) imposed a 
very healthy check upon the extension of the legal definition of ‘ charity,” 
and I suspect that if the decision had been the other way it would have been 
followed by a case in which it would have been argued that, if the provision 
of holidays for the employees of a large company was a charitable object, so 
also was the provision of holidays for employees of a partnership firm employing 
say, 100 persons, Next there would have followed an argument that the same 
would apply in the case of a partnership firm employing eight persons. In the 
present case, as I have said, the trust is for the employees of a particular com- 
pany and such a trust is not, in my view, a trust for the benefit of the com- 


F 
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munity, or of a section of the community : see per Lorp GREENE, M.R. 
1 All E.R. 198, at pp. 201, 202) in Re Cinteton 115) Bnet 

In the second place, I think that those eligible to receive benefits were not 
even all the employees of the particular company. They were those who chose 
to join in the scheme and to allow 2d. a week to be deducted from their wages, 
and no one else. That is not expressly stated in the circular to which my Lord 
has referred, but I think it is clear from the whole tenor of the circular that those 
who were allowing the deduction from their wages were not intending to provide 
benefits for those who refused to allow any such deduction. As regards the 
payments which were made to ex-employees serving in the Forces, I only desire 
to say this. I respectfully agree that one cannot infer the consent of all those 
interested, but I think that these payments must have been known to a very 
large proportion of those-interested, and it is a significant fact that there was 
never any protest, so far as we know, against the making of payments to ex- 
employees serving with the Forces. The only protest arose when those pay- 
ments were stopped, and the protest came from those at home, who displayed, 
I think, a very generous spirit in so protesting. It seems to me that this arrange- 
ment, initiated by the circular of Nov., 1940, was 4 perfectly businesslike 
arrangement whereby payments were made into a fund which was to be applied 
for the benefit of persons making those payments. It is true that, under the 
circular, no one was given a contractual right to any particular sum, but a 
wide discretion was given to the trustees as to what payments should be made 
in respect of air-raid distress) As my Lord has pointed out, that does not 
alter the fact that this was a businesslike.arrangement on the part of the sub- 
scribers for their own benefit. 

The third point is that there is no element cf poverty in the present case. 
That, of course, does not prevent.a trust from coming within the fourth head 
of Lorp MacnaGuTeENn’s classification in Pemsel’s.case (2), but the relevance 
of it in the present case is this: where poverty is essential in the qualification 
for benefits under a particular fund, there have been cases where trusts which 
would appear to be of a private nature have been held to be charitable. An 
example of this is Spiller v. Maude (4). The reason, as was suggested by Lorp 
GREENE, M.R., in Re Compton (1), may be that the relief of poverty is regarded 
as being in itself beneficial to the community. That element being absent 
in the present case, the appellant cannot rely upon these cases. Mr. Upjohn 
has argued that in the present times the provision of relief for air-raid distress 
should be elevated to the same position as trusts for the relief of poverty. No 
doubt the provision of relief for air-raid distress is a most excellent object, 
and I shouid not myself doubt that a fund for the relief of air-raid distress in 
Coventry was a fund held upon charitable trusts. But I do.not feel inclined 
to extend the somewhat anomalous line of cases where poverty has been held 
to take a trust out of the category of a private trust and into the category 
of a trust which is charitable in the legal sense. 

I agree with the decision of Conen, J., on this branch of the case. 


SoMERVELL, L.J.: I agree. 

Appeal dismissed. Party and party costs to be paid by the appellant ; the 
difference between the respondents’ party and party costs and solicitor and client 
costs to be paid out of the fund. Leave to appeal to the House of Lords granted 
on terms that the appellant should not seek to upset the orders as to costs made hitherto 
and should not oppose an order to pay the respondents’ costs on appeal to the House 
of Lords as between solicitor and client in any event. 
Bait ee : Treasury Solicitor (for the Attorney-General) ; Edward & Childs 
(for the trustees); Crawley & de Reya (for the respondents other than the 


tees). 
tery [Reported by F. Guttman, Esq., Barrister-at-Law.]) 
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GREENHALGH v. ARDERNE CINEMAS, LTD. AND ANOTHER. 
[Court or AppraL (Lord Greene, M.R., Morton and Somervell, LJJ.), 
March 20, 21, 22, 1946.] 


Companies—Private company—Alteration of rights of a class of shareholders— 
Subdivision of shares—10s. ordinary shares already issued, subdivided into 
2s. ordinary shares ranking pari passu for all purposes with other 28, ordinary 
shares already issued—Rights of original holders of 2s. shares not ‘* varied 
—Companies Act, 1929 (c. 23), s. 50, Sched. I, Table A, arts. 3, 37, 54. 

The respondent company, A.C. Ltd., was a private company, formed in 
1936, with a nominal capital of £26,000, originally divided into 21,000 
preference shares of 10s. each and 31,000 ordinary shares of 10s. each. 
The articles of the company incorporated certain articles of Table A, 
including arts. 3, 37 and 54. Under art. 54, on a poll every member was to 
have one vote for each share of which he was the holder. Under art. 37, 
the company had the power of subdividing its existing shares. By Mar., 
1941, 26,295 of the ordinary shares had been issued. In Mar., 1941, the 
company was in financial difficulties and an agreement was entered into 
with G., the appellant, whereby debentures were to be issued to G. for the 
sum of £11.000 advanced by him to the company. The agreement: further 
provided that the company was to subdivide the whole of the unissued 
ordinary shares of 10s. each into ordinary shares of 2s. each, ranking pari 
passu with the issued ordinary shares for all purposes; the new sub- 
divided shares (called the 1941 2s. shares) were to be allotted as to 19,213 
shares to G., and as to 4,312 shares to certain directors of the company ; 
and G. was to be appointed an additional director. In order further to protect 
his. interests during the continuance of the debenture debt, G. entered into 
a collateral agreement with the three directors to whom the new shares 
‘were issued. By this agreement, it was provided that these three directors 
should vote with and support G., as and when required by him, and that 
G. would use his votes to re-elect them as directors upon their retirement 
by rotation. In Nov., 1941, however, each of the three directors transferred 
his 2s. shares and some of his 10s. ordinary shares to other members of the 
company, and it was held, in an action brought at the time by G., that the 
transferees held the shares free from any obligation arising under the 
collateral agreement. As a result, G. lost to a certain extent the protection 
which he had endeavoured to secure under the two agreements. On Mar. 
12, 1943, at an extraordinary general meeting of the company, it was 
resolved, by a small majority, that the existing 10s. ordinary shares should 
be subdivided into 2s. shares ranking so as to form one class of shares with 
the 1941 2s. shares and carrying the same voting rights, etc. The effect 
of this was that G. was no longer able to enforce any control whatever over 
the affairs of the company. ‘It was contended on behalf of G. that this 
resolution for subdivision was void because (i) it constituted a breach of an 
implied term in the agreement of Mar., 1941, to the effect that the company 
would be precluded from acting in any way which would interfere with the 
voting control acquired by G. as a result of the agreement ; (ii) the reso- 
lution varied the voting rights attached to the 1941 2s. shares without the 
consent of the holders of those shares which was required under the pro- 
visions of Table A, art. 3 :— : 

HELD: (i) there could not be implied in the agreement of Mar., 1941, a 
term that the company would be precluded from acting in any way which 
would interfere with the voting control acquired by G. as a result of the 
agreement. Only in a very exceptional and absolutely clear case could an 
implied term be read into a contract. 

(ii) the voting rights of the holders of the 1941 2s. ordinary shares had 
not been varied by the resolution of Mar. 12, 1943. The only voting right 
attached to that class of shares was the right to have one vote per share 
part passu with the other ordinary shares of the company for the time 

. being issued, and that right remained. 

(iii) since the company had the power to subdivide its existing shares, 
the resolution of Mar. 12, 1943, was valid and effectual. - 

Decision of Vatsry, J., ( [1945] 2 All E.R. 719) affirmed. 
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[EDITORIAL NOTE. The Court of Appeal uphold the court below, holding that the 
subdivision of shares herein considered did not result in a “ variation ” of the voting 
' powers, within the meaning of that term in Table A, r. 3. 

As To Impiiep TreRMs, see HALSBURY, Hailsham Edn., Vol. 4s Pp. 322, 323, 
pars. 451; and ror CasEs, see DIGEST, Vol. 12, pp. 609-612, Nos. 5034-5057, and 
Supplement. j 


As To SUBDIVISION OF SHARES, see HALSBURY, Hailsham Edn., Vol. 5, p-. 168, 
para. 300, and p. 290, para. 499. 

As TO VARIATION OF RIGHTS ATTACHED TO CLASSES OF SHARES, see HALSBURY, 
Hailsham Edn., Vol. 5, pp. 156, 157, para. 281; and ror Caszs, see DIGEST, Vol. 10, 
pp. 776-780, Nos. 4857-4882, and Supplement. ] 

Cases referred to: 

(1) Greenhalgh v. Mallard, [1943] 2 All E.R. 234. 

*(2) Re Maer Co., Ltd., [1916] 2 Ch. 450; 9 Digest 158, 903; 85 L.J.Ch. 804; 


APPEAL by the plaintiff from an order of Vaisry, J., dated Nov. 1, 1945, and 
reported ( [1945] 2 All E.R. 719) where the facts are fully set out. 

Gerald Upjohn, K.C., and I. J. Lindner for the appellant. 

Valentine Holmes, K.C., and J. Pennycuick for the respondent company. 

G. Russell Vick, K.C., and H. O. Danckwerts for the second respondent. 


Lorp GrreEnn, M.R.,: The events which have led up to this particular 
controversy are well summarised in the judgment of Vatsry, J. ( [1945] 2 AILE.R. 
719 at pp. 720-722). It is not necessary to go over them again. Many of them 
have already been dealt with in judgments in previous litigation between the 
parties. The appellant, I think, deserves some measure of sympathy because, 
with great determination, he has fought for what he conceives to be his rights, 
and it has landed him in a series of unsuccessful actions. 

In the present case he is endeavouring to maintain a certain voting power 
which he acquired when he first became associated with the defendant company, 
and he contends that on one or other. of two grounds he is entitled to conserve 
the position of comparative safety in the company which he originally obtained 
in that respect. However, in my opinion, he fails on both grounds. He could, 
no doubt,-in one way or another at the outset have secured for himself that 
measure of control which he now says he is entitled to keep. If it had been 
the intention of the parties that his position should be secured in a manner 
which would be effective in law, there were various devices by which that result 
couid have been achieved, but those methods ‘were not incorporated in the 
bargain which the parties made. In a prévious appeal in earlier litigation 
[Greenhalgh v. Mallard (1) ] I expressed the view that the fact that the arrange- 
ment to which the, parties had come did not provide for certain matters was not 
improbably due to the fact that the parties, being under the impression that they 
were entering into a permanent and friendly alliance, had not troubled their 
heads about them. Similar observations were made by ValrsEy, J. ( [1945] 
2 AILE.R. 719, at p. 724), in connection with the circumstances of the present 
case. 

The object of these proceedings is to attack the validity of a resolution 
of the company which subdivided certain 10s. ordinary shares, part of the 
issued capital of the company, into five 2s. ordinary shares. That is the 
first resolution that was attacked. The second resolution that was attacked 
was a resolution for increasing the capital of the company by the issue of further 
ordinary shares. As a result of those two resolutions, if they are valid, the 
voting power of the appellant, which previously gave him a satisfactory measure 
of voting control, is liable to be completely swamped by the votes of the other 
ordinary shareholders. The second resolution, regarded merely as a resolution 
to increase the capital by the issue of further ordinary shares, would not, it 1s 
admitted, of itself amount to any violation of the appellant’s alleged rights, 
but it is attacked because the passing of it was secured by the votes which 
had been created when the 10s. shares were subdivided. The fate of that 
resolution, therefore, depends upon the fate of the earlier resolution which 
subdivided the shares, and it is with the earlier resolution alone that I need 

myself. , 
onthe pail case is put on two grounds: First, it is said that in the 
original agreement which was signed when the appellant first became associated 
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with the company, a term is to be implied as a result of which the company 


would be precluded from acting in any way which would interfere with the voting 


control which he acquired as a result of that agreement. The agi ag 
to which (it is now admitted) the company must be treated as being at rie! ' 
set out in the statement of claim, and there are only two paragraphs ik 
need read. The appellant was putting a considerable amount of ng 50h ntows 8 
company, which at the time was in a bad financial position, and it wo ag 
unreasonable to expect that he would insist upon a very stringent ener Pie 
security. However, he has, I am afraid, failed to get it. The clauses 0 
agreement to which attention may be called are, first, cl. 2: e i v 
ny subdivide the whole of the present unissued ordinary shares 

Rte ne Graieare shares of 2s. each vauking 4ark passu with the other ordinary 
shares for voting and dividend .. . 

Then cl. 3 provides that to carry out the provisions of that clause an or 
ordinary general meeting was to be called for the purpose of passing a resolution 
for the subdivision of the shares in accordance with cl. 2 and for authorising 
their allotment in various proportions. The great bulk of them were to be 
allotted to the appellant, and, by later provisions, he was to become the chairman 
of the company. The effect of that transaction, the subdivision and issuing 
of those unissued ordinary shares, was to put the appellant in a position in which, 
by force of his own voting power alone, he could prevent the passing of a special 
resolution. He obtained control of a further measure of voting power by means 
of a collateral agreement with the other principal shareholders under which 
they agreed to use their votes in support of him in the future. » The effect of 
that collateral agreement would have been, as I say, to give the appellant a 
substantially greater measure of voting control. That agreement, however, 


was side-tracked by a manoeuvre executed by the other parties under which they 


disposed of the greater part of their shares ; and in previous litigation it was 
held—and this court affirmed it [Greenhalgh v. Mallard (1) }—that neither 
could they be prevented from parting with their shares nor would the trans- 
ferees of the shares be bound by the collateral agreement. In the result, the 
appellant lost the benefit of that agreement. He was, therefore, driven back 
on to his own shareholding as his safeguard against the passing of special resolu- 
tions or extraordinary resolutions which might be contrary to his wishes. “It was 
that remaining measure of control which was attacked and sought to be destroyed 
by the next manoeuvre, which was the passing of the resolution now in question 
under which the issued 10s. shares were split, with the consequence that the 
holders of each of those shares acquired five times as many votes as they origin- 
ally had. 

At the request of the court, counsel for the appellant formulated what he 
said was the uudertaking which must be implied in this agreement in order 
to give it effect, and this is what he said : 


That the company will rot alter the measure of voting control of Mr. Greenhalgh 
resulting from the alteration in and the issue of capital hereinbefore agreed to either 
by the creation of new capital or by the alteration of the rights of the existing capital 
without the consent of Mr. Greenhalgh. 


To imply into this contract such a term would, I think, be a very serious 
operation. It is a very far-reaching ctause and gives to Greenhalgh, among 
other things, the power to veto the creation of any new capital in the company. 
I do not propose to examine in detail the nature of this clause or to examine 
the law which deals with the implication of terms in contracts. I may, however, 
say this: for a court to imply, in a complicated business agreement, a far- 
reaching term is a very serious matter. There is the pronouncement of ScRUTTON, 
L.J., [see Reigate v. Union Manufacturing Co. (Ramsbottom) ] which is very 
frequently referred to, that the clause must be such that an impartial onlooker, 
who asked whether the parties intended it, would in effect be met with the 
answer, ‘‘ Of course we did.” For the court to say that such an answer would be 
given, without the assistance of knowing all the circumstances, is in any case 
@ yery serious responsibility. For example, I cannot myself see that evidence 
would be admissible to prové that the parties had in effect considered such a 
term and had rejected it, since the question is fundamentally one of construction ; 
and in the absence of any such evidence as that, it is putting upon the court 
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the responsibility of saying, merely by looking at the agreem i 
knowing all the circumstances, that the atic must ances hg ee 
saying that implied terms cannot be read into contracts; of course they can. 
There is abundant authority to that effect. But the case must be very exceptional 
and absolutely clear, and the court must remember that there may be many 
things of which it must necessarily be ignorant. In the present case, I cannot 
by any effort bring myself to think that the parties, if they had been asked 
whether this particular clause was one which they must have intended to put in, 
would have answered, ‘‘ Yes.” Both parties must answer ; it is not sufficient 
for one to answer, *‘ Yes.’ I can only say that I am quite unable to be con- 
vinced that any such clause can be implied. 

The other argument is of a more technical nature. It is to this effect. The 
articles of association of the company incorporate certain of the provisions of 
Table A, and among others they incorporate art. 3 of Table A, which is in the 
following terms : 


If at any time the share capital is divided into different classes of shares, the rights 
attached to any class (unless otherwise provided by the terms of issue of the shares 
of that class) may be varied with the consent in writing of the holders of three-fourths 
-of the issued shares of that class, or with the sanction of ar extraordinery resolution 
passed at a separate general meeting of the holders of the shares of the class. 


The rest of the article merely deals ‘with procedure. It is said that the 2s. 
shares which came into existence through the subdivision of the unissued 10s. 
_ shares under the agreement between Greenhalgh and the company form a class 
of shares within the meaning of that article. VaisEy, J., was inclined to think 
that that was so, although he did not find it necessary to decide it. We also 
do not find it necessary to decide it, and I, like Vartsry, J., am inclined to think 
that these shares form a class of shares within the meaning of the article, but 
it is not necessary to give a final answer to that question. 

It is then said that the effect of the resolution which is now impugned is to 
vary the rights attached to those 2s. shares, and, as neither the consent in 
writing of the holders of three-fourths of those shares nor the sanction of an 
extraordinary resolution had been obtained, the resolution of the company 
which purported to subdivide the issue of the 10s. shares was not effective. 

The first thing to ascertain is: What are the rights attached to those original 
2s. shares? In order to find that out one must look at the articles and the 
resolutions. I may say that we are not concerned with any rights except 
the voting rights. No question arises as to the dividend right or any other 
right. The voting powers attached to the shares of the company are to be found 
first in art. 21 of the company’s articles. In para. (a) of that article the pre- 
ference shareholders’ voting rights are restricted by certain conditions, and 
then by para. (5), subject to those provisions as to the preference shares, arts. 
54-62 of Table A are to apply. Art. 54 of Table A is as follows : 

On a show of hands every member present in person shall have one vote. On 4 
poll every member shall have one vote for each share of which he is the holder. 


Now I turn to the provisions relating to the subdivision of shares which are to 
be found in sect. 50 of the Act itself. Sect. 50 (1) provides : 


A company limited by shares or a company limited by guarantee and having a share 
capital, if so authorised by its articles, may alter the conditions of its memorandum 
as follows... it may . . . (b) consolidate and divide all or any of its share capital 
into shares of larger amount than its existing shares. . . (d) sub-divide its shares, 
or any of them, into shares of smaller amount than is fixed by the memorandum . . 


Then there is a provision : 


_. that in the subdivision the proportion between the amount paid and the amount, 
if any, unpaid on each reduced share shall be the same as it was in the case of the 
share from which the reduced share is derived. 

The necessary sanction in the articles is to be found by referring to art. 14 of the 
company’s articles, which incorporates art. 37 of Table A. Art. 37 of Table A 
says: 

The company may by ordinary resolution . . . (b) subdivide its existing shares, 


or any of them, into shares of smalier amount than is fixed by the memorandum of 
association subject, nevertheless, to the provisions of sect. 50 (1) (d) of the Act. 
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The resolution passed at an extraordinary general meeting of the company 
held on Apr. 16, 1941, was to this effect : 

“That the 4,705 ordinary shares of 108. each be subdivided -into 23,525 ordinary 
shares of 2s. each, ranking for dividend, veting and winding-up pari passu with the 
other ordinary shares for the time being issued. 


The effect of what I have referred to is this: Each of those split 28. shares was 
given one vote per share, and in that respect they rank pari passu with the 
10s. ordinary shares for voting. Each 10s. share had one vote and each 2s. 
share had one vote, and that right was attached unquestionably to the 2s. 
shares. The resolution which is attacked is the resolution of Mar. 12, 1943, 
which is to this effect : 


That subject to the necessary consent in writing (in accordance with the articles of 
association of the company) of the holders of the present 10s. shares, the 26,295 issued 
ordinary shares of 10s. each to be subdivided into 131,475 ordinary shares of 2s. each 
ranking so as to form one class of shares with the existing 23,525 ordinary shares of 28. 
each, and ranking for dividend, voting and winding-up pari passu with the said existing 
2s. shares. 


The 10s. shares so split into 2s. shares were those which throughout the relevant 
history were held, or the greater part of which were held, by the parties in the 
company who were opposing Greenhalgh. The 23,525 ordinary shares of 2s. 
each referred to in that resolution were the 2s. shares which resulted from 
the subdivision and issue in pursuance of the original agreement. 

Looking at the position of the original 2s. ordinary shares, one asks oneself : 
What are the rights in respect of voting attached to that class within the 
meaning of art. 3 of Table A which are to be unalterable save with the necessary 
consents of the holders? The only right of voting which is attached in terms 
to the shares of that class is the right to have one vote per share pari passu 
with the other ordinary shares of the company for the time being issued. That 
right has not been taken away. Of course, if it had been attempted to reduce 
that voting right, ¢.g., by providing or attempting to provide that there should 
be one vote for every five of such shares, that would have been an interference 
with the voting rights attached to that class of shares. But nothing of the kind 
has been done; the right to have one vote per share is left undisturbed. In 
order, therefore, to make good the argument that what was done was an 
interference with the voting rights of that class of shares, it had to be 
argued, in effect, that those shares had attached to them a right within the 
meaning of art. 3 to object to the other ordinary shares being split so as to 
increase their voting power: in other words, that it was a right attached to 
these 2s. shares that they could object to any increase in the voting power 
attached to the 10s. shares resulting from a subdivision of those shares. If 
an attempt had been made, without subdividing the 10s. shares, to give them 
five votes per share, it may very well be that the rights attached to the original 
2s. shares would have been varied,. because one of the rights attached to that 
class of shares was that they should have voting powers pari passu with the other 
ordinary shares of the company and that right might well have been affected 
if in the result you had two kinds of ordinary shares, one a 10s. share carrying 
five votes and the other a 2s. share carrying one vote. But that is not what 
was done. The present position under the resolution which is attacked is that 
the ordinary shares are now all 2s. ordinary shares and each of them has one 
vote per share, and accordingly the voting power of the original 2s. shares is in 
fact entirely pari passu with the other ordinary shares. It only shows that these 
things are of a technical nature ; but I cannot myself see how it can be said that 
there is attached to the original 2s. shares a right to object to the other ordinary 
shares having more than one vote, provided that is done, as I say, by the method 
of subdivision, which was the method employed here. 

I now come to a point which to my mind, throws a good deal of light on the 
validity of the argument. It was conceded by counsel for the appellant that 
if the company had created a number of new ordinary shares of 2s. each and had 
issued them, each share carrying one vote, that would not have been an inter- 
ference with the rights of the original 2s. shares. Had that been done, of course, 
it would have been just as possible to swamp the appellant’s voting rights 
as it has turned out to be by the passing of these resolutions. I do not find 
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anything in the answers of counsel which satisfactorily explains why it would 
oh har arti with the 2s. shares in the one case and ea) in the thier case, 
ee : oa ak iapatsy bee the right to prevent the voting equilibrium being 
object: to ihe ta Goeth oe eee ee I cannot see why they could not 
Se eee as a “ A ea a ich would have the same result. How- 
ta do Leite: far coondheget ght claimed was limited to a right to veto the con- 
g 10s. shareholders, by the method of subdivision, an 
aggregate voting power greater than that which they had possessed in the past. 
It will be seen, as I have pointed out, that any such right could only arise by 
implication ; it was not expressly conferred by the articles, or by the resolution, 
or by anything in the Act, or the genéral law, and I myself cannot find any 
justification for reading into the proVisions of art. 3 of Table A any implied 
right of that kind. It is important, I think, in considering this matter, to 
remember that art. 3 is merely one clause in the constitution of this Company. 
The constitution of the company is to be found in various documents ; part 
of it is in the Act, part of it is in the articles, part of it is in Table A incorporated 
in the articles, and part of it is to be found in the relevant resolution. Art. 3 
of Table A is merely one clause in the constitution of this company, and it must 
be construed in relation to the constitution as a whole. In the constitution 
as a whole, there is the power to subdivide the shares, and it is necessary for 
the appellant’s argument to read that power to subdivide the shares as cut down 
by the suggested implied right in art. 3. As a matter of construction, I cannot 
do that. A person who took one of the original 2s. shares did so on the footing 
that the company by its constitution had power to subdivide its 10s. shares. 

Several authorities have been cited, but the only one, I think, which throws 
any light on the matter is Re Mackenzie & Co. (2), a decision of AsTBURY, J., 
which I do find, up to a point, helpful. It was a case of a petition for 
reduction of capital, and under the memorandum and articles the only right 
of the preference shareholders was to have a fixed cumulative preferential 
dividend of a certain amount. A rateable reduction of all the shares, preference 
and ordinary, was proposed to be carried out, subject to the sanction of the cours. 
All the shares, preference and ordinary, suffered the rateable reduction, and the 
result of that was that the dividend rights of the preference shareholders were 
substantially affected because, by reducing their capital, as they were only 
‘entitled to a fixed cumulative preferential dividend on the nominal amount of 
their capital for the time being paid up, it reduced the dividend accordingly, 
although the dividend still remained at 4 per cent. That reduction operated 
in a certain way to the benefit of the ordinary shareholders, who were entitled 
to what is commonly called the equity. The argument for the preference 
shareholders was this; ‘‘ The reduction decreases our fixed dividend. The 
bargain was that we should have a fixed dividend notwithstanding reduction 
from loss of capital.” AsTBURY, J., pointed out that the only dividend right 
was a right to 4 per cent, per annum on the nominal amount of the capital 
from time to time paid up or credited as paid up, and that, under the articles, 
the company had power to reduce its capital. He then said ( [1916] 2 Ch, 
450, at p. 457): 

The result of the memorandum and articles shortly is this. Subject to the right 
of the company to reduce its capital by the votes of the ordinary shareholders in any 
manner sanctioned by statute these preference shares are to be of the denomination 
of £20 each, and the only special right, privilege, or advantage attached to those sheres 
is @ cumulative 4 per cent. preferential dividend on the nominal amount of capital 
from time to time paid up or credited as paid up thereon. 


There, I think, the judge was applying the principle which (as I have just said) 
must be remembered in construing these provisions, viz., that a provision 
dealing with class rights is only one clause in the company’s constitution, which 
must be construed as a whole. He found in the company’s constitution an 
unqualified right to reduce the capital, and he negatived the suggestion that the 
class rights clause in the articles over-rode the power to reduce the capital. 
Construing the provisions here, we must read the class rights as being confined 
to the express terms of the article, which alone can restrict the power of sub- 
division given by the Act and the articles. To that extent, Re Mackenzie & 
Co. (3) gives me some assistance. As VAISEY, J., pointed out, and I agree, 
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of this resolution is, of course, to alter the position of the 1941 
Meccholders.. Instead of Greenhalgh finding himself in a position Ng fips 
he finds himself in a position where the control has gone, and to ae ex pes 
the rights of the 1941 2s. shareholders are.affected, as a matter O os a 
As a matter of law, I am quite unable to hold that, as a result of the rae . 
the rights are varied; they remain what they always were—a right to ahi 
one vote per share pari passu with the ordinary shares for the time being issu. 
which include the new 2s. ordinary shares resulting from the subdivision. 
In the result, the appeal must be dismissed with costs. 


Morton, L.J.: I agree. 
On the question as to Pinner there can be implied in the agreement of Mar. 
27, 1941, the term which counsel for the appellant asked us to iniply, I do not 
desire to add anything. is 
As to the caesuiesertatane the rights attached to the so-called ‘ 194] 2s. 
shares ’”’ are varied by the resolution for subdivision dated Mar. 12, 1943, I only 
desire to make two observations. In the first place, it became clear in the course 
of the argument that it wasnotnecessary for this court to decide whether the 
23,525 2s. shares issued in 1941 did or did not constitute a separate class within 
the meaning of art. 3 of Table A. That being so, for my part I have formed 
no opinion at all in regard to that matter. Secondly, it seems to me that the 
answer to the admirable argument of counsel for the appellant may be sum- 
marised as follows: it is said that the rights attached to the 1941 2s. shares, 
assuming them to be a class, have been varied; the only right which is said 
to be varied by the resolution is the voting right attached to that class. The 
éxisting voting right is defined in art. 54 of Table A: 
On a show of hands every member presert in person shall have one vote. Ona 
poll every member shall have one vote for each share of which he is the holder. 
To my mind it is impossible to say that that voting right has been varied by 
the resolution of Mar. 12, 1943. All that has happened is that the company 
has exercised the power which it possesses under art. 37 of Table A of sub- 
dividing some of its other issued shares. The plaintiff, the present appellant, 
took his shares in 1941 on the footing of the company’s memorandum and 
articles, 7.e., he took them on the footing that the company had the power of 
subdivision. Thus the subdivision in 1943 took place under a provision which 
was part of the bargain under which Greenhalgh took his shares. He might, 
as my Lord has said, have preserved the balance of voting power by inserting 
some appropriate provision in the agreement of 1941, although I do not think 
it would have been a very easy provision to draft. No such provision, however, 
appears in the agreement. He is, therefore, unable to object, successfully 
to the resolution of Mar. 12, 1943. ._That being so, it is conceded by counsel 
for the appellant that no objection can be taken to the resolution of June 16, 
1944, under which the capital of the company was increased. The only objec- 
tion put forward to that resolution was that the voting rights were exercised 
on the footing that the earlier resolution of Mar. 12, 1943, was valid and effectual. 
As we have held that that earlier resolution was valid and effectual, the only 
objection to the second resolution falls to the ground. 
I agree that the appeal must be dismissed with costs. 
SoMERVELL, L.J.: I agree. 
Appeal dismissed with costs. 
Solicitors: S. A. Bailey & Co. (for the appellant) ; Pritchard, Englefield & 
Co., agents ‘for Field, Cunningham d& Co., Manchester (for the respondents). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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VICTOR BATTERY CO., LTD. v. CURRY’S, LTD. AND OTHERS. 


cere Division (Roxburgh, J.), February 22, 25, 26, 27, 28, March I, 


Compuanies—Shares—Purchase of shares with financial assistance of company— 
Validity of debenture issued in connection with purchase of shares—Companies 
Act, 1929 (c. 23), s. 45. 

J. had agreed to buy the whole of the issued share capital of V.B. Co. 
from certain vendors for the sum of £15,000. He was, however, only able 
to pay down £6,000, for which he received 40 per cent. of the.shares. In 
order to obtain the £9,000 necessary to enable him to purchase the remain- 
ing shares, J. entered into an agreement with C., Ltd. whereby C., Ltd. lent 
the sum of £10,000, the greater part of which was used, through the medium 
of two other companies with which J. was connected, in paying the vendors 
for these remaining shares. After the transfers had been executed, V.B. Co. 
issued a debenture for £10,000 to C. Ltd. It was contended by V.B. Co. 
that the debenture was void because it had been issued in contravention 
of the Companies Act, 1929, s. 45, which provided that it should not be 
lawful for a company by means of the provision of security to give any 
financial assistance in connection with the purchase of shares in the com- 
pany :— 

HE Dp : (i) upon its true construction, sect. 45 did not invalidate or avoid 
the security to which it referred. The debenture was, therefore, valid. 

(ii) assuming that the issue of the debenture was an illegal transaction 
by reason of sect. 45, V.B. Co. could not maintain an action to be relieved 
thereof, because the object of sect. 45 was not:to protect but to punish a 
company providing security in contravention of the section, and therefore 
V.B. Co. did not come within the exception to the maxim “in pari delicto 
potior est conditio defendentis.” 


[EDITORIAL NOTE. Sect. 45 of the Companies Act, 1929, contained a new provision 
designed to prevent schemes whereby 4 company might by indirect means purchase 
its own shares. The section does not contain any indication of intention to avoid the 
security to which it refers, and it is accordingly held that, while an offending company 
may be punishable by fine, yet the debenture in the case reported remains valid. A 
contrary decision would have the fantastic effect of penalising the debenture-holder 
to an unlimited extent, while the offending company remained lieble only to a fine 
not exceeding one hundred pounds. 

As To Companies Act, 1929, s. 45, see HALSBURY, Hailsham Edn., Vol. 5, pp. 
188, 189, para. 335; and ror CASE, see DIGEST, Supplement, Companies, No. 2456a.} 


Cases referred to : ; 
(1) Spink (Bournemouth), Ltd. v. Spink, [1936] 1 All E.R. 597; [1936] Ch. 544; 
Digest Supp. ; 105 L.J.Ch. 165; 155 L.T. 18. 
*(2) Re V. G. M. Holdings, Ltd., [1942] 1 All E.R. 224; [1942] Ch. 235; 111 L.J.Ch. 
145. 
*(3) Lodge v. National. Union Investment Co., Ltd., [1907] 1 Ch. 300; 35 Digest 
205, 303; 76 L.J.Ch. 187; 96 L.T. 301. ; 


Action claiming a declaration that a debenture issued by the plaintiff com- 
pany was void and of no effect, as having been given in contravention of the 
Companies Act, 1929, s. 45. The facts aro fully set out in the judgment. 

G. O. Slade, K.C., I. J. Lindner and C. A Settle for the plaintiffs. 

Valentine Holmes, K.C., and E. J. Heckscher for the defendants. 


Roxsuron, J.: By a debenture dated Oct. 5, 1943, the plaintiff company, 
Victor Battery Co., Ltd., covenanted to pay a sum of £10,000 and interest, 
and gave a charge on its assets to secure such payment. This debenture was 
issued to the defendant Frederick Thomas Wright as nominee of the defendants, 
Curry’s, Ltd. On May 3, 1944, leave was obtained to appoint a receiver under 
the Courts (Emergency Powers) Act, 1943, and on May 5, 1944, the defendant 
George Robert Lowe was appointed receiver out of court. On Dec. 18, 1944, 
the writ in this action was issued, claiming 4 declaration that the debenture 
was void and of no effect, as having been given in contravention of the Companies 
Act, 1929, s. 45, and also claiming certain injunctions. There was, and is, 
no allegation that the debenture was ultra vires the company. 
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The Companies Act, 1929, s. 45, provides : Ai 

1). . . it shall not be lawful for » company to give, whether directly or ete 
and whether by means of # loan, guarantee, the provision of security or — ribet 
any financial assistance for the purpose of or in connection with a pure made 
or to be made by any person of any shares in the company - .- . (3) If a company 
acts in contravention of this section, the company and every officer of the company 
who is in defeult shall be liable to a fine not exceeding £100. 


One Jaina was, through the medium of two companies, British Lion Battery 
Co., Ltd., and Princely Battery Co., Ltd., a supplier of torch batteries. The 
defendant company was a keen buyer of such articles. On May 27, 1943, 
Jaina agreed to buy the whole of the issued share capital of the plaintiff company 
(which also supplied torch batteries) from certain vendors for the sum of £15,000. 
He paid £6,000 down and obtained transfers of 40 per cent. of the issued capital, 
biit in order to obtain the remaining 60 per cent. of the issued share capital he 
had to find another £9,000 which was, under the contract, payable by instal- 
ments. This he was unable to do without financial assistance. Therefore he 
wanted money—and the defendant company wanted batteries. At a meeting 
at Leicester in Aug., 1943, at which Jaina and his solicitor and representatives 
of the defendant company were present, the representatives of the defendant 
éompany indicated willingness to assist Jaina to complete his purchase of the 
shares, in the belief that this would enable them to get more torch batteries. 
But the chairman of the defendant company was not there, and it was agreed that 
the matter should be referred to him for consideration. This resulted in a meeting 
in London, at which Jaina, his solicitor and the chairman of the defendant 
company were present throughout, and other persons were present during 
part of the time. Negotiations then took place which led to an agreement 
in writing dated Aug. 31, 1943: yoyo 

After the agreement had been signed, the defendant company handed to a 
clerk of the solicitors retained by it three bankers’ drafts; one in favour of 
British Lion Battery Co., Ltd., for £6,000, one in favour of Princely Battery 
Co., Ltd., for £2,000, and one in favour of the plaintiff company for £2,000. 
The clerk then accompanied Jaina and his solicitor to the bank at which British 
Lion Battery Co., and Princely Battery Co. had banking accounts, but not 
at that time the plaintiff company. Jaina paid the £6,000 draft into the account 
of British Lion Co., and the £2,000 draft in favour of Princely Co. into Princely 
Co.’s account. He then procured from that bank a bankers’ draft for £9,000, 
which was debited as to £6,000 to British Lion Co., and as to £3,000 to Princely 
Co., Princely Co. being allowed to overdraw for the purpose. This overdraft 
was secured by the deposit by Jaina of the draft for £2,000 in favour of the 
plaintiff company. This deposit Jaina had no authority from the plaintiff 
company tomake. The parties then went to the office of the vendors’ solicitors ; 
the £9,000 draft was handed to them; the vendors executed transfers in blank 
of the remaining 60 per cent. of the capital of the plaintiff company, and these 
transfers were handed to the clerk of the defendants’ solicitors to be held by the 
defendants as security. Jaina then proceeded to procure the nécessary resolu- 
.tion for the issue of a debenture, which was sealed on Oct. 5, 1943. 

It will be observed that the defendant company undoubtedly lent £6,000 to 

British Lion Co., £2,000 to Princely Co., and £2,000 to the plaintiff company, 
making £10,000 in all. Undoubtedly British Lion Co., and Princely Co. between 
them provided the whole of the £9,000 paid to the vendors. It is not proved 
how the stamp duty on the transfers'was provided. On Sept. 2, 1943, the plaintiff 
company opened a new account and paid imto it. the draft for £2,000. On the 
next day the plaintiff company paid £1,250 to Jaina. Jaina says that he paid 
“round about £1,600” to Princely Co. It is apparent, therefore, that the 
greater part, but not the whole, of the £10,000 was employed in the purchase 
of the shares. But at any rate part of the £2,000 received by the plaintiff, 
company was employed by it for other purposes : there is no evidence as to how 
that other part was actually employed. Accordingly, the security (i:e., the 
debenture) was issued by the plaintiff company in connection with a purchase 
made by a person (namely, Jaina) of shares in the plaintiff company. But 
while the main purpose of the debenture was to facilitate that purchase, it was 
also intended.to be, and was, security for some money advanced to the plaintiff 
company for some other purpose, and used by it for some other purpose. I 
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hold that the defendant company knew these facts, but it is neither pleaded 
nor proved that the defendants knew that the transaction as carried out contra- 
vened the Companies Act, 1929, s. 45. 

Counsel for the plaintiffs submitted that the law is that, if a debenture- 
holder knows that the borrowing company is, by means of that debenture, 
giving even the smallest degree of financial assistance to any person in connection 
with the purchase of any of its shares, then the debenture will be altogether 
invalid, .even though the amount involved in the purchase of the shares might 
be only £50 or less and the loan made by the debenture-holder to the company 
and secured by the debenture might be £100,000 or more. He says that I must 
apply well settled principles of law to the interpretation of sect. 45, which will 
drive me to hold that, although in terms it apparently only imposes upon the 
person who actually does the prohibited act a maximum penalty of £100, it 
may operate to impose what is in effect a penalty with no fixed upper limit 
on a person whose offence is knowledge of what the principal offender is doing. 
If the submissions of counsel for the plaintiffs are well founded, the section 
may, indeed, prove a positive boon to the principal offender. In the present 
case, the plaintiff company would obtain for itself, without expense to itself 
and at the expense of the defendant company, a sum much larger than any fine 
which could be imposed upon it under the section. 

Can this be the law? If it is, the practical result of the transactions carried 
out in the present case would apparently be that the defendant company has 

made an involuntary present to Jaina of shares which cost the defendant 
‘company £9,000, and a present of £1,000 to the plaintiff company. But counsel 
for the plaintiffs says truly that, if such is the law, I must not shrink from its 
consequences. 

In my judgment, however, there are two answers in a court of law to the sub- 
mission of counsel for the plaintiffs. The first is, I think, to be found in the 
construction of the section itself. Two cases have been decided on that section. 
To one of them I will refer later in this judgment. The other is Spink (Bourne- 
mouth), Ltd. v. Spink (1). I am afraid that I cannot hold that that case, on close 
analysis, throws any direct light upon the point which I have to determine, 
but I think that I may fairly say that it is apparent from the language which 
Luxmoorg, J., used that the conclusion which I am about to reach would not 
have caused him any surprise. 

Let me turn, then, to sect. 45. The section contains no indication at all on the 
face of it of any intention to avoid the security to which it refers, or to punish 
the lender. In this respect it is in marked contrast to sect. 79 of the Act. Had 
it been intended to punish the lender, his punishment would have been expected 
to bear some relation to that imposed upon the principal offender. That is 
limited to £100. If the submissions of counsel for the plaintiffs are right, 
what is in effect a penalty on the lender is altogether unlimited and might 
amount to £100,000, or even more. Moreover, as questions of a cognate character 
have long since arisen in relation to ultra vires transactions by a company, 
and are well known to have given rise to complicated situations, if the intention 
of sect. 45 was to punish the lender by an sree os oben of oa Hp some rather 

i uential provisions wou ave been expected. 
nr at first came into the Companies Act in 1929. I think that, in 
approaching its construction, I am entitled to have regard to Re V.G.M.H oldings, 
Ltd. (2) in the Court of Appeal. The following passage occurs in the judgment 
of Lorp GREENE, M.R. ( [1942] 1 All E.R. 224, at p. 225): 


\ nemories enable ther to recall what bad been happening for several 
Fesasaape alpine last war will remember that a very common form of transaction in con- 
nection with companies was one by which persgns—call. them financiers, dhlg cdo 
or what you will—finding a company with a substantial cash belance or easily es is- 
able assets, such as war loan, bought up the whole, or the greater part, of the i aes 
of the company for cash, and so arranged matters that the purchase money whic A ey 
then became bound to provide was advanced to them by the company whose s sake 
they were acquiring, either out of its cash balance or by realisation of its wate rte - 
ments. Thet type of transaction was | Racca rears ‘ pee paren ater gree 

ion and, in some cases, great scandals. — in at it is n : % 
eigenen that notorious peaetiod in ae ae ang pen ie hfvqpacalit ee ri 

if the language of the section 1s wi bey 
pathontg gi ree general aeacaetar, that would afford any ground for cutting the 
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The only use which I think it is legitimate to make of it is that the 


language down. © 
tice affords a reason for the word “ purchase 


existence of this very questionable prac 
in the section. 


The point in that case was the meaning of the word “‘ purchase ” in this section 
—a point which is not directly relevant here. But I am entitled, and perhaps 
bound, to approach the construction of this section with those observations 
of Lorp GREENE, M.R., in my mind. 

It will be observed that the section does not say that it shall not be lawful 
for a company to provide a security in order to give financial assistance ; what 
it does say is that it shall not be lawful for a company by means of the provision 
of security to give any financial assistance. ‘‘ Security,’ in my judgment, 
prima facie means valid security. I do not say that it must mean that, but that, 
I think, is its prima facie meaning. Moreover, I cannot see how an invalid 
debenture could give any financial assistance, and the section does not say 
‘purport to give financial assistance,” but “give financial assistance.” If, 
then, the section is, as I hold it is, referring to the provision of a valid security, 
and is treating the security as valid at the moment of the commission of the 
offence by the borrower, what is there to invalidate it subsequently ? The 
section, as I hold, proceeds to punish the borrowing company on the footing 
that the security provided was, and remains, valid. If this is so, there is no 
room to import into this section those principles of law to which counsel for the 
plaintiffs referred me, and indeed I find it impossible to believe that the legis- 
lature could have intended them to be imported, since they would appear to 
‘lead to the extravagant consequences which I have indicated. 

The second answer, in my judgment, to the submissions of counsel for the 
plaintiffs is to be found in the proposition which he read to me from ANSON 
on Contracts, 19th Edn., pp. 23£, 239. For the purpose of the second point 
it must, of course, be assumed, contrary to my holding on the first point, that 
the debenture in question is properly to be described as an illegal contract. 
Upon that footing, counsel for the plaintiffs referred to me the following passage : 

It remains to consider whether a party to an illegal contract can under any circum- 
stances make it a cause of action. The rule is clear that a party to such a contract 
cannot come into a court of law and ask to have his illegal object carried out; nor can 
he set up a case in which he must necessarily disclose an illegal transaction as the 
groundwork of his claim ; and this rule holds although neither party had any intention 
of breaking the law. The rule is expressed in the maxim, “in pari delicto potior est 
conditio defendentis.”” But there are exceptional cases in which a man may be relieved 
of an illegal contract into which he has entered ; cases to which the maxim just quoted 
does not apply. They fall into three classes ; (i) the contract may be of a kind made 
illegal by statute in the interests of @ particular class of persons of whom the plaintiff 
is one... 


The submission of counsel.for the plaintiffs is that the plainti i 
counsel. plaintiff company in the 
present case falls within that first exception. That being so, I shall refer to the 
statement of the exception by ParKEr, J., in Lodge v. National Union Investment 
Co., Lid. (3). Parxerr, J., stated the position as follows ( [1907] 1 Ch.D. 300 
at p. 306) : ; 
The usual rule is that in the case of @ transaction void for illegalit i 
can take any proceedings against the other party for the Saailataal at peapeal abi 
or for the repayment of any money which has been transferred or paid in the ae 
es a ot beiper arcing To this rule, however, there are exceptions, one of them 
ein . *. . ? 
pone jax ee : the persons for whese protection the illegality of the contract has 
It is to be noted—and that is why I desired to read a stat 
that statement of th - 
tion from such an authoritative source—that it is not made quite clear whathes 
that. means that the illegality was created solely or primarily to protect a 
particular class and, if I thought that in this case the illegality was created 
sfeaseydatd as of the oes of person of whom the plaintiff was one, I should 
ave wished to hear much further argument i 
paca iat g ; on the precise content of that 
In the Companies Act, 1929, s. 45, the onl i 
Act, , 846, y person who is by name sin 
out for punishment is the company. Counsel for the plaintiffs POC 
and I think he is entitled to contend—that, notwithstanding that fact, the 
primary class of persons for whose protection the illegality of the contre ct 
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(assuming it to be illegal, of course) has been created is companies. It is not 
easy to conduct an investigation into the purpose or purposes underlying 
particular provisions in a complex statute like the Companies Act, and in this 
ease the investigation did not proceed very far; but I have for my guidance 
the passage in the judgment of Lorp GREENE, M.R., in Re V. G. M. Holdings 
Ltd. (2), which I have already read. Looking at the position with that guidance, 
I am unable to hold that the plaintiff company has been shown to come within 
the ambit of the exception, and accordingly it is put out of court by the appli- 
cation of the general principle, which its counsel did not dispute. Accordingly 
the action is dismissed with costs. 


Judgment for the defendants with costs. 


Solicitors : Canter Hellyar & Co. (for the plaintiffs); Mawby, Barrie & Letts 
(for the defendants). 
[Reported by B. AsHKENAzI, EsqQ., Barrister-ct-Law.]} 


NOTE. 


CRADDOCK (INSPECTOR OF TAXES) v. ZEVO FINANCE 
CO. LTD. 


[Hovuss or Lorps (Viscount Simon, Lord Thankerton, Lord Wright, Lord 
Porter and Lord Simonds), January 22, 23, 24, March 22, 1946.] 


An appeal from the majority decision of the Court of Appeal (Lorp GREENE, 
M.R., and MacKrynon, L.J., Luxmoors, L.J., dissenting), reported ( [1944] 
1 All E.R. 566), was dismissed. 

The Attorney-General (Sir Hartley Shawcross, K.C.), Sir Donald Somervell, ' 
K.C., J. H. Stamp and Reginald P. Hills for the appellant. 

J. Millard Tucker, K.C., Terence Donovan, K.C., and L.C. Graham-Diaon for 
the respondents. 

Solicitors : Solicitor of Inland Revenue (for the appellant) ; Coward, Chance 
é& Co. (for the respondents). 


———-_- -—— 


NOTE. 
NO-NAIL CASES PROPRIETARY LTD. v. NO-NAIL BOXES LTD: 


[Hovusz or Lorps (Lord Thankerton, Lord Simonds and Lord Uthwatt), 
March 6, 7, 29, 1946.] 

In this appeal from the decision of the Court of Appeal, given on Apr. 21, 
1944, and reported ( [1944] 1 All E.R. 528), the appellants no longer pursued 
their claim for royalties in respect of the whole output of the respondents, 
which was rejected by both courts below, and confined the appeal to the alter- 
native claims for the minimum royalty provided for by cl. 7 of the deed. The 
House of Lords upheld the decision of the Court of Appeal under this head and 
dismissed the appeal. 

J. D. Casswell, K.C., G. Granville Sharp and K enneth Diplock for the appellants. 

Sir Walter Monckton, K.C., and Valentine Holmes, K.C. (with them Hewes. 
McKenna) for the respondents. . 

Solicitors : Markby, Stewart & Wadesons (for the appellants) ; George Martin 


é& Co. (for the respondents). 
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R. v. LEONARD HOLMES. 


[Court oF CRIMINAL APPEAL (Lord Goddard, L.C.J., Wrottesley and 
Croom-Johnson, JJ.), March 25, April 5, 1946.] 


Criminal Law—Murder—Provocation—Wife’s confession of adultery— W hether 
sufficient provocation to reduce murder to manslaughter. 

A husband, who was himself unfaithful to his wife, had for some time 
suspected her of being unfaithful to him. During a quarrel between 
them, she confessed that she had been unfaithful, whereupon he struck 
her on the head with a’ hammer and then proceeded to strangle her. It 
was contended on his behalf that the wife’s confession of adultery was such 
provocation as to reduce what would be murder to manslaughter :— 

Hetp: the wife’s confession of adultery was not such provocation as 
to reduce the unlawful killing by the husband from murder to manslaughter. 
The exception, in the case of a sudden confession of adultery, to the general 
rule that no words are sufficient provocation to reduce murder to man- 
slaughter could not be extended to-cover a case (a) where the husband 
had for some time suspected his wife’s adultery and had himself been 
unfaithful, and (b) where the killing was not the result of a single blow 
but of a course of conduct repeated and prosecuted with determination. 

R. v. Rothwell (2) distinguished. , 

[EDITORIAL NOTE. As 2 general rule, provocation of words is not sufficient to 
reduce the crime of murder to manslaughter, but in R. v. Rothwell (2) BLacksurn, J., 
said that it might be manslaughter if a husband suddenly heard from his wife that she 
had committed adultery, he having no previous idea of this, and he thereupon killed 
her. This was followed by Bucxni11, J., in R. v. Jones (4), but in R. v. Birchall (6) 
the court refused to extend the doctrine to a similar confession by a mistress, holding 
that BLAcKBURN, J., had dealt with an extreme case which should not be extended. 
The Court of Criminal Appeal in the case now reported agree with this expression of 
opinion, and refuse to apply the exception to the present circumstances, in which the 
nly had previous suspicion of the infidelity, and did not kill his wife by a sudden 

ow. 

As To Provocation, see HALSBURY, Hailsham Edn., Vol. 9, pp. 434, 435, para. 
745; and ror Oasss, see DIGEST, Vol. 15, pp. 776-782, Nos. 8305-8384. ] 

Cases referred to : 

*(1) R. v. Pearson (1835), 2 Lew. C.C. 216; 15 Digest 781, 8378. 

*(2) R. v. Rothwell (1871), 12 Cox, C.C. 145; 15 Digest 780, 8350. 
*(3) R. v. Palmer, [1913] 2 K.B. 29; 15 Digest 780, 8354; 82 L.J.K.B. 531; 
108 L.T. 814; 23 Cox, C.C. 377; 8 Cr. App. Rep. 191. j 

44 % vi reid Ye Otay RICE . a Digest 780, 8352. 

. v. Greening, [1 -B. 846; 15 Digest 781, 8 é AR CASE : 
a Sa fs rs EC. als ;. 9 Cr. je Rep. 105. Sorta aeons 
. v. Bire “ r. . Rep. 91; 1 i : : 
: 33 Cox, C.C. 679. pp. tvep 5 Digest 780, 8353; 109 L.T. 478 ; 


APPEAL against a conviction of murder before CHARLES, J., at the Nottingham 
Assizes. The facts are fully set out in the judgment of the court delivered b 
WROTTESLEY, J. i 

P. E. Sandlands, K.C., and Elizabeth K. Lane for the appella 

C. R. N. Winn for the Crown. ER avis 

Cur. adv. vult 

Lorp Gopparp, L.C.J.: Wrorres.ey, J., will d j 
eae will read the judgment of the 
WRortrtesLey, J. [delivering the judgment of: the court]: The 
was tried and convicted before CHartxs, J., at the Notheetart niet seats 
murder of his wife. He applied for leave to appeal against this conviction 
ats the ae ee tee application as the actual appeal. 

is wife’s body was discovered in the house in which the both lived 
Tuesday, Nov. 20, 1945. The appellant had recently been Raeaobileeed cat 
returned to his home. The medical evidence, which was not challenged, showed 
that the dead woman had received a wound on the head, which might have been 
caused by the hammer-head found in the hot cupboard near the dead bod 
Thére were various bruises on the body, caused apparently in a struggle but 
she had actually died from, being strangled by hand. It is-clear that she had 
been lying in the cottage in front of the fireplace since the previous Sunday 


C 
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night or early Monday morning. During the interval the appellant had left 
the house and gone to the house of a woman with whom he had been intimate 
during the last two years and to whom he told a story that his wife had left him. 
The opinion of the doctor who conducted the post mortem examination was 
that she had first been partially strangled, then struck on the side of the head 
so as to split the forehead, by a weapon such as the hammer-head, and finally 
finished off by strangulation. 
_ On Wednesday, Nov. 21, the appellant was stopped by the police, who were 
inquiring into the matter, and to them he said: “ All right, 1 know what you 
want me for.’’ Later after caution, he said : 

Yes, it happened on Sunday night. It was all over something she said. I hit her 
with a hammer-head from,out of the hot cupboard. 
When charged with murder, he said : 

There is only one answer to the charge, I admit it. 


Next day he made a statement in which he related the circumstances under 
which he had killed the woman. In this statement, after complaining that he 
had seen some persons winking in the direction of his wife in a public house 
that evening, and after saying that he had always had slight suspicions with 
regard to other men in the village, and that there had been suggestions to him 
concerning his own younger brother, he went on to say that with all this at the 
back of his mind a quarrel broke out when they got home on the Sunday night. 
A heated argument occurréd, in the course of which he alleged that she said : 

Well, if it will ease your mind, I have been untrue to you. I know I have done 
wrong, but I have no proof that you haven’t at Mrs. Shaw’s. [Mrs. Shaw was the woman 
to whom he had gone after killing his wife]. Admitted, she’s been a good friend to 
you and to me by having me at their house. 

With this, the appellant’s statement continues : 

I lost my temper and picked up the hammer-head from the hot box and struck her 
with the same on the side of the head. She fell to her knees and then rolled over on 
her back. Her last words being: ‘‘ It’s too late now, but look after the children.” 
She struggled just a few moments and I could see she was too far gone to do anything. 
I did not like to see her lay there and suffer, so I just put both hands round her neck 
until she stopped breathing, which was only a few seconds. 

In addition, the appellant went into the witness box and gave on oath practi- 
cally the same account of the killing. When asked in cross-examination : 

When you put your hands round that woman’s neck and gave pressure through 

your fingers, you intended to end your wife’s life, did you not ? 
He answered, “ Yes.”” Upon that evidence the judge at the trial told the jury 
that, having regard to the law, it was not open to them to find a verdict of 
manslaughter, and that that which was put forward as provocation by the 
counsel for the accused, wiz., the statement by the woman to the man that she 
had been unfaithful to him, was not such provocation as would justify them in 
returning a verdict of manslaughter instead of murder. 

We are clearly of opinion that, the judge was right in giving this direction 
to the jury upon this evidence. Generally speaking, the killing of a man or 
woman by a person who either intends to kill or do grievous bodily harm is 
murder, and the use of a lethal weapon such as a hammer-head or pick, or the 
employment of such a means as manual strangulation, is by itself sufficient 
evidence of such intention to kill or harm. On the other hand, the law has 
always recognised that provocation may induce a person to resentment and may 
thus negative the intention which is a necessary ingredient in the crime of murder, 
reducing the unlawful killing to killing without intention or malice, .and so to 
manslaughter. Thus, if a man be provoked by violence, such as a blow, and 
retaliate forthwith and death result from that retaliation, he will be guilty of 
manslaughter and not of murder, provided the retaliation be that which may be 
expected of an ordinary reasonable man so provoked, and in this connection 
the instrument used must be taken into account. A blow with the fist is a thing 
which may readily be expected in such circumstances, but a blow with an axe 
or a hammer is another matter. The test is whether that which provoked the 
retaliation was such as would deprive a reasonable man of his self-control and 
induce him to act hastily in the way in which the man accused in fact acted. 
It is not therefore surprising to find that one form of provocation which would 
reduce what would be murder to manslaughter is the sudden discovery by a 
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husband of his wife in the act of adultery; it is indeed difficult to imagine 
circumstances more likely to deprive a reasonable man of his self-control : 
see Pearson’s case (1), per PARKE, B. But it is to be noted that what PaRkKE, B., 
said-in that case was this (2 Lew. 216, at pp. 216, 217) : 

If a man kill his wife, or the adulterer, in the act of adultery, it ig manslaughter, provid- 
ed the husband has ocular inspection of the act, and only then. 

Nevertheless, in R. v. Rothwell (2), BLackBuRN, J., summing up to a jury in 4 
case of a man charged with murdering his wife, went so far as to say (12 Cox 
C.C. 145, at p. 147): 

As a general rule of law, no provocation of words will reduce the crime of murder 
to that of mansleughter, but under special circumstances there may be such a provoca- 
tion of words as*will have that effect ; for instance, if a husband suddenly hearing 
from his wife that she had committed adultery, and he having had no idea of such 
a thing before, were thereupon to kill his wife, it might be manslaughter. 


In that case the tongs were ready to the accused man’s hand, and with them 
he struck the woman the blow which killed her. That summing up of BLACKBURN, 
J., is not binding on this court, but in R. v. Palmer (3) this court, while not 
dissenting from it, refused to extend the exception to cover the case of a man 
engaged to be married to a. young woman whom he killed when the young 
woman had confessed to illicit intercourse with someone else. CHANNELL, A es 
delivering the judgment of the court, said ( [1913] 2 K.B. 29, at pp. 30, 31) 

It would perhaps have been more accurate in view of modern decisions if he had 
said that words cannot constitute sufficient provocation except in very special cir- 
cumstances. But the only special circumstances which have been held sufficient for 
that purpose are where the words involved a confession of adultery. It is well estab- 
lished law that if a husband discovers his wife in the act of adultery and thereupon 
kills her he is guilty of manslaughter only and not of murder. That has been extended 
in R. v. Rothwell (2) and R. v. Jones (4) to a sudden confession by a wife of past adultery, 
an extension which no doubt creates an exception to the general rule that provocation 
by words is not enough. The reason for that exception is that a sudden confession 
is treated as equivalent to a discovery of the act itself. 

Later in the same year this court refused to extend the rule to cover the 
case of a man and woman living together, but not married : see R. v. Greening (5). 
In both R. v. Palmer (3) and R. v. Greening (5) stress was laid upon the sudden- 
ness of the alleged confession in R. v. Rothwell (2). In R. v. Birchall (6), in laying 
down that mere suspicion of a wife’s adultery was not sufficient to reduce a 
husband’s homicide of the suspected person to manslaughter, the court said 
that the instance dealt with by BLackxsury, J., in R. v. Rothwell (2) was an 
extreme case, that there was no case which went any further and that in the 
opinion of the court there should be no extension of the doctrine there laid 
down. With this expression of opinion wé are completely in agreement. 

The appellant in the case before us was not informed of something of which 
he had no idea beforehand. He did not kill his wife by one blow alone, but, 
on his-own confession, after getting the denture out of her throat, which other- 
wise might have choked her, he then proceeded to strangle her to death. To 
hold that a killing in these circumstances could fall within the exception of 
the general rule that no words are sufficient provocation would be to extend 
the exception in two directions: first, to a case where the husband, himself 
unfaithful, had—and for some time had had—an idea that his wife had been 
unfaithful ; and, secondly, to a case where the killing was not the result, as in 
Rothwell’s case (2), of a mere blow, but to a course of conduct intermittous 
then repeated and prosecuted with determination until the man’s wife lay dead. 

For these reasons we think that the appeal must be dismissed. We think 
that it: cannot be too widely known that a person who, after absence for some 
reason such as service, either suspects already, or discovers on his return, that 
his wife has been unfaithful during his absence, is not on that account even 
if she confesses the adultery, a person who may use lethal weapons upon ‘his 
vues and, if that violence should result, in her death, claim to have suffered 
ca ‘heal ahenels tee would reduce the crime from murder to manslaughter. 

Solicitors : Registrar, Court of Criminal Appea ; Di 
of Public Prosecutions (for the Presiies FEE Oe cata Pol at eae 


[Reported by R. Henpry Wurirez, Esq., Barrister-at-Law.] 
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JORDAN v. LIMMER & TRINIDAD LAKE ASHPHALT CO., LTD. 
AND ANOTHER. 


[Kine’s Brncu Division (Atkinson, J.), March 19, 1946.] 
Damages—Special damage—Loss of earnings through injuries—No deduction in 
respect of income tax. 

In assessing the amount of special damage to be awarded for loss of earnings 
due to absence from employment a. a result of personal injuries by accident, 
no deduction should be made in respect of income tax to which the plaintiff 
would have been liable, if he had been able to continue in employment. 

(EDITORIAL NOTE, A sum of money awarded as special damages for loss of earnings 
is something different in principle from the lost earnings, which provide the measure 
for the purpose of assessment. Such a sum is not “ income ”’ assessable to income tax, 
and an employer is not entitled to have the damages reduced because, if the sum 
had been paid as earnings, it would have been subsequently reduced by being charged 
to tax. ArTxrnson, J., suggests that the introduction of P.A.Y.E. may have altered 
the matter, but it would seem that this system, which is mere matter of machinery 
having no effect on liability to assessment, cannot make 4 sum taxable if it were not 
so before, nor can it alter the quality of a sum awarded as damages. 

Case referred to: 
*(1) Fairholme v. Firth & Brown, Lid. (1933), 49 T.L.R. 470; Digest Supp.; 149 
L.T. 332. 

Action for ddmages for personal injuries. The facts are sufficiently set out 
in the judgment, the report of which is confined to the question raised as to 
whether income tax, which would have been payable if the plaintiff had been 
able to continue in employment, should be taken into account in assessing the 
amount of special damage in respect of loss of earnings. 

G. Russell Vick, K.C., and Guy W. Willett for the plaintiff. 

Stephen H. Murray for the defendants. 


Atkinson, J.: The plaintiff met with an accident in Jan. of last year 
and the defendants accept responsibility . . . The first question that arises 
is with regard to the special damage, which is agreed at £385 19s., provided 
that his loss of wages at £11 10s. 6d. is taken at the full figure. The argument 
for the defendants is that, if he gets that figure, he is getting more than he would 
have got, and that the only liability is to compensate him for his loss, and that 
he would have had a deduction of maybe £3 or thereabouts from that £11 10s. 6d. 
That point has been settled adversely to the defendants by Fairholme v. Firth 
& Brown, Ltd., (1). It was certainly before the days of the employer being 
compelled to deduct income tax; but the same point was relied upon. 
That was a case where a man had been wrongfully dismissed, and the damages 
were very large, £18,000, subject to this question whether the income tax which 
he would have had to pay ought to be deducced. There they knew exactly 
what the income tax would have been, because they knew what his salary 
had been, or would have been, and they knew what the income tax had been. 

pu Parca, J., said that it was agreed that one of the issues remaining to be 
determined in the action was whether the fact that the plaintiff would have 
been liable for income tax and/or surtax in respect of his salary if it had been 
paid under the agreement was as a matter of law to be taken into account 
in assessing the damages and, if so, what deduction, if any, was to be made 
from the £18,000. The question whether any sum awarded to the plaintiff 
by way of damages in the action was liable to income tax and/or surtax was 
not argued. Without deciding that point, he assumed that it was not so liable. 
Therefore the judge dealt with the point on a footing adverse to the plaintiff. 
It was perfectly plain that the plaintiff would be getting a sum of money from 
which no deduction would be made, although he would have had to pay a sub- 
stantial slice out of it in income tax if he had earned the money. Ineed not read 
the judgment, but the judge said that he would be reluctant to give a decision 
which would seek to alter an inveterate practice unless he were convinced 
that the practice was inconsistent with principle and unjust; and he was 
not so convinced in the present case. On the contrary, he was of opinion 
that it was right in principle, in assessing damages as between master and 
servant, to have no regard to the servant’s liability to the Crown, which was 


truly res inter alios acta. 
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I am not bound by a judgment of a judge sitting in a court of first instance, 
but one is very loth to depart from a principle which has been so clearly enunciated. 
The true way of looking at it is this. What were his contractual rights against 
his employer ? His contractual right was to receive £11 10s. 6d. in wages, 
and the mere fact that some of that had to go, or would have gone, to the Inland 
Revenue does not seem to me to affect the question: What was the amount 
of his wages ? That was what he was entitled to receive, subject to a deduction 
of what was due to the Crown. If the principle of an employer being made to 
deduct income tax has in any way altered the law, it may have altered it 
in this respect, that the Inland Revenue may possibly now consider that they 
are entitled to assess a plaintiff recovering damages which include loss of wages. 
They may now raise the question whether they are entitled to some payment 
out of it; but that is a matter for them. If they do not take that view, or if 
they take that view and fail, that is so much the better for the plaintiff. The 
plaintiff will get more than he would have got, but the practice of ignoring 
that is too well established now for at any rate a judge of first instance to 
interfere with it. Therefore in the figure I am going to give I shall include 
the full sum of £385 19s. 

The next matter in respect of which the plaintiff is entitled to damages is 
pain and suffering. . . 

The sum at which I have arrived, including special damage, is the figure of 
£985 19s. 

Judgment for the plaintiff for £985 19s., and costs. 

Solicitors: Ponsford & Devenish (for the plaintiff); Ince, Roscoe, Willis & 
Glover (for the defendants). 

[Reported by P. J. Jounson, Esq., Barrister-at-Law.} 


AUSTRALIAN MUTUAL PROVIDENT SOCIETY v. INLAND 
REVENUE COMMISSIONERS. 

(Court or AppEaL (Lord Greene, M.R., Somervell and Cohen, L.JJ-), 
February 22, 25, March 7, 1946.] 

Income Tax—Provident society—Non-resident—Head office in Australia, branch 
office in London—Income from investments of life assurance fund—Taxation 
of income from business carried on by London branch—Basis for ascertaining 
imcome so chargeable—Income from certain investments exempted from United 
Kingdom tax by statutory provision—Assessments to tax excessive by reason 
of error in returns—Relief—Method of computation to be followed in respect 
of portion of income specifically exempted from tax but included in income 
from invesiments chargeable to United Kingdom tax—Income Tax Act, 1918 
(c. 40), s. 46, Sched. C, r. 2 (ad), Sched. D, Case III, r. 3 (1), (2), (4), Miscel- 
laneous Rules, r. 7—Finance Act, 1923 (c. 14). s. 24. 

The appellant society, the Australian Mutual Provident Society, claimed 
relief under the Finance Act, 1923, s. 24, on the ground that the assessments 
to tax made upon it for the years 1937, 1938, 1939 and 1940 were excessive 
by reason of an error or mistake in the returns made by it for the purposes 
of those assessments. The income from the investments of the society’s 
life assurance fund included interest and dividends which by the provisions 
of the Income Tax Act, 1918, namely, (i) sect. 46, (ii) Sched. C, r. 2 (d) 
(iii) Sched. D, Miscellaneous Rules, r..7, were exempt from income tax 
in the United Kingdom because the society was not resident here. In 
1937 the total income from the investments of the appellant society’s life 
assurance fund was £4,145,067, of which £72,354 was income exempted 
from tax in the United Kingdom. The fraction of the total income, in 
accordance with the Income Tax Act, 1918, Sched. D, Case ITI, r. 3 and the 
regulation made by the Comnnissioners of Inland Revenue thereunder 
was .05565268, and it amounted to £230,684, which, by r. 3 (1) was to be 

« deemed to be “ profits’ chargeable to tax under Sched. D. Case III. But 
since the total income included £72,354 the appellant society claimed 
relief in respect of that sum which was not by law chargeable. The Com- 
missioners of Inland Revenue recognised the validity of the claim by 
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deducting from the total income £72,354, thereby reducing the i 
from £4,145,067 to £4,072,713, with the result that the tae wteceeatne 
to income tax under the Income Tax Act, 1918, Sched. D, Case III, r. 3 
was £226,646. The appellant society contended that the Income Tax Act, 
1918, Sched. D, Case III, r. 3, afforded no warrant for making any reduction 
of the total income from the investments of the life assurance fund since 
the rule provided that the income chargeable to tax under Sched. D should 
be a portion of any income of the society from the investments of its life 
assurance fund wherever received. Further the appellant society con- 
tended that the sum of £72,354 ought to besdeducted, not from the total 
income of £4,145,067 but from £230,684, wh was deemed to be “‘ profits 
comprised within Sched. D,”’ with the result that the chargeable income 
would become £158,330. The appellant society based this contention on 
the Income Tax Act, 1918, Sched. D, Case III, r. 3 (4), which provides 
that: ‘‘ Where a company has already been charged to tax, by deduction 
or otherwise, in respect of its life assurance business, to an amount equal 
to or exceeding the charge under this rule, no further charge shall be made 
under this rule, and where a company has already been so charged, but 
to a less amount, the charge shall be proportionately reduced ”’ :— 

Hetp: the correct procedure in computing the appellant society’s 
liability to tax would be to deduct the sum of £72,354, being income exempted 
from United Kingdom tax, from that fraction of £230,684, deemed to be 
profits under Sched. D, reducing the chargeable income to £158,330, and 
not from the total income of the company, 7%.e., £4,145,067, reducing the 
chargeable income to £226,646. 

bey lien v. Bank of New Zealand (1) and Cadbury Bros., Ltd. v. Sinclair (2) 
applied. 

Decision of MACNAGHTEN, J. ( [1946] 1 All E.R. 236) reversed. 

[EDITORIAL NOTE. The Court of Appeal reverse the decision of the court below, 
holding that the method of calculation adopted by the Commissioners in regard to the 
profits of non-resident insurance companies is not justified. The principle deducible 
from the authorities is that where an exemption is conferred by statute, the Crown 
must not get the tax either directly or indirectly and the sub-paragraph in issue. must 
accordingly be construed so as to avoid this result. 

As To INVESTMENT INCOME Or FoREIGN ASSURANCE COMPANIES, see HALSBURY, 
Hailsham Edn., Vol. 17, p. 185, para. 383 ; and For Casss, see DIGEST, Vol. 28, 
pp. 57-61, Nos. 293-209.) 

Cases referred to: 
*(1) Hughes v. Bank of New Zealand, (1938] 1 All E.R. 778; [1938] A.C. 366 ; Digest 
Supp. ; 107 L.J.K.B. 306; 158 L.T. 463; 21 Tax Cas. 472. 
*(2) Cadbury Bros., Lid. v. Sinclair, [1933] 103 L.J.K.B. 29; Digest sSupp.; 149 
L.T. 412; 18 Tax Cas. 157. 


AppraL: by the taxpayer from a decision of MACNAGHTEN, J., dated Nov. 

26, 1945, and reported ([1946] 1 All E.R. 236), where the facts are fully set out. 
1. Millard Tucker, K.C., and J. S. Scrimgeour, K.C., for the appellants. 

The Solicitor-General (Sir Frank Soskice, K.C.), and Reginald P. Hills for the 

respondents (Commissioners of Inland Revenue). 

Cur. adv. vult. 

Lorp GREENE, M.R. : The judgment of the court will be read by SOMERVELL, 


L.J. 

SoMERVELL, L.J.: The appellant carries on mutual life assurance business, 
the head office being in New South Wales, with a branch in London. The 
assessment of such a business to income tax is dealt with in r. 3 to Case III 
of Sched. D. Under that rule the assurance company preserves its character 
as a non-resident, but the rule provides for a notional apportionment of the 
income from the investments of its life assurance fund either in accordance 
with the principle stated in r. 3 (2), or, in the case of assurance companies with 
their head offices in British possessions, in accordance with a regulation made 
by the Commissioners of Inland Revenue. Such a regulation was made in the 
present case on the application of the appellant, and no question arises as to its 
terms. R. 3 (2) provides that only that part of the income apportioned to 
he income of the branch in the United Kingdom is to be charged to 


represent t : 
tax. This must be read with r. 3 (4) which reads as: follows : 
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Where s company has already been charged to tax, by deduction or otherwise, in 
respect of its life assurance business, to an amount equal to or exceeding the charge 
under this rule . . . and where a company has already been so charged, but to @ 
less amount, the charge shall be proportionately reduced. 


The effect of this is to allow the company to set off against the tax which would 
otherwise be chargeable on the apportioned income on its life assurance fund, 
the tax to which it has been charged by deduction or otherwise, not in its capacity 
as an assurance company, but in its capacity as holder or owner of United 
Kingdom investments. It is allowed, in other words, to attribute to the 
business carried on by the ranch the whole of the tax charged on United 
Kingdom investments. 

The dispute in the present appeal arises from the fact that the appellant 
at all material times held, as part of the investments representing its life assur- 
ance fund, securities and investments, the interest and dividends on which are 


exempted from United Kingdom income tax, if in the beneficial ownership ~ 


of a non-resident, either under the Income Tax Act, 1918, s. 46, or under Sched. 
C, r. 2 (d), or under Sched. D, Miscellaneous Rules, r. 7. These exemptions 
apply to certain British Government securities, and to certain other securities 
outside the United Kingdom which normally become liable to United Kingdom 
income tax, because the interest or dividends are payable in the United King- 
dom. We refer to investments falling under these provisions as exempted 
investments. 

The effect of these exemptions was considered in Hughes v. Bank of New Zealand 
(1). In that case the Bank of New Zealand had a branch office in London. 
The branch was admittedly assessable to income tax under Case I of Sched, D 
on the profits arising from the trade exercised at the London branch office. 
The London branch held, as part of its assets, certain exempted investments, 
the interest on which was included in the trading receipts in the profit and loss 
account of the London branch. All the classes of exempted securities, as referred 
to above, were involved. Though the argument in respect of each class differed, 
the Crown submitted that none of the exemptions applied when the interest, 
as in that case, came under computation as a trading receipt of a trade exer- 
cised in the United Kingdom, but that they should be limited to cases where 
the owner would, apart from the exemption, be liable under Sched. C or Case 
III of Sched. D. The Crown took a further point that, if the exemption applied 
so as to strike the interest out of trading receipts, the expenses referable to the 
acquisition of the investments should be struck out of the other side of the 
account. The Crown failed on all points. It was held that the exemptions 
being absolute and unlimited must be construed as excluding the interest from 
the computation under Case I. It was also held that the expenses, namely, 
the cost of obtaining the capital engaged in the exempted investments, was 
deductible, being an expense wholly and exclusively laid out for the purpose of 
the trade of the London branch. This right to deduct was, in other words, not 
affected by the fact that the interest was excluded from the income tax com- 
putation. 

This is a clear authority for the unqualified effect to be given to the exemptions 
and the question is how it has to be applied in the present case. For the purposes 
of the argument. both sides used round figures, which we will adopt, to illustrate 
the rival contentions. Assume the total income of a life assurance fund is 
£500,000. Applying the apportionment formula, one quarter of this, i.e., £125,000 
is, under r. 3 (1), chargeable to tax in respect of the Uuited Kingdom branch 
cna The £500,000 income includes £50,000 income from exempted invest- 
ments. 

Counsel for the appellants contended that the £50,000 should 
the £125,000 leaving £75,000 to bear tax at the standard ab atari ed 
if the securities had been clfarged to tax, that tax would have all been brou ht 
in in relief of the company’s tax liability under r. 3. Full effect would BS 
given to the exemption, unless the whole of the tax from which the securities 
were exempted was deducted from the tax which would have been payable if the 
whole of the life assurance fund had consisted of foreign investments not charged 
to tax by deduction or otherwise. The Solicitor-General in effect said that the 
reve a ae rule being a notional apportionment, a quarter of the £50,000 should 

© treated as apportioned to the business done by the United Kingdom branch. 


F 
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He therefore deducted £12,500 from the £125,000, leaving’ £112,500 to bear tax 
at the standard rate. 

The actual method adopted by the Revenue which the Solicitor-Gencral 
supported in the alternative, though it led to the same result, was on a different * 
basis. The Revenue deducted the £50,000 from the total income before apportion- 
ment, applying the apportionment fraction of one quarter to what was left. 
The judge, who found in favour of the Crown, considered that the first approach 
was in accordance with the rules and with principle. We agree with the judge 
as to the proper method of formulating the argument for the Crown, though it 
ey = there is little, if any, difference in principle as there is clearly none in the 
result. 

Counsel for the appellants relied on Sinclair v. Cadbury Bros. (2). That was a 
case in which the company was the lessee, at an annual rent, of land on which it 
built a factory. The land was, by an Act of Parliament of 1660, exempted from 
taxation, and the land was therefore not assessed under Sehed. A. R. 5 to 
Cases I and II of Sched. D, as amended in 1926, provided that the computation 
of tax was to be made exclusive of the annual value of land occupied for the pur- 
poses of the trade, and separately assessed and charged under Sched. A. The 
argument for the Crown was based on the concluding words introduced in 1926. 
This land was not assessed under Sched. A, and, therefore, it was argued its 
annual value could not be excluded. The company sought to deduct the annual 
value. This court, reversing Frnuay, J., held that the deduction was admissible. 
Lorp HanwortH, M.R., held that, unless the deduction was allowed, the court 
would be failing to give effect to the immunity conferred by the Act of Parlia- 
ment. In other words, and this is stated by P. O. Lawrence, L.J., the occupiers 
would be ‘‘ indirectly taxed ’’ in respect of land which was given immunity 
by Act of Parliament. Counsel for the appellants relied on this case as one in 
which there was no attempt to tax the exempted property directly. The court 
proceeded on the basis that you must look at the result. If the land had not 
been exempted, the Crown would have got the Sched. A tax ultimately borne 
by the owner, and the company would have deducted the annual value. By 
refusing to allow the deduction the Crown were indirectly collecting the Sched. 
A tax from the company. 

This, and the earlier cases, lay down quite clearly that, if an exemption. is 
conferred, the Crown must not get the tax either directly or indirectly. The 
application of this principle to the present case is not without difficulty. The 
exempted securities were held as part of the general life assurance fund of the 
appellant. They were not, as in the New Zealand Bank case (1), assets of the 
London branch. As r. 3 is based on the principle of apportionment, one might 
expect to apportion to the United Kingdom branch the appropriate proportion 
and allow the exemption on that amount to operate on the tax liability of the 
branch. The remainder would go tax free to the funds of the business employed 
outside the United Kingdom. The argument of counsel for the appellants 
depends on the wording and implications of r. 3 (4) which is dealing with income 
from United Kingdom sources charged to tax. Its broad result is to allow that 
charge, which would, of course, exist, even if the company had no branch here, 
to be set against the tax otherwise exigible on the apportioned income. This 
may operate as a considerable inducement to a foreign assurance company to 
establish a branch here. If, for ordinary commercial reasons, it holds United 
Kingdom securities producing £50,000 of income which would suffer tax by 
deduction, it can open a branch here without paying any further tax until 
the income as apportioned to the branch business under the rule exceeds £50,000. 
The words of the rule do not, in our opinion, apply to income from exempted 
securities in the sense which counsel for the appellants [Mr. Scrimgeour] sug- 
gested. He wished to construe r. 3 (4) as meaning in effect that the credit 
given under it should be extended so as to include the tax which would have 
been paid on the exempted securities if they had not been exempted. The 
language will not bear such a construction. Nevertheless, the rule must be 
construed together with the exempting provisions which, in our opinion, must a 
regarded as paramount. In so far as the rule, if taken in isolation, ior 
have the effect of indirectly depriving the company of any part of the bene ¥ 
of the exemption, its operation must be cut down so as to prevent any suc 
result, and to allow the exemption to operate to its full extent. This appears 
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to us to be the effect of the authorities cited to us. In the present case, if there 
had been no exemption, the appellant would have suffered tax by way of 
deduction on £50,000. In computing the liability of the United Kingdom 
branch, the tax on the apportioned income would have been reduced by the 
tax on that £50,000. In other words, the burden of the tax for which credit 
is to be given under r. 3 (4) is treated as a burden falling on the business carried 
on by the branch. The branch is not fully relieved of that burden as, under 
the exemption provisions, it ought to be, unless its further tax liability on the 
excess of the apportioned income over the income of the investments in question 
is left unaffected. On the figures set out the £50,000, if charged, would have 
left £75,000 to bear tax. If the burden of the tax on the £50,000 is to be wholly 
removed, the figure of £75,000 must not be increased. On the Crown’s argument, 
as appears above, the figure would be increased to £112,500. If, therefore, 
the capital producing the £500,000 had originally been held by the company 
in the form of investments taxed by deduction, and those investments had 
been sold, and the proceeds re-invested in exempted securities, the result would 
have’been that the tax liability of the company under r. 3 would have gone up 
from the tax on £75,000 to the tax on £112,500 merely by reason of the change 
to exempted securities. This, as it seems to us, would deprive the company 
of the greater part of the benefit of the exemption. 

For these reasons, we think the appeal should be allowed. 

Appeal allowed with costs. Leave to appeal to the House of Lords. 

Solicitors: Bell, Brodrick & Gray (for the appellants): Solicitor of Inland 
Revenue (for the respondents). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


W. S. TRY, LTD. v. JOHNSON (INSPECTOR OF TAXES). 
[Court or AppEAL (Lord Greene, M.R., Somervell and Cohen, L.JJ:), 
February 26, 27, 28, 1946.] 


Income Tax—T rade receipt—Company engaged in ribbon development—Com- 

pinche ie Pah pane GA die year of assessment—Income Tax 
ct, 1918 (c. 40), Sched. D, Case I—Restriction of Ribbo lopmen 

1935 (c. 47), ss. 1, 2, 7, 9. , ae ses 

Income Tax—Appeal—Point of law not raised before Commissioners—Right to 
raise on appeal. 

Under a contract of sale dated Nov. 10, 1937, the appellant c 

took over the business of building contractors and estate davslapenstoaecat 
on by one T. In 1936, T.’s application to build houses on land acquired 
for that purpose had been refused. After the transfer of the business to 
the appellant company an application was again made and refused. The 
appellant company then agreed to a proposal to sell the land to the local 
county council. By an agreement dated Jan. 9, 1940, T., on behalf of the 
appellant company, agreed. to sell the land to the local county council 
the purchase price being specified in the agreement as £5,350, of which 
£4,800 was stated as being in full settlement of the claim for compensation 
lodged by T. under the Restriction of Ribbon Development Act, 1935, s. 9 
The sum of £5,350 was duly paid to the appellant company, ‘credited in 
their trading account for their financial year ending on Dec. 31, 1940 
and included in the assessment made upon the company for the year 1941-42. 
The General Commissioners found that the sum of £4,800 was not a tradin ; 
receipt and should not be taken into account in computing the profits of the 
company assessable to income tax under Sched. D. On appeal, by wa of 
case stated, to the King’s Bench Division, which reversed the aanints 
of the Commissioners, counsel for the appellant, company, for the first bintins 
attempted to raise the question of the appropriate year of assessment rs ; 
which the payment should be referred, but the judge refused to allow the 
point to be argued. In the Court of Appeal counsel for the a ellant 
company conceded that the payment to the company was in Sh ean 
of a trading receipt and confined his argument to the question of the a xe 
priate year of assessment. He contended that the proper date to be taken 
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was not the date of receipt of the money nor the date when the mon 
became payable, but the date when the Tight to it arose, which eros 
alternatively as the date of refusal of consent or the date of the putting 
in of the claim :— 

HELD: (i) the appellants were entitled to raise a fresh point of law 
on the facts as found by the Commissioners. 

(ii) under the Restriction of Ribbon Development Act, 1935, a claim 

A by a frontager who was affected by, or claimed to be affected by a restric- 

tion, was so hedged round with uncertainty and speculation, that the date 
on which he could be said to be entitled to compensation, and a fortiori 
to any fixed quantum of compensation, could not be put earlier than the 
date of the final award, if the matter went:to arbitration, or the date of the 
final agreement, if it was settled by agreement, in this case Jan. 9, 1940. 

(iii) on the facts as found by the Commissioners the appropriate year of 


B assessment was fixed, as a matter of law, as the year 1941-42. 
Decision of MACNAGHTEN, J., ({[1946] 1 All E.R. 165) affirmed on other 
grounds. 


. [EDITORIAL NOTE, The decision in the court below turned upon the question 
whether compensation payable for refusal to permit development was to be treated as a 
trade receipt. This point is not taken in the Court of Appeal, where the question 
argued is the appropriate year of assessment, a question which, although not argued 
C before MAcNAGHTEN, J., is held to be open on the facts as found by the Commissioners. 
Ap examination of the provisions of the Ribbon Development Act shows that the 
right of a frontager to compensation contains so many elements of uncertainty, both as to 
the right itself, ‘and as to the quantum, that it cannot be regarded as a trade receipt 
for the purpose of ascertaining the year in which it falls to be assessed, until it is finally 
fixed by arbitration award, or by agreement. 
As To CoMPENSATION AS TRADE ReEcEIPT, see HALSBURY, Hailsham Edn., Vol. 
D 17, pp. 125-128, paras. 235-240 ; and ror Casgs, see DIGEST, Vol. 28, pp. 17-20, 
Nos. 87-99.] 
Cases referred to : 
*(1) Inland Revenue Comrs. v. Newcastle Breweries, Ltd. (1926), 95 L.J.K.B. 936 ; 
Digest Supp.; 135 L.T. 618, C.A.; affd. sub nom. Newcastle Breweries, Ltd. 
v. Inland Revenue Comrs. (1927), 96 L.J.K.B. 735; 137 L.T. 426; 12 Tax 
Cas. 927, H.L. 
E (2) A.-G. v. De Keyser’s Royal Hotel, [1920] A.C. 508; 11 Digest 546, 499; 89 
L.J.Ch. 417; 122 L.T. 691; H.L., affg. S.C. sub nom. Re De Keyser’s Royal 
Hotel, Ltd., De Keyser’s Royal Hotel, Ltd. v. R., [1919] 2 Ch. 197, C.A. 
*(3) Ensign Shipping Co., Ltd. v. Inland Revenue Comrs. (1928), 139 L.T. 111; Digest 
Supp.; 12 Tax Cas. 1169. ’ 
*(4) Lambert Bros., Ltd. v. Inland Revenue Comrs. (1927), 12 Tax Cas. 1053; Digest 
Supp. 
*(5) Holden agae) & Sons, Ltd. v. Inland Revenue Comrs. (1924), 12 Tax Cas. 768 ; 
F Digest Supp. ; 
*(6) Hall (J.P.) & Co., Ltd. v. Inland Revenue Comrs., [1921] 3 K.B. 152; Digest 
Supp.; 90 L.J.K.B. 1229; 125 L.T. 720; 12 Tax Cas. 382. ; 


AppEAL by the taxpayer from an order of MACNAGHTEN, J., dated Nov. 30, 
1945, and reported ([1946] 1 All E.R. 165), where the facts are fully set out. 

J. Millard Tucker, K.C., and John Clements for the appellants. 

Sir Patrick Hastings, K.C., and Reginald P. Hills for the respondent. 


Lorp GREENE, M.R.: This appeal relates to two sums of money received 
by the appellants, who are an estate development company, by way of compensa- 
tion under the Restriction of Ribbon Development Act, 1935. Those sums 
were included in an estimated assessment for the year ended Apr. 5, 1942. 

On the appeal by the appellant company to the General Commissioners for 
the Uxbridge Division it was not suggested, as we are told, that this was not the 
H correct year. In fact, nobody said anything about the year. The company 
itself had brought these sums into its trading account for its financial year ending 
Dec. 31, 1940, and on that basis they would be taken into account in the assess- 
ment for the year ending Apr. 5, 1942. The Commissioners, not having had 
argued before them, or indeed, raised by either of the parties, the question 
of the appropriate year, in their decision merely found that the sums in question 
were not trading receipts, and should not be taken into account in computing 
the profits of the company assessable to income tax under Sched. D. What the 
Commissioners were doing there seems to me to be quite clear, particularly when 
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the contentions of the parties are looked at. They were deciding the question 
of principle whether or not these receipts were in their nature trading receipts. 
Having decided that tney were not, no question of the appropriate year would, 
of course, arise. They appear, however, to have been conscious that there 
might be a question, because in para. 1 of the case they say this : 

The appropriate year of assessment has not been discussed, and is only material 
should the High Court decide that the finding of the Commissioners in the matter 1s 
erroneous in point of law. 

On appeal to the King’s Bench Division by the Crown, the company, for the 
first time, attempted to raise the question as to the appropriate year of assess- 
ment. MACNAGHTEN, J., declined to allow that point to be argued. He expressed 
no opinion as to whether the point which he thought counsel for the company 
wished to argue was good or bad. But it is fair to say that before us counsel 
for the company complained that the judgment of the judge does not accurately 
represent its nature. But the judge decided the case on the facts found by 
the Commissioners ; and he ended up as follows : 


But as far as the sum of £5,350 is concerned, namely, the price paid for the land, 
including the compensation due under the Restriction of Ribbon Development Act, 
1935, s. 9, the General Commissioners must include that sum in the assessment. 


He appears to have come to that conclusion on the footing that, although the 
Commissioners did not find that the year of assessment was the appropriate 
year, nevertheless, on the facts as found, they could not have come to a different 
conclusion. I cannot agree with the action of MACNAGHTEN, J., in refusing 
to hear argument on the question of the appropriate year. It was a question 
which, as counsel for the company strongly urged before us, was susceptible 
of being answered on the facts asfound. Counsel before us made two alternative 
suggestions. The first was that we should decide the question on the facts 
as found ; and the other was that we should send the case back to the Commis- 
sioners to find any further facts should the finding-of such facts be necessary. 
I express no opinion as to the view I would have taken of counsel’s submission 
if it had been necessary to send the matter back to the Commissioners to find 
further facts I have come to the conclusion that the question is open to counsel 
to argue on the facts as found. I am of opinion that on the facts as found 
the view taken by MacnaGHTEN, J., was right. 

The question that was argued before the Commissioners, namely, whether 
these payments were in their nature trading receipts, was not argued before us. 
The view taken by MacnaGutTeEn, J., that the Commissioners were wrong on 
that matter was accepted in this court by counsel for the company, and he 
confined his argument to the question of the appropriate year to which the 
payments should be referred. 

The importance of the matter is due to the repercussions that this income 
tax question will have on the excess profits tax of the company. I think it 
is true to say, as counsel on both sides suggested to us, that the importance 
of questions similar to that which we have to decide really arose for the first time 
to any serious extent when the excess profits duty was introduced during the 
last war. For income tax purposes it used not to be of any great importance 
whether or not a payment was related to one year rather than another. Put, 
in dealing with a temporary tax like excess profits duty or excess profits tax, 
obviously the year to which a receipt is to be attributed may have great import- 
ance. Accordingly, counsel for the company was anxious to get the receipts 
out of the company’s year 1940, saying that whatever year they are to be attri- 
buted to, it cannot in law be the year 1940. 

To understand his argument it is necessary to look more closely at one or two 
of the facts, and to examine in some detail the Restriction of Ribbon Develop- 
ment Act, and a certain number of authorities which were quoted. The pieces 
of land in respect of which this compensation was paid were ucquired by the 
company from one Try, who carried on a business of estate development which 
was acquired by the company under a contract of sale dated Nov. 18, 1937. On 
July 3, 1936, at a time when Try was in the saddle, the highway authority, the 
Buckinghamshire County Council, refused its consent to the construction of 
works on one of these pieces of land in accordance with the powers given to it 
under the Act, That was the date of refusal. : 
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The main argument of counsel for the com any, in opening the appeal, was 
that the dates of refusal were the dates to which these bens Seeiid be dated 
back. He said in the case of the first piece of land the receipt must be attributed 
to the year 1936, and therefore should have come into Try’s profits for that year. 
In the case of the second piece of land the notice of refusal of consent was dated 
Oct. 11, 1938, some 11 months after the company had taken over the business 
from Try. There could be no question that the company -was the proper person ° 
to be assessed in respect of that receipt. 

In 1938 a claim for compensation was lodged in respect of both pieces of land. 
In his reply counsel for the company said that the payments should be attributed 
to the date of the claim instead of the dates of refusal. Therefore, so far, there 
were two suggested dates of refusal. 

The next date to which I need refer is Jan. 9, 1940. On that date a written agree- 
ment was entered into between Try on behalf of the company, and the Bucking- 
hamshire County Council, the highway authority, for the sale of the land in question, 
for the sum of £5,350, of which the sum of £4,800 was stated to be in full settle- 
ment of the claim under the Restriction of Ribbon Development Act, 1935. The 
balance of £550 was left as the residual value of the property subject to the 
restrictions. There is no question that this £550 is an.itern of receipt by the 
company to be taken into account for the year of its receipt, namely, 1940. The 
reason why receipts on account of the sale of land come into the trading accounts 
of this company is because the land is the company’s stock in trade, its business 
being to buy and sell and develop land. 

1 may mention one point in connection with that agreement just to get it out 
of the way. It was suggested in argument (and it was, indeed, the Crown’s case 
and it was what MACNAGHTEN, J., thought) that the date to which the receipt 
of this compensation must be attributed is the date of that agreement because 
it was on that date, and not before, that the compensation became payable. 
Counsel for the company, while not himself putting forward the date of agree- 
ment as the correct date, said that if the date of agreement is to be taken as the 
correct date he would still be entitled to succeed, because, on the facts as found, 
there was an agreement to pay compensation before the written agreement of 
Jan. 9, 1940, and that would have been sufficient for his purpose, since the 
antecedent agreement, which he submitted had been made, would have been 
outside the year 1940. 

In my opinion there is nothing in that argument. On the true construction of 
this case, it seems to be clear as anything can be that no agreement was reached 
before Jan. 9, 1940. The incident on which counsel for the company relies 
appears in the case under date July 31, 1939, when the district valuer advised 
the company’s solicitor that he was reporting to the county surveyor that com- 
pensation had been provisionally agreed at a sum of £4,800. In the next 
paragraph under date Sept. 5, 1939, appears this passage : 

More than a month after the agreement had been reached as to the amount of com- 
pensation the district valuer opened negotiations on behalf of the county council for 
the purchase of the freehold. 

Those were the negotiations which ultimately led to the agreement of Jan. 9, 1940, 
Counsel for the company wishes to extract from those two statements in the case 
an agreement come to in the year 1939. In my opinion, it is quite impossible to 
extract anything of the kind. The agreement to pay compensation necessitated 
the agreement of the highway authority itself. Neither the district valuer nor 
the county surveyor would have power to make any such agreement. What they 
did is referted to as a ‘‘ provisional agreement,” and that clearly means subject 
to the sanction of the highway authority. When, in the next paragraph, reference 
is made to ‘‘ more than & month after the agreement had been reached as to thé 
amount of compensation,” it is quite clearly referring to the provisional agree- 
ment which had been come to by the district valuer. There is nothing there 
which in any way could bind the highway authority to the payment of anything. 
It was only when the actual agreement, to which the highway authority, by its 
clerk, was a party, of Jan. 9, 1940, was made that any compensation ere 
payable at all. Counsel for the company suggested that the ack ie re) ene 
proper date of the agreement should go back to the ear aoe : 
suggestion I certainly am not prepared to accede. It would not be right to ae 
the company a second chance of getting a more favourable finding of fact, whic 
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would be contradictory to the facts as already found. The case must be taken as 
it stands. On its true construction the date of the agreement was Jan. 9, 1940, 
and not one penny of compensation became payable before that date. 

‘It is now necessary to examine the Act itself, which is a very complicated 
piece of legislation. Its object was to impose restrictions upon development 
along the frontages of roads. 

In the first fasciculus of sections, which is headed ‘* Restriction of Ribbon Devel- 
opment,”’ by sect. 1, the highway authority is empowered by resolution to adopt 
a standard width for any road, and, if the Minister approves that resolution, 
a restriction comes immediately into force, subject to exemptions contained in 
the Act. ‘‘ Restriction ”’ is thus defined : 

_ it shall not be lawful without the consent of the highway authority—(a) to 

construct, form or lay out any means of access to or from the road ; or (6) to erect or 
make any building or permanent excavation, or to construct, form, or lay out, any 
works upon land nearer to the middle of the road than a distance equal to one-half 
of the standard width adopted. 
“ Restriction,” therefore, comes into force when the resolution is approved by 
the Minister and the approval is advertised in accordance with the Act. The 
restriction, however, can be lifted by a eonsent given by the highway authority. 
If the argument of counsel for the company be right—and I shall refer to it more 
in detail later—it would appear that immediately a restriction came into force 
an inchoate right to compensation would have arisen. He, however, put the 
date when the right to compensation arises as at the date of the refusal by the 
highway authority to give its consent under the section. I do not think for the 
present purposes it matters very much. Under sect. 1 (3) power is given by 
resolution passed and approved in the same manner to adopt a different standard 
width. Of course the adoption of a different standard width may affect one way 
or the other the frontagers on the roads because the restrictions imposed by 
sect. 1 are related to the access to the road and the distance from the middle of 
the road which is to be the new building line. Accordingly, whenever the high- 
way authority adopt a different standard width—there is nothing to prevent 
it doing that, as far as I can see, at any time—the position will be altered. There, 
therefore, is one matter of uncertainty with regard to the position of the frontager 
which may affect his right to compensation. 

In sect. 2 provision is made for the imposition of restrictions as from the date 
of the passing of the Act in respect of what are called classified roads. The 
restrictions are of the same nature, namely, restrictions on the making of access 
to or from the road, and restrictions on what I may call for convenience the 
building line. The restrictions come into force automatically, but in their case 
again the highway authority has power to give its consent to the lifting of them. 
Both under sect. 1 and under sect. 2, of course, the consent can be partial, or 
qualified, or it can be a total consent. There is nothing in the Act to prevent 
the highway authority giving its consent at any moment right down to the 
hearing before the arbitrator. I can find nothing that would prevent the high- 
way authority changing its mind right down to the very last minute. In so far 
as it modifies or withdraws its refusal, the position of the frontager will be 
affected because his right to compensation may be diminished, or taken away 
altogether. There, again, is a matter which shows how completely uncertain it is 
down to the very last minute whether or not the frontager will be entitled to 
compensation, and, if so, to what amount and on what basis. 

The next section that I need refer to, I think, is sect. 7. Sect. 7 (1) provides : 
Perse to give Wades section one or asctlin fee onthe Artic g: babe ee eee 
conditions as the authority think fit to impose. Sian ee ire tia gh ens = 
Then there is a proviso that : ; 

(a) consent under either of the said sections to the construction, formation, or layi 
out of means of access reasonably required fo : : yms 
withheld nor made subject to sae nee ter aoe SRD 
esi bo tinpomedta thay tye masses ot SeeberaI Gel ea eeecer 
pollen enlyc I e used for agricultural pur- 

I need read no more of the section until I come to sub-sect. (4), which empowe 

| - (4), rs 
any applicant for consent who is aggrieved by any decision of the bipieas 
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authority withholding consent or imposing conditions to appeal to the Minister, 
and the Minister can cause a local inquiry to be held and give his decision 
accordingly. It is manifest, therefore, that no refusal by itself has any finality 
about it, because the refusal may be followed by a reversal by the Minister of the 
highway authority’s decision, or a modification of it. 

Passing to sect. 9, sub-sect. (1) is as follows: 


: Subject to the provisions of this section, if any person having any estate or nterest 
in land, which includes any piece ‘of land subject to restrictions in force under section 
one or section two of this Act, proves that his estate or interest is injuriously affected 
by the restrictions, he shall be entitled to recover from the highway authority compensa- 
tion for the injury to that estate or interest ; and any question whether compensation. 
is payable under this section or as to the amount of any compensation so payable 
shall, in default of agreement, be determined by an official arbitrator under the Acqnisi- 
tion of Land (Assessment of Compensation) Act, 1919: Provided that, without pre- 
judice to the power of a highway authority to agree with any claimant as to the pay- 
ment of compensation, no elaim for compensation under this section in respect of in- 
jurious affection to any estate or interest, shall be entertained by an arbitrator 
—(qa) unless the claimant satisfies the arbitrator—(i) that proposals for the develop- 
ment of that land which at the date of the claim to compensation are immediately 
practicable or would have been so if this Act had not been passed, are prevented or 
injuriously affected by the restrictions; and (ii) that there is a demand for such 
development. 


Pausing there for a moment, the position of the claimant when he comes 
before the arbitrator is this. Before the arbitrator can entertain the claim at all, 
the claimant has to satisfy him that practicable proposals for development as at 
the date of the claim were prevented or injuriously affected by the restriction, 
and tlat there was a demand fér such development. If he fails on either of those 
heads the arbitration is abortive because the arbitrator is prohibited from enter- 
taining the claim at all. In that connection I think it is important to bear one 
thing in mind. Nowhere in this Act is there any limitation on the time within 
which a claim for compensation must be made. Indeed, when one realises the 
object of the Act and its effect, that is quite natural and right. The Legislature 
is imposing on the land of private individuals restrictions affecting its user and 
value. At the moment when these restrictions first come into force it may very 
well be that their effect on a particular piece of land will be negligible. But the 
existence of those restrictions may seriously affect the frontager in years to come. 
It may be that 10 years after the restriction has been imposed a demand for 
building on that particular frontage springs up. I can find nothing in the Act, 
and nothing has been suggested, which would prevent such a frontager then 
putting in a claim for compensation and satisfying the preliminary requirements 
of the arbitration by proving the demand for development and so forth. The 
fact that it had arisen some years after the restrictions were imposed would seem 
to me to be quite irrelevant for this reason. At whatever time the frontager is 
injuriously affected’ that injurious affection is due to the restriction imposed -by 
the Act. The Legislature has not thought proper to impose any kind of time 
limit on the right to claim compensation if and when that injurious affection 
occurs. The consequence is, therefore, this. If we look at the date which counsel 
for the company first said was the date to which the ultimate payment should be 
referred, viz., the date of refusal of consent: by the local authority, we may find 
that at that date the conditions necessary for an effective claim for compensation 
have not yet arisen. But they may arise at a much later date. It seems to me, 
therefore, quite impossible to say that the refusal is the date to which the ulti- 
mate payment should be attributed, because it is only through the happening of 
gome much later event in the case I have been speaking of that any right to 
compensation could be said to exist. The whole matter is entirely fluid, at any 
rate down to the date of the claim. 

But now comes a further qualification under para. (b) of the proviso. The 
arbitrator under that proviso is prohibited from entertaining a claim for com- 
pensation : : 

_ if within two months after the claim to compensation has been delivered to the 
highway authority notice is served on the claimant that proceedings are being taken 
under this or any other Act for an order authorising the compulsory purchase of the 
piece of iand and notice to treat with respect thereto is, within twelve months after the 
claim, served by the highway authority in pursuance of such an order . . . 
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It follows therefore, that the highway authority has 2 months after the delivery 
of the claim in which it can make abortive any claim to compensation by applying 
for a compulsory purchase order and serving a notice to treat. That, again, 
makes the date of claim an inappropriate date. 

Sect. 9 (4) says this : 

In awarding compensation under this section in respect of any estate or interest 
in land, the compensation shall, subject to the provisions of this section, be a sum equal 
to the difference between the market value of the estate or interest when the piece of 
land is subject to the restrictions and what would have been the market value of that 
estate or interest if the piece of land had not been so subject. 


Then proviso (a) says: | 

In assessing the market value of the estate or interest when the piece of land is 
subject to the restrictions, there shall be taken into account any modification of those 
restrictions by reason of any consent given by the highway authority and any condi- 
tions attached to such consent, or by reason of any undertaking given or proposed to 
be given by the highway authority and any such consent, conditions, or undertaking, 
shall be embodied in the award. 


That does not say that those modifications or those consents must necessarily 
be given at some time antecedent to the arbitration. It seems to me quite clear 
that before the arbitrator in the arbitrator’s court the highway authority could 
make modifications, concessions, and so forth. It is, therefore, quite impossible 
until the award has actually been given to say what, if anything, the claimant 
is going to be entitled to. Then proviso (b) says: 

. .«. there shall be taken into account any benefit which may accrue to any land 
in which the claimant has an estate or interest by reason of the construction or improve- 
ment, by any other person at any time after the coming into force of restrictions under 
this Act, upon land adjacent to the land in respect of which compensation is claimed, 
of any road or of any carriageway or other way subsidiary to such a road, or by reason 
of the coming into force of the restrictions. 


There, again, by reason of an act done by some third party the amount of com- 
pensation is liable to be affected. If a third party by constructing a road has 
effected an improvement of some kind in land in which the claimant has an estate 
or interest, that has to be taken into account. In other words, he is getting a 
betterment, and that has to be taken into account in assessing his detriment. 
There, again, that is a matter which at the date of the claim, and certainly at the 
date of the refusal, must be quite uncertain. It is only when the matter comes to 
arbitration and all the facts existing at that time are looked at that it is possible 
e pales an opinion as to what the amount to be awarded, if anything, is going 
o be. 

I have examined in some detail these provisions in order to call attention to 
the elements of uncertainty, both as to the right to compensation and as to the 
quantum which those provisions import. 

Looking at the effect of the Act quite broadly it seems to me that the claimant, 
the frontager, who is affected by, or who claims to be affected by, the restriction 
has his claim hedged round with uncertainty and speculation. It is quite im- 
possible for him, as a matter of business, or for his accountants as accountants, to 
put any sort of value or estimate on what he is likely to get if in the end he 
presses his claim to compensation. He may find that the whole claim to com- 
pensation is rendered entirely abortive because, not only is there power to apply 
for a compulsory order, but there isnothing to prevent the local authority saying 

We will not go on with our refusal, but we will negotiate with you voluntarily 
for the acquisition of your land.” Curiously enough, that is nearly what they did 
in the present case. If it had not been for the fact that in the agreement they 
purported to apportion the purchase price between compensation and the residual 
value of the land the result would have been that the question of compensation 
would have dropped out of the picture altogether. It would have been simply a 
clean purchase of the land without regard to the existence of restrictions. 

But I do not think we can so regard: this transaction, having regard to the 
fact that the parties, on the face of the agreement, have effected that apportion- 
merit. It merely illustrates the uncertainties which attend the course of the 
frontager from the date when restrictions are imposed under the Act down to 
the date when he ultimately goes away from the arbitration, if there is an 
arbitration, or from the office of the highway authority, if there is no arbitration 


C.A.] W. S. TRY, LTD. v. JOHNSON (Lorp GREENE, M.R.) 539 


but an agreement, with money in his pocket. Until he has got that money in his 
pocket it is quite impossible for him to say what is going to happen, whether 
he is going to get anything by way of compensation or how much it is likely to 
be. Those observations apply to each of the two dates for which counsel for the 
oe argues, although no doubt they apply more strongly to the date of 
refusal. 

That being the nature of the frontager’s right under the Act, the question 
arises whether there is justification for the contention of counsel for the company 
that the proper date to be taken is not the date of the receipt of the 
money or the date when the money becomes payable, but the date when the 
right to it, as he says, arose. In his opening address he fixed that date as the 
date of the refusal, but he resiled from that in his reply when attention was 
called to the various uncertainties and various contingencies which might 
happen between the date of the refusal and the date of the putting in of the 
claim. Therefore, in his reply, he pinned himself to the date of the claim as 
being the appropriate date. He said: ‘‘ That is the date when the right to 
this money must be taken as having arisen.” 

He referred to several cases arising out of the excess profits duty of the last 
war. Imay, perhaps, make one general observation with regard to those matters. 
I think it is generally true to say that the scheme of income tax legislation is 
based on the idea that the tax is assessed and paid year by year. The taxpayer 
makes his return for the year, he is taxed, and there is an end of it. It is perfectly 
true that there are powers in the Act, when the surveyor makes a discovery, by 
which he may make an additional assessment, and in appropriate cases that is 
undoubtedly a proper way of proceeding. But that does not alter the fact 
that that is what one may call an exception on the general scheme by which 
a year is taken, finished and done with, and the taxpayer knows where he 1s. 
His profits are ascertained in general on what I may call sound and normal 
commercial principles. He knows exactly where he is. But, in the cases to 
which counsel for the company referred, the principles adopted are, in a sense, 
re-opening a previous assessment in circumstances which will appear when I 
come to examine these cases. It should be noted that, in general, tax is calcu- 
lated on the basis of the receipts of a business. There is one notable exception 
to that, and that is the case of trade debts. I had occasion a few days ago 
[see Bristow v. William Dickinson & Co., p. 448, ante] to refer to the rather 
peculiar language of the rule relating to permissible deductions in arriving 
at the profits of a business, and I pointed out that one of the things it is not 
permissible to deduct is a debt to the trader. All the other matters, the deduc- 
tion of which are disallowed, are expenditure, liabilities and disbursements. 
It occurred to me to wonder what debts, which are not disbursements and not 
expenditure, have got to do in this particular context. The reason, I ventured 


to suggest, was this. A trader is not to be entitled to say: ‘‘ You must not 
tax me on these debts because I have not yet received payment. You can only 
tax me when I have received payment.” The Legislature says: ‘““No, it is 


ordinary commercial practice in calculating your profits to bring in debts which 
are owing to you in connection with the business. Therefore, you are bound 
to bring in debts which are owed to you on the same basis as if they were receipts, 
subject, of course, to the allowance for bad or doubtful debts for which the 
rule provides.” But I venture to think in one sense that is an anomaly, because 
it is-a departure from what I have always understood to be the fundamental 
conception of income tax legislation—that you ascertain your profits in reference 
to your receipts. The reason why that exception is brought in 1s that it is in 
accordance with ordinary commercial practice to treat debts in that way. | 
In the cases on which counsel for the company relies the receipts in question 
were receipts in respect of what I think can fairly be said to be something 
analogous to payment of a debt. They were not debts in the sense of ordinary 
trade debts, but they were analogous to debts in the sense that, an obligation 
had, or was treated as having, arisen by virtue of something which had happened 
in a year. It required, no doubt, to be quantified, but it was regarded as just 
as much tied up with the original transaction as the payment of a debt is tied 
up with the contract which gives rise to it. Counsel for the company wishes 
to extract from these cases a general proposition to this effect : You must 
always look at the facts which give rise to a claim irrespective of whether the 
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claim is a legal claim, and you must always refer the eventual receipt pois be 
these facts. It seems to me that these cases do not warrant the laying herp 
any such broad principle. As I see it, the facts of each individual case must be 
looked at. If, on the facts, the receipt can be described as truly pig atl 
to the case of the receipt of a trade debt, then it will be treated np a Ora 
way, but if it is of such a nature that it cannot be fairly brought un rs see 
description, I think the ordinary rule that you tax receipts as and when they 
are received should apply. . P 

ra Some reference naa, heat made to accountancy and commercial practice. In 
the case of ordinary trade debts there is no dispute. In the case of items hte 
are broadly analogous to debts it, no doubt, would be better finance not to bring 
them into the account as if they were trade debts, but I can see nothing to prevent 
a board of directors making a fair estimate of what they are going to receive 
under an undoubted right which has-accrued. That could be brought in as an 
estimate, though I do not suppose wise directors would bring it into account 
unless there was some compellmg reason. But I ask myself in the present 
case, what director, what accountant, could possibly in any circumstances in the 
case of this compensation, hedged round as it is with every kind of contingency 
and speculation, bring into the account any figure whatsoever as representing 
what they hoped they would get by way of compensation in the future. In 
some cases it might be easier to make some sort of estimate than in other cases. 
But the principle, if it is to apply, must apply to all cases under the Act. It 
seems to me that, in the majority of cases, it would be quite impossible and quite 
misleading for anyone to insert an estimated figure into any accounts. After 
all, misleading accounts are bad accaunts. If such a thing were included 
in the accounts it would be gravely misleading and contrary not merely to 
ordinary prudent commercial practice, but contrary to good accounting practice. 
I do not think you would find a single accountant in the country who knew his 
business who would agree to bringing into the company’s accounts an item of 
this kind before the money was obtained. That is exactly what has happened 
in the présent case, and it seems to me tv be in accordance not merely with good 
commercial practice, but proper accountancy practice. 

I will now look at the cases relied on by counsel for the company. The first 
one was Commissioners of Inland Revenue v. Newcastle Breweries, Ltd. (1). 
That was a case in which the Crown had requisitioned some rum. There could 
be no question (and it was so held by Sauer, J., I suppose, though I have not 
looked at his judgment) following the same principle as was established in the 
De Keyser Hotel case (3), that a requisitioning of that kind imported an obligation 
to make compensation in the fair market value of the rum requisitioned. The 
Admiralty paid something on account, and eventually the War Compensation 
Court was called upon to adjudicate and fixed a further amount. It was in 
relation to that further amount that the question arose. The main point was 
whether it was a receipt of the trade, but the question of the year was alsa 
important, and it is interesting to see how Row att, J., dealt with the: case. 
He said (12 Tax Cas. 927, at p. 937) : 

. The brewery company bought the rum to keep it for a bit, to deal with it a little and 

then to sell it again at a profit. Before they had finished dealing with it, before its 
maturity was complete and before it was blended and so on, the Admiralty took it 
and paid, as I have said, a price for it in the end—something calculated upon what it 
gost and what a fair profit on the cost ought to be. Now what is that except a compulsory 
sale of the rum? It seems to me, when you really look at the substance of the thing, 
it is in a very small compass. That is all it is, @ compulsory sale of the rum. Under 
those circumstances, what is the position ? The mere fact of compulsion I cannot 
think makes any difference. 
Therefore, he is regarding the matter in that case as an ordinary case of the.sale 
by a trader of part of his trading stock, and he treats the price ultimately 
recevered as being in effect the purchase price payable by the purchaser for goods 
sold and delivered. The fact that it was a compulsory sale made no difference 
at all. He thought the remedy was for the Crown to re-open the accounts 
for the year of requisition. 

I need only refer to one short passage in the judgment of Viscount Cavr, 
L.C., in the House of Lords. He said this (12 Tax Cas. 927, at p- 953): 

Secondly, it is said that if the £5,300 was a business profit [as here, the £5,350] at all 
events it was not profit which arose in the accounting year 1917-18. I think it did, 
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and I cannot see in what other year it can be said to have arisen. 
- 1918, =— the right to some payment arose at once, though there was delay in ascer- 
: ining the amount to be paid. It is true that the Indemnity Act, 1920, entrusted the 

uty of ascertaining the amount to a new tribunal, namely, the War Compensation 
Court, but on the principle of the regulation as it stood in the year 1918. The change 
of the tribunal which was to ascertain the amount and enforce payment -did not create 


the right to payment, or alter the dete when the right to payment in fact arose. 


Then he concludes by saying (ibid, at p- 954) : 


The rum was taken 


- .. the sum in question was a profit arising in the accountin 
; : g year 1917-18; and as 
it was not then either included in the appellants’ return or valued, And consequently 
was not then the subject of assessment to excess profits duty, I think that it could be 
assessed to that duty in the year 1923 at its actual amount as then ascertained. 


The same view was taken by the other members of the House. Therefore, 
you were there dealing with something which at the moment of the requisition 
gave the brewery company a right to have compensation. There was no question 
about it. It was simply a matter of fixing the quantum. It was analogous, 
as it seems to me, to the case of an ordinary trade debt. 

The next case was Ensign Shipping Co., Ltd. v. The Commissioners of 
Inland Revenue (3). That was a case which arose during the coal strike in 1920 
when two ships belonging to the appellant cornpany were detained in port by 
order of the Government for a certain period of days. That took place after 
the coming into force of the Indemnity Act referred to in the Newcastle Breweries’ 
case (1) which conferred, even if it did not exist before, a right to compensation. 
The result, therefore, was that at the moment when the order of detention was 
imposed upon these ships, automatically there arose a right to compensation. 
It was really like the compulsory chartering of a vessel for a period of time 
with a consequential right to compensation, the only question being the amount 
at which it should be fixed. There again Rowuart, J., affirmed by the Court 
of Appeal, took the view that the receipt was a trading receipt and was attribut- 
able to that period. I do not think I need go into the judgments in that case. 
It is what I have ventured to describe as a case which was clearly and fairly 
analogous to the case of an ordinary trade debt by reason of the fact that the 
amount was immediately owing, though it could’ only be ascertained in future. 
Nothing further remained to be done in order to obtain it. There were no con- 
tingencies which could affect, or destroy, or cut down, the right to recover it. 

The next case is Lambert Bros., Ltd. v. Commissioners of Inland Revenue 
(4). That was a curious case in which the Gibraltar coal merchants were running 
a pooling agreement on behalf of the Government under which the merchants 
administered the coal supplies as a pool, and their remuneration was to cover 
profit, hulkage, labour, establishment, and all other charges. When the pool 
was closed it was found that they had a stock of coal on hand considerably 
greater than they ought to have had, according to the figures in the books of 
their receipts, and the outgoings from the pool. That could only have been 
arrived at by mistakes or short shipments, or something of the sort. I should 
have imagined the question who was entitled to it might have given rise to some 
doubt. However, it was regarded by the Government and the merchants as 
something which they could share out, and in fact they did so, and the appellant 
company, Lambert Brothers, received their share. The company appealed 
against the assessments, contending that neither its share of the surplus stock 
fund nor the accrued interest thereon, nor its share of the address commission 
—that was a different item—were profits arising from the company’s trade or 
business and assessable to excess profits duty, and that in any event they were 
not profits arising in the accounting periods under appeal. It was held that the 
gums received by the appellant company in respect of the surplus stock fund 
arid address commission were trading profits arising to the company in the period 
during which the pool was in existence, and that they were assessable to excess 
profits duty accordingly. Here was a company carrying on this business of 
managing, or helping to manage, the pool, and, as a result of the management 
and its operations, it obtained a profit which was only ascertained at the couclu- 
gion of the business, but which was piling up from day to day. In the long 
run it was held that the assessment must be related to the period during which 
the pool was in existence. It was a case which was exceptional on its facts. 
There again it is not, I think, beyond the fair analogy of an ordinary trading 
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profit. It was perhaps a rather more extreme case than the others, but ee 
like, in its features, the present case in the matter of uncertainty and specula- 
ion as to the results. Ts 
: The last case I need refer to is Isaac Holden & Sons, Ltd. v. Commissioners 
of Inland Revenue (5). That is what is known as the woolcombers’ case. The 
appellants were members of the Woolcombers’ Federation, and they were combing 
wool for the Government during the war on the basis of a tariff fixed in 1917. 
In 1918, as a result of negotiations, there was @ provisional increase of the tariff 
to operate as from Jan. 1, and to be subject to adjustment either up or down 
on completion of the accounts at Dec. 31, 1918. Then in July, 1919, a total 
increase of 20 per cent., including the first increase, was awarded as a final 
settlement. The headnote says : 

In its’accounts for the year ended June 30, 1918, the company charged the full costs 
for work done in the period, but it included for that work only the amount of com- 
mission which had been received under the tariff as increased by the agreement of July 
1918 :—Held ; the total amount of commission received for the year ended June 30, 
1918, under the terms of the final settlement, arose from the company’s trade in that 
year, and must be included in arriving at the profits of that period for the purpose of 
computing the company’s liability to excess profits duty. ~ 


That was a case where money was payable under a contract. The actual 
amount payable for the work done under the contract in respect of a particular 
year was only finally settled some time after that year had expired. But 
there again it was something which was quite clearly referable to a trading 
contract. All that had happened was that the original amount was not left 
untouched, but was subsequently increased by agreement. It seems to me 
that this again is a case which can fairly be regarded as analogous to a trade debt. 
The circumstance that the amount of remuneration was only fixed at a later 
date does not alter the fact that the remuneration was in respect of trading 
operations of the earlier year. Rowxartt, J., distinguished Hall’s case (6) to 
which I will refer in a moment, and says this (12 Tax Cas. 768, at p. 772) : 

~ But when one looks at what the Court of Appeal said in Hall’s case (6), I think they 
wished to lay stress upon the-fact that they were dealing with a case where the contracts 
had not been executed at all, because the goods had not been received from the sellers, 
nor, of course, had they been delivered to the buyers. That is what they were dealing 
with : the whole thing was in futuro. That is what Lorp STERNDALE, M.R., is referring 
to when he says that it would be wrong to carry into the accounts the figure in question ; 
that is what Arxrn, L.J., is referring to when he mentions that the goods had not actually 
been delivered ; and that is what YounGER, L.J., is referring to when he points out that 
the profits have not yet been realised—it is not that they have not been paid, but that 
they have not been realised—by the completion of the transaction, thé execution of 
the contract. 

In the case of the woolcombers those considerations, of course, were not present. 
Rowuatt, J., concludes by saying (tbtd, at p. 773) : 

I cannot see any sensible way of looking at the facts other than that which leads 
me to say that these profits arose from the business in the accounting period, ... 

That case seems to me to be miles away from the present case. Those are the 
cases on which reliance was placed by counsel for the company. 

Junior counsel for the Crown referred to two other cases, in particular Hall’s 
case (6), which he relied upon as showing that the date of receipt should be taken 
as an appropriate date. The headnote says : 

In Mar., 1914, the appellant company entered into a contract to supply certain 
electric motors complete with control gear, to be delivered’ between July, 1, 1914, and 
Sept. 30, 1915, payment to be made one month after delivery. 

Then they made a sub-contract, but deliveries were not effected until dates 
between Aug., 1914, and July, 1916. It was held : 

. . . for the purposes of excess profits duty, the profits from the contracts for the 
purchase and sale of the control gear arose to the appellant company in the accounting 
period in which the gear was actually delivered and not in the pre-war period ending the 
June 30, 1914, in which the contracts were made. 

That merely enunciates the proposition that money must not be taken as being, 
so, to speak, in hand until all the conditions necessary to earn it have been 
fulfilled. Delivery was a necessary condition for the appellant company to 
be entitled to be paid. It was not until the gear was delivered by the sub- 
contractors that the right to payment became fixed, and, therefore, a matter 
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which could be treated in the ordinary way as a trade book debt. But if one 
looks for an analogy between the delivery of the goods and what happened 
in the present case, it seems to me that delivery of goods can only be said to 
be effected at the moment when, applying the analogy to the present case, all 
possibility of the restrictions being lifted or modified by some change of mind, 
or some action, on behalf of the highway authority had exhausted itself, and 
that until that moment arrived the conditions necessary to entitle the frontager 
to compensation, and a fortiori the conditions necessary to entitle him to any 
fixed quantum of compensation were not fulfilled. I cannot see how that date 
can be put earlier than the date of the final award if the matter goes to arbitra- 
tion, or final agreement, if it is settled by agreement. 

That leads me to the conclusion that the argument of counse for the company 
that 1940 is not the year must fail. On the facts as found by the Commissioners, 
the appropriate year seems to be fixed, in my opinion, as a matter of law, as 
the company’s year 1940, and no other year. 

At one stage in his reply counsel for the company appeared to protest against 
our right to come to any such conclusion. But it does not lie in his mouth to 
say that, as it seems to me, because it was he who put in the forefront of his 
argument the proposition that, on the facts as found, we were bound, as a 
matter of law, to find that the year was not the company’s year 1940. 
Having argued that, it is quite impossible for him to turn round and say that 
it is not open to the court to find on the facts as found that it was 1940. 

In my opinion, MACNAGHTEN, J., though I do not think he ought to have 
excluded the argument of counsel for the company, came to the right 
conclusion, and the appeal must be dismissed with costs. 


SoMERVELL and CoHEN, L.JJ., agreed. 


Appeal dismissed with costs. Leave to appeal to the House of Lords. 
Solicitors: Collyer-Bristow & Co., agents for Bird & Lovibond, Uxbridge 
(for the appellants) ; Solicitor of Inland Revenue (for the respondent). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


KRAUSS v. BOYNE. 
[K1ne’s Brencn Drviston (Sellers, J.), March 21, 1946.] 


Landlord and Tenant—Rent restriction—Recovery of possession—Sole use of three 
unfurnished rooms and joint use of other rooms—‘‘ Part of a house let as a 
separate dwelling.” | 

By an oral agreement. the defendant had exclusive use of two unfurnished 
bedrooms and an unfurnished reception room in the plaintiff's house and 
shared with the plaintiff the use of the kitchen, bathroom and w.c., the 
agreement further providing that the defendant should share the garden 
produce and the heating and lighting expenses. The wives of the parties 
took turns in cleaning the part of the house which was shared. The 
plaintiff made an entry in a rent book that the weekly rent of £2 was arrived 
at as follows: Rent for three unfurnished rooms 17s. 6d.; use of kitchen 
bathroom and usual offices, garden (including fruit and vegetables), gas, 
etc., 22s. 6d. In an action by the plaintiff for possession of the rooms 
occupied by the defendant it was contended, on behalf of the defendant, 
that there was a separate letting of the three unfurnished rooms and a 
separate agreement with regard to the use of the kitchen, etc., and the 
other advantages or facilities, and that, therefore, the case fell within 
the Rent Restrictions Acts :— 
 Heitp: there was not a separate letting but merely a sharing of the 
House; the case did not, therefore, fall within the Rent Restrictions Acts 
and the plaintiff was entitled to possession. 

Neale v. Del Soto (1) followed. 

Cole v. Harris (3) distinguished. 

(EDITORIAL NOTE, It was held in Neale v. Del Soto (1) that the question whether 
there is a separate letting of part of o house, or @ sharing of the whole house, is one of 
degree, dependent on the particular agreement. In Cole v. Harris (3), however, it was 
held that the true test is whether “ living rooms ”’ are shared. If they are, there is no 
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. . . id- 

rate letting. In this case one living room, the kitchen, was shared, and upon 4 consi 
pyrite of all the circumstances the court came to the conclusion that sepa hei ie 
separate letting. The distinction made in the rent book between the rent pp: 5 ode: 
rooms let unfurnished and that applicable to those she red is explained by the gezes = 
the landlord to show how the rent was made up in Poe of the family relationship 0 

ies. It is not, therefore, evidence of a separate letting. ; 
Hone LETTING AS A SEPARATE DWELLING, see HALSBURY, Hailsham Edn., Vol. 20, 
p. 312, para. 369; and For CASES, see DIGEST, Vol. 31; p. 557, Nos, 7044-7047.] 


Cases referred to : 
*(1) Neale v. Del Soto, [1945] 1 All E.R. 191; [1945] K.B. 144; 114 Ld Kb lSs 


172 L.T. 65. 

(2) Sharpe v. Nicholls, [1945] 2.All E.R. 55 ; [1945] K.B. 382; 114 L.J-K.B. 409 ; 
172 L.T. 363. 

*(3) Cole v. Harris, [1945] 2 All E.R. 146; [1945] K.B. 474; 114 L.J.K.B. 481; 
173 L.T. 60. 


Action for the recovery of possession of part of a dwelling-house. The facts 
are fully set out in the judgment. 

S. Chapman for the plaintiff. 

J. Amphlett for the defendant. 


Setters, J.: The plaintiff claims possession of a portion of a house, 50 
Richmond Crescent, Highams Park, E., from the defendant, and the defendant 
claims that he is entitled to be protected from eviction by the Rent and Mortgage 
Restrictions Acts, 1920 to 1939. ; 

The facts I find to be as follows. In May, 1945, the plaintiff acquired this house, 
which was a small house, with two normal or main bedrooms and one small 
room, which could be used as a bedroom or as a boxroom. Also on the same 
floor as the bedrooms there was a bathroom and separate water closet. On 
the ground floor there were two reception rooms and a kitchen. Shortly after 
acquiring the house, the plaintiff came into contact with the defendant, who 
is his brother-in-law, and an agreement was come to whereby the defendant 
should come and take over, on a weekly tenancy, at a rent of £2 a week, a portion 
of the plaintiff’s house. The agreement was to this effect, that the defendant 
should occupy and have possession of one of the main bedrooms and the small 
bedroom and one of the reception rooms, and should have a joint use of and 
share the use of the kitchen, the bathroom and the water closet, and also, 
I suppose, that involved joint use of the hall and the staircase and the garden. 
The agreement went further than that. «It was an agreement to let the defendant 
have a share of the products of the garden and also to cover the expenses of 
heating and Jighting, gas, electricity and coal. At the outset the coal agreement 
referred only to the boiler nuts for the boiler, but the plaintiff shortly after 
agreed to provide coal for the fire in the defendant’s sitting room. The wives 
of the parties took it in turn, day by day, to clean that substantial part of the 
house which was shared. 

After this oral agreement, and after the defendant had come in, the plaintiff 
got hold of a common type of rent book, and, stating on the outside the tenant’s 
name, 7.e., the defendant, he put the rent as £2 a week. Then on p. 1 the 
plaintiff had written : 


The amount of rent is arrived at as follows: Rent for three unfurnished rooms 
per week, 17s. 6d. ; use of kitchen, bathroom and usual offices, also garden, including 
fruit and vegetables, gas, electricity, coal and boiler nuts, 22s. 6d.; totel weekly, £2. 

An argument has been forcibly advanced on behalf of the defendant that 
that amounted to a separate letting to the defendant of the three unfurnished 
rooms and a wholly separate agreement with regard to the use of the kitchen 
and those other advantages or facilities which were granted within the sum 
of 22s. 6d.; and that gave rise to the defence in this case. 

I was referred by counsel for the plaintiff, to three recent cases in the Court 
of Appeal, which it is said cover this case if the facts are properly found and the 
law applied. 

The first case is Neale v. Del Soto (1), where there was a letting closely compar- 
able to the facts of this case. The tenant was let two unfurnished rooms in a 
seven-roomed house, together with the use, jointly with the landlord, of the 
garage, kitchen, bathroom, lavatory, coalhouse and conservatory, and it was 
held by the Court of Appeal that there was really a sharing of the house, each 
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party having the exclusive use of some rooms and the two parties together 
having the use in common of other rooms, and it was, therefore, not a letting of 
the two rooms as a separate dwelling within the meaning of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2). 

Morton, L.J., puts the problem ( [1945] 1 All E.R. 19], at p. 193) : 


In the present case were the two rooms in question “a pert of a house let as a separate 


dwelhing " ? In my view, they were not. What was let was the two rooms together with 
the vse in common with the owner of the house of the garage, kitchen, bathroom, 
lavatory, coalhouse, and conservatory ... and it would be 2 misuse of language, 


to my mind, to say that the two rooms, and nothing more, were let as a separate dwelling. 
The real substance of the matter is that there was a sharing of this house ; each party 
had the exclusive use of some rooms end the two parties together had the use in common 
of certain other rooms. 


I was next referred to Sharpe v. Nicholls (2). I do not need to refer more 
specifically to that. . 

Thirdly, I was referred to Cole v. Harris (3). There, there is the contrasting 
position, because the facts in that case were : 


. . the defendant let to the plaintiff three rooms, consisting of bedroom, living-room 
and kitchen, on the first floor of a dwelling-house, together with the joint use, with the 
plaintiff and the tenant of the second floor, of a bathroom and w.c. . . .:—Held: 
there wes a demise of the three rooms as e separate dwelling and not a mere sharing 
of the whole house. It was difficult to define, as a matter of legal principle, the dividing 
line between the two classes of case, but the most satisfactory formule seemed to be 
to say that if there was a sharing of essential living rooms (which would include the 
kitchen) there would not be a demise of the premises as a separate cdwelling-house. 
Sharing of other than living accommodation, though such accommodation may be of & 
kind essential according to modern, standards, would not necessarily prevent the letting 
being a demise of the premises as a separate dwelling, and it must be decided as-a ques- 
tion of fact in each case. 


I have read from the headnote { [1945] 1 K.B. 474), but that is a true reflection 
of the judgments, and particularly of what is said by Morton, L.J., on p. 485. 

The facts in this case, except for the argument of counsel for the defendant 
on the rent book, would seem to fall very clearly within the earlier decision 
of Neale v. Del Sote (1), and as this letting here includes a kitchen which is a 
living roorn, would also fall under the principle laid down in Cole v. Harris (3). 
But the question arises as to whether the submission is right and shoutld be 
accepted that this was in fact, quite apart from the application of those provi- 
sions, a separate letting. In my view that is not the position. The rent book 
does not establish that at all. This was a letting at £2 a week of these three 
unfurnished rooms, together with, as an essential part of the letting, the use 
of the kitchen, the bathroom, and the other facilities which were granted. It 
seems to me that neither of these provisions, the use of part of the premises 
in one case or the sole use of unfurnished rooms, would separately be of any value 
from a practical point of view to the defendant. It was essentially one bargain 
entered into beforehand, and I am inclined to think that the only reason for 
the analysis in the rent book was that, having regard to the nature of the house 
and the relationship of the parties, the plaintiff thought that it would be well 
to show that a sum of £2 would not be unreasonable ; and he shows how it 
is made up. : 

My conclusion of fact is that this was a letting comparable in every way in 
principle with that in Neale v. Del Soto (1) and that there was no independant 
letting but that there was here a sharing of the house. Cole v. Harris (3) was, 
on its facts, very different. There one gets a picture of two separate lettings 
with just an incidental use of the lavatory accommodation. : 

In those circumstances the defence fails, and there must be judgment for 


the plaintiff. 
Judgment for the plaintiff. 
Solicitors: A. EB. Wyeth & Co. (for the plaintiff); Arram, Fairfield & Co. 


for the defendant). 
ral [Reported by P. J. Jonnson, Esq., Barrister-at-Law.) 
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NORTHERN ALUMINIUM CO., LTD. v. INLAND REVENUE 


COMMISSIONERS. 

[Kine’s Bencn Division (Macnaghten, J.), November /, 8, 1945]. 

(Court or Appray (Lord Greene, M.R., Somervell and Cohen, L.JJ.), March 
4, 5, 6, 1946.] Renn 

Revenue—Excess profits tax—Capital employed in business during chargeable 
accounting phate’ —Sum paid in respect of accruing liability—Lrability must 
be legal obligation existing during accounting period— Finance (No. 2), Act, 
1939 (c. 109), Sched. VII, Pt. II, para. 2 (1)— Finance Act, 1940 (c. 29), 
8. 34 (4). - 

Tn 1939 the appellant company was supplying aluminium products at 
fixed prices to various firms engaged in the production of aircraft for the 
Air Ministry, whose functions with regard to the production of aircraft 
were taken over by the Ministry of Aircraft Production in 1940. On Dec. 
16, 1939, an agreement was entered into between the Air Ministry and an 
association acting for the appellant company whereby it was provided 
that the prices which the company was then charging to its customers 
should be reduced for the period July 1, 1939, to June 30, 1940, and that the 
amount by which the prices paid to the company, were In excess of the 
reduced prices should be paid by the company to the Ministry. The agree- 
ment went on to provide that negotiations should be entered into not later 
than June 30, 1940, with regard to the prices to be charged after that date. 
No negotiations in fact took place before that date, but subsequently 
negotiations did take place which resulted in an agreement dated Oct. 12, 
1942, whereby the prices to be charged by the company were fixed fcr the 
years 1941, 1942, and 1943. That agreement provided that the excess 
prices which had been charged during 1941 by the company to its customers, 
subsequently ascertained to be £2,743,469, should be repaid by the company 
to the Ministry of Aircraft Production. That sum was eventually paid 
by the company to the Ministry in 1943.. The question for determination 
was whether that sum which was allowed as a deduction in comprting 
the profits of the company for the purposes of excess profits tax for the year 
1941 was a sum paid in respect of an accruing liability and should be 
deducted in computing the capital of the company for the chargeable 
accounting period Jan. 1, to Dec. 31, 1941 :— ; 

HELD : (i) the words “‘ any such sums in respect of accruing liabilities ” 
in the Finance Act, 1940, s. 34 (4) required that the liability in question 
should be a legal obligation existing during the accounting period. 

(ii) the agreement dated, Dec. 16, 1939, did not impose a legal obligation 
on the appellant company. 

(iii) eyen if it were possible to imply in that agreement an obligation 
to make a payment, if negotiations successfully reached a conclusion, 
to be introduced in some schedule of prices, such purely conditional lability, 
which might or might not mature, would not be an “ accruing liability ” 
within the section. rf 

(iv) the liability to pay the sum in question had its origin in the agree- 
ment dated Oct. 12, 1942, and until that agreement was reached there was 
no legal liability on the appellant company to pay that or any other sum. 

(v) the sum in question should not, therefore, be deducted in computing 
the capital of the company for the chargeable accounting period Jan. 1, 

eto Dec. 31, 1941. 


[EDITORIAL NOTE. Lorp Greene, M.R., exansines in detail the capite, isi 

of the excess profits tax legislation. He finds that their object is to eae Sherankiia’ 
capital employed during én accounting period in respect of which a statutory allowance 
is to be given or imposed. This must refer to something which is actually e 
profits, and is ascertained-by bringing in on one side of the account actuel debts, which 
are truly assets, and deducting on the other side of the account actual debts including 
“ accruing lig bilities,” which are proper deductions in order to ascertain the net assets 
Such accruing liabilities, however, must be payments which the debtor is in law bound 
to ace ae s is sot yee as the negotiations here in issue did not result 
in any binding legal obligation, they did not result in ti i i 
capital for the purposes shecee sete tax, oe ones i car 
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Reference may be made to Inland Revenue Comrs. v. Ba 
' may. ¢ und Revenue 8... gnall, Ltd. ( [1944] 1 All 
E.R. 204), w here it was hel: that ‘‘ debt ” in this connection does not aL I mere 
admission of liability, until that liability has been quantified. 


For THE FINANCE (No. 2) Acr, 1939 (c. 109), Scuep. VII, Pr. II, para. 2 (1), see 
gen ogelcse asap Vol. 32, p. 1222, and ror Tar Frnancr Act, 1940 s. 34 (4), 
Case referred to : 

(1) Holden (Isaac) & Sons, Ltd. v. Inland Revenue Comrs. (1924), 12 Tex Cas. 768 ; 

Digest Supp. ‘ 

Case STATED under the Finance (No. 2) Act, 1939, s. 21 (2), the Finance Act, 
1937, Sched. V, Pt. II, and the Income Tax Act, 1918, s. 149, by the Commis- 
sioners for the Special purposes of the Income Tex Acts for the opinion of the 
King’s Bench Division of the High Court of Justice. The sole question for 
determination was whether a sum of £2,743,469, being the agreed amount cf a 
rebate for 1941 on the price of goods payable and subsequently paid to the 
Ministry of Aircraft Production, by the appellant company, under a certain 
agreement, was an “ accruing liability ’’ within the Finance Act, 1940, s. 34 (4), 
and should accordingly be deducted in computing the capital of the company 
for excess profits tax for the chargeable accounting period from Jan. 1 to Dec. 
31, 1941. The decision of the Commissioners was that it was an accruing 
liability within the Finance Act, s. 34 (4). The company appealed against this 
decision. The facts are sifficiently set out in the judgment of MAcNAGHTEN, J. 

Frederick Grant, K.C., and J. S. Scrimgeour, K.C., for the appellants. 

The Attorney-General (Sir Hartley Shaweross, K.C.), and Reginald P. Hills 
for the respondents. 


MACNAGHTEN, J.: Sched. VII, Pt. II, ef the Finance (No. 2) Act, 1939, 
which imposes the excess profits tax, contains the ‘provisions for computing 
the capital employed in a trade subject to that tax ; and by Sched. VII, Pt. I, 
para. 2 (1), it is provided : 

Any borrowed money end debts shall be deducted ; 


That is to say, shall be deducted in computing the capital employed in the trade. 
By the Finance Act, 1940, s. 34 (4), it is provided that the debts to be deducted 
under that sub-paragraph include : 

. . . (a) any such sums in respect of accruing liabilities as are allowable as a deduction 
in computing profits for the purposes of excess profits tax, or would have been so 
allowable if the period for which the amount of capital is being computed had been 4 
chargeable accounting period. 


The question at issue on this appeal is whether the sum of £2,743,469, which 
was paid by the appellant, the Northern Aluminium Co., Ltd., to the Ministry 
of Aircraft Production in 1943, and was allowed as a deduction in computing 
the profits of the company for the purposes of excess profits tax for the year 
1941, was a sum paid in respect of an accruing liability and should be deducted 
in computing the capital of the company for the chargeable accounting period, 
Jan. 1 to Dec. 31, 1941. 

The circumstances in which that sum became payable by the company are 
as follows: in 1939 the company was supplying aluminium products at fixed 
prices to various firms engaged in the production of aircraft for the Air Ministry. 
In 1940 the Ministry of Aircraft Production was constituted and took over 
the functions of the Air Ministry with regard to the production of aircraft. 
he Air Ministry, and the Ministry of Aircraft Production as its successor in 
that respect, were concerned: with the prices which the company charged for its . 
aluminium products, because those prices were included in the prices which the 
Ministry had to pay for the aircraft. Any increase in the prices charged by 
the appellant company for its aluminium products meant an increase m the 
prices the Air Ministry had to pay for the aircraft; and any reduction in the 
prices of the aluminium products meant a corresponding reduction in the prices 
payable by the Ministry. 

It was in these circumstances that a meeting took place at Harrogate on 
Dec. 1, 1939, between the representatives of the Ministry of the one part and 
the representatives of a body called the Wrought Light Alloys Association 
of the other part. At this meeting the Wrought Light: Alloys Association (of 
which the company was a member) was acting for the appellant company as well 
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as the other members of the association: and an agreement was made Wher 
was embodied in a letter dated Dec. 16, 1939. The agreement provided that t 
prices which the company were then charging to its customers hen oa palate 
for the period July I, 1939, to June 30, 1940, and that the amount of the prs 
prices, that is to say, so far as the prices paid to the company were In excess O ; 
reduced prices, should be paid by the company to the Ministry. The oe aoe 
went on to provide that negotiations should be entered into not later than 
June 30, 1940, by the Air Ministry and the association with regard to the prices 
to be charged for supplies of aluminium products after June 30, 1940 .. . 
iati i k place before June 30, 1940, 

No negotiations with regard to the matter took p > St ) “ 
or for a long time afterwards. Subsequently, however, negotiations did take 
place which resulted in an agreement dated Oct. 12, 1942, whereby the prices 
to be charged by the company were fixed for the years 1941, 1942 and 1943. 
This case is only concerned with the prices fixed for 1941. 

The agreement provided that the excess prices (which had been charged 
during 1941 by the appellant company to its customers) when ascertained should 
be repaid by the company to the Ministry. The excess prices for 194] amounted 
to the sum already mentioned, £2,743,469 : and about a year later the company 
paid that sum to the Ministry of Aircraft Production. ae 

The question is: Was that a sum paid in respect of an accruing liability for 
the year 1941? The Special Commissioners answered that question in the 
affirmative. From that decision the company appeals. 

Counsel for the appellants put forward this view : True it was that the company 
had agreed to enter into negotiations before June 39, 1940, as to what the prices 
for 1941 should be ;. but the Ministry had let that opportunity slip by. There- 
fore, there was no liability on the part of the company to refund any part of 
the sums received by it in 1941 from its customers. When the company was 
good enough to make the agreement of Oct. 12, 1942, it was under no obligation 
to do so; the refund was really, if you look at it in its true light, a gift by the 
company to the Ministry. As I understand it, that was the argument. I 
do not think it can be maintained ... In my opinion, if they had taken 
that position, they would not have got away with it. If the Air Ministry had 
been met with that contention and litigation had ensued, and if the company 
had set up the plea which counsel for the appellants has maintained here, I 
think it would have been met with the answer. The agreement between the 
Ministry and the company was that prices should be fixed by agreement arrived 
at after negotiations and if for any reason negotiations did not take place, or 
if the negotiations did not result in agreement, the question of the prices to be 
paid by its customers to the company must be determined by the court. It 
would be the ordinary case where a manufacturer had supplied goods and the 
price to be paid for them had not been fixed. In such a case the law provides 
that the price to be paid should be a reasonable price, and if the parties could 
not agree on what was the reasonable price, then the court will decide, either 
with or without the assistance of a jury. what the reasonable price of the goods 
should be. : 

Therefore, I think that the argument put forward by counsel for the appellants 
cannot be sustained. The agreement between the Ministry and the company 
made at Harrogate in Dec., 1939, was an agreement to the effect that the prices 
which the company charged to its customers after June 30, 1940, were provisional 
prices subject to adjustment either up or down. It follows that this sum of 
£2,743,469, which, under the agreement of Oct. 12, 1942, was paid by the com- 
pany to the Ministry of Aircraft Production in 1943, for the year 1941, was a 
sum paid in respect of a liability accruing during that year. Therefore, in 
pursuance of, and in accordance with, the provisions of the Finance Act, 1940, 
s. 34, it must be deducted in the computation of the capital for the chargeable 
accounting period Jan. 1 to Dec. 31, 1941. 

In my opinion, the appeal must be dismissed with costs. 

Appeal dismissed with costs. 

From this decision the appellants appealed. 

Frederick Grant, K.C., and J. S. Scrimgeour, K.C., for the appellants. 

The Attorney-General (Sir Hartley Shaweross, K C.,) Sir Patrick Hastings, 
K.@,, and Reginald P..Hills for the respondents. 
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are set Out in the stated case, and are well summarised in the judgment of the 
judge. He accurately formulates the question at issue in these words : 


The appellant company maintains that the sum involved in this case ought 
not to be deducted in computing their capital for the chargeable accounting 
period in question on’ the ground that in that chargeable accounting period no 
legal liability existed to pay that sum, or any other similar sum. They say 
that there was no “ accruing liability ’’ within the meaning of the statutory 
provision in that behalf. 

On the other hand, the Crown argues that there was a legal liability which 
was an “accruing liability’ within the meaning of the relevant provisions, 
and that that accruing liability existed during the chargeable accounting period. 
Alternatively, they say that, if there was no legal liability in the period in question 
nevertheless, the language of the provision in question does not require a legal 
liability ; it is sufficient if the payment in question is referable to a transaction 
which took place, or had its origin, in the accounting period in question. They 
say that this payment originated from what took place in that accounting 
period. It is convenient to deal first with the alternative: argument of the 
Crown. The consideration of it requires an examination of the capital provisions 
relating to excess profits tax. That examination will be found to throw light 
on the general question whether there was an accruing liability in the sense of 
the statute. The Crown, in support of that alternative argument, relies .on 
certain well known,excess profits duty cases which arose in the last war in relation 
to the ascertainment of profits. The present question does not relate to the 
ascertainment of profits, but relates to the ascertainment and adjustment of 
the capital employed in the undertaking, a totally different question. In my 
opinion, counsel for the appellants was perfectly right when he said that the 
treatment of this sum, for the purpose of ascertaining profits, was a different 
question altogether to its treatment for the purpose of the capital account. 

In the present case, the company and the Crown have agreed to treat the sum 
in question as a deduction for the purpose of calculating profits for the accounting 
period of 1941. We are not concerned here with the question whether that 
arrangement was in accordance with the strict rights of the parties under the 
relevant provisions of the Act. The reason why the payment was for the pur- 
pose of profits attributed to the year 1941 was that it was considered—and I 
will assume, for the purposes of the argument, rightly considered—that, although 
the sum was not paid until the year 1943, yet, as it had its origin in what took 
place in 1941, it must be ascribed to that year. 

There are well known cases under the legislation in the last war which dealt 
with the question of the period to which amounts received at a later date should 
be attributed. The cases were cases in which, for example, some time after the 
expiration of an accounting period increases of price were granted, sometimes 
voluntarily, in respect of goods sold, or services rendered during the accounting 
period. The Woolcombers’ case (1) is a well known example. Broadly speaking, 
it was held in those cases that the subsequent receipt of an addition to the 
price was referable to the transaction under which the goods were sold. en 
price for which the goods were sold in the accounting period was so much, an 
that price later on was increased by virtue of some understanding, or something 
which might fall short of a contractual obligation. There the increased price 
was held to be referable to the original transaction, and, therefore, the accounts 
must be re-opened in order to bring that increase into the profits of the company 
sea eon Po ete cases, the Crown maintains that a corresponding 

ws 54 td he purposes of ascertaining the capital. 
operation should be performed for the purp 
It was said: Even if this payment was not a payment made pursuant iS one 
legai obligation, yet it must be referred to the 1941 transactions on of whic 
it arose, with the result that the capital account for that year, for the tad uised 
of ascertaining the standard capital, must.be adjusted ex post facto. In my 
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opinion, that argument is completcly fallacious for a reason which I will now 
endeavour to explain. 

The oxcess profits tax was imposed by the Finance (No. 2) Act, 1939, Pt. IIT. 
Its general structure is well known, and I need not go into it. For present 
purposes, it is sufficient to say that a standard: period was taken. The profits 
of that standard period were ascertained. Where the profits in a chargeable 
accounting period exceeded those standard profits, tax was imposed upon the 
excess. The standard profits were ascertained by reference to a standard 
period during which the undertaking, of course, earned those profits by means 
of the capital which, during that period, it had available in its business. It 
was obviously just that, whenever the capital of the undertaking was increased 
or decreased during 2 subsequent period, some adjustment should be made 
in the level of profits above which the tax was to be imposed. If a company 
during the standard period was earning profits on a capital of £100,000, and its 
standard profits were fixed by reference to that period, and if, in a later period, 
it was employing a capital of £200,000, obviously justice required that the level 
of its standard profits should be adjusted upwards by reference to the increase 
of capital. Similarly, if the company had during the standard period employed 
a capital of £100,000 to earn the standard profits,-and subsequently, for some 
reason, withdrew or lost part of its capital, so that the capital in the subsequent 
period was only £50,000, an adjustment downwards would have to be made. 

The provisions by which those adjustments are to be made are to be found in 
the proviso to sect. 13 (3) of the Act, which says this : 

_,.. Provided that if the average emount of the capital employed in the trade or business 
in any chargeable accounting period is greater or less than the average amount of the 
capital employed therein in the stendard period, the standard profits for @ full year 
shall,‘in relation to that chargeable accounting period, be increased, or, as the case may 
be, decreased by the statutory percentage of the increase or decrease in the average 
amount of the capital employed in the trade or business. : 
The statutory percentage is set out in sect. 13 (9). 

There are one or two things about that language which ‘are worth noting. 
First of all, it refers to the “ capital employed.’ That seems to me quite 
clearly to refer to capital actually employed, not to some item which is arti- 
ficially going to be written back into the capital in some future year, but capital 
which is in fact being employed for the purpose of earning profits. You earn 
profits with real capital, not with something which, on a subsequent re-opening 
‘of the accounts, is going artificially to be attributed to a particular period. 
It. is to be noticed that what the proviso refers to is the amount of the capital 
employed in a chargeable accounting period; that is to say, you must find a 
state of facts in which you can say that the company is employing the capital 
in an accounting period. If the capital it is employing in that period is greater 
it is entitled to a revision upwards of the level of its profits. On the other hand, 
if it is employing less than it did during the standard period, the net profit level 
must be scaled down. That is.obvious, and in accordance with common sense 

By sect. 14 (2), it is provided : ii 

Sep average eran af the meen employed in a trade or business in the standard 

riod or any chargeable accountin eriod: i i ° : 
Part II of the seventh Schedule to eras ebell,,Pe. eptinnted t$6oe eae 
Then provisions are set out for the computing of the capital. 
to me to confirm, beyond, possibility of inant what I moe Re ie 
namely, that the capital employed in a trade is capital really and actuall 
employed and existing as capital during the accounting period. 7 

Sched. VII, Pt. If, para. 1 (1), says : 

. . . the amount of the capital employed in a trade or business (so far as it does not 
consist of money) shall be taken to be [I call attention to the significance of this language] 


‘(a) so far as it consists of assets acquired by purchase . . . the price at which those _ 


assets were acquired ... . (b) so far as it consists of assets being deb 

person carrying on the trade or business, the nominal amount of chsh webie the 

ie es ce ae ony: ie Sai vine assets which have been acquired otherwise than 
y purchase as aforesaid, the value of the assets when th 

or business . . ey became assets of the trade 


A] ? 2 
Therefore, the capital employed in a trade is divided into these three categories 


_ of assets ; that is to say, real assets which are employed in the trade or business 


Pausing there for a moment, it is worth considering what these provisions 


ty 
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mean which relate to the ‘‘ debts due to the person carrying on the trade or 
business.”” In my opinion, that phrase means real debts existing at the time. 
The reason why they are regarded as capital employed in the business is pretty 
clear. They are balance sheet: assets. They are part of the means by which 
& company can carry on its trade. It has its sundry debtors, which form an 
asset by the assistance of which it is enabled to carry on its business and earn 
profits. But they must be real debts. You cannot earn profits on a notional 
debt—it is not an asset. It is not an asset which would ever appear in a balance 
sheet. It must be in the balance sheet for the year as an existing asset, not 
something which is written back by a re-opening of the balance sheet in some 
subsequent year so as to let in something which in that year was not an asset 
at all. That is what would happen if you applied, under the Crown’s alternative 
argument, the cases which relate to the ascertainment of profits. The reason 
why those profits are written back is not that in the four corners of the year in 
question they had any existence, because they had not; it is merely because, 
though received in a subsequent year, they are artificially attributed to the year 
in question, the accounts for which, as between the taxpayer and thé Revenue, 
are re-opened for the purpose. It is quite impossible to treat a receipt, which, 
under that principle, is to be written back into a previous year for the purpose 
of ascertaining the profits, as being an asset in the shape of a debt within the 
meaning of these capital provisions. So to treat the debt would be to violate 
the language and the whole object and purpose of these capital provisions, the 
nature of which I have endeavoured to describe. 

IT have no doubt myself that the word ‘‘ debt’ in that paragraph means a real 
existing debt which is due to the undertaking in the accounting period in 
question, a.debt of that kind being an asset in the real sense. 

Then there are certain provisions about deductions: which I need not trouble 
with, but in para. 2 (1), there is this provision : 

Any borrowed money and debts shall be deducted .. . 


There is the same word. If I am right in thinking that, in ascertaining the assets 
of the undertaking, the word ‘‘ debts ” means real debts, then in the paragraph 
dealing with the liabilities of an undertaking which are to be deducted from 
those assets in order to find the capital employed in the business, the word 
‘debts’? must have precisely the same meaning. It must be a real debt 
existing during the period in question, and forming a proper deductible liability 
when the assets of the undertaking are being ascertained. 

There is only one other paragraph in this Schedule which I think I had better 
read, and that is para. 4: 

For the purpose of ascertaining the average amount of capital employed in a trade 
or business during any period, the profits or losses made in that period shall, except 
so far as the contrary is shown, be deemed (a) to have accrued at an even rate. throughout 
the period, and (b) to have resulted, as they accrued, in a corresponding increase or 
decrease, 2s the case may be, in the capital employed in the trade or business. 

The object of that provision is pretty clear. If the company during tho account- 
ing period has earned profits, those profits remain in the business, and, not 
being yet distributed, are available to enable the company to earn profits, 
and, therefore, are properly treated as being an accretion to capital for the period, 
and the rate at which they are deemed to accrue is an even rate, except so far as 

e contrary is shown. 
eg hana a mind that, so far as the assets are concerned, a debt due to the 
company must, for the purposes of these capital provisions, be a real debt 
and that a debt owing by the company must he a real debt, I come now to the 
provisions in the Finance Act, 1940. By sect. 34 (4) of that Act these words 
are to be inserted at the end of Sched. VII, Pt. II, para. 2 (1), of the Act of 1939. 
That is the paragraph which says that debts are to be deducted. The words 
to be inserted are as follows: 

The debts to be deducted under this sub-paragraph shall include. 

That is rather unusual language. It does not say “ shall be deemed to include,”’ 
but ‘‘ the debts to be deducted shall include.” That language appears to me to 
indicate not that these new words are bringing into the computation 
something which is not a debt during the accounting period, but that 
a particular class of debt is to be brought in which it might have been 
thought was not included in the debts mentioned in the original paragraph of 
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the Schedule. ‘‘ The debts té’be included under this sub-paragraph shall include ” 
—that seems to me to be the clear meaning of it. Then it goes on : 

(a) any such sums in respect of accruing liabilities as ere allowable as a deduction in 
computing profits for the purposes of excoss profits tax, or would have been so allowable 
if the period for which the amount of capital is being computed had been @ chargeable 
accounting period. 

I need not read the next paragraph, but the sub-section concludes : 

. and all the said sums shall be deducted, notwithstanding that they have not 
become payable. 
As I have said, that appears to me, not to introduce under the heading of 
‘* Debts ’’ something which is not, strictly speaking, a debt, but to introduce a 
category of debt which otherwise would have been excluded. That category is 
described as a sum “in respect of accruing liabilities,’ and that sum is to be 
deductible, notwithstanding that it has not become payable. What it is con- 
templating is something which, during the accounting period, is not actually 
payable, but something which is an accruing, ripening debt under some legal 
obligation. Unless it is accruing under a legal obligation, it is not a balance 
sheet deduction. In my opinion, therefore, the phrase *‘ any such sums in respect 
of accruing liabilities’ requires that the liability in question shall be a legal 
obligation existing during the accounting period. The other qualification is 
that it must be “ allowable as a deduction in computing profits for the purposes 
of excess profits tax.” But the fact that, for the purposes of computing profits, 
some artificial writing back must take place, does not destroy the necessity of 
its beimg an accruing liability, and a true legal obligation in the accounting 
period in question. 

That examination of the relevant provisions really comes to this: The object 
of the capital provisions is to ascertain the actual capital employed during an 
accounting period in respect of which a statutory allowance of so much per cent, 
less or more, is to be given or imposed. That must refer to something which, 
during the period, is actually earning profits, namely, capital actually employed 
in the business. That is to be ascertained by bringing in, on the one side of the 
account, actual debts which are really and truly assets, and deducting, on the 
other side of the account, actual debts which are proper deductions in order to 
ascertain the net assets. In those debts are to be included accruing liabilities, 
notwithstanding that they have not become payable. Therefore, you cannot 
treat as an accruing liability a payment which, in the accounting period in 
question, the undertaking was not in law bound to make, but which is only 
treated as having been allowable for in that year under the rather artificial 
rules I have mentioned of attributing the payment to something that happened 
in that year ; you cannot say that because you write it back for profit purposes 
you must therefore treat the capital as having been increased. You cannot make 
profits on a notional and artificial capital which had no real existence during the 
period when you are supposed to be making greater or lesser profits for the 
purposes of the statutory adjustment of the standard profits. 

_ Having got rid of that argument, I turn to consider whether or not there was 
in the present case a legal liability which can be described as an accruing lia- 
bility within the true meaning of the amending words in the Act of 1940 ” The 
liability is said by the Crown to have come into existence by virtue of an agree- 
ment, the terms of which are set out in a letter from the Air Ministry of Dee. 16 
1939. That letter provides, in para. (i) for a reduction of the charges for aluminium 
goods in respect of the period July 1, 1939, to June 30, 1940. The prices were to 
be reduced in accordance with a schedule. By para. (ii), in so far as higher 
prices had been charged, the Air Ministry had to be paid the difference Ehat 
section of the arrangement, therefore, dealt, in part, with the future and in art 
with the past. It was retrospective to July 1, 1939. As regards portray a 
during that period, the agreement was to be carried out by means of the 

ment of a rebate to the Air Ministry by the aluminium manufacturers. As re a 
the period subsequent to Dec. 16, 1939, the prices to be charged tothe acess 
manufacturers were to be reduced in accordance with the list. The reason wh 

the aircraft manufacturers were not brought into this ‘scheme of rebat : 
py se in para. 5 of the case, was as follows : : mba thse 

e customers of the company were mainly aircreft manufect 
to the Ministry of Aircraft Production, and if any payment was sriadias ts shen pie 
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of a reduction in price it would have to be passed on by those manufacturer 
ee. anger pigs a retin re pe gay direct t6 the Ministry, the witness 
and this was the reason for the method Ay HP Oka sate dalbioms 
The list was to be in force down to June 30, 1940. What was to happen in the 
future was not defined in this document, but reference was made to it in para. (iii) 
in the following words : 

Negotiations shall be entered into not later than June 30, 1940, by representatives 
of the Air Ministry and of the association in regard to prices to be cherged for supplies 
of wrought light aluminium alloys after that date. 

The parties, therefore, were contemplating that, just as in the period between 
July, 1939, and June, 1940, the prices to be charged to aircraft manufacturers 
were to be adjusted in accordance with a scale set out in the list, so, in future, 
the aluminium manufacturers should not be allowed to charge the aircraft 
manufacturers such prices as they thought fit, but that those too would be sub- 
ject to the same sort of adjustment. The prices to be charged under the contem- 
plated adjustment were to be prices operating as from June 30, 1940. It is im- 
portant, for a reason which will appear presently, to notice that they were 
expected to operate as from that date. 

It was held by MacnaGHTEN, J., that that provision in para. (iii) imposed a 
contractual obligation upon the company which subsequently matured into the 
sum of £2,743,469 in question in this case. I cannot find in this language any 
legal liability at all. It contemplates that negotiations shall be entered into. 
They. might or might not be entered into. They might or might not result in 
agreement. Supposing they did not result in agreement, I cannot find that 
these words would impose upon this company, or its associates, any obligation 
to adjust prices by reference to some schedule imposed by the Aircraft Ministry, 
or imposed by an arbitrator, or imposed by a court, or a jury. That was not 
what was contemplated at all. The circumstances in which these matters 
were being dealt with were circumstances in which the Air Ministry was in a 
very strong position, and was in practice no doubt able to bring any recalcitrant 
company to heel. But that is not, as it seems to me, as counsel for the respon- 
dents [Sir Patrick Hastings] said, a consideration which makes it easier to spell 
out of these words some contractual obligation. On the contrary, it points 
rather in the other direction, and explains why it was that this matter was left 
to future negotiations instead of being tied up under some legal contract. The 
necessity of tying it up under a legal contract in practice may very well not have 
existed at all, and the Ministry may very well have preferred to do what it is 
common knowledge was always done wherever possible—to try and get an 
agreement on such matters as these, and not to impose a solution except as a 
last resort. There is no ground at all for straining these words beyond their 
plain and prima facie meaning. 

I thought atone time in the course of the argument that it might be proper 
to extract from the language some sort of implied obligation to pay a reasonable 
sum, or to submit to the imposition of some schedule. On careful consideration, 
I have come to the clear conclusion that that would not be legitimate, and that 
the only effect of this was to state a pious intention for the future. What would 
have happened if negotiations had taken place and had broken down, or if the 
company had refused to negotiate, it is not necessary to inquire. There were 
means no doubt by which they could be brought to heel. That this involved 
a legal obligation to pay a sum subsequently to be quantified appears to require 
a forced construction of the language which the words will not bear. 

The actual agreement which was ultimately entered into was dated Oct. 12, 
1942. The negotiations contemplated by the 1939 letter did not take place, 
as there expected, not later than June 30, 1940, but took place at a much later 
date, and eventually led to the agreement of Oct. 12, 1942. Here comes what 
is a significant matter. When the 1942 agreement was made, it omitted to 
deal altogether with the period between June 30, 1940, and the beginning of 
the calendar year 1941.- In other words, the prices which the aluminium 
manufacturers had actually charged to the aircraft manufacturers in respect of 
goods delivered during that period were allowed to stand, and no aoe. ee 
rebate was provided for in respect of that period. The operative part o 5 ) 
1942 agreement began with the calendar year 1941. The agreement says : 
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2. The object of the agreement is the regulation of the prices of st pagiaci hsp 
as hereinafter defined so as to secure that the profits derived from s. ) pence 
and sale of these products are limited in-a manner compatible wit ydoed ace 
having regard to efficient and rapid production and the ici ip ihr sep phe 
3. The most practicable method of securing this object is by means a a re ra 
prices charged for included products such rebate being payable by t cf mem ga na 
to the Minister. 4. The rebate will be separately ascertained for eac aes neh 
and will be expressed es a rate per £ sterling of sales of included products and wi i 
determined as follows : (a) For the calendar year 1941 [which is the year we or gee 
with] such en amount as will te designed so to reduce the prices of included pro uc 
as to render the profits derived from the manufacture and sale of these products equiva- 
lent to a sum [which is described in the formula—I need not read it]. 


Accordingly, this agreement, as from Jan. 1, 1941, is providing for a rebate in 
respect OF sede mapoled to aircraft manufacturers in the year 1941, that rebate 
to be paid to the Minister. It is under that provision that the sum here in question 
was paid. ; a eer 

The liability to pay that sum began and had its origin in the agreement o 
1942, and, until that agreement was reached, there was no legal liability 
to pay that, or any other sum. 

Heve I may Sf to the period which was not covered by that agreement, 
namely, the 6 months between June 30, 1940, and Jan. 1, 1941. The Crown 8 
argument, be it observed, is that the letter of Dec. 16, 1939, gave rise to a liability 
on the company. If it gave rise to a liability on the company to make a refund, 
it must have given rise to a liability to make a refund in respect of those 6 
months. We are dealing with the capital employed in the business in 1941, 
Therefore, according to the argument, there was a liability on this company, 
under the 1939 agreement, to make a refund, or to charge a lower price in 
respect of its deliveries during the 6 months, and that was a liability which 
ought to be deducted in ascertaining the capital employed in the business. 
The fact that it was omitted in the 1942 agreement, on the Crown’s argument, 
could not make it any less a liability under the 1939 agreement. What figure 
could be taken in ascertaining the liability in respect of that 6 months period ? 
It turned out to be nil. Would it be right, therefore, in ascertaining the assets 
employed in the business in 1941 to say that those assets must be diminished by 
some sum referable to that 6 months period ? I need not explain further the 
significance of that contention. 

If I am wrong in thinking that no legal obligation to make lower charges, 
or to pay a rebate, is to be extracted from para. (iii) of the letter of Dec. 16, 1939, 
it would be hecessary to consider what liability, if any, is to be extracted from 
these words. I cannot see on any argument how any legal obligation could be 
spelt out of these words. When I say this, I am not for a moment wishing to 


legal obligation ; but supposing I am wrong in that, I do not see how it could be 
possible to extract anything more than this ; “* We, the company, agree that, if 
in the future, as a result of negotiations, we can agree upon a schedule, we will 
make a rebate so as to bring what we have previously charged into line with the 
schedule.” Be it observed that any such agreement as that would be purely 
conditional. It would only give rise to an obligation to make a payment, if 
negotiations successfully reached a conclusion, to be embodied in some schedule 
of prices. Could such a liability be an accruing liability within the meaning 
of the statute? A purely conditional liability, which may or may not mature, 
is not one which falls within that language, for this reason : Quite apart from 
the actual words, it would be contrary to the whole conception underlying 
these capital provisions because a purely conditional liability, which may or 
may not eventuate, is not a thing which affects a company’s capital position, 
any more than a conditional receipt can affect its capital position. A receipt 
which may or may not be received, according as some event does or does not 
happen, is not a thing with which you can earn profits. It is the possibility 
of earning profits on your real capital that these capital provisions are concerned 
with. Therefore, in my opinion, even if one could spell such a hypothetical 
and conditional contract out of these words, the result would not give rise to 
an accruing liability within the meaning of the section. The correctness of that 
view can be seen by taking the converse case. Supposing in the agreement 
of 1942 some provision had been arrived at, the result df which was to entitle 
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the company to receive a higher price in respect of some class of prod 

which it had undercharged in the past, could the additional chance of paises 
such a receipt, which would arise from the agreement of 1939, if it were construed 
in the way I am now assuming, be included as a debt owing to the company 
in the relevant accounting period ? It could not possibly be included as a debt 
because whether or not the company would receive it would be quite uncertain. 
It might or might not. Nobody can tell whether it would be received, or 
would not be received, in the year 1941. How could profits be earned on such 
a purely conditional and hypothetical asset as a right of that kind ? The com- 
pany cannot earn anything by a hypothetical right of that nature. It could 
form no part of the company’s assets.’ To repeat what I said earlier when I 
was considering the language of the Schedule, the capital of the company is 
treated as consisting of assets of three classes, that is to say, real assets, and 
assets which, in my view, are to be regarded as capable of earning profits, and, 
therefore, entitling the undertaking to receive the statutory allowance. ‘‘The 
amount of capital employed in a trade or business shall be taken to be ’’— 
and then come the three classes of assets, one of which is ‘‘ debts due to the person 
carrying on the trade or business.’’ How could one possibly include as a debt 
due to the company a sum, the right to which was left under the agreement of 
1939 entirely in the air, and subject to conditions which might or might not be 
fulfilled, which would only have resulted in some receipt in the year 1942 ° 
It would be completely wrong to treat such a conditional claim as being a debt 
which must be regarded as part of the capital employed in the trade or business 
in the accounting period 1941. If it would be impossible to bring in an increase 
in price in the year 1941 for the purpose of increasing the company’s capital 
for that year, it would be manifestly unfair if a liability of precisely the same 
character could be brought in for the purpose of decreasing its capital. The 
two things appear to me to be pendants to one another. Nothing can be treated 
as being a liability, unless its converse can properly be treated as a debt. The 
fact that the class of deductible debts was extended by the Act of 1940, and 
no corresponding extension of the class of debts to be included among assets 
was made, does not affect this argument. 

That really covers the whole of the case, but the key to all the problems 
seems to me to be a proper appreciation of the fact that the capital provisions 
of this Act are dealing with realities, things which are really assets and really 
liabilities, and not with something which is for profit purpgses (which is quite 
a different conception) to be artificially regarded as a liability to be written 
back into the accounting period. 

In my opinion, the appeal should be allowed with costs here and below. 


SoMERVELL, L.J.: In this appeal we are disagreeing with the judge, but the 
part of his judgment which led him to the conclusion to which he came is based 
on the construction of the letter of Dec. 16, 1939. The reasons which have led 
me to disagree with the construction which he put on that document have 
already been expressed by Lorp GREENE, M.R., and I do not propose to repeat 
them. I content myself with saying that I agree with the judgment which has 
just been delivered. 


Conen, L.J.: I also agree. I will only add one word. I think that, if 
we were to adopt the construction which LorD GREENE, M.R.., suggested merely 
in order to destroy the argument that might have been founded on it, we should 
be violating the elementary rule of construction that you must not make an 
agreement for the parties, but you must construe the agreement which they have 
made. 

I agree so entirely with the construction Lorp GREENE, M.R., has placed on 
the letter of Dec. 16, 1939, that I do not desire to add anything further.  — 

Appeal allowed with costs. Case remitted to the Commissioners to deal with in 
accordance with the judgment of the court. Leave to appeal to the H ouse of Lords. . 

Solicitors : Kenneth Wright & Johnson (for the appellants) ; Solicitor of Inland 


Revenue (for the respondents). ; 
[Reported by P. J. JOHNSON, Esq., and F. Gurrman, Esq., Barristers-at-Law.] 


—— 
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Re F. pre JONG & CO. LTD. 


[Court or ArpraL (Lord Greene, M.R., Morton and Somervell, L.JJ.); 


March 13, 14, 1946.] ath 
Companies—Winding up—Voluntary winding up—Cumulative preferential divid- 

ends in arrears—Surplus assets after payment of debts and repayment of 
preference capital—Rights of preference and ordinary shareholders—Con- 
struction of articles of association. a 

The ec Pst cata of a private company was £25,000 divided into 
10,000 preference shares and 15,000 ordinary shares of £1 each, of which 
5,006 of the preference shares and all the ordinary shares had been issued 
and were credited as fully paid. By the company’s articles, the preference 
shares carried the right to a fixed cumulative preferential dividend of 6 
per cent. per annum on the capital paid up thereon and should “ have 
priority as to dividend and capital over the other shares in the capital for 
the time being,’’ but should not carry any further right to participate in 
the profits or assets. No dividend had been paid on the preference shares 
since 1940. In 1944, the company went into voluntary liquidation. After 
the creditors had been paid in full and the capital in respect of the 5,006 
preference shares had been returned, the liquidator had in hand a balance 
of £3,000. The question to be determined was whether the preference 
shareholders were entitled to receive out of the surplus assets the arrears 
of the cumulative preferential dividend :— f 

HELD: upon the true construction of the company’s articles, on a 
distribution of the assets in a winding up the preference shareholders were 
entitled to priority in respect of the arrears of the cumulative preferential 
dividend. 

Re Walter Symons, Lid. (2) applied. . 

Re Wood, Skinner & Co., Ltd. (3) distinguished. 

(EDITORIAL NOTE. The rights of preference shareholders to arrears of cumulative 
preferential dividends out of surplus assets on a winding up depend entirely on the 
construction of the particular article governing such rights. ‘‘ Dividend ” prima facie 
refers to @ payment made to shareholders while the company is a going concern, but a 
construction of the article governing rights on winding up may lead to an opposite 
conclusion, and since in the earlier part of the article under consideration priority as 
to dividend is expressly dealt with, the reference later to ‘‘ shall have priority as to 
dividend ” is construed as referring to rights in a winding up. 

As TO ARREARS OF PREFERENTIAL DIVIDEND, see HALSBURY, Hailsham Edn., 


Vol. 5, p. 701, para. 1168, and pp. 702, 703, para. 1172; and ror Caszs, see DIGEST, 
Vol. 10, pp. 1007, 1008, Nos. 6987-6989. ] 
Cases referred to : 


(1) Re Crichton’s Oil Co., [1902] 2 Ch: 86; 10 Digest 1006, 6980; 71 L.J.Ch. 531; 
86 L.T. 787. 


*(2) Re Walter Symons, Ltd., [1934] Ch. 308; Digest Supp. ; 103 L.J.Ch. 136; 150 
LEAN BE Rey 


*(3) Re Wood, Skinner & Co., Lid., [1944] Ch. 323; 113 L.J.Ch. 215; 171 L.T. 37. 


APPEAL by an ordinary shareholder from an order of CoueEn, J., dated Nov. 5, 
1945. The facts are fully set out in the judgment of Morton, L.J. 

Maurice Berkeley for the appellant. 

John Pennycuick for the liquidator. 

T. D. D. Divine for a preference shareholder. 


Lorp Grrenr, M.R.: Morton, L.J., will deliver the first judgment. 


Morton, L.J.: The Company in this case, F. de Jong & Co., Ltd., was 
incorporated as a public company on Dec. 6, 1905, and was converted into a 
private company in 1908. The nominal capital of the company is £25,000, 
divided into 10,000 preference shares of £1 each, and 15,000 ordinary shares of 
£l each. 5,006 preference shares and all the ordinary shares have been issued, 
and are credited as fully paid. 

By art. 15 of the company’s articles, it is provided as follows :— 

Of the 25,000 shares of £1 each into 
10,000 shares shall be preference sh 
The said preference shares shall ca 
dividend at the rate of 6 per cent. pe 


which the initial capital of the company is divided, 
ares, and 15,000 shares shall be ordinary shares. 
try the right to a fixed cumulative preferential 
r annum on the capital for the time being paid up 
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thereon respectively, and shall have priority as to dividend and capital over the other 
shares in the capital for the time being, but shall not cerry any further right to participate 
in the profits or assets. : 


We have also been referred to art. 121, 122 and 123 as bearing upon the matte: 


which we have to consider, but, for my part, I do not find them of any assis- 
tance. They are: 


121. The company in general meeting may declare the dividend to be paid to members 
according to their rights and interests in the profits. 122. No larger dividend shall be 
declared than is recommended by the directors, but the company in general meeting 
méy declare a smaller dividend. 123. No dividend shall be payable except out of the 
profits of the company, and no dividend shall carry interest as against the company. 

The dividend on the preference shares was duly paid in respect of the period 
up to June 30, 1940. No dividend has been declared upon the preference 
shares in respect of the period since that date. 

By a special resolution of the company passed on May 30, 1944, it was resolved 
that the company be wound up voluntarily by way of a creditors’ voluntary 
winding up. The liquidator has paid all the creditors of the company in full, 
he has returned the capital sum in respect of the 5,006 preference shares, and 
he has in hand a balance of over £3,000. 

The question which we have to determine is stated in the summons accurately 
as follows : 

Whether upon the true construction of the articles of association of the company 

the holders of the preference shares are entitled to receive out of the net surplus assets 
of the company a sum equivalent to the amount of the arrears of the cumuletive 
preferential dividend thereon accrued since June 30, 1940. 
Prima facie, and in the absence of words making provision for it in the memor- 
andum and articles of association, cumulative preference dividends are not 
ordinarily payable out of the assets in a winding up. It is a question of con- 
struction in each case whether the memorandum or articles provide that such 
arrears of dividend shall be payable in a winding up. 

I turn again to art. 15. I think the vital sentence in that article falls into 
three parts, and I shall consider each part separately, and then their combined 
effect. The first part is this : 

The said preference shares shall carry a right to a fixed cumulative preferential 

dividend at the rate of 6 per cent. per annum, on the capital for the time being paid 
up thereon respectively. 
That part of the sentence is perfectly clear. It is dealing with dividends payable 
out of the profits of the company, 7.e., dividends in the true and ordinary sense 
while the company is a going concern. It is to be noted that the word 
“ preferential ”’ clearly shows that the dividend on those preference shares is 
to have priority over the dividend on the ordinary shares. 

The next part of the sentence is : 

. . . and shall have priority as to dividend and capital over the other shares in the 
capital for the time being. mate. 

To what does that portion of the sentence refer? To my mind it refers to the 
rights in a winding up. I say that for three reasons. First, the provision as 
to having priority as to dividend must, I think, refer to a winding up because 
the word “ preferential ” has already established the priority of the preference 
shareholders as to dividend, while the company is a going concern. Secondly, 
the words “priority as to capital” refer naturally to a distribution of the 

in the winding up. 

ease suggested ae fiir for the appellant that those words might refer 
to a return of capital, or a reduction of capital, while the company was a going 
concern. But I cannot think it is a natural construction to refer those wor 

to that event. I think the natural construction 1s that they refer to the time 
when it is contemplated that the assets will be distributed, 7.e., a winding up: 

The third reason is that one would expect to find, somewhere in the apie es, 
provisions dealing, not only with the rights of the preference shareholders ie 
to dividends while the company is a going concern, but also Pe atk Tal ts 
what are to be the rights of the preference shareholders in @ winding 9 J rei 
the passage which I have just read deals with those rights in a rou ers P, 
there is no provision at all informing the preference shareholders what their 


rights in a winding up are to be. 
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Counsel for the appellant placed some reliance on the words “‘ for the wore 
being,” but I do not think that they really assist his argument. The hi 
“in the capital for the time being ” refer merely, I think, to the capital at the 
time when it becomes relevant to consider what are the respective rights of 
the shareholders inter se. If that passage refers to a winding up, I think the 
word “ dividend ” must mean “ arrears of dividend.” 

The prima facie meaning of dividend was thus stated by Srrruine, LJ. 
( [1902] 2 ch. 86, at p. 95) in Re Crichton’s Oil Co.-(1) : 

A dividend means prima facie a payment made to the shareholders while the company 

is &@ going concern .. . 
But, in the present case, finding, as I do, this word in a passage which refers 
to a winding up, it seems to me that one must give the meaning of “ arrears of 
dividend ” to it; the priority as to dividend in the true sense having been 
aiready provided for by the first of the three passage... 

I now come to the third passage : 

. . . but shall not carry any further right to participate in the profits or assets. 


This passage to my mind rounds off the description of the rights of the prefer- 
ence shareholders, and prevents them from having (i) any more than their 
fixed cumulative preferential dividend out of the profits of the company, and 
(ii) any more than the arrears of dividend and return of capital in a winding up. 
In other words, it provides that the preference shareholders are to have no 
right to share in the surplus profits while the company is @ going concern, or 
in the surplus assets in a winding up. So read, I think that the whole sentence 
is given a coherent and sensible meaning, and the whole of its provisions are 
well balanced and result in a coinprehensive definition of the rights of the 
preference shareholders. That was the conclusion at which CoHEN, J., arrived, 
and I entirely agree with his decision. 

We were referred to two recent cases where the wording of the articles in 
question bore some resemblance to the article in the present case. I shall 
refer to them briefly because, as a rule, little assistance is gained from consider- 
ing articles of different language when the court is dealing with a question of 
construction. In Re Walter Symons, Ltd. (2) which was a decision of MAUGHAM, 
J., the relevant clause provided that the preference shares : 

. . . Shall confer the right to a fixed cumulative preferential dividend at the rate 
of 12 per cent. per annum on the capital for the time being paid up thereon, and to half 
the distributable surplus profits which in respect of each year shall remain after paying 


or providing for the payment of a dividend for such year at the rate of J0 per cent. 


per annum on the capital for the time being paid up on the ordinary shares, and shall 
rank both as regards dividends and capital in priority to the ordinary shares, but shall 
not confer the right to any further participation in profits or assets .. . 

MavucuaM, J., came to the conclusion that the word “‘ dividends ” in the phrase 
“shall rank both as regards dividends and capital in priority to the ordinary 
shares ’’ was intended to refer to.the arrears of dividend in a winding up. It is 
true that he placed some reliance upon the appearance of the word ‘“ rank ” 
in that article, but his reasoning is, I think, of assistance in the present case. 
It is to be noted that he found no difficulty in deciding that the word “ divid- 
ends ”’ in that case meant arrears of dividend. 

The other case is a decision of CoHEN, J., in Re Wood, Skinner & Co., Lid. 
(3). In that case Conrn, J., on the wording of the article before him, came 
to the conclusion that the preference shareholders were not entitled, to have 
priority as to arrears of their dividends in a winding up. For my part, I see 
no reason to differ from either of these decisions. In Re Wood, Skinner & Co 
Ltd. (3) the article was as follows : . 


_ Such preference shares shall confer the right to a fixed cumulative dividend [not 
it is to be noted, preferential dividend or preference dividend] of £6 per cent. per annum 
on the capital paid up thereon and shall rank both as regards dividends and capital 
in priority to the ordinary shares with power to increase the capital. 

In that case it was not necessary for CoHEN, J., to treat the words “ shall rank 
both as regards dividends and capital ” as conferring priority in respect of the 
amrears of the cumulative preferential dividend in a winding up, because, up to 
that point in the articles, there had been no statement that the preference 
shareholders were to have a preference dividend. I think that is a point which 
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ee Re Wood, Skinner & Co., Ltd. (3) from the present case, in which 
‘hin t © court is almost driven to the conclusion that the words “ shall have 
priority as to dividend must refer to a winding up, since priority as to dividend 
while the company 18 @ going concern has already been provided for 
In my view, this appeal should be dismissed. | 
Lorp GREENE, M. R.: I entirely agree, and I cannot add anything. 
SoMERVELL, L. J.,: I agree. 


Appeal dismissed. The costs of the liqui ; 
quidator to be paid out of th ts ; 
re i bpencog gi std se costs of the preference pe ie Dies. 
oheitors: Leonard Tubbs & Co (for the appellant and the ljqu; - 
Gerrish & Foster (for the preference pbkvahiolderiae a Seen cre 


[Reported by F. GUTTMAN, Esq., Barrister-at-law.] 


R. v. MARIAN GRONDKOWSKI AND HENRYK MALIN OWSKI. 


[Court oF CRimmnAL APPEAL (Lord Goddard, L.C.J., Hilbery and Sellers, 
JJ.), March 25, 1946.] 


Criminal Law—Separate trial—Oommon __ enterprise—Discretion of gudge— 
J udicial exercise—Matters for consideration—Attack by one uccused on another 
—Prejudice—Test applied on appeal— Whether exercise of discretion resulted 
in miscarriage of justice. 

The appellants had been tried and convicted jointly of murder. At the 

- trial an application was made, on behalf of one of the accused, for a separate 
trial, but this was refused. It was clear from the material at the disposal 
of the trial judge that the case to be presented by the prosecution was that 

. the two accused set out together to rob the dead man, and that the jury 
would be invited to find a common intention, not only to rob, but to over- 
come resistance if offered. It further appeared that both accused admitted 
that they were present at the killing, which was effected by shooting with 
a revolver; that they afterwards stripped the dead body of the deceased’s 
property ; that they went off with the booty, which they shared, and stayed 
together in the same lodging where the weapon was afterwards found in 
the room in which they were living. Each accused sought to put the blame 
for the actual shooting on the other and each denied that he intended to 
offer violence or even to.rob. There was ample evidence from which the 
jury could infer a common intention to rob and to use such violence or other 
means as was necessary to effect that purpose :— 

HELD : (i) prima facie where the essence of the case was that the accused 
were engaged on a common enterprise, it was proper that they should 
be jointly indicted and jointly tried, and in some cases it would be as 
much in the interest of the accused as of the prosecution that they should be. 

(ii) there was no rule of law that where it appeared that the essential 
part or an-essential part of one accused’s defence was or amounted to an 
attack upon another accused a separate trial should take place. The 
law was, and always had been, that this was a matter for the discretion 
of the judge at the trial, such discretion to be exercised judicially and 
not capriciously, both the interest of justice and the interests of the 
accused to be considered. 

(iii) an attack by one accused on another was a matter which the judge 
should take into account in considering whether to grant a separate trial, 
but he was not, in those circumstances, bound to grant a separate trial. 

(iv) the real test which must be applied by the Court of Criminal Appeal 
on a matter which was essentially one of discretion was, had the exercise 
of the discretion resulted in a miscarriage of justice ; if improper prejudice 
had been created, whether by a sepatate or by a joint trial, the court would 
interfere, but not otherwise ; in this case the court was satisfied that there 
had been no miscarriage of justice and the appeal, therefore, failed, 

RB. v, Barnes, R, v. Richards (1) explained, . 
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RIAL . It has been said, in view of the decision in RF. v. Barnes, R. v. 
Seren rine is now a rule of law that there must be separate trials when 7 
essential pert of one prisoner’s defence is an attack upon the other. The Court o 
Criminal Appeal now hold that this is merely an element which should be taken into 
account by the court in exercising what is entirely & matter of judicial discretion, to 
be exercised in the interests of justice os well as the interests of the prisoners. 

For SEPARATE TRIALS, see HALSBURY, Hailsham Edn., Vol. 9, pp. 161, 162, para. 
229; and ror Caszs, see DIGEST, Vol. 14, pp. 225, 226, Nos, 2100-2110.] 


Cases referred to: 
*(1) R. v. Barnes, R. v. Richards, [1940] 2 All E.R. 229; 27 Cr. App. Rep. 154. 
(2) Youth v. R., [1945] W.N. 27. 
*(3) R. v. Gibbins & Proctor (1918), 13 Cr. App. Rep. 134; 14 Digest 226, 2102. 
*(4) R. v. Ahearne (1852), 6 Cox C.C. 6; 14 Digest 330, r. 
*(5) R. v. Bradlaugh (1883), 15 Cox C.C. 217; 14 Digest 226, 2106. 


APPEAL against convictions for murder, before Croom-JoHNson, J., One 
ground of appeal only is reported, viz., the ground raised on behalf of one of the 
accused that he ought to have been granted a separate trial, which was asked 
for at the trial but refused. The facts are sufficiently set out in the judgment 
of the court delivered by Lorp GoppaRp, L.C.J. ; 

Melford Stevenson, K.C., and Lewis Langdon for the appellant Grondkowski. 

J. D. Casswell, K.C., and V. Durand for the appellant Malinowski. 

Anthony Hawke for the Crown. 


Lorp Gopparp, L.C.J. [delivering the judgment of the court]: In dis- 
missirg this appeal the court intimated that they would put into writing their 
judgment with regard to the ground of appeal raised by counsel on behalf of 
the prisoner Malinowski that, he ought to have been granted a separate trial. 
This was asked for at the trial but refused by CRooM-JouHNsSoN, J. 

When an application is made by a prisoner indicted jointly with another 
that he should be tried separately it must be made at the outset of the trial 
though not necessarily before the plea and the judge can only act upon the 
material then before him, which ordinarily will be the depositions and exhibits. 
In the present case, which was one of murder, it was clear from this material 
that the case to be presented by the prosecution was that the two prisoners 
set out together to rob the dead man and that the jury would be invited to find 
a common intention not only to rob but to overcome resistance if offered. It 
further appeared that. both prisoners admitted that they were present at the 
killing which was effected by shooting with a revolver; that they afterwards 
stripped the dead body of the deceased’s property, that they then went off 
with the booty, which they shared, and stayed together in the same lodging 
where the weapon was afterwards found in the room in which they were living. 
Each prisoner sought to put the blame for the actual shooting on the other and 
each denied that he intended to offer violence or even to rob. There was ample 
evidence from which the jury could infer a common intention to rob and to use 
such violence or other mears as was necessary to effect that purpose. Which 
of the two actually fired the fatal shot was therefore, immaterial, but of course 
the jury might have found that one or other was present with no intention of 
robbing the deceased but merely as a peaceful passenger in the car. 

Prima facie it appears to the court that where the essence of the case is that the 
prisoners were engaged on a common enterprise, it is obviously right and proper 
that they should be jointly indicted and jointly tried, and in some cases it would 
be as much in the interest of the accused as of the prosecution that they should be. 
Suppose, for instance, that the defence of one was that he or she was acting 
under the positive duress of the other. It would be obviously right that they 
should be tried by the same jury, who might see in one prisoner a harmless or 
nervous-looking little man or woman, and in the other a savage brute whom they 
might deem capable of forcing his co-prisoner against his will into assisting 
inacrime. Another instance would be the case of a indictment against husband 
and wife ; the latter is no longer presumed in law to be acting under the coercion 
of her husband, but may nevertheless prove that she was. It would be very 
desirable, not only in the interest of the prisoners, but of justice, that the same 
jury should try them both, and it is by no means beyond the bounds of possibility 
that so far from finding that the wife acted under the coercion of her husband, 
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it might be found that the husband was coerced by the wife, and if the same 
jury ought to try them, it would be absurd to say that they should be tried 
separately. 

It is said that there is now a rule of law that where it appears that 
the essential part or an essential part of one prisoner’s defence is or 
amounts to an attack upon another prironer a separate trial should take 
place. This is said to be the result of R. v. Barnes and Richards (1), ( [1940] 
2 All E.R. 229, at p. 231) where Lorp Hewakt, L.C.J., in a judgment, 
which had not been reserved, used the words we have just quoted in 
giving the judgment of the court. In our opinion, that case is not to be read as 
laying it down that wherever it appears that one prisoner is going to lay the 
blame on the other, or another, there must be separate trials. The law is, and 
always has been, that this is a matter of discretion for the judge at the trial. 
The court so stated the law in this very case, and quite recently in Youth v. 
R. (2), the Judicial Committee said that the question of joint or several trials 
had always been left to the discretion of the presiding judge. The discretion, 
no doubt, must be exercised judicially, that is, not capriciously. The judge 
must consider the interests of justice as well as the interests of the prisoners. 
It is too often nowadays thought, or seems to be thought, that the interests of 
justice means only the interests of the prisoners. If once it were taken as settled 
that every time it appears that one prisoner as part of his defence means to 
attack another, a separate trial must be ordered, it is obvious there is no room 
for discretion and a rule of law is substituted for it. There is no case in which 
this has ever been laid down, and in the opinion of the court it would be most 
unfortunate and contrary to the true interests of justice if it were. The matter 
was well and, as we think, quite correctly dealt with in R. v. Gibbins and 
Proctor (3), where Darina, J. delivering the opinion of the court, said (13 Cr. 
App. Rep. 134 at p. 136) : : 


The rule is, that it is a matter for the discretion of the judge at the trial whether 
two people jointly indicted should be tried together or separately. But the judge 
must exercise his discretion judicially. If he has done so this court will not interfere, 
but that is subject to this qualification. If it appeared to this court that a miscarriage 
of justice had resulted from the prisoners being tried together it would quash the con- 
viction. Here it is clear that Rocus, J., exercised his discretion; he separated the 
defences carefully, pointing out what was evidence against one prisoner and not against 
the other. It is not enough to say that counsel could have defended them more easily 
if they had been tried separately. There is no ground for thinking that there was any 
miscarriage of justice. There may have been many thing¥ made clear to the jury 
which would not have been made clear if the prosecution had been embarrassed by 
having to deal with the two cases separately. The whole story was before the jury 
of what went on in the house where the two appellants lived together. There is no 
ground for thinking that either of them was improperly prejudiced by their being 
tried together. 


In our opinion, the court in Barnes and Richards’ case (1) are not to be taken 
as meaning more than that an attack by one prisoner on another is a matter 
which the court should take into account in considering whether to grant a 
separate tridl, not that in those circumstances it is bound to. The dearth of 
authority on the subject in former days is probably due to the fact that the 
granting or withholding of a separate trial has always been treated as discret- 
ionary. In a passage in Sir JOHN KELYNG’s REPORTS, CROWN CaSEs, para. 8, 
under the heading ‘* High Treason,”’ it is stated that where prisoners sever their 
challenges the panel may be severed, which means that the court could try 
them separately. So from that it appears that if the court of its Own motion 
and not on the motion of the prisoners orders a separate trial, it is no ground 

ing judgment. ” 

Pirie ved et RY. Ahearne (4), a case in the former Irish Court of Criminal 
Appeal, shows that the court has a discretion to allow a case to proceed Sener 
one of several conspirators although the others, who have appeared and pleaded, 
have not been tried. The court refused to arrest the judgment, holding aRper: 
ently that it was within the discretion of the judge to allow the case to i 

against one prisoner only. We may also refer to R. v. Bradlaugh (5). peer 
the defendant, who was indicted along with two others for publishing ose as- 
phemous libel, applied for a separate trial on the ground that hir co-defen hi 
had already been convicted and were serving a sentence for publishing a similar 
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libel in another number of the same newspaper, and that this would a pa 
him in his defence, especially as he desired to call them as witnesses. LORD 
CoLerIDGE, L.C.J., granted a separate trial because he thought there ber 
possibility of prejudice resulting to the defendant if he were tried eee vt 
two persons already convicted for substantially the same offence. e oa 
this only as illustrating another ground which a judge may properly - ) ee [ 
account when dealing with such an application. The real test, after all, wi 
must be applied by a Court of Criminal Appeal on a matter which is essentially 
one of discretion is, has the exercise of the discretion resulted in a miscarriage 
of justice. If improper prejudice has been created whether by @ separate or by 
a joint trial, for as we showed at an earlier stage of this judgment prejudice 
might be caused to one prisoner by ordering a separate trial on the application 
of the other, this court will interfere but not otherwise. In this case we are 
satisfied that there has been no miscarriage, and this ground of appeal therefore 
fails. 

Appeals dismissed. 

Solicitors: Registrar of the Court of Criminal Appeal (for the appellants) ; 
Treasury Solicitor (for the Crown). ; 

(Reported by R. HENDRY WuirTE, EsqQ., Barrister-at-Law.] 


Co pi 
[BIRMINGHAM Winter AssizEs (Lewis, J.), April 1, 1946.] 


Divorce—Nullity—Venereal disease—Doctor requested by patient to disclose 
confidential information to named person before presentation of petition— 
Duty of doctor—Matrimonial Causes Act, 1937 (c.,57), &. 7 (1) (c). 

Medicine—Doctor and patient—Disclosure of confidential information—Patient 

suffering from venereal disease—Proceedings for decree of nullity contemplated 

— Request by patient for disclosure of confidential information to named person 

—Duty of doctor. 

Where proceedings are contemplated for a decree of nullity under the 
Matrimonial Causes Act, 1937, s. 7 (1) (c), secrecy in connection with venereal 
disease clinics and a desire to avoid doing anything to diminish their 
efficiency or to infringe the confidential relationship between doctor and 
patient, though important considerations, do not justify a doctor in refusing 
to divulge confidential information to any named person or persons when 
asked by the patient so to do; and a doctor is not guilty of any breach of 
confidence in giving the information asked for in those circumstances. 


{EDITORIAL NOTE, It is in the public interest that justice should be done, and 
for this purpose it may be necessary at.times to override the confidential relationship 
existing between doctor and patiert. This commonly arises when a doctor is called 
on subpoena, but the direction reported relates to disclosure of information before 
presentation of a divorce petition. The information in question had reference to 
venereal disease, as to which it is of public importance that medical secrecy should 
be observed, but the direction may be compared with Garner v. Garner (1920) 36 
T.L.R. 196, where it was held that a doctor might be compelled to give evidence 
that a patient was suffering from venereal diseese, although the statutory regulations 
enjoined absolute secrecy upon the medical man. It should be noted that the privilege 
of the patient may be waived, and it is not then open to the doctor to refuse 
disclosure. 

As TO OBLIGATION OF MEDICAL PRACTITIONERS TO GIVE EVIDENCE IN CoURTS OF 
Law, see HALSBURY, Hailsham Edn., Vol. 22, p. 321, para. 610; and ror Casss, 
see DIGEST, Vol. 34, pp. 552, 553, Nos. 107, 108.] 


DrREcTION, with the approval of Lorp Merriman, P., arising out of the hearing 
of i Aga for a decree of nullity under the Matrimonial Causes Act, 1937, 
8. c). 
The circumstances which led up to the direction are fully set out by Lew1s, J 
Max Holdsworth for the petitioner. y : ) 
Norman A. Carr for the respondent. 


Lewis, J.: In the course of the hearing of a petition for a decree of nullity 
on the grounds set out in the Matrimonial Causes Act, 1937, s. 7 (1) (c), & question 
arose upon which the parties requested me to give a direction in order that in 
similar cases in the future the difficulties, trouble and expense which they had 
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incurred could be avoided. I was reluctant to give any direction in a matter 
whieh might concern the practice of the Divorce Court and, indeed, might have 
wids repercussions, but as Lorp Mrrriman, the PRESIDENT of the Propatr 
Divorce and Apmrratty Division, was available, the parties,.at my suggestion, 
agreed that I should consult him to obtain his. views. This I have done, and 
he has authorised me to say that the view I am about to express has his approval. 

The circumstances which gave rise to this application are as follows: The 
respondent, a short time after marriage, exhibited symptoms which caused her 
to go to & venereal disease clinic where, on Feb. 28, 1945, it was found she was 
suffering from a venereal disease in a communicable state. On this being 
discovered the petitioner went to the clinic and was examined, observed and 
treated by the same doctor who had examined and was treating the respondent. 
After some time it was found that there was no evidence whatever that the peti- 
tioner was suffering from this disease in any form. The respondent was not told 
that the disease from which she was in fact suffering was in a communicable 
form or, if it was, on Feb. 28, in a communicable form, how long it had been 
in that form. On Aug. 3, 1945, divorce proceedings having been instituted, 
the doctor was asked, inter alia, by the respondent to state particulars of her 
illness and if it was possrble to say the approximate date of the commencement 
of that illness. Except to say that secondary syphilis was the disease, the doctor 
did not answer the respondent’s request for the further information, which 
was vital to her and her advisers for the purpose of the defence of the proceedings. 
On or about Feb. 27, 1946, a questionnaire consisting of six questions was sent 
to the doctor signed personally by the petitioner and the respondent, with 
the approval of the solicitors for both parties, asking for information as to the 
condition of the respondent, information which was vital to the parties to have 
for the proposed presentation of their respective cases. If those questions 
had been answered in one way the petitioner would have failed in proving 
what it was necessary to prove, if he was to succeed, and the respondent would 
have been able successfully to defend the case. To put it in another way, the 
petitioner would have been unable to prove his case and the success of the 
respondent would have been a foregone conclusion. The doctor refused to 
give the information, stating that he would, if subpoenaed, give his evidence in 
court. He appeared in court and gave evidence and answered all questions 
put to him, and no sort of suggestion was made or could be made as to his good 

ith. 
The question which arises out of these circumstances is: Is a doctor, when 
asked by his patient to give him or her particulars of his or her condition and 
illness to be used in a court of law, when those particulars are vital to the success 
or failure of the case, entitled to refuse and in effect to say : ‘‘ Go on with your 
case in the dark and I will tell you in court when I am subpoenaed what my 
conclusions are’’t In the present case the patient asked the doctor to give her 
this information and asked him alsc to give the petitioner that same informa- 
tion, with the object of their being placed in a position which would enable 
them to know whether or not the petitioner had a case against the respondent ; 
in other words, to assist the course of justice. It is, of course, of the [peal 
importance from every point of view that proper secrecy should be Darel 
in connection with venereal disease clinics, and that nothing should be one 
to diminish their efficiency or to infringe the confidential relationship oeneue 
between doctor and patient. But, in my opinion, those considerations ane 
justify a doctor in refusing to divulge confidential information i a as ae 
or to any named person or persons when asked by the patient so to do. cee 
circumstances of this case the information should have been given, an Ss " 
cases where the circumstances are similar the doctor is not guilty of any breac 
of confidence in giving the information asked for. 

is view, a8 I have said, has the approval of the PRESIDENT. 
fe athe dl for the petitiorer) ; Turner, Bayley 
Solicitors: O. L. Bergendorff, Dudley (for pe ; 


t). 
7 Rad pat le Sar esported by Gwynepp Lewis, Barrister-at-Law.] 
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TWENEY v. TWENEY 


[PRoBATE DIVORCE AND ApmiraLty Drvision (Pilcher, J.), February 19, 
1946.] 


Divorce—Validity of marriage—Second marriage contracted ten years after dia- 
appearance of first husband—Exhaustive inquiries—No evidence that first 
husband dead at date of second marriage—Desertion by second husband. 

The wife petitioned for dissolution of a second marriage, contracted in 
1932, on the ground of desertion. Her husband by, the previous marriage, 
contracted in 1920, had disappeared six months after that marriage and 
nothing had been heard of him again notwithstanding exhaustive inquiries. 
The question for determination was whether, in the absence of evidence 
that the previous husband was dead at the date of the second marriage, 
the court had jurisdiction to dissolve it as a valid marriage :— 

Hetp : (i) the second marriage, being unexceptionable in form and duly 
consummated remained a valid marriage until evidence was adduced that 
it was in fact a nullity. 

(ii) the court ought to regard the petiticner as a married woman by that 
marriage until some evidence was given which led the court to doubt 
that fact. 

(iii) desertion for three years and upwards before the presentation of the 
petition having been established, the petitioner was entitled to a decree. 


[EDITORIAL NOTE. ‘Two courses are open to a merried woman whose husband 
has disappeared, and who desires to marry again. She may proceed under the Matri- 
monial Causes Act, 1937, s. 8, for a decree of presumption of death and dissolution of 
marriage, or she may, after making all possible inquiries, remarry, since the court, in any 
future proceedings, will regard a marriage contracted with proper formality as binding 
in the absence of evidence to the contrary. Dissolution of such a second marriage 
was granted by BaTEson, J., in Spurgeon v. Spurgeon (2) and on similar facts PILCHER, 
J., now grants a decree. 

As To PRESUMPTION OF DEATH GENERALLY, see HALSBURY, Hailsham Edn., 
Vol. 13, pp. 629-634, para. 701; and ror Caszs, see DIGEST, Vol. 22, pp. 165-170, 
Nos. 1408-1460; and FoR PRESUMPTION OF DEATH IN DivoRCE PROCEEDINGS, see 
the Matrimonial Causes Act, 1937, s. 8, HALSBURY’S STATUTES. Vol. 30, p. 340.] 
Cases referred to : 

(1) Parkinson v. Parkinson, [1939] 3 All E.R. 108; [1939] P. 346; Di : 

161 L.T. 261. Pirin iy ih i 
*(2) Spurgeon v. Spurgeon (1930), 46 T.L.R. 396; Digest Supp. 


Petition by the wife for divorce on the ground of desertion. The facts are 
fully set out in the judgment. 

F.C. Wynn Werninck for the petitioner. 

F. H. Lawton held a watching brief for the respondent. 


PitcHER, J.: The petitioner was originally married on Dec. 26, 1920, to a 
man named Austin, who, after six months of married life, left her and he and 
his entire family disappeared and she never saw him again. The petitioner 
asks for a dissolution of a second marriage contracted by her on Mar. 19, 1932 
with the respondent. Between 1922 and 1932 the petitioner heard nothing at all 
of her first husband, Austin, and nobody knows whether he is alive or dead. In 
the marriage certificate which records the second marriage she describes herself 
asawidow. Iam perfectly satisfied, having heard the petitioner, that she made 
her situation abundantly clear, not only to the respondent before she married 
him, but also to the authorities, that she informed the Registrar of Marriages 
that she had been married before, that her husband had deserted her ten years aio 
aad ne in spite of exhaustive inquiries she had never been able to find any trace 

Having listened to the facts the petitioner has be 
quite satisfied that she was deserted Me her second heaton that wok Pasa 
tion took place round about Feb., 1941, i.e., more than three years before the 
presentation of the petition. She is, therefore, entitled to a decree, on the 
facts which she has proved with regard to the present respondent’s conduct 
subject to the following point. I felt at one moment some doubt as to whether 
if was proper, in a case where the petitioner frankly gets into the witness box 
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and says ‘‘I do not know whether my first husband is alive or dead, and not 
knowing that I contracted a second marriage which I now ask you to dissolve,” 
to grant a decree. I had some doubts as to whether her proper course would 
not have been now to present a petition under the Matrimonial Causes Ac 
1937, s. 8, asking for a decree against her first husband on the ground that his 
death was to be presumed as from the date of such decree. The effect of such a 
decree would be that the second marriage contracted as it was in 1932 would have 
been a nullity and there would have been no necessity for these proceedings. 
However, having had the advantage of hearing the arguments which have been 
addressed to me and kaving looked at such rather meagre authority as there 
appears to be on the subject, I am quite satisfied that on the facts of the present 
case the petitioner is entitled to the decree she asks for against the present 
respondent. The way in which the matter should be regarded is in my view 
this. The petitioner’s marriage to the respondent being unexceptionable 
in form and duly consummated remains a good marriage until some evidence 
is adduced that the marriage was, in fact, a nullity. The position with regard 
to the evidence is that I am quite satisfied that the petitioner herself, durin 
the years which intervened between the time when she was deserted by her 
first husband and the time she married her second husband, made every reason- 
able effort to ascertain the whereabouts of her first husband. I am satisfied that 
those efforts were all unsuccessful. I am also satisfied that for his own purposes 
the respondent, being anxious to free himself from the bonds of matrimony 
in the year 1941 on his own account, employed an inquiry agent, and that that 
inquiry agent made the most exhaustive enquiries in order to ascertain whether 
or not any news good or bad could be obtained in regard to the first husband 
Austin. He seems to have conducted his task with great diligence and con- 
siderable intelligence but all the efforts made proved abortive. It is a case in 
which both sides have done their best to get news of the first deserting spouse 
and have failed to do so. 

Austin, if alive, would now be aged about 48 and it is quite possible that, 
being a seaman, he may now be dead. The only point which I have to decide 
is whether this was a good marriage. There is no question that the marriage 
between the petitioner and respondent was attended by all proper formalities. 
This court ought to regard the petitioner, who comes before it and gives evidence 
of a validly contracted marriage, as a married woman, until some evidence is 
given which leads the court to doubt that fact. In this connection I refer to 
Parkinson v. Parkinson (1), and to the summary of the argument in that case 
advanced by counsel. I have less hesitation in arriving at the conclusion at 
which I do because in Spurgeon v. Spurgeon (2) on very much the same facts 
Bateson, J., came to the same conclusion though without giving any reasons 
for his decision. rs 

That, therefore, concludes the matter and the petitioner, is entitled to the 
decree nisi which she seeks with an order for costs. 


Decree nisi with costs. 
Solicitors: F. W. Perkins (for the petitioner); H. Bawden (for the 


ndent). 
as [Reported by R. Henpry Wuirtz, Esq., Barrister-at-Law.] 
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Re NORTHERN GARAGE, LTD., Re NEWTON AND 
CATTERMOLES (TRANSPORT), LTD.’S CONTRACT. 


(Cuanogry Drviston (Vaisey, J.), February 12, 13, 22, 1946.] 


Emergency Legislation — Company — Debenture — Winding-up order — Receiver 
appointed by debenture-holder with leave of court after winding-up order— 
Status of receiver—Whether application by receiver for leave to sell necessary 
—Courts (Emergency Powers) Act, 1943 (c. 19), 8. 1 (2) (a) (v). aut 

In 1935, a company created a debenture under which the principal 
moneys were to become payable if (inter alia) an order was made for the 
winding up of the company, and the registered holder was empowered, 
after the principal moneys had become payable, to appoint a receiver 
with power of sale, the receiver to be the agent of the company. On 
Jan. 20, 1941, an order was made for the winding up of the company. 
The debenture-holder thereupon took out a summons under the Courts 
(Emergency Powers) Act, 1939, asking for leave to appoint a receiver of 
the property charged. The company and its provisional liquidator were 
respondents to the summons. On Feb. 5, 1941, an order was made giving 
the debenture-holder leave to appoint a receiver, and on Feb. 14, 1941, a 
receiver was appointed by him under the terms of the debenture. <A ques- 
tion arose as to the status of the receiver and whether an order under the 
Courts (Emergency Powers) Act, 1943, was necessary to enable him to sell 
the property subject to the charge created by the debenture :— 

HeLp: (i) under the order of Feb. 5, 1941, the debenture-holder was 
empowered to appoint a receiver on the terms of the debenture. The 
receiver was, therefore, validly appointed and he became on appointment, 
and continued to be, the agent of the company, notwithstanding the fact 
that the company was in liquidation. 

(ii) since the receiver was the agent of the company, no further leave of 
the court was required under the Courts (Emergency Powers) Act, 1943, 
to enable the liquidator to sell the property subject to the. charge. 

Re Wood (5) applied. 

(iii) in an assignment of leasehold property subject to the charge, the 
concurrence of the company by its liquidator was necessary. 


{EDITORIAL NOTE. The authority of a receiver for debenture-holders to act as agent 
for a company ceases on winding up, but he does not thereby ceage to be areceiver. The 
appointment of a receiver, therefore, which, following the terms of the debenture, 
makes him: expressly the agent of the company, is valid, notwithstanding the existence 
of @ liquidator for the company. It is held that the agency for the company conferred 
by the appointment is valid, since the order made under the Courts (Emergency Powers) 
Act, 1939, referred to the instruments of chargé under which there was power to appoint 
& receiver to be agent, of the company, and no objection was made by the company 
or liquidator, who were represented at the hearing. 

As To PosITION or RECEIVER APPOINTED BY DEBENTURE-HOLDER, see HALSBURY, 
Hailsham Edn., Vol. 5, pp. 515, 616, para. 835; and ror Cass, see DIGEST, Vol. 10, 
pp. 792, 793, Nos. 4974-4980.] 


Cases referred to : 


*(1) Gosling v. Gaskell, [1897] A.C. 575; 10 Digest 792, 4975; 66 L.J.Q.B. 848: 
77 L.T. 314. : Ree 


*(2) Thomas As Todd, [1926] 2 K.B. 511; Digest Supp.; 95 L.J.K.B. 808; 135 


(3) Re af tees & Son (General Warehousemen), Ltd., [1940] 3 All E.R. 638 ; [1940] 


(4) Re Pound (Henry), Son, d Hutchins (1889), 42 Ch.D. 402; 10 Di ; 
58 L.J.Ch. 792; 62 LT. 137, igest 811, 5184; 


(5) Re Wood, [1940] 4 All E.R. 306; sub nom. Re Wood’s Application, [1941] Ch. 112. 


(6) aes es Stone, [1903] 1 Ch. 509; 40 Digest 122, 965; 72 L.J.Ch. 240; 88 


(7) Re Bayley-Worthington & Cohen’s Contract, [1909] 1 Ch, 648: 4 i 
950; 78 L.J.Ch. 351: 100 L.T. 650. une Lae 


ADJOURNED Summons by the purchaser of certain leasehold 
property charged 
by, a debenture asking for a declaration that the vendor, hatin ecosiees 
appointed by the debenture-holder after a winding-up order, in order to perform 
his part of the agreement for sale, was bound to obtain (a) the concurrence 


B 


D 


Ch.D.} Re NORTHERN GARAGE, LTD. 567 
of the company acting by its liquidator in the assi 
the purchaser, and (6) an order under the Courts ( 
authorising the receiver to realise 
under which he sold. The facts are 

Michael Bowles for the applicant. 

M. G. Hewins for the respondent. 


gnment of the property to 
Emergency Powers) Act, 1943, 
the security constituted by the debenture 
fully set out in the judgment. 


7 — Cur. adv. vult. 

ValisEy, J.: This is a vendor and purchaser summons. A company called 
Cattermoles (Transport), Ltd., to which I will refer as “ Cattermoles,”’ is the 
applicant, and Arthur Freeman Newton is the respondent, the applicant being 
the purchaser and Newton the vendor. 

The facts giving rise to the question now to be decided are as follows. On 
Jan. 22, 1935, a company called Northern Garage (King’s Cross), Ltd., to which 
I will refer as ‘‘the company ’’, created a debenture in favour of one Cecil 
Graham Keith for £1,250, charging with the payment of that sum its under- 
taking and all its property both present and future. Conditions indorsed on 
the debenture were to be deemed part of it, and these are for the most part 
in common form. I need refer only to two of them. Cl. 8 provides that the 
principal moneys should become payable in a number of specified events, one 
of which is the making of an order for the winding up of the company. Cl. 9 
reads thus: . 


At any time after the principal moneys hereby secured become payesble the registered 
holders of this debenture may by writing appoint any person to be a receiver of the 
property charged by this debenture . . . A receiver so appointed shall be the agent of 
the company (who alone. . . . shall be responsible for his acts and defaults and liable 
upon all contracts and engagements made or entered into by him) and shall have 
power . . . (iii) to sell or concur in selling any of the property charged . . . and this con- 
dition shall take effect as and by way of extension of the provisions of [The Law of 
Property Act, 1925,] ss. 104-107 . . . which provisions so varied and extended shall 
be regarded as incorporated herein .. . 


In 1938, one Walter Fedden became, and he still is, the registered holder of that 
debenture. There was another debenture of even date with, and similar in 
terms to the debenture which I have mentioned, and along with it issued to 
Keith and transferred to Fedden ; but I can for the purposes of this present 
judgment ignore the existence of this other debenture, and also the existence 
of a legal charge executed by the company in favour of Fedden when he took 
over the two debentures in 1938, and a further charge executed in 1939, both in 
respect of the leasehold property which is the subject-matter of these proceedings, 
as I will presently explain. 

On Jan. 20, 1941, an order was made for the winding up of the company, 
which thereupon became, and thereafter continued to be in liquidation. On 
Jan. 29, 1941, an application was made by summons in the Companies court 
intituled ‘‘ Re [the company] and Re the Companies Act, 1929,’ and ‘‘ Re the 
Courts (Emergency Powers) Act, 1939,’’ whereby Fedden asked for leave to 
proceed to exercise all or any of the remedies which were available to him. by 
way of (i) the appointment of a receiver of the property charged by way of 
(a) the legal charge of 1938, (b) the two debentures of Jan. 22, 1935, and (c) 
the further charge of 1939, (ii) the realisation of the said security and (iii) the 
institution of proceedings for foreclosure of sale. To that summons the company 
and the official receiver, as provisional liquidator of the company, were respon- 
dents, and on Feb. 5, 1941, the registrar, upon hearing the solicitors for the 
applicant and the respondents respectively, ordered that the applicant should 
be at liberty to proceed to exercise any remedy which was available to him by 
way of the appointment of a receiver of the property charged by the said legal 
charge, debentures, and further charge. I have it in evidence from the managing 
clerk of Fedden’s solicitors, who attended when the order was made, that the 
registrar refused to make any order as regards the realisation of the security 
on the ground that it was unnecessary and that a receiver, when appointed, 
would have the requisite power to sell. On Feb. 14, i941, Fedden, by writing 
under his hand, appointed Newton (the respondent to the present summons) 
to be receiver of the premises charged by the debentures upon the terms, and 
with and subject to the powers and provisions contained in the conditions 
indorsed thereon. 
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The company at all material times owned some premises known as the Great 
Northern, Garage in the Pentonville Road, Clerkenwell, which it held under a 
certain underlease dated Dec. 31, 1932, for a term of 21 years, expiring at 
Christmas, 1953, at a yearly rental (after the first two years) of £1,500. These 
premises had in 1937 been sub-underleased at an enhanced rental to Cattermoles, 
the applicant in the present proceedings, but the fact that Cattermoles is sub- 
underlessee of the said premises would seem to have no direct bearing on the 
question which I have to. decide. These premises were covered by the general 
charge created by the debentures, and the legal charge of 1938 and further 
charge of 1939 expressly relate to them, as I have said. 

By an agreement dated Sept. 21, 1945, and made between Newton, as vendor 
of the one part and Cattermoles, as purchasers, of the other part, the vendor 
agreed to sell to Cattermoles the premises comprised in the underlease (together 
with certain fixtures) at the price of £3,285. Cl. 2 of the said agreement states 
that the vendor was selling ‘‘ as receiver on behalf of the debenture-holder.” 
‘Under cl. 9, the purchase was to be completed on Oct. 15, 1945, when the balance 
of the purchase money—4.e., the balance after allowing for a prepaid deposit 
—was to be paid. Other provisions of cl. 9 are : 

(2) Upon such payment the vendor and all other necessary parties (if any) shall 
execute a proper assignment of the property to the purchasers or as they shall direct. . . 
(3) The purchasers paying the balance of their purchase money shall as from that. day 
be let into possession and shall pay all outgoings . . . and up to that day all rents 
rates taxes and other outgoings shall if necessary be apportioned . . . and the balance 
shall be paid by or allowed to the purchasers on completion; (4) If from any cause 
whatever (other than the wilful default of the vendor) the purchase shall not be com- 
pleted on that day, that is on Oct. 15, 1945, the purchasers shall pay to the vendor 
interest on the balance of the purchase money . . . at the rate of £5 per cent. per 
annum from that day until the actual completion of the purchase but the vendor shall 
have the option of taking the rents and profits of the property (less outgoings) up to 
the date of actual completion instead of the said interest and the purchasers shall rot 
be entitled to any compensation for the vendor’s delay or otherwise. 

The sale was subject to, and with the benefit of, the sub-underlease to Cattermoles. 

The parties to the agreement, namely, Newton, the receiver, as vendor and 
Cattermoles as purchasers, are at variance on three points, which are raised in 
this summons by Cattermoles asking for (i) a declaration that the respondent 
in) order to perform his part of the said agreement is bound to obtain (a) the 
concurrence of the company (acting by its liquidator) in the assignment of the 
property to Cattermoles, and (5) an order under the Courts (Emergency Powers) 
Act, 1943, authorising the respondent to realise the security ‘constituted by the 
debenture under which he sells, and (ii) a declaration that, as from one of two 
alternative specified dates, the respondent ceased to be entitled under cl. 9 (4) 
of the agreement to claim interest on the purchase money or to take the rents 
ate pone of vs Sh tee sy ne tne an and that on completion the rents 
and profits ou o be credited and th i i 
recat i: ae the outgoings debited to Cattermoles as 

The receiver’s counsel, at the hearing, withdrew for th i 
tention of his client that the Bee fit es of the company a ini ae 
unnecessary, and he was, in my judgment, right in doing so, for I think that the 
receiver’s powers do not, in any view of the matter, extend to the effective 
assigning of the property for the residue of the term created by the underlease 
But the substantial point in the case is as to the status of Newton as receiver, 
and it seems to me to be not without difficulty. Four propositions ma be 
suggested for consideration, as follows : (i) that he was never validly a nied 
to be receiver ; (ii) that he was validly appointed, and became on a take ee t 
and continued to be, the agent of the company ; (ili) that he was Saino: sate 
ed and became on appointment and continued to be the agent of Foodie wi 
appointed him ; and (iv) that he was validly appointed, without becomin the 
agent of anybody. It seems to me that one of these propositions must b 7 h : 
They are mutually exclusive, and I think that I have to choose betwee ‘ the : 

As regards proposition (i), the case for the total invalidity of Not eri: 
appointment rests upon the view that, upon the order for the width ; f the 
company being made, it ceased to be possible for Fedden or anyone eae hates, 

rson to ac 
are ‘ 4 ae: agent for the company, and that the debenture in the pe Scfe 
se (both in its express terms and according to the statutory provisions which 
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1t mmeorporates) confers no power of appointing a receiver 
footing that such an agency will be created and arise. But in G. 
and Thomas v. Todd (2), where the sequence of events was reversed, the appoint- 
ment of the receiver coming first and the winding-up order or resolution second, 
though it was held that the receiver ceased to be the agent of the company on 
the winding up, it was not held that he ceased to be receiver. See also Re S. 
Brown & Son (General Warehousemen), Lid. (3). It seems to me that if a receiver 
can continue to be receiver after the loss of the prescribed agency, he could 
equally well become receiver without ever obtaining such agency. I suppose 
that the receiver’s contemplated position as agent of the mortgagor must be 
regarded as not of the essence of his position and status as receiver. However 
that may be, I am certainly not prepared to hold that a power to appoint a 
receiver is destroyed by, and cannot be exercised after, a winding-up order, 
though its efficacy is, of course, much impaired thereby, seeing that a receiver 
must obtain the leave of the court if he wishes to interfere in any way with the 
progress of the liquidation or the possession of the liquidator : see Re Henry 
Pound, Son & Hutchins (4). 

I have thus to choose between propositions (ii), (iii) and (iv), and in making 
that choice I must plainly have regard to the particular circumstances of the 
present case. The order of Feb. 5, 1941, under the Courts (Emergency Powers) 
Act, 1939, was made in the presence of the representatives of the company and 
the liquidator, and referred in terms to all the four instruments of charge under 
the express or implied terms of each one of which Fedden as applicant, had and 
was expressed to have power to appoint a receiver, such receiver to be the agent 
not of Fedden but of the company. No objection was made to the order on the 
part of the company or the liquidator, and I must assume that they were fully 
acquainted with the contents of the documents, and were aware of their legal 
effect. What conclusion am I to draw from this state of facts? I think that, 
on the whole, I must read the order as empowering Fedden to appoint a receiver 
according to the tenor of the documents, 7.e., a receiver who was to be the agent 
of the company notwithstanding the fact that it was in liquidation. In coming 
to that conclusion, adopting proposition (ii) and rejecting propositions (iii) and 
(iv), I have had to consider whether I ought to do so without having the company 
and the liquidator before the cou1t. They are not, however, to my mind, really 
concerned, because the only result of my decision will be to enable the receiver 
as agent of the mortgagor company to realise the security without any further 
leave from the court under the Courts (Emergency Powers) Act, 1943, being 
required : see Re Woods’ Application (5). There is no dovbt, I think, that if he 
were agert of the mortgagee (i.e., Fedden) or if he were in the anomalous 
position of being the agent of neithe: party, asirdicated in Gosling v. Gaskell (1) 
and in Thomas v. Todd (2), such leave would have been necessary ; see the 
observations in Re S. Brown & Son (General Warehousemen) Ltd. (3) and Re 
Wood’s Application (5). Had it not been for the order of Feb. 5, 1941, and thé 
particular circumstances in which it was made, I should have come to the 
opposite conclusion and held that the receiver became on his appointment the 
agent of Fedden, or, at any rate, that he did not become the agent of the company; 
see Thomas v. Todd (2). Those circumstances, however, to my mind, make all 
the difference. 

I shall therefore deal with the first paragraph of the summons by ordering 
as follows: 

The respondent by his counsel admitting that he is bound to obtain the concurrence 
of Northern Garage (King’s Cross) Ltd. acting by its liquidator in the assignment of the 
property to the applicant Declare that the respondent was not and is not bound to 
obtain any further order under the Courts (Emergency Powers) Act, 1943, to enable 
him to sell and with such concurrence to assign the said property to the applicant. 

I should like to add that the point which I have decided may -well have been 
regarded as a doubtful one, and that it would in my judgment have been better 
if the order of Feb. 5, 1941, had expressed what was the admitted intention of 
all parties, namely, that the mortgagee (Fedden) was to be at liberty to realise 
the security either by himself, or by the receiver whom he was thereby given 
eave to appoint. 

The pitas to the second paragraph of the summons depends upon whether 
the delay in completion is or is not due to the wilful default of the vendor—a 


except upon the 
osling v. Gaskell (1) 
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i ich must, according to the reported cases, be solved by a considera- 
pena aiet tn, facts of the case : see Bennett v. Stone (6), and Re Bayley 
Worthington & Cohen’s Contract (7). It is true that the joinder of the prs ge 
in the assignment was refused, wrongfully, and the applicant’s right to it a 
admitted until the hearing of the summons, but on the other point the app l- 
cant’s contention was (as I have held) not well-founded. The cause of the de tf 
was, therefore, contributed to in some measure by each of the parties, esi 
it was really due to a kind of latent uncertainty 1n the respondent’s title, an 4 
shall declare that the respondent has not so far ceased to be entitled to the 
benefits of cl. 9 (4) of the agreement by any wilful default on his part within 
the meaning of that clause. I realise, of course, that the existence of the sub- 
underlease makes the operation of the clause somewhat onerous to the applicant 
in the event of the respondent electing to take the rents and profits in lieu of 
interest——as he almost certainly will. But that cannot affect the rights of the 

Tnaak. however, that the respondent ought, in the circumstances, to pay 
the applicant’s taxed Sali: of the summons, and I so order. 
Declaration accordingly. 
Solicitors : Robbins. Olivey & Lake (for the applicant); Ridsdale & Son, 
agents for William Addiscott, Berkhamsted, (for the respondent.) 
[Reported by B. AsHKENAzI, EsqQ., Barrister-at-Law.] 


PARGETER v. PARGETER 


[Court or AppEaL (Tucker and Cohen, L.JJ., and Wynn-Parry, J.), March 
14, 15, 1946.] : 

Husband and Wife—Legal proceedings—Claim for possession of house, the matri- 
monial home—wNo relationship of landlord and tenant—Proceedings not 
properly constituted—Married Women’s Property Act, 1882 (c. 75), s. 17— 
County Court Rules, Ord. VI, r. 7 (1). 

Landlord and Tenant—Husband and wife—Claim for possession of house, the 

matrimonial home—WNo relationship of landlord and tenant. 

The appellant husband and the respondent wife were living apart, the 
respondent and two children occupy:1g a house owned by the appellant. 
In a county court action originated by means of a plaint the appellant 
sought to recover possession of the house under the Rent and Mortgage 
Interest Restriction (Amendment) Act, 1933, Sched. I, para. (5), or, alter- 
natively, on the ground that the respondent occupied the premises under 
a tenancy at will which had been terminated by notice to quit. The county 
court judge held that there was no evidence to support the claim under 
para. (6) of the 1933 Act; that there was no relationship of landlord and 
tenant between the parties; that the action was in effect one of trespass 
by husband against wife and entered judgment for the respondent :— 

HELD: (i) there was no evidence to justify the claim in the form in 
which it was brought and the county court judge was correct in coming 
to the conclusion that there was no relationship of landlord and tenant 
between the parties and that the basis upon which the claim had been put 
before him was misconceived. 

(ii) in a properly constituted proceeding by originating application 
under the Married Women’s Property Act, 1882, s. 17, evidence of an 
entirely different nature would have had to be adduced before him for 
consideration. 

* (ili) it was not possible for the court to take the course adopted in Bram- 
well v. Bramwell (1), because it was by no means certain, on the evidence 
adduced before the county court judge, that an order for possession of 
the premises was the only proper order which could have been made in 
proceedings properly constituted. 

(iv) the proper order for the court to make, therefore, was an order that 
the appeal should be dismissed, because, on the materials before him and 
having regard to the nature of the action brought, the county court judge 
came to a proper determination. 
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(EDITORIAL NOTE. It was held by Lorp Denman, C.J., in Doe d. Merigan v 
Daly ( (1846) 8 Q.B. 934), that there is no abstract rule of law prohibiting a husband 
from maintaining &n action of ejectment against his wife. It was suggested, however 
by Gopparp, L.J., in Bramwell v. Bramwell (1) that an action in a county court by a 
husband against a wife for recovery of land does not lie, since this, being equivalent to 
the old action of trespass, is an action of tort. The powers of amendment given by 
the C.C.R. Ord. VI, r. 7, appear to make this a question of academic interest, but 
there seems to be no doubt that the matter could be raised in the county court by means 
of re iy sao aeeeon under ve Married Women’s Property Act, 1882, s. 17, 

S TO THE MARRIED WoOMEN’s Property Act, 8; I 
STATUTES Vel 8 n 3ek 1882, s: 17, see HALSBURY’S 
Ceses referred to : 


*(1) sar v. Bramwell, [1942] 1 All E.R. 137 ; [1942] 1 K.B. 370; 111 L.J.K.B. 


AppEat by the plaintiff from an order of His Honour Jupcr COoLLINGWwoop, 
made at Epsom Count} Court, and dated Dec. 12, 1945. The facts are suffi- 
ciently set out in the judgment of Tucker, L.J. 

W. Summerfield for the appellant. 

W. R. Lawrence for the respondent. 


Tucker, L.J.: This is an appeal by the plaintiff from a decision of His 
Honour JupGE CoLLinewoon, given at the Epsom County Court, whereby 
he made an order adjudging that the plaintiff was not entitled to recover 
possession of the land mentioned in the particulars annexed to the summons 
in the action, 7.¢., 10, Woodcroft Avenue, Sutton. 

The action was an ordinary county court action originated by means of a 
plaint, and a summons was served on the defendant in which the plaintiff, 
whe is the husband of the defendant, was seeking to recover possession of the 
premises under the procedure authorised by.the County Courts Act, 1934, 
8.48. By his particulars of claim the plaintiff claimed possession on the ground 
that there had been a tenancy between himself and his wife, that she was 
there as a tenant at will, and that that tenancy had been put an end to by 
notice to quit, dated Aug. 27, 1945. Therefore, on the face of it, it was an 
ordinary county court action, and it was claiming recovery of the possession 
of land on the basis of a relationship of landlord and tenant which had been 
determined. 

The county court judge heard the evidence of the plaintiff and of the defendant, 
and, no question having been raised as to the receipt of the notice which was 
relied upon as a notice to quit, he gave a judgment, the notes of which are as 
follows : 

The grounds on which it was contended that the plaintiff was entitled to possession 
were (1) that the tenant (the wife) and the lodger had been guilty of conduct which 
brought the case within para. (b) of the Ist Schedule to the Rent and Mortgage Interest 
Restriction (Amendment) Act, 1933. 

The judge rejected this contention on the facts, and no complaint is made with 
regard to his finding thereon. The notes continue : 

Alternatively that she was a tenant at will . . . I further hold that there was no 
relationship of landlord and tenant between the parties and that the action was in 
effect one of trespass by husband against wife. 


And on that he entered judgment for the defendant. 

Now the case has come to appeal, and counsel in appealing says he concedes 
or he is inclined to concede, that these proceedings before the county court 
were not framed as they should have been. At any rate, he very properly’ 
draws our attention to Bramwell v. Bramwell (1), in which Gopparp, L.J., 
indicated that he was inclined to take the view, but he did not consider it 
necessary to decide it, in the circumstances of that case, that an action for the 
recovery of land is one which is equivalent to the old action of ejectment, that 
it is a species of action of trespass, and, as such, an action of tort which cannot 
be brought by a husband against his wife, and that the proper procedure in 
such cases is by way of originating summons in the High Court, or, as it is called, 
originating application in the county court under the Married Women’s Property 
Act, 1882, s. 17. But it is to be observed in that particular case, although 
GopparD, L.J., adumbrated his doubts with regard to that during the course 
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of the argument of counsel, the other members of the court expressed no view 
about the matter and, in fact, they overruled the decision of the county court 
judge and made an order for possession of the premises in favour of the husband 
against the wife despite the fact that the proceedings in the county court had 
been framed by way of an ordinary action and not as an originating application. 
They did not express any view with regard to the doubts raised by GODDARD, 
L.J., and it is to be observed that, although he expressed those doubts, GODDARD, 
L.J., agreed in terms with the order that the other members of the court made 
in that particular case. What their view was with regard to the doubts that he 
expressed we do not know, but it may well be that they did not deal with that 
matter because it had not been raised by counsel in arguing the case, and it 
had not been raised in the county court proceedings nor had it been raised, by 
the county court judge himself. However that may be, they did, in that 
particular case, make an order for possession of those premises on the basis 
that, on the facts before them and the uncontradicted evidence before them, 
that was the proper order and the only order which could have been made on 
the merits. In considering the course taken by the court in that case, although 
I do not think this particular rule was brought to their notice, it is to be observed 
that the County Court Rules, Ord. VI, r. 7 (1), provides : 


Where proceedings are commenced by action which ought to have been commenced 
by originating application, the judge may allow the proceedings to be continued in 
accordance with the procedure prescribed for an action, or may order that the pro- 
ceedings shall be continued in accordance with the procedure prescribed for an applicé- 
tion, and that any amendments which he thinks necessary or desirable for that purpose 
shall be made. 


It may well be that the Court of Appeal in that case were merely dealing with 
that matter under that rule in a way in which the judge could have dealt with 
it himself if the matter had been raised before him. However that may be, 
the order made in that case was made on the basis that on the admitted facts 
that was the only proper order which could have been made. ; 
When we turn to the facts of the present case, it is apparent that there was 
no evidence to justify the claim in the form in which it was brought before the 
county court judge and, in my view, he was quite correct in coming to the 
conclusion that there was no relationship of landlord and tenant between the 
parties at all and that the basis upon which the claim had been put before him 
was misconceived ; but, in my view, it is not possible for us in this case to take 
the course which was taken by the Court of Appeal in Bramwell v. Bramwell (1) 
because it is by no means certain on the evidence which was adduced before 
the county court judge that an order for possession of these premises was the only 
proper order which could have been made on that evidence in proceedings 
properly constituted, for this reason, that in this case matrimonial differences 
had, arisen between the husband and wife, the husband had left his wife in the 
matrimonial home with his two children, and, according to his evidence, he 
bargained or arranged with her that she might remain in the house on condition 
that she looked after the children, and in fact he allowed her a certain sum 
of money which was paid by the week. So that in any proceedings by him to 
recover possession of the premises on some basis other than that of landlord 
and tenant, it required consideration of the nature of the original bargain 
made between them—whether it was a bare licence or whether it was a licence 
coupled with a condition—and whether it had been properly revoked. None 
of those matters have been dealt with or considered by the county court judge 
‘here. I am by no means to be taken as criticising him for not considering 
those matters, because they were not within the scope of the claim that had 
been brought before him, but they are obviously matters which may require 
consideration in a properly constituted proceeding. Therefore, in my view, 
the proper order for us to make in this case is simply an order that the appeal 
should be dismissed, because on the materials before him and having regard to 
the nature of the action brought the judge came to a proper determination. 
, Counsel for the wife concedes that in a properly constituted proceeding, 
under the Married Women’s Property Act, 1882, s. 17, it would be open to the 
husband to rely upon the matters which I have indicated and to invite the decision 
of the county court judge thereon. In view of that statement on his part, it is 


A 
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not necessary, I think, for us to express any view as to the nature of the pro- 
ceedings before the county court judge which would be the proper means of 
bringing this matter before him. 

I express no view with regard to the point raised by Gopparp, L.J., save to 
say this, that whether or not these matters can be raised in the county court 
by way of summons in an action for the recovery of possession appears to me 


Property Act, s. 17. 
my view for these reasons this appeal fails and must be dismissed. 


CouHEN, L.J.: I agree, and I only wish to add one word. I observe that at 
the end of his judgment the county court judge said : 
I further hold that there was no relationship of landlord and tenant between the 
parties and that the action was in effect one of trespass against the wife. 
I do not think that the county court judge was intending to say or to decide 
that there could be no cause of action by the husband against the wife either by 
direct proceedings, or, if they were competent, under the Married Women’s 
Property Act, s.17. I think that what he meant by those words was that that 
was the only possible action and that the action as framed must necessarily 
fail. I do not think he was intending to decide anything except that which was 
raised before him by the pleadings in the suit. Therefore the matter will 
come before the county court judge if the husband brings some such proceeding 
as my Lord has indicated, free and unfettered by what has been said here, and 
I do not desire to say anything which may prejudice the conclusion which the 
judge may reach on the subject when it does come before him. 


WYNN-PARRY, J.: I agree. 
Appeal dismissed. 


Solicitors : Bateman & Co. (for the appellant) ; Jacques, Asquith & Jacques (for 


the respondent). 
[Reported by C. St.J. Nicnoxson, Esq., Barrister-at-Law.] 


JOHNSON v. JOHNSON. 


[PropaTe, Divorce AND ADMIRALTY Division (Lord Merriman, P., and 
Willmer, J.), February 25, 26, 1946.] 


Husband and Wife—Separation agreement—Provision for payment of specific 
sum weekly—Payments without deduction of mcome tax—Stopping of weekly 
payments— Wife's action for wilful neglect to maintain—Order for maintenance 
—Income Tax Act, 1918 (c. 40), All Schedules Rules, r. 19. 

Under a separation agreement, dated Feb. 4, 1935, the wife was to 
receive from her husband 30s. a week. In 1940 this sum was, by consent 
of the wife, reduced to 25s. a week. The husband, although he had received 
a married allowance for income tax purposes, had failed to deduct and retain 
the tax due on the weekly payments made to his wife until Aug., 19465. 
On Aug. 2, 1945, the wife received a letter from the husband 8 accountant 
stating that, as payments had been made to her without tax deductions, 
the husband was being advised to withhold any further payments for four 
months. No payments having been made since, the wife took out a sum- 
mons for wilful neglect to maintain and the husband was ordered is pay 
40s. a week. From this order the husband appealed on the ground t at, in 
discontinuing the payments under the separation agreement, he was acting 

ithi is rights :— roe 
tare agit Edatead's licbitisy to maintain his wife was a continuing 
liability ; he was, therefore, not entitled to withhold the weekly payments 


under the separation agreement, 
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(ii) the order for maintenance was rightly made though the amount 
awarded to the wife ought to be reduced to 30s. a week in view of the 
husband’s income tax liabilities. 

Taylor v. Taylor (1) distinguished. 

[EDITORIAL NOTE. In this case & husband claims that, having made weekly pay- 
ments under a separation agreement without deduction: of tax, he is entitled to deduct 
this tax from subsequent paymerts in the same financial year, and so, 1n effect, to pay 
nothing under the deed until the arrears of tax for that year are accounted for. His 
claim is held to be based on a misunderstanding of Taylor v. Taylor (1) and the court 
further holds that even if he had a legal right to make the deduction, it would afford 
him no answer to proceedings for wilfully neglecting to maintain his wife. 

As to DEepuction or Tax, see HALSBURY, Hailsham Edn., Vol. 17, p. 237, para. 
477; and ror CASES, see DIGEST, Vol. 28, pp. 72, 73, Nos. 381-391.] 

Case referred to : a) 
*(1) Taylor v. Taylor, [1937] 3 All E.R. 571; [1938] 1 K.B. 320; Digest Supp. ; 
107 L.J.K.B. 340. 

APpprat by the husband from an order made by a metropolitan magistrate 
on the wife’s summons for wilful neglect to maintain. The facts are fully stated 
in the judgment of Lorp Merriman, P. 

B. B. Gillis and H. V. Lloyd-Jones for the appellant. 

G. R. King Anningson for the respondent. 


Lorp Merriman, P.: This is an appeal from the metropolitan magistrate, 
sitting at North London. On Nov. 2, 1945, he made an order upon a wife’s 
summons, based upon wilful neglect to maintain in her favour, for the sum of 
40s. a week. The appeal has been well argued on both sides upon the basis, 
so far as the husband’s case is concerned, that that order was made without 
any evidence upon which a finding of wilful neglect could be based. It was 
common ground that from July 28, 1945, the husband had not paid any main- 
tenance at all to the wife, but it was said that he refrained from doing so (in 
circumstances to which I will more particularly allude in a moment) by virtue 
of the law relating to income tax, and that as he was acting strictly in accordance 
with his legal rights there could be no element of wilfulness in his admitted 
failure to pay maintenance. There arose, also, apart from this argument 
upon the merits, the question whether the amount of 40s. was not, in any view, 
excessive. 

I think it would be convenient now to say that counsel for the respondent 
wife has submitted to a reduction to 30s. (assuming that’any award is possible) 
with reference solely to certain income liabilities which have accumulated from 
the husband’s neglect, as will be seen from the necessary recital of the facts. 
I do not propose, therefore, to say anything more on the question of amount, 
particularly as counsel for the appellart husband has expressed his willingness 
that the question of amount should be dealt with upon that basis. 

Upon the much more important question of the merits, the facts are these. 
By an agreement of separation dated Feb. 4, 1935, it was mutually agreed that 
these spouses should for the future live apart from each other, and that the 
husband should pay the wife the weekly sum of 30s. The husband punctually 
paid this sum weekly, until, in 1940, upon the plea that his financial circum- 
stances had worsened (he was a master builder, and one can well understand 
that in 1940 that statement may have been true) the wife consented to a reduction 
of the weekly sum to 25s. But, according to her evidence, which the magistrate 
must be taken to have accepted in this respect, the husband promised that if 
things improved he would increase her money, and, I suppose, we may take it 
(particularly in view of the amount selected by the magistrate) that he was 
satisfied that the affairs of master builders in general and of this master builder 
in particular had improved by Aug., 1945. Although this agreement is for the 
payment of a weekly sum, it is common ground, and, indeed it could not possibly 
be disputed, that for income tax purposes it comes within the words ‘‘ annuity 
or other annual payment.”’ which occur in the Income Tax Act, 1918, All 
Schedules Rules, r. 19. Accordingly, on payment of any sum under the agree- 
ment on account of this annual payment, the husband is by that rule entitled 
to deduct and retain the income tax payable thereon, on the basis that the 
annual payment is to be made out of profits or gains brought into charge to 
tax ; and the person receiving the annual payment, namely, the wife, is not 
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liable to assessment, but, in turn, she is entitled to recover the tax or so much 


of the tax as her own personal circumstances admit, and, to put it shortly, the 
husband is obliged to assist her in so doing. 


Nothing was said in this agreement at 


all'about tax; there was no provision 
that the sum should be paid tax free ; and, therefore, the ordinary rules, including 


that to which I have referred, applied. But whatever might be said about the 
application of that rule before Feb. 4, 1935, this is certain, that as from. that 
date the husband ceased to be entitled to any allowance in respect of the fact 
that he was a married man living with his wife ; nevertheless, from that date 
until, apparently, somewhere about the end of July or the beginning of Aug., 
1935, he had uninterruptedly been claiming the married allowance and had been 
allowed it in his computation of income tax. This cireumstance had come to 
the notice of the Inland Revenue Authorities, who at or about that time brought 
him to book for it. And another thing is clear, too—nothing having been said 
about tax, the husband, content, no doubt, with the fact that he was receiving 
£60 a year by way of married allowance, had not deducted and retained the tax 
on the 30s. or the 25s. as the case might be which he was paying week by week 
to his wife. Having been pulled up short by the Inland Revenue in connection 
with this unfounded claim which he had been making for about 10 years, he not 
unnaturally consulted an accountant versed in these matters, and it was no 
doubt the accountant who pointed out to him that although on the one hand 
he had been obtaining an allowance from the Revenue to which he was not 
entitled, on the other hand he had failed, as against his wife, to deduct and 
retain the tax as he was entitled to do. 
That brings me to the point at which it is said that the husband began wilfully 
to neglect to maintain his wife. The payment of 25s. was made as usual, 
and accepted as usual without protest, on July 28, 1945, but on Aug. 2 the 
accountant for the husband wrote to the wife and explained what had occurred. 
I need not read the letter, as I have already given the substance of the facts, 
but he claimed accordingly to make the appropriate adjustments to the beginning 
of the current financial year, commencing on Apr. 6, 1945, and added this : 
i have advised our client that he must [I emphasise the word ‘ must ”’] 
Raiianne fiche payments to you in the present year until the sum paid to date 
represents the net figure of 12s. 6d. a week, that is to say, no further payments can be 
made to you for four months, after which the weekly sum will be 12s. 6d. 

Then they regretted the inconvenience that this would cause her, but (perhaps 
a little optimistically) felt sure that she would understand, _ an 
Before I go any further and deal with the point of law which arises, I wis 
to make this observation, taking the case at the very highest at which it is put 
by the husband, and, indeed, on the basis on which alone the husband as 
wholly succeed in this appeal. But, perhaps, I had better say at oh w m 
the husband’s contention is, that so long as one penny of the annua Dae 
(that is, of the 25s. multiplied by 52 weeks) remains unpaid, he is eee ty oO 
deduct from any subsequent payment not merely the tax upon the oe ee ae 
payments, but also upon the payments which have already been made e A 
that is to say, as the accountants’ letter shows, what they were prs © Ww ‘ 

itled to do and intended to do was, having overpaid by 12s. 6d. a weel 
eins llant was entitled to stop ail 
d the first four of the 12 months, the appellant w. 

Sete for the next four months and then to resume them for the last four 
shes of the financial year on the basis of ae 6d. a week ; and that assertion 
j ed by the words ‘‘ must ” and “‘ can only. 
is Sadi ine for myself, if poke Hira a aie atthe ee ee : hrs aa 
I should hesitate long before shou @ prepare : toe Ailatiautene 
stances of this case, having regard to the fact ee t hh ey ee ae 
husband’s mistake, it was a reasonable thing to leave scion leeae eee nch aa 
maintenance at all for four months, and then to hala a Lantana MOP 
entitled to deduct and retain tax. I should eh 2 iB tie fae tea he 
the matter, that the magistrate would at least yas te itle ee cone Aer ab 
him to be entitled to deduct and retain out o as ee y Se ees aati full, 
had been deductible but had not been deducted upon pay Puriciee some Mis 

thing would have been to spread that as evenly as 
sath repens Reeuhindé of the year, if, indeed, not to spread it further 


than that. 


576 [May 11, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 


There is another thing which I should like to say, too, before I deal with 
what is really the husband’s only argument in this case. The magistrate quite 
evidently thought that the time had come when the wife’s conditional release 
of 5s. a week was no longer operative ; and that means this, that, confronted 
with a situation which at the very lowest must be one of great inconvenience, 
and might be of very great hardship to the wife, the husband himself could have 
volunteered to restore at least the 5s. which she had consented to forego upon 
his promise that when his affairs bettered themselves he would pay her more 
money ; and I say this, whether that promise meant that he would restore the 
former sum of 30s. or revise the 30s. itself (and I do not in the least mind which 
it is, for it does not affect my point one way or'the other), because the husband 
admitted in the witness-box that his taxable income for the preceding year had 
amounted to £350. That means, quite clearly, that he was in a very much better 
position than he had been when the money was reduced in 1940; so, on any 
view of the matter, I should be inclined to the opinion that, assuming the 
husband’s rights to be as high as they have been put, nevertheless, the magis- 
trate was justified in saying that he was entitled to go not only behind the terms 
of the separation agreement (for that, in a proper case, is clearly permissible), 
but to go behind the income tax law which applies to the operation of a separ- 
ation agreement. There can be no distinction, as a matter of law, between the 
right to go behind the terms of the bargain itself and the right to go behind the 
way in which, according to law, including tax law, that bargain is to be imple- 
mented. 

That brings me to the argument in law upon which this appeal is based. 
The submission that the husband was entitled as between Aug. and Dec. to pay 
nothing to the wife because he had paid twice as much as he need have paid 
between Apr. and Aug., is based solely upon the decision of the Court of Appeal 
in Taylor v. Taylor (1) which was a case like the present, of payments made 
under a deed of separation, and of the right to deduct and retain tax. It differs 
from this case in that it was a clear-cut question upon the amount of payments 
which the wife could recover by action upon the deed itself. The elements to 
-which I have already referred, which might give the magistrate jurisdiction to 
deal with the summons for wilful neglect to maintain, even if the husband’s 
actions were strictly governed by his legal rights, did not arise ; but I must say 
that I differ from the submission made by counsel for the respondent wife that 
for that reason this case is wholly irrelevant. It seems to me, for the reason I 
have given just a moment ago, that if the existence of a deed of separation 
regulating the amount of maintenance to be paid to a wife by a husband is, to 
put it at its lowest, a relevant factor in considering the question of wilful neglect 
to maintain, the husband’s legal rights in connection with the performance of 
the deed of separation must equally be relevant—relevant, but not, I agree, 
conclusive. 

Taylor v. Taylor (1) was, so far as the facts are concerned, a 
complicated than the present case. It is sufficient to ati Stee pata de 
amouut payable by the husband was a variable amount depending u on the 
amount of his earnings in any given month, and it fluctuated from £2 to £3 a 
week according to his circumstances. It is also complicated by the fact that in 
the early part of the period after the execution of the deed the husband had 
admittedly underpaid, on any view of the matter, and in the latter period 
to Aug., 1932, had overpaid, but it appears to have been treated as suficientes 
accurate to say that by Aug., 1932, the total payments made up to that sae 
were equivalent to the amount that he was obliged to pay. In other words, it 
was plainly treated, for the purposes of that case, that up to Aug 1932 ; 
had been made in full. As from then to the date of the issue of th peer: 
husband made payments from which, it is equally clear, he h oie 
deducted . oe : ear, he had deliberately 

educted sums which had been deductible from earlier payments but which 
had not been deducted at any time up to the point at epee I ea it die a 
the amount was held to be square, namely, Aug., 1932. That is A = uae 
pagar way of pEyiDg at the identical considerations in this case sai 

n this case, wee y week, without any flu i ' : 

eduction of tax, the husband had made his Peopee eon eee biges: 
July 28, 1945, the parties were in the same case in this dispute oe — 
parties in Aug., 1932, in Taylor v. Taylor (1). The account was Squared up to 
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date ; all payments in accordance with the deed of separation had been made. 

What the Court of Appeal decided when the wife brought her action in May, 
1935, was that she was entitled to recover everything that had been paid short, 
by way of deduction for tax, up to the end of the financial year ended on Apr. 
5, 1932, but that for the financial years or parts of financial years between then 
and the issue of the writ, namely, the last eight months of the financial year 
1932-33, the whole of the financial year 1933-34, the whole of the financial year 
1934-35, and one month, or thereabouts, of the financial year 1935-36, the 
husband was entitled to deduct tax on making the payments. It was found as 
a fact that, taking his fluctuations of income into account, he had over-deducted 
£156 10s., and it was held in favour of the husband that he was entitled to deduct 
and retain tax in respect of the whole of that sum, and judgment, therefore, was 
given for the balance. The whole of this appeal, reduced to its final analysis, is 
based upon one sentence and one sentence only in the judgment of SLESSER, L.J., 
who said ( [1938] 1 K.B. 320, at p. 336) : 


Whenever, in such a case, the payment for the whole year in question has not been 
made, it is still open to the person liable to make the payment to deduct and retain 
thereout the income tax thereon, notwithstanding that for some weeks during that 
year the payrents were made in full. 


It is said to follow from that passage, applied to the facts of the present case, 
that, although the Court of Appeal held that nothing could be re-opened before 
that financial year, the whole of the annual payments not having been made for 
that financial year 1932-33, it was open to the husband, on making the balance 
of his payments, whenever he made it, not merely to deduct the tax thereon 
but to deduct the tax on pryments already made in full. I agree that, taken by 
itself, it is, possible to read that sentence in that way. I am quite convinced, 
however, that, read in conjunction with the rest of the judgment, it is not what 
SLESSER, L.J., meant, nor is it what the court decided. 

It may be desirable, first of all, to give my own view on the way in which 
it was decided that no payment had been made in full in respect of the first 
incomplete financial year. An argument had been addressed to the Court 
of Appeal upon the well known proposition that in the absence of anything 
said to the contrary payments on account of an outstanding debt should be 
appropriated to the earlier outstanding items. On that basis, if it had been 
applied to that case, it would have been apparent that the account for the finan- 
cial year 1932-33 had long since been closed. I have not worked it out in detail, 
but I suspect, also, that it would turn out that the account for the next financial 
year had been closed, too; butthe reason why the Court of Appeal held that this 
sum of £156 10s. was an under-payment in respect of all four years or parts of 
the four years must, I suspect, have been this—because no attention was paid 
to this argument about appropriation at all—the husband himself, in making his 
periodical payments during those years had deliberately and designedly intended 
to pay short, taking credit to himself, with each payment, for failure to deduct 
tax in respect of some earlier year. In those circumstances, when he meant 
all the time to be paying only in part, it would manifestly have been unreal to 
effect a notional payment of the whole. He meant deliberately to under-pay, 
payment by payment, during the whole of those years. Accordingly, this sum 
of £156 10s. represented a certain sum in respect of underpayment for the last 
eight months of 1932-33, a certain sum in respect of the next two financial years, 
and a cert°in sum in respect of the one month before the issue of the writ in 
May, 1935, and accordingly there had never been made a payment of whatever 
that sum was for each of those financial years, and the payment would not be 
made until it was made in accordance with the judgment. Upon making the 
payment in accordance with the judgment, the amount of the tax thereon (not on 
anything else, but “‘ thereon ’’—1.e., on £156 10s.) might be deducted, according 
to the judgment of the trial judge and of the Court of Appeal, and there is, upon 
that analysis of the facts, no warrant whatever, in my judgment, for the view that 
the Court of Appeal said that deduction might be made in respect of that part 
of the first of these financial years in respect of which the payment was made 
in full. On the contrary, every judge who gave judgment, including parcial 
L.J., said exactly the opposite. Siesser, L.J , (and his is the judgment vouche 
in support of this argument) said this ( [1938] 1 K.B. 320, at p. 335): 
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-rule already mentioned the defendant was entitled on making each of 
he aaa to eae iekeonte the income tax thereon, but he made no papier 
of tax from any of these payments. By Aug., 1932, he had made payments equalling 
in amount the whole of the weekly sums that were due from him down to that time 
without making any deduction in respect of income tax, and, the right to deduct tax 
given by the sub-rule being a right te do so ‘‘on making such payment ” and not 
otherwise, his right of deduction in respect of those payments was gone. 


Substituting 1945 for 1932, every single word of that passage applies to the 
circumstances of this case, with the added force that, whereas somewhat laboured 
accountancy was necessary in order to square the account at Aug., 1932, in this 
case, as I have said, up to Aug., 1945, the account had squared itself week by 
week by exact and punctual payments. GREER, L.J., says this (ibid., at p. 
332) : 

In the present case the defendant by Aug., 1932, had made in full the payments for 
which he was so far liable without deducting income tax, and he was, therefore [mark 
the word “therefore ’’] no longer entitled under the sub-rule to deduct tax in respect 
of those payments. 


In my opinion the whole of this argument is based upon a complete miscon- 
ception of the law applicable to deducting and retaining tax, and Taylor v. 
Taylor (1) on which the accountant’s letter was expressly based, has been, in 
my opinion, completely misunderstood. Once it is rightly understood it affords 
no support whatever for the husband’s failure to pay any sum at all, taking his 
rights at their extreme, during the four months following the-discovery of the 
true position ; and it is conceded, therefore, if that is so, that there can be 
no answer to the wife’s claim for wilful neglect to maintain at the time when 
she issued her summons. ; 

In my opinion this appeal must be allowed, but only for the purpose of varying 
the amount by consent, and the wife, having m substance succeeded oh the real 
point of the case, should have the costs of the appeal. 

Witmer, J.: I agree. Lorp Merriman, P., has dealt very fully with 
the facts of this case and with the arguments which have been so well presented 
to us by counsel. It is, therefore, unnecessary for me to do more than state 
in a few words the reasons which impel me to the same conclusion. 

The appeal, as I understand it, was brought on the basis that the husband, 
in discontinuing his payments under the separation agreement, was doing 
no more than he was legally entitled to do, and it is said that upon that view 
he cannot be held to be guilty of wilful neglect to maintain. Taylor v. Taylor (1) 
was cited, but, for the reasons already pointed out, that case is not an authority 
for the proposition contended for. Indeed, in my view, it is an express authority 
to the contrary. In that case the husband was seeking to deduct the tax on 
the whole amounts for the four financial years since 1932, and the unanimous 
decision of the court was that he was not entitled to do so ; on the contrary, 
he was entitled to deduct only the tax on the remaining unpaid residue, and that 
is made quite clear in the judgment of Gremr, L.J., and again in the judgment 
of Stesser, L.J. If one reads the last sentence in the judgment of SLEssER, 
L.J., carefully, it is in exact accord with what he had said before and with what 
the court decided ( [1938] 1 K.B. 320, at p. 336) : 

Whenever, in such a case, the payment for the whole year in question has not been 
made, it is still open to the person liable to make the payment [and that is the payment 
which has not yet been made] to deduct and retain thereout the income tax thereon... 


Which appears to me to be exactly what StessEr, L.J., had said in the earlier 
part of his judgment, and the basis of the decision of the court. 

It follows, therefore, that in the present case the husband, when he caused 
all payments under the separation agreement to be stopped as from the beginning 
of Aug., 1945, was not doing anything which he was legally entitled to do. I 
should like to add that even if he were doing what he was legally entitled to do 
under the separation agreement, that would not conclude this case. This is not 
an action on the agreement. If the argument for the appellant were successful it 
might afford a good defence to an action on the agreement ; but we are here deal- 
ing with something quite different, namely, whether or not the husband has wil- 
fully neglected to maintain his wife. Assuming the argument for the husband 
to be right, it might be that the situation had arisen in which, for the moment, 
there was nothing payable under the agreement ; but the husband’s liability 
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to maintain his wife must continue. It could not on any view of th 

right that a husband could cut off his wife from any Shakty elation - 
all for a period of four months—which is what would have been the result 
in this case—and then be heard to take shelter, under the supposed rights con- 
ferred by a separation agreement. 

For these reasons it is quite clear that from the beginning of Aug. there has 
been an undoubted failure to maintain on the part of the husband. The magis- 
trate has held that the failure to maintain was a wilful failure to maintain 
within the statute, and, in my judgment, there was ample evidence to support 
that finding. There was certainly a failure to maintain, and it was a failure 
deliberately and knowingly made. It was based on a misapprehension of the 
law, and it may be that that misapprehension was a bona fide one. 

A number of cases have been cited to us on the meaning of wilful failure to 
maintain. I do not think it is necessary to refer to any of them now, except 
to say that I see nothing in any of them to support the suggestion that the 
magistrate in this case was doing anything wrong in coming to the conclusion, 
on the facts before him, that this husband was guilty of a wilful failure to maintain. 

The appeal fails so far as the main question is concerned ; but I agree with 
Lorp Merrman, P., for the reasons stated by him, that it succeeds on the — 
question of quantum and to the extent which he har pointed out, and I concur 
in the order proposed. 

Appeal allowed for the purpose of varying the amount payable under the magis- 
trate’s order. © 

Solicitors: W. R. Perkins, agents for Hamilton-Hill & Evershed, Leyton (for 
the appellant) ; C. V. Young & Cowper (for the respondent). 

[Reported by R. Henpry Wurtz, Esq., Barrister-at-Law.] 


In the Estate of G————(deceased). 
M———. ». L———- AND OTHERS. 


[PropaTE, DIVORCE AND ADMIRALTY Division (Willmer, J.), February 20, 
1946. ] 


Pleading—Objection—Probate action—Plaintiff alleged in defence to have felon- 
iously caused death of deceased testator—-Relevance—Defendant entitled to 
make allegation though plaintiff not prosecuted. 

The plaintiff claimed to be the sole residuary legatee and devisee named 
in the last will of the deceased. Para. 1 of the defence alleged that the 
plaintiff feloniously caused the death of the deceased and was, therefore, 
not entitled to take under the will nor entitled to propound the will. 

Objection to this paragraph was taken by the plaintiff on two grounds : 
(i) that the allegations made therein were irrelevant in the sense that even 
if all the facts alleged were proved it would not affect the right of the 
plaintiff to prosecute the action and to have the will established ; (ii) that 
the charges made were not maintainable in a civil action, having regard 
to the fact that no steps had been taken to prosecute the plaintiff in respect 
of the felony alleged :— 

Hetp : (i) if the allegations in para. 1 of the defence were proved, not 
only would the plaintiff be disentitled from taking under the will but the 
whole will must fail; the plaintiff could have no interest in asserting its 
validity, and the action would amount, in effect, to an abuse of the process 
of the court ; in those circumstances para. | of the defence was not ure- 
levant ; (ii) the rule that a plaintiff, who was injured by the felonious act 
of the defendant, was not allowed to maintain a civil action against the 
defendant, in respect of such injury, unless and until the defendant had 
been prosecuted for his felony, did not apply, since the defendants, who 
made the allegations complained of, were not the persons injured by the 
plaintiff’s alleged felony ; there was no rule of law which disentitled the 
defendants from alleging in their defence that the plaintiff had been guilty 
of felony ; consequently, the order of the registrar striking out para. 1 of 
the defence and the substance of case thereunder must be set aside. 


580 [May 11, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


RIAL This is a point of pleading. If the will in this case were estab- 
Taree pene be that the riaintiff who was alleged to have feloniously caused 
the death of the testator, would be entitled to e grant of administration cum msg singe 
annexo. This is contrary to the principle enunciated by Lorp ATx1n, in Beresford’s ore (2) ), 
and the allegation in the defence setting up these facts is clearly relevant. i e : 
that the allegation cannot be maintained until after prosecution for the felony we wi 
apply, since the defendants making the allegation are not the persons injured by t 
felony, following the principle applied in Appleby v. Franklin (8). 

As To Incapacity or DongEe Kitna TEsTATOR TO BENEFIT UNDER A WILL, see 
HALSBURY, Hailsham Edn., Vol. 34, pp. 45-47, para. 51 ; and ror Casgs, see DIGEST, 
Vol. 44, p. 226, Nos. 504-510.] 
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*(2) Beresford v. Royal Insurance Co., Ltd., [1938] 2 All E.R. 602; [1988] A.C. 586 ; 
Digest Supp. ;. 107 L.J.K.B. 464; 158 L.T. 459. ; 

*(3) Cleaver v. Mutual Reserve Fund Life Assocn., [1892] 1 Q.B. 147; 29 Digest 369, 
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*(4) In the Estate of Crippen, [1911] P. 108; 23 Digest 167, 1834; 80 L.J.P. 47; 
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AppEAL by the defendants from an order of the registrar striking out a para- 
graph in the defence and the substance of case thereof. The facts are fully 
set out in the judgment. 

William Latey for the plaintiff. 

B. M. Cloutman for the defendants. 


Witrmer, J.: This is an appeal on behalf of the defendants against an 
order made by the registrar, whereby it was ordered that para. 1 of the defence 
and the substance of the case thereof be struck out. The action is one in which 
the plaintiff claims to be the sole residuary legatee and devisee named in the 
last will of the deceased, and to have the will established. The defence contains 
a number of allegations, but the particular allegation with which I am now 
concerned is that put forward in para. 1, wherein it is alleged that the plaintiff 
feloniously caused the death of the deceased and is, therefore, not entitled to 
take under the alleged will, nor entitled to propound the will. : 

Objection to this paragraph was taken by the plaintiff on two grounds. 
Firstly, it was said that the allegations made therein are irrelevant—in the 
sense that even if all the facts alleged are proved it would not affect the right 
of the plaintiff to prosecute this action or to have the will established. Seéondly, 
it was said that’ the charges made in the paragraph, and in the substance of 
case thereunder, are not maintainable in a civi] action, having regard to the, 
fact that no steps have been taken to prosecute the plaintiff in respect of the 
felony alleged. I was informed by counsel for the plaintiff, although this does 
not appear from the terms of the order appealed from, that the registrar in 
fact decided in favour of the plaintiff on the first of these grounds, and it was 
mainly on this ground that it was sought to support the registrar’s order 
before me. 

I am relieved of the necessity of considering whether the allegations put 
forward in the substance of case would be sufficient to justify a charge of felony 
by the admission of counsel on behalf of the plaintiff, that assuming the allega- 
tions were proved there would at least bea case to go to a jury. I do not 
desire here to say anything which might in any way prejudice the fair trial of 
the action, but I think I should state that having regard to the decision of the 
Céurt of Criminal Appeal in R. v. Bonneyman (1) in which a number of previous 


decisions were exhaustively reviewed, the admission was in my view properly 
made, 
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In order to decide whether para. 1 of the defence discloses a relevant defence 

to the action, it is necessary to assume for the purpose of argument that the 
allegations made are true, and that the plaintiff did feloniously kill the deceased. 
Counsel for the plaintiff argues that, assuming he did, that would not in any 
way affect his right to bring the present action or his claim to have the will 
established. It is conceded that upon that view of the facts the plaintiff would 
not be entitled to take any benefit under the will—but that, it is said, is not 
relevant to the claim made in the present action. Even a convicted felon, it 
is urged, may act as executor: see the passage in MORTIMER ON PROBATE at 
p. 208, and the cases there cited. 
; In this case, however, the plaintiff does not claim as executor, and I think 
it 1s important to state exactly what is the plaintiff’s interest under the alleged 
will. The will, in fact, appoints no executor, but merely purports to give the 
whole of the property of the deceased to the plaintiff. If the gift to the plaintiff 
is good, he would clearly be entitled to a grant. of administration with the will 
annexed. But if the gift to the plaintiff fails he would have no such right, 
and the estate would have to be-administered as on an intestacy. 

In these circumstances how can it be irrelevant to allege by way of defence 
that the plaintiff, by reason of his felony, is disentitled from taking any benefit 
under the will? The principle was clearly stated by Lorp ATKIN in Beres- 
ford er a Insurance Co. (2) in the following words ( [1938] 2 All E.R. 602, 
at p. : 


- . . & man is not to be allowed to have recourse to a court of justice to claim a 
benefit from his crime whether under a contract or a gift. 


Earlier in the same case, at p. 605, Lorp ATKIN expressely approved the dictum 
of Fry, L. J., in Cleaver v. Mutual Reserve Fund Life Association (3) as follows : 


It appears to me that no system of jurisprudence can with reason include amongst 
the rights which it enforces rights directly resulting to the person asserting them from 
the crime of that person. 


On this principle, in Crippen’s case (4), a grant of administration of the mur- 
dered wife’s estate was refused to the personal representative of the husband, 
the murderer. In Hall v. Knight & Baxter (5) a party who claimed as legatee 
under a will was struck out, on proof that she had been guilty of the manslaughter 
of the deceased. 

I do not see how it is possible to escape the conclusion that if the allegations 
made in para. 1 of the defence are proved not only will the plaintiff be disentitled 
from, taking under the will, but the. whole will must fail. The plaintiff could 
have no interest in asserting its validity, and the action would amount, in 
effect, to an abuse of the process of the court. In these circumstances I cannot 
accede to the argument that para. 1 of the defence is irrelevant. 

It remains to consider whether the decision of the registrar can be supported 
on the alternative ground, namely that the allegations made in the paragraph 
complained of cannot be maintained in a civil action unless and until the 
plaintiff has been prosecuted in respect of the alleged felony. In spite of the 
critical comments of BRAMWELL, L.J., in Re Shepherd, Ex p. Ball (6) it has been 
long held to be a rule, founded on public policy, that a plaintiff who is injured 
by the felonious act of the defendant is not allowed to maintain a civil action 
against the defendant in respect of such injury unless and until the defendant 
has been prosecuted for’ his felony. But it is argued that this rule has no 
application to the present case, since the defendants who make the’ allegations 
complained of are not the persons injured by the plaintiff's alleged felony. 
In my judgment the argument of counsel for the defendants is well supported 
by authority. In Osborn v. Gillett (7) the action was brought by a master for 
injuries inflicted on his servant causing the death of the servant. It was 
pleaded on behalf of the defendant that the acts complained of amounted to a 
felony, and that the person committing it had not been prosecuted. It was 
held, on demurrer, that the plea was bad. BRAMWELL, B., said (L.R. 8 Exch. 


88, at p. 93): 
_ in this case I see no greeter duty on the plaintiff than on anyone else to pro- 
secute...- 


LR. 461-a. U 
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In Appleby v. Franklin (8) the action was brought by a father for seduction 

of his daughter, and the statement of claim alleged facts which, if proved, 
amounted to felony. It was held that the paragraph in the statement of claim 
could not be struck out, inasmuch as the plaintiff was not the person upon 
whom the felonious act was committed. The judgments of HUDDLESTON, bs 
and WILLS, J., were expressed to be based on the authority of Osborn v. Gillett 
(7). Both these decisions were expressly approved by the Court of Appeal in 
Smith & Wife v. Selwyn (9). That was a case in which damages were claimed A 
by a husband and wife in respect of an alleged felonious assault on the wife, 
and an order was in fact made staying the proceedings unless the statement 

of claim were amended; but, as appears from the judgment of KENNEDY, LJ. 

( [1914] 3 K.B. 98, at p. 104) this was on the basis that the wife was the 
party injured by the alleged felony, and the husband’s claim was so bound up 
with hers as to be inseparable from it. In view of the express approval in 
this case of the decisions in Osborn v. Gillett (7) and Appleby v. Franklin (8), B 
I cannot take it as being in any way an authority against the proposition con- 
tended for by the defendants in this case. 

I should perhaps add two further observations. One is that, whatever may 
be the principle, which forbids a plaintiff founding a claim on the alleged felony 
of the defendant, there is no principle of which I am aware which prevents a 
defendant from alleging that the plaintiff’s claim is vitiated by the plaintiff’s C 
own felony. On the contrary, public policy to my mind demands that where 
a plaintiff seeks to set up a claim arising out of his own felonious act, the 
defendant should be allowed to take full advantage, in his defence, of the rule 
that no man can be allowed to have recourse to the court to claim a benefit 
from his own crime. The other observation which I should like to make is 
that, even if, contrary to the view which I have expressed, there is any rule 
which would prevent the defendants in this action from resisting the plaintiff’s Jp 
claim on the ground of the plaintiff’s alleged felony until the plaintiff has been 
prosecuted, I am far from’ satisfied that the plaintiff’s proper remedy would 
be to have the paragraph of the defence struck out. This point, however, 
does not arise on the view which I take. I hold that there is no rule of law 
which disentitles the present defendants from alleging in their defence that 
the plaintiff has been guilty of felony. 

For all these reasons my conclusion is that the registrar’s decision was wrong, E 
and his order striking out para. 1 of the defence and the substance of case 
thereunder must be set aside. 

I am not blind to the fact that this court is not the ideal place in which to 
adjudicate upon an allegation of felony, and I recognise that there may well 
be grave practical difficulties and inconvenience in trying such an issue here. 
This, however, is not a reason for denying to the defendants the right to rely 
in their defence upon allegations which, if proved, will in my judgment defeat F 
the plaintiff’s claim and entitle the defendants to judgment. 


Appeal allowed. Order of registrar set aside. 


Solicitors: Francis Miller & Steele, agents for Invingstone & Pattie, New- 
eastle-upon-Tyne (for the plaintiff) ; Hewitt, Woollacott & Chown, agents for 
Swinburn G. Wilson & Son, Newcastle-upon-Tyne (for the defendants). G 


[Reported by R. Henpry Wurve, Esq., Barrister-at-Law.] 
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ROSENTHAL v. ALDERTON AND SONS, LTD. 


[Court or Apprat (Scott and Tucker, L.JJ 
, L.JJ., and Evershed, J. y 
epg att 25: 28, 29, February 20, 1946. Pag aeons 
rover and Detinue—De. inue—Assessment of value to be paid i 
Asse ) aid in d 
- of goods—Value to be assessed as at date of Se Sh aa at 
In an action of detinue it was contended by the defendants (i) that the 
value of the goods detained and not subsequently returned should be assessed 
as at the date when the cause of action arose, t.e., when the defendants 
rae Prscheocti A ime plaintiff \ Reraea: for the goods; (ii) that the value of such 
ods as had been wrongfully sold by the defend 
sia pt a ie cam ia y y the defendants should be assessed 
HELD : (i) the value of the goods detained and not subsequ 
ently ret d 
should be assessed as at the date of judgment or verdict. 7 eer 
(ii) the same principle applied whether the goods had been converted 
(provided that the plaintiff was not aware of the conversion at the time) 
or whether the defendants failed to re-deliver them for some other reason. 


The defendants could not improve their position by reason of their own 
misconduct. 


{EDITORIAL NOTE, _It is of the essence of an action of detinue that the plaintiff 
maintains and asserts his property in the goods up to the date of verdict. The assess- 
ment of the value of the goods as at the date of the refusal to return presupposes an 
abandonment of this right of property. Where, therefore, damages are claimed in 
default of their return, the proceedings being in detinue and not in conversion, the proper 
time for assessment is the date of the judgment. 


As TO JUDGMENT IN DETINUE, see HALSBURY, Hailsham Edn., Vol. 33, pp. 78-80, 
paras. 135-139; and ror Casxrs, see DIGEST, Vol. 43, pp- 530, 531, Nos. 654-669. ] 
Cases referred to : 


(1) Phillips v. Jones (1850), 15 Q.B. 859; 43 Digest 530, 657; 19 L.J.Q.B. 374; 
16 L.T.O.S8. 4. 8 ; Q.B. 374; 


(2) Brinsmead v. Harrison (1871), L.R. 6 C.P. 584; 43 Digest 531, 668; 40 L.J.C.P. 
281; 24 L.T. 798; on appeal (1872), L.R. 7 C.P. 547; 41 L.J.C.P. 190 ; 
27 L.T. 99. 

(3) Williams v. Archer (1847), 5 C.B. 318; 43 Digest 524, 615; 5 Ry. & Can. Cas. 
289"; 17: L.J3.C.P. 82. 

(4) Wilkinson v. Verity (1871), L.R. 6 C.P. 206; 3 Digest 109, 338; 40 L.J.C.P. 
141; sub nom. Williamson v. Verity, 24 L.T. 32. 

APPEAL by the defendants from a judgment of His Honour J. G. TRAPNELL, 
K.C., Official Referee, dated Dec. 6, 1945. The facts are fully set out in the 
judgment of the court delivered by EvEersHED, J. 

H. V. Lloyd-Jones for the appellants. 

Robert Fortune for the respondent. 

Cur. adv. vult. 


EVERSHED, J. [delivering the judgment of the court]: The plaintiff in the 
action sued in detinue for the return of certain goods or payment of their value 
and damages for their detention. The goods in question formed the equipment 
of a barber’s shop in Fleet Street, of which the plaintiff had been tenant from 
the defendants prior to 1940, when he ceased to carry on the business and 
surrendered his tenancy leaving the goods in question on the premises. There 
was at that time £147 due from him in respect of arrears of rent. When he 
returned in 1943—after a period of service in the army—he found that the 
goods were missing. The main issue at the trial before an official referee was 
whether the goods were left on the premises in such circumstances as to amount 
to a bailment, or whether the defendants merely gave the plaintiff a licence to 
leave the goods there at his own risk, without taking them into their possession. 

The answer to this question depended on the view taken by the official referee 
of the evidence of the plaintiff and Alderton, the defendants’ agent, with regard 
to an interview which took place prior to the surrender of the tenancy. The 
official referee accepted the evidence of the plaintiff in preference to that of 
Alderton. That is a pure question of fact with regard to which no appeal lies 
to this court. On this evidence the official referee held that the defendants 
had become gratuitous bailees of the goods in question. This raises a question 
of law. The defendants contended that, accepting the plaintiff's evidence 
in its entirety, it disclosed no bailment in law. 
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To constitute a bailment chattels must be delivered in trust, on a contract, 
express or implied, that the trust shall be duly executed, and the chattels re- 
delivered as soon as the time or use for, or conditions on, which they were 
bailed shall have elapsed or been performed. Delivery involves the transfer 
of the actual or constructive possession of the chattel by the bailor to the bailee. 

The plaintiff’s evidence may be summarised as follows. He was in difficulties 
with regard to arrears of rent but was reluctant to give up the business as desired 
by Alderton with a view to avoiding payment of rates by the defendants. 
Eventually Alderton promised that, if the plaintiff closed down, he might return 
at the conclusion of hostilities and renew his tenancy. It was arranged that he 
should have a fortnight to clear out and pay £4 representing 2 weeks’ rent. 
Alderton gave the plaintiff a receipt for the £4 in these terms : 

Dear Sir, This is to acknowledge with thanks receipt of £4 in respect of 2 weeks’ 
rent to enable you to make preparations to close down. We hope you will be able to 
continue your tenancy on the cessation of hostilities. Yours faithfully, E. Alderton. 
With regard to his goods, the plaintiff in examination-in-chief said the arrange- 
ment was that he could put his things in a room upstairs pending his return 
after the war. In cross-examination he repeated this and added: “‘ He said it 
could be stored upstairs.” 

On this evidence the official referee, in our view rightly, held that the arrange- 
ment constituted an entrustment of the goods by the plaintiff into the possession 
and .control of the defendants and amounted in law to a bailment. In view of 
the fact that the defendants ultimately removed the goods from the premises, 
‘ sold some of them and claimed that they had been abandoned by the plaintiff, it 
is not, in our opinion, necessary to decide whether the bailment was gratuitous 
as held by the official referee, or for reward. 

The defendants also contended that the official referee had erred in law in his 
assessment of the value to be paid for the goods in default of their return. It 
was said that he had fixed the values as at the date of trial, or at some date 
subsequent to the issue of the writ or the accrual of the cause of action, and that 
this was erroneous. The defendants’ contention was that a demand by the 
plaintiff for the return of the goods having been refused by the defendants 
several months before the issue of the writ, the plaintiff’s cause of action arose 
on the date of such refusal ; and that the proper assessment of the values of 
such of the goods as have not been returned by the defendants should, there- 
fore, have been in accordance with their values on the date when the cause of 
action arose, which was (as it was claimed) notoriously less than their values as 
assessed by the official referee after action’ brought. 

In an action of detinue, the values of the goods claimed but not returned ought, 
in our judgment, to be assessed as at. the date of the judgment or verdict. A 
successful plaintiff in an action of detinue was, under the old practice, entitled 
to judgment for the re-delivery of the goods or, in case they were not returned, 
their value together with damages and costs; and such value was either 
assessed by the jury at the trial or by the sheriff upon an inquest: see e.g., 
VINER’s ABRIDGEMENT, Vol. VIII, pp. 40, 41; BuLiten anv LEAKE. PRECE- 
DENTS OF PLEADINGS, 3rd Edn., p. 313; Phillips v. Jones (1), per Parks, B., 
(15 Q.B. 859, at pp. 867, 868). Unless the alternative methods of assessing 
value were liable to produce substantially different results, the time at which 
the value was in each case to be determined must have been the date of the 
verdict. It should be added that until the power was given by the Common 
Law Procedure Act, 1854, s. 78, (now contained in R.S.C., Ord. 48, r. 1) the 
common law courts could not compel the return of the specific chattels claimed 
and the defendant had in effect, under the old forms of judgment, the option 
of retaining the chattels for himself and paying their values as assessed or found. 
It is further to be noted that the action of detinue was essentially a proprietary 
action implying property in the plaintiff in the goods claimed :‘see e.g., VINER’S 
ABRIDGEMENT, Vol. VIII, p. 23; Hotpsworts, History or ENGLISH Law, 
Vol. VII, pp. 438, 439. It was, and still is; of the essence of an action of detinue 
that the plaintiff’ maintains and asserts his property in the goods claimed up 
toythe date of the verdict. On this ground it has been held that a judgment in 
trover, if unsatisfied, is no bar to an action of detinue in respect of the same 
goods : (see Brinsmead v. Harrison (2) ), the plaintiff not, in the absence of satis- 
faction, having been divested of his property in the goods claimed. In our 
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judgment, an assessment of the value of the goods detained (and not subsequently 
ae at the date of the accrual of the cause of action (z.e., of the refusal 
of the plaintiff's demand) must presuppose that on that date the plaintiff 
abandoned his property in the goods: and such a premise is inconsistent with 
the pursuit by the plaintiff of his action of detinue. 

The significance of the date of the refusal of the plaintiff’s demand is that the. 
defendant’s failure to return the goods after that date becom’s and continues 
to be wrongful. Moreover, the plaintiff may recover damages in respect of the 
wrongful “detention ”’ after that date, e.g., where the plaintiff has suffered 
loss from a fall in value of the goods between the date of the defendant’s refusal 
and the date of actual return: see Williams v. Archer (3). Such damages 
must equally continue to run until the return of the goods or (in default of return) 
until payment of their value. 

_There is (as appears from the forms of judgment already mentioned) a clear 
distinction between the value of the goods claimed in default of their return 
and damages for their detention whether returned or not. The date of the 
refusal of the plaintiff’s demand is the date from which the latter commence to 
run but appears to be irrelevant to the former and cannot convert a claim for 
the return of the goods into a claim for payment of their value on that date. 

In the present case, the official referee awarded the sum of £25 for damages 
for detention. This award was (in accordance with the forms of judgment 
to which we have referred) wholly distinct from his assessment of the values 
of the goods not returned. In this court neither party has sought to challenge 
the official referee’s award of damages. As regards the values of the goods 
(other than those which the defendants were willing and able to return or had 
returned) the official referee made his assessment on the basis of evidence of 
such values on dates between the date of the writ and the date of his judgment. 
It has not been suggested that there was any fall in the values between those 
dates and the plaintiff is willing to accept the values so found in satisfaction 
of that part of his claim. Moreover, this is not a case of valuable securities 
or goods with am ascertainable market price at a particular date, but concerns 
second-hand barber’s furniture and utensils in a period when it is obvious 
that no one could attempt to do more than give an approximate estimate of 
values. In fact, neither expert attempted to prove any fluctuation of values 
over a period of a few months one way or another. ‘The official referee, acting 
as a jury, had to come to the best conclusion he could on the material before 
him which was necessarily lacking in precision, and there is nothing to show 
that the figure found by him was, in respect of any period between the date of 
the writ and the date of the verdict, either too low or too high. On the other hand, 
for the reasons which we have stated, it would, in a claim of detinue, be wrong 
in our judgment to assess the values of the goods not returned at some date 
prior to that of the issue of the writ and thereby permit the plaintiff to lose, 
and the defendants to gain, by reason of their continuing wrong. This ground 
of appeal, therefore, also fails. 

The defendants finally submitted that in any event the values of certain of 
the goods which they had in fact sold could not be assessed at any higher value 
than at the date of sale. In other words they say: ‘‘ We have proved that we 
converted some of your goods and therefore we can have the benefit of any lower 
values prevailing at the date of conversion.” It is, however, clear tha it is 
no auswer for a bailee, when sued in detinue, to say that he has by his own 
misconduct incapacitated himself from complying with the lawful demand 
of the bailor: see Wilkinson v. Verity (4). It seems to us that the defendants 
are in effect saying: ‘‘ Your rea] remedy is in conversion.’’ But the bailor 
ean in such circumstances elect to sue in detinue (at any rate where he was 
not aware of the conversion at the time) and there is no reason why the value 
of the goods in respect of which he sues should be assessed on a different basis 
from goods which the bailee has not converted but which, for some other reason, 
he fails to re-deliver. Jn our view, this contention likewise fails, and the appeal 
should be aes 

cal dismissed. 
rid sen bly Hardcastle Sanders & Co. (for the appellants); Mason & Co. 
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MORRIS v. KANSSEN AND OTHERS. 


(Hovusr or Lorps (Viscount Simon, Lord Thankerton, Lord Porter, Lord 
Simonds and Lord Uthwatt), February 11, 12, 13, 14, 18, 20, 21, 
March 22, 1946.] 


Companies—Directors—Failure to appoint—Allotment of shares by persons pur- 
porting to be directors—Distinction between defective appointment and no 
appointment—Rule in Turquand’s case—Companies Act, 1929 (c.°23), s. 143, 
Sched. I, Table A, art. 88. 

A certain company was incorporated in 1939 with a nominal capital 
of £100 in £1 shares. The articles of the company incorporated certain 
articles of Table A, including art. 88, which validated the acts of persons 
acting as directors though it was afterwards discovered that there was a 
defect in their appointment or qualification (the provisions of the article 
being similar in material respects, for the purpose of the case in question, 
to those of the Companies Act, 1929, s. 143). K, and C. were the first 
directors of the company and each held one share, these being the only 
shares allotted. Disputes arose between K. and C., and C. entered into a 
scheme with S. to remove K. from his directorship. With this object, 
C. and S. falsely claimed that in Feb., 1940, S. had been appointed a director 
and they fabricated.an entry in the minute book to this effect. In Apr. 
1940, C. and S. ineffectively attempted to deprive K. of his directorship, 
and they purported to issue one share to 8S. No general meeting of the 
company was held in 1941, as required by its articles, and therefore, from 
Jan. 1, 1942, there were no directors of the company. On Mar. 30, 1942, 
C. and S., purporting to act as directors, appointed M. a director of the- 

‘company and thereupon C., 8. and M. allotted 34 shares to M., 32 to S.., 
and 24 to C. As the result of an action brought by K. for (inter alia) 
rectification of the register by the removal of the names of all persons as the 
holders of shares except himself and C. as holders of one share each, an 
order was made that the register should be rectified accordingly. On appeal, 
it was contended by M. (i) that the issue of shares to him had been validated 
by the Companies Act, 1929, s. 143, and Table A, art 88; (ii) that, by 
virtue of the rule in Turquand’s case (1), he was entitled to treat the shares 
as validly allotted :— 

HELD : (i) sect. 143 of the 1929 Act and Table A, art. 88, did not validate 
the transactions of Mar. 30, 1942 (viz., the allotment of shares to M., and 
his appointment as a director) because, on the facts of the case, neither 
C. nor 8. were directors at the time; C.’s appointment had terminated 
at the end of 1941, and S. had never been appointed. Sect. 143 and Table 
A, art. 88, applied only to acts done by persons acting as directors whose 
appointment or qualification was afterwards found to be defective. They 
did not cover a case where there had been a total absence of appointment 
or a fraudulent usurpation of authority. 

Tyne Mutual Steamship Insurance Assocn. y. Brown (2) applied. 

(ii) M. was not entitled to invoke the rule in Turquand’s case (1) because 
he himself was purporting to act on behalf of the company in the unauthor- 
ised transaction. _ . 

Decision of the Court of Appeal, sub nom. Kanssen v. Ri 
Ltd. ( [1944] 1 All E.R. 751) affirmed on other grounds. ee ee 


[EDITORIAL NOTE. The decision in the House of Lords is based upon a different 
ground from that in the courts below. By virtue of art. 73 of Table A, as. modified 
by the company’s articles there were at the relevant date no «directors in existence 
Art. 88 of Table A is therefore irrelevant, since it applies where there is a defective 
appointment but not where there is no eppointment at all. .The argument based on 
the application of Turquand’s case (1), which was fully developed for the first time 
by the indulgence of the House of Lords, fails since there is apparently no authorit 
which holds that a director can invoke the rule to validate an irregular eipeouion 
eter 7 ies : party. eS question of the sufficiency of the inquiries made in 

is is rule, ic ial j i 
i Angie Aaa Dine tame which the trial judge and the Court of Appeal disagreed, 
As To DEFrEcT In APPOINTMENT OF Directors, see HALSBURY, Hailsham Edn 
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As To Contracts or ComPpaNIEs, see HALSBURY, Hails! E , 

a NIES, § ALS , Hailshs in., Vol. 5 
423-425, paras. 698, 699; and ror CasE oar eee » PP: 
4160-4175.] asEs, see DIGEST, Vol. 9, pp. 628-630, Nos. 
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(1) Royal British Bank v. Turquand (1856), 6 E. & 27; j F 
25 L.J.Q.B. 317. ee Bae haa Mere eee BLE, 40725 


* ; 
(2) Tyne Mutual Steamship Insurance Assocn. v. B ; 
Digest 323, 2046. ssocn. v. Brown (1896), 74 L.T. 283; 9 
(3) Dawson v. African Consolidated Land & Trading Co., [1898] 1 Ch. 6; i 

433, 2523; 67 L.J.Ch. 47; 77L-T. 392.) Fes dee se! we 


(4) British Asbestos Co., Ltd. v. Boyd, [1903] 2 Ch. 439; 9 Di 
L.J.Ch. 31; 88 L.T. 763. Mops , igest 442, 2865; 73 


(5) Channel Collieries Trust, Ltd. v. Dover, St. Margaret's & Martin Mi L 
Co., [1914] 2 Ch. 506; 10 Digest 1147, 8118 : 84 L.J.Ch. 28; 1 Le 1064 

APPEAL by the respondent, Morris from a decision of the Court of Appeal, 
dated May, 26, 1944, and reported, sub nom. Kanssen v. Rialto (West End), Lid. 
( [1944] 1 All E.R. 751). The facts are fully set out in the opinion of Lorp 
Srmonps. 

Harold Christie, K.C., and Hector Hillaby for the appellant. 

Raymond Jennings, K.C., and Michael Albery for the respondent Walker, 
trustee in bankruptcy of the respondent Kanssen. 

C. R. D. Richmount for the respondent Rialto (West End), Ltd. 

The respondent Kanssen did not appear. 

The House took time to consider its opinion. 


Viscount Srmon : My Lords, the opinion which Lorp Simonps has prepared 
in this appeal, and which he is about to deliver, covers the whole ground and I 
need say no more than that I concur in every respect with his conclusions. 
I move that the appeal be dismissed. 


Lorp THANKERTON: My Lords, I also have had an opportunity of con- 
sidering the opinion about to be delivered by my noble and learned friend, 
Lorp Sruonps, and I concur in it. 


Lorp Porter: My Lords, I have had the like opportunity and likewise 
concur. 


Lorp Simonps : My Lords, this appeal occupied‘many days in this House, 
but the facts relevant to the issues which your Lordships think it necessary to 
determine can-be stated at no great length. In two consolidated actions, in 
which this appeal is brought, the respondent Kanssen, a Dutchman, the plaintiff 
in both actions, in which the respondent company, Rialto (West End), Ltd., 
and the appellant Morris and two other persons, Robert Cromie and Eric Paul 
Strelitz, were defendants, sought to have it determined who were the directors 
and who were the shareholders and what shares they held of the respondent 
company. 

The company (as I will call the respondent company) was incorporated on 
Dec. 27, 1939, with the primary purpose of taking up a lease of the Rialto 
Cinematograph Theatre in Coventry Street, London. Its nominal capital 
was £100 in £1 shares. Upon its incorporation two shares were allotted to 
the subscribers to the memorardum of association,,and they transferred them, 
the one to Cromie, the other to Kanssen. There is no question as to the validity 
of the issue and transfer of these two shares. At the same time the same sub- 
scribers to the memorandum, in exercise of the authority conferred on them 
by the articles of association of the company, appointed Cromie and Kanssen 
to be the first directors of the company. This was a regular and valid appoint- 
mert. The company in due course embarked on the business for which it was 
incorporated. It entered into possession of the Rialto Theatre and acquired 
a lease of it. Soon disputes arose between Cromie and Kanssen, into the merits 
of which I need not enter. Cromie made an alliance with Strelitz and together 
they concocted a scheme for getting rid of Kanssen. It was an essential part 
of this scheme that Strelitz should be appointed a director, so that Cromie and 
he could, under art. 8 (7) of the company’s articles, call upon Kanssen to resign. 
They claimed, but falsely claimed, that at a meeting of directors held on Feb, 
1, 1940, at which Cromie and Kanssen were present, Strelitz was duly appointed 
a director, and they concocted a minute to this effect, which was entered in the 


588 [May 18, 1946] ALL ENGLAND LAW REPORTS ANNOTATED [Vol. 1 


company’s minute book and in due course signed by Cromie. Strelitz assumed 
to act as director, and. on Apr. 9, 1940, Cromie and he, in purported exercise 
of their power under the articles, requested Kanssen to resign his office of director. 
The request was a nullity and Kanssen remained a director. — 

On Apr. 12, 1940, Cromie and Strelitz purported to hold a meeting of directors, 
and thereat issued one share to Strelitz and seven more shares to Cromie. The 
issue was invalid and of no effect. On Apr. 26, 1940, an extraordinary general 


meeting of the company was held. Cromie was there ; so were Kanssen and, A 


Strelitz, but the latter had no right to be there. At that meeting Cromie moved, 
and Strelitz seconded, a resolution to confirm the appointment of Strelitz as 
a director. It appears to have been carried by the votes of Cromie and Strelitz 
against the opposition of Kanssen. There was no appointment to confirm. 
Strelitz had no right to second a resolution or to vote for it: Cromie could 
lawfully use one vote only. No resolution was effectively passed and no valid 
appointment emerged from these proceedings. Kanssen withdrew protesting 
and continued to protest. Nevertheless from that time onward, throughout 
1940 and 1941, Strelitz acted as a director with Cromie. There was in fact 
little to be done, as the cinema was closed as the result of enemy action. No 
general meeting of the company was held in 1941. It is not disputed, there- 
fore, that at the end of 1941 both Cromie and Strelitz (if he were a director) 
ceased to be directors under art. 73 of Table A as varied by art. 22 of the company’s 
articles. From Jan. 1, 1942, thére were no directors of the company. 

Early in 1942 it appeared that the cinema might be able to reopen. Further 
finance was needed, and for that purpose Cromie got into touch with Morris 
and made an arrangement with him under which (inter alia) he was to become a 
director of the company and certain shares were to be allotted to him. In 
pursuance of this arrangement, on Mar. 30, 1942, Cromie and Strelitz held a 
meeting of directors, at which first Morris was‘appointed a director, then, Morris 
having joined the board, they three allotted 34 shares to Morris, 32 shares to 
Strelitz and 24 shares to Cromie. I will, later in this opinion, discuss this 
meeting in greater detail. On or about Apr. 20, 1942, Strelitz transferred 
17 of his shares to.Morris. If all the shares were validly issued, the position 
then was that Kanssen held one share, Morris 51 shares, Cromie 32 shares and 
Strelitz 16 shares. In the meantime, on Mar. 30, 1942, and Apr. 13, 1942, 
Kanssen issued his writs in’ the two actions, which were afterwards consolidated. 
It is sufficient for the present purpose to say that in effect he claimed that 
the only shares validly issued were the two shares issued to the subscribers and by 
them transferred to Cromie and to him, and that the register of the company 
should be rectified by altering Cromie’s holding to one share and removing the 
names of all other persons except himself therefrom. He also claimed a declara- 
tion that he and Cromie were the only directors of the company and that Strelitz 
and Morris were not directors. 

I will dispose at once, and in a few words, of the question of directorship. 
Though-it appears not to have been realised until then, it was in the course of 
the trial appreciated what was the effect of art. 73 of Table A, as varied by the 
company’s art. 22, and it was admitted then and at the bar of the House that 
neither Cromie nor Strelitz has, in any view, been a director since the end of 
1941. The same consideration applies to Kanssen. Whether or not he ceased 
to be a director at an earlier date, at any rate he did so at the end of 1941. 
Morris rests his claim upon his appointment by Cromie and Strelitz at the meeting 
of Mar. 30, 1942. But, apart from the considerations which apply equally 
to the allotment of shares and to this appointment, it is, I think, clear that neither 
the Companies Act, 1929, s. 143, and Table A, art. 88 (which I shall have to 
consider), nor the general law ean avail to establish him in his office of director 
when he was not in fact appointed a director. To Conn, J., and to the Court 
of Appeal, this seemed too plain for argument. 

I turn then to the more difficult question of the shares. From the short 
narrative that I have‘given, it is clear that no shares were in fact validly issued 
except the one share each held by Cromie and Kanssen. CouEN, J., accordingly 
havir g decided the long and hotly contested question of fact in favour of Kanssen, 
ordered the register to be rectified by striking out the name of Cromie as the 
holder of any but one share and the name of Strelitz altogether. It remained 
to consider the case of Morris. Morris, faced with the fact that the shares 


-_ 


G 


H.L.] MORRIS v. KANSSEN (Lorp Srmmonps) 589 


were not validly issued, relied on defences arguable by him but not open to 
Cromie or Strelitz. He claimed the benefit of the Companies Act, 1929, s. 143, 
and of art. 88 of Table A. He further claimed under the general law that, even 
if the shares were not validly issued, yet he was entitled to treat them as validly 
issued, a claim that must have been faintly pursued in the courts below, since 
it finds no mention in any judgment. He further claimed that Kanssen was 
debarred by his laches from alleging the invalidity of the issue of shares. This 
last claim has no justification. I observe that neither CoHEN, J., nor the Court 
of Appeal, deal with it, presumably because to them, as to me, it appeared 
upon the facts to be incapable of serious argument. 

At the hearing before Cousn, J., and in the Court of Appeal, the major argu- 
inent was upon the section and article to which I have referred, the defence 
upon which Morris relied being met by the plea that, in the circumstances of the 
case, neither section nor article was relevant and, even if they were, they would 
not avail him since he was put upon his inquiry and might, if he had made proper 
inquiries, have discovered the truth. Several questions of difficulty seem to 
be here involved: (i) whether either section or article has any application to 
the present case ; (ii) what amounts to discovery of a defect for the purpose 
of either section or article, and whether any party is debarred from its benefit 
unless and until he has himself discovered the defect ; (iii) (an elaboration 
perhaps of the second question) whether, if a party is put upon his inquiry 
and he might, if he made inquiry, discover the defect, he can still say that he has 
not discovered it; (iv) in the circumstances of the present case whether 
Morris was in fact pyt upon his inquiry and, being so put, made the proper 
inquiry. It seems that in both courts below it was on the first question assumed 
(not indeed by counsel for Kanssen but in the judgments of the court) that 
the section and article were relevant. In both courts, too, on, the second question 
it was decided that Morris could rely on them, unless he discovered the defect : 
it was immaterial that Cromie and Strelitz were at all times well aware of it. 
On the third question both courts decided that Morris was put on his inquiry, 
holding that, if he relied on the section or aiticle, he must be subject to the 
same obligation as if he was relying on the general law as stated in Turquand’s 
case (1), to which I refer later. It was upon the fourth question that the courts 
diverged, Conn, J., holding that, being put upon his inquiry, he made the 
inquiries that the circumstances demanded, the Court of Appeal holding that 
he had not made such inquiries and therefore could not be allowed to say that 
he had not discovered this defect. I have ventured to state in this compendious 
form judgments which covered a wide field. I have done so because the con- 
clusion to which I understand that your Lordships have unanimously come 
upon the first question makes it unnecessary to consider the other questions. 
They arise only if the circumstances of the present case bring it within the 
scope of section or article. . 

Before I consider this first question I may dispose of two other matters. First, 
I agree with the Court. of Appeal that in any view of the case Morris cannot 
maintain that the 17 shares allotted to Strelitz and by him transferred to 
Morris were validly allotted. Strelitz at all times knew of the defect and Morris 
could get no better title. Secondly, I ubserve that LorpD GREENE, M.R.., dis- 
missed Morris’s plea on the additional ground that either Cromie was a principal 
as between himself and the company (in which case Morris was merely a nominee 
between whom and the company there was no privity) or that he was acting as 
agent for Morris in applying for the shares allotted to him. I do not think that 
the first alternative is on the facts a tenable view. But Lorp GREENE, M.R., 
went on to say that, if the latter view was right, the knowledge of the defect 
which the agent had must be imputed to the principal, Morris thus being affected 
with Cromie’s knowledge. My Lords, I would not be taken as assenting to this 
view which appears to ignore both the capacity in which Cromie acquired the 
relevant knowledge and the fact that Cromie was acting fradulently as well 

ds Morris as to other parties. ; 
The first question, to each I return, is whether (a) the Companies Act, be eke: 
s. 143, or (b) art. 88 of Table A (which was adopted by the company) has ay 
relevance to the circumstances of the present case. The Companies Act, 1929, 
s. 143, which is in the same terms as corresponding sections in previous Acts, 


provides : 
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The acts of a director or manager shall be valid notwithstanding any defect that 
may afterwards be discovered in his appointment or qualification. 


Art. 88 of Table A, which does not materially differ from similar articles in 
earlier Tables, provides : 


All acts done by any meeting of the directors or of a committee of directors, or by 
any person acting as a director, shall, notwithstanding that it be afterwards discovered 
that there was some defect in the appointment of any such director or person acting 
as aforesaid, or that they or any of them were disqualified, be as valid as if every such 
person had been duly appointed and was qualified to be a director. 


The section can be invoked only where there is a defect afterwards discovered in 
the appointment or qualification of a director ; in the article, the condition is 
that it is afterwards discovered that there was come defect in the appointment of 
a director or person acting as a director, or that he was disqualified to act as a 
director. Though the language of the section differs in some respects from that 
of the article, it does not appear that the difference is material for the purpose 

of the present case. 
The facts relevant to the question now under consideration have already been 
stated. I will very briefly tabulate them: (i) On Feb. 1, 1940, Cromie and 
Kanssen the only directors and the only shareholders holding one share each. 
(ii) On or about that date, the fraudulent assumption of office by Strelitz and a 
-minute concocted to record an appointment which did not take place. (iii) On 
Aprl. 9, 1940, an ineffective attempt to expel Kanssen from his office. (iv) On 
Aprl. 12, 1940, the ineffective allotment of one share to Strelitz and seven shares 
to Cromie at a purported meeting of directors. (v) On Apr. 26, 1940, an extra- 
ordinary general meeting of the company at which, as I have pointed out, 
nothing was effectively done. (vi) At the end of 1941, the determination of the 
term of office of Cromie and Kanssen and of Strelitz, if he was a director, and 
from that date no directors of the company. It is in these circumstances that the 
question arises whether the section or article can be called in aid by Morris in 
order to: validate the transactions of Mar. 30, 1942, viz., the allotment to him 
of shares and the appointment of him as a director.. Do the facts that I have 
stated establish a defect in the appointment or qualification of Cromie or Strelitz? 
\% There is, as it appears to me, a vital distinction between (a) an appointment 
in which there is a defect or, in other words, a defective appointment, and 
(b) no appointment at all. In the first case, it is implied that some act is done 
which purports to be an appointment but is by reason of some defect inadequate 
for the purpose : in the second case; there is not a defect ; there is no act at all. 
The section does not say that the acts of a person acting as director shall be valid 
notwithstanding that it is afterwards discovered that he was not appointed a 
director. Even if it did, it might well be contended that at least a purported 
appointment was postulated. But it does not do so, and it would, I think, be doing 
violence to plain language to construe the section as covering a case in which 
‘there has been no genuine attempt to appoint at all. These observations apply 
equally where the term of office of a director has expired, but he nevertheless 
continues to act as a director, and where the office has been from the outset 
usurped without the colour of authority. Cromie’s acts after the end of 1941 
were not validated by the section: Strelitz’s acts were at no time validated. 
I have so far dealt with defect in ‘‘ appointment,’ and what I have said in 
regard to the section covers the artiele also where the same words are repeated. 
Some argument was founded by counsel for the appellant upon the words 
or qualification, in the section, and ‘ disqualified.’ in the article, This 
argument is not easy to follow. So far as both Cromie and Strelitz were concerned, 
there was no defect in their qualification after the end of 1941. They were not 
disqualified. They were, so far as I know, qualified to act, but they had not 
Fe a ae < Sets Robe oe ae ee refers only to the holding 
‘** qualification ”’ or iat ualified Tf a tee ; ie pa ees oe 
the case of Cromie or of Strelitz TI ere eimai eee ee 
an sot aig ne pelea: : eH Sate may be summed up by saying that 
being raised as to the malicites of ned 1 cht) = PRA ea oe S inieor 8 
- appointment of a director, cant sa tilin «i pakerqenccie . ea nt i 
overriding the substantive iid “isi ae bata ici as purpose of ignoring or 
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I have come to this conclusion unaided by authority, but I am glad to find 
that it is supported by clear and cogent authority. In Tyne Mutual Steamship 
Insurance Assoc. v. Brown (2), where the facts were that directors had continued 
to act after their term of office had expired, the meaning of the corresponding 
section of the Companies. Act then in force and of a strictly comparable article 
had to be considered. Lorp RussELL oF Kittowen, L.C.J., having read the 
article, thus expressed himself (74 L.T. 283, at p. 285) : 


What does this provide ? It provides for the cure of defects in the appointment 

or qualifications of directors . . . Here there has been no appointment at all. 
He held, therefore, that the article had no application to the case. This authority 
has stood unchallenged for 50 years, and, though on two occasions since its 
decision the whole law relating to limited companies has been reviewed by 
expert committees and amended by the legislature, it has in this respect 
remained unaltered. This affords strong support for a construction which, in 
any case, appears to me to be the correct one. I would add that, though no 
other express authority has been called to the attention of the House, yet the 
language of LinptLey, M.R., and Cuirry, L.J ., in Dawson v. African Consolidated 
Land and Trading Co. (3), of FARWELL, J., in British Asbestos Co. v. Boyd (4), 
and of Lorp CozEns-Harpy, M.R., and SWINnFEN Eapy, L.J., in Channel 
Collieries Trust, Ltd. v. Dover Light Ry. Co. (5), clearly indicates that, in the 
opinion of those judges, the section and article alike deal with slips or irregu- 
larities in appointment, not with a total absence of appointment, and still 
less with a fraudulent usurpation of authority. 

Coming to this conclusion, I do not find it necessary to express any opinion 
upon the question as what is the the meaning of the words ‘‘ afterwards dis- 
covered ”’ in the section. I would not be taken as either assenting to, or dis- 
senting from, the proposition, which appears to have been accepted in the courts 
below, that the section or article can be called in aid by a third party unless 
and until he has himself discovered the defect in the appointment or qualifica- 
tion of a director. Nor would I express any final view upon what for this 
purpose amounts to “‘discovery,’’ and, in particular, whether the rule as to 
inquiry is to be imported into the consideration of it. 

The appellant having failed, for the reason that I have indicated, to establish 
his case upon the section or the article, was allowed by the indulgence of the 
House, although he had not raised the point in his formal case, to contend 
that he was in any case entitled to succeed by virtue of the rule of law which is 
conveniently called the rule in T'urquand’s case (1). Upon this contention the 
House has not the benefit of the opinion either of CoHEN, J., or the Court of Appeal, 
before whom the point, if taken at all, appears not to have been pressed. The 
claim under this head refers only to the allotment of the 34 shares which were 
allotted to Morris on Mar. 30, 1942. Upon this contention two questions appear 
to arise; (i) whether Morris can in the circumstances invoke the rule; (ii) 
whether, if he can otherwise do so, he is nevertheless debarred from relief under 
it upon the ground that he was put upon his inquiry and might, if he had made 
proper inquiries, have learned the truth. — ' pe 

The first question involves, first, a consideration of Morris’s position when the 
shares were allotted to him, and, secondly, an examination of the rule in order 
that it may be determined whether Morris comes within its scope. Though 
little credence could be attached to the uncorroborated testimony of Cromie 
or Strelitz, Morris was accepted by CouEn, J., as a witness of truth, and his 
evidence agreed with that of the recorded minute of Mar. 30, 1942, which itself 
is made prima facie evidence by the Companies Act, 1929, s. 120 (2). It appears 
then that the board meeting held on that day fell into two parts. There were 
first present as directors Cromie, and Strelitz, with the company’s solicitor in 
attendance. According to the minute, Cromie : 

. . told the directors that he had received certain proposals from Mr. Lewis Morris 


which would enable the Rialto cinema to be reopened, and he, as a shareholder, proposed 
to write a letter to Mr. Morris setting out the terms ofthe arrangement. The letter was 


produced and read. 

Upon this it was resolved that Morris be appointed a director of the company 
and that he be made managing director of the company. Morris, it is recorded, 
then joined the board. What I must regard as the second part of the meeting 
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with the new board then began, and the minute records that an application 
from Cromie for 90 shares of £1 each in the capital of the company together 
with his cheque for £90 was received ; that, at his request, the application 
asked that the shares be allotted 34 to Morris, 32 to Strelitz and 24 to Cromie ; 
and that it was resolved that the shares be so allotted (the numbers of the 
shares being given); and that it was further resolved that share certificates 
be issued for all the shares which had been allotted in the company. There 
were certain further proceedings to which I need not refer. From this narrative it is 
clear that Morris himself acted as a director in the allotment and issue of the shares, 
including those allotted and issued to himself. It is, I think, an irrelevant 
consideration that he had only become a director immediately before that event. 
Upon this I willsay something later. He in fact acted as a director and was the 
officer and agent of the company in the allotment and issue of shares. That 
neither his act nor those of his colleagues were valid is for the purpose of this 
argument assumed. The question is whether he can nevertheless, under the 
rule in T'urquand’s case (1), claim that he is entitled, as between himself and 
the company, to treat that act as done with the authority of the company, 
which was in fact and in law done without its authority. 

My Lords, I think that this-question admits of an easy answer. The so- 
called rule in T'urquand’s case (1) is, I think, correctly stated in HatsBury, 
Hailsham Edn., Vol. V, p. 423 : 


But persons contracting with a company and dealing in good faith may assume that 
acts within its constitution and powers have been properly and duly performed, and 
are not bound to inquire whether acts of internal management have been regular. 


It was competent for three directors of the company to allot its shares: three 
persons purporting to act as directors did allot its shares: therefore Morris, 
who acted in good faith, was entitled to treat the shares as validly allotted. 
Thus runs the argument. I leave aside the question what, in the application 
of the rule, is the meaning of “‘ good faith ’”’ and whether Morris, according to 
the true meaning of those words, acted in good faith, and I ask whether Morris 
can in any event bring himself within the scope of the rule. My Lords, I think 
it is clear upon principle that he cannot. In the transaction which he would 
sustain and Kanssen seeks to impeach, he was himself acting as a director. I 
asked counsel for the appellants whether there was any authority for the pro- 
position that a director or de facto director could invoke the rule so as to validate 
@ transaction which was in fact irregular and unauthorised. He could point to 
none. My own researches, though in such a matter they cannot easily be 
complete, have disclosed no case in which such a proposition has been affirmed. 
Nor have I met any case in which such a person has, without discussion of the 
principle, obtained such relief. Nor had I even heard the proposition put for- 
waid until I heard it at the bar of the House in this case. The reason is not 
far to seek, ; 

_One of the fundamental maxims of the law is the maxim omnia praesumuntur 
rite esse acta. It has many applications. In the law of agency it is illustrated 
by the doctrine of ostensible authority. In the law relating to corporations 
its application is very similar. The wheels of business will not go smoothl 
round unless it may be asumed that that is in order which appears to be in deine 
But the maxim has its proper limits. An ostensible agent cannot bind his 
principal to that which the principal cannot lawfully do. The directors or 
acting directors or other officers of a company cannot bind it to a transaction 
which is ultra vires. Nor is this the only limit to its application. It is a rule 
designed for the protection of those who are entitled to assume just because 
they cannot know, that the person with whom they deal has the authorit 
which he claims. This is clearly shown by the fact that the rule cannot + 
invoked if the condition is no longer satisfied, 2.e., if he who would invoke it is 
ee bes his eh He cannot presume in his own favour that things are 
won a v4 : inquiry that he ought to make might tell him that they were 

hat then is the position of the director or acting dir i 
the’ company to a transaction which the aaeKeale hia nade chao re eee 
have, authorised ? Your Lordships have not in this case to consider what th 
result might be if such a director had not himself purported to act on behalf 
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of the eompany in the unauthorised transaction. For here Morris was himself 
purporting to act on behalf of the company in a transaction in which he had 
no authority. Can he then say that he was entitled to assume that all was in 
order? My Lords, the old question comes into my mind: Quis custodiet Upsos 
custodes? It is the duty of directors and equally of those who purport to act 
as directors, to look after the affairs of the company, to see that it acts within 
its powers and that its transactions are regular and orderly. To admit in their 
favour a presumption that that is rightly done which they have themselves 
wrongly done 1s to encourage ignorance and condone dereliction from duty. 
It may be that in some cases, it may be that in this very case, a director is not 
blameworthy in his unauthorised act. It may be that in such a case some 
other remedy is open to him, either against the company or against those by 
whose fraud he was led into this situation, but I cannot admit that there is open 
to him the remedy of invoking this rule and giving validity to an otherwise 
invalid transaction. His duty as a director is to know ; his interest, when he 
invokes the rule, is to disclaim knowledge. Such a conflict can be resolved 
in only one way. . 

It was urged upon your Lordships that the purported appointment of Morris 
as a director having taken place immediately before the unauthorised allotment 
of shares, he had in fact no opportunity of learning the true state of affairs, 
and it was pointed out that, had the proceedings at the meeting of Mar. 30, 
1942, been taken in the reverse order, first the allotment of shares, then the 
appointment of Morris as a director, the result would be different. And then 
it was said that it was so absurd that there should be a different result according 
to the order of proceedings, that the original conclusion could not be accepted. 
This argument has for me no weight or substance. Admit—as, to my mind, 
one must admit—that a director is not for the purpose of the rule in the same 
position as a stranger ; then it is as immaterial how long he has been a director, 
as it is whether he is an idle or diligent director, or a robust or sick director: 

Concluding as I do that Morris is not a person who in respect of this trans- 
action comes within the scope of the rule, I do not find it necessary to consider 
the further question whether in any case he would be deprived of its benefits 
by reason of the fact that, even regarded as an outsider, he was put upon his 
inquiry and did not make the inquiry that he should have made. This is a 
question of fact upon which different views have been, and may well be, enter- 
tained. 

In my opinion the appeal should be dismissed. 


Lorp Utuwatt: My Lords, I agree. 
Appeal dismissed. 
Solicitors : Billinghurst, Wood & Pope (for the appellant) ; Ashurst, Morris, 
Crisp & Co. (for the respondent Kanssen) ; Paisner & Co. (for the respondents 


other than Kanssen). 
[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


PETTIT v. LILLEY. 


[Kine’s BrencH Drvision (Lord Goddard, L.C.J., Croom-Johnson and 
Lynskey, JJ.), April 4, 12, 1946.] 

Evidence—Admissibility—Documents—Regimental records—Confidential Crown 

documents—Not public documents—-Inadmissible as evidence. 

In registering the birth of a child, the respondent gave her husband’s 

.name as the father. She was convicted by a court of summary jurisdiction 

for having made a false statement contrary to the Perjury Act, 1911, s.4, 

on the ground that her husband was overseas on military service at the 

time that the child was conceived. She appealed and at the hearing of the 

appeal, in order to prove non-access the prosecution sought to put in evi- 

dence certain regimental records relating to him and the officer in charge 

of the records was called as a witness. He stated that the records in 

question were official records and documents, kept by a government depart- 

ment and preserved at the Regimental Records Office; they were not 
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documents to which the public had access, nor were they kept for the use 
or information of the public. The recorder held that the records were not 
admissible under the common law and since there was no other evidence, 
he found that the case was not proved and quashed the conviction. On 
appeal to the High Court, it was contended by the prosecution that regi- 
mental records were public documents and therefore admissible at common 
law as prima facie evidence of the facts stated therein :— 

Hep: regimental records were not public documents because they 
were not documents to which the public could have access and were not kept 
for the use and information of the public but for the information of the 
Crown and the Executive; they were confidential Crown documents 
which the Crown could refuse to produce. Therefore, they were not 
admissible as evidence. 

Sturla v. Freccia (3) applied. 


(EDITORIAL NOTE. This is a case of considerable importance in regard to the 
admissibility of regimental records. It is clear on authority that it is essential for the 
admissibility of public documents as such, that the public should have access to them 
and they have no such right in the case of Army records. It might well be highly detri- 
mental to the public interest that they should, and in Anthony v. Anthony (1919) 
35 T.L.R. 559, the Secretary of State for War successfully claimed Crown privilege 
to’ refuse the production of army medical sheets. In Gleen v. Gleen (5) such sheets 
were admitted, but, in the opinion of Lorp Gopparp, L.C.J., incorrectly if the ground 
of the admission was that they were public documents. The case under consideration, 
however, was & criminal prosecution, and the Lord Chief Justice refuses to express 
an opinion on the effect of the Divorce Rules upon the question. As to this, the matter 
-is dealt with, not by rule but by a Direction of the, President, dated Mar. 30, 1944, 
providing for evidence of non-access by affidavit in the case of members of the Forces. 
The Evidence Aet, 1938, which applies only to civil matters, is not here relevant, nor 
is the Army Act, 1881, s. 163, since. the charge was not under that Act. 

As to Pusitic Documents, see HALSBURY, Hailsham Edn., Vol. 13, p. 654, para. 
720, and pp. 656-679, paras. 726-747 ; and’ror CasEs, see DIGEST, Vol. 22, pp. 314, 
315, Nos. 3072-3075, p. 345, Nos. 3487-3493.] 
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SPEcIAL Case stated for the opinion of the High Court by the recorder of 
Cambridge (Sir Roland Burrows, K.C.), who allowed an appeal and quashed the 
conviction of the respondent by the court of summary jurisdiction sitting at 
Cambridge, for having on May 15, 1944, made a false statement relating to a 
birth contrary to the Perjury Act, 1911,s. 4. The facts are fully set out in the 
judgment of Lorp Gopparp, L.C.J. 

B. Stuart Horner for the appellant. 

R. E. Seaton for the respondent. 


Cur. adv. vult. 

_  Lorp Gopparp, L.O.J.: Quite shortly, the facts were that.the respondent 
in registering the birth of a child gave. her husband’s name as the father, and it 
_ was alleged by the prosecution that her husband had been called up for service 
at the beginning of the war and they tried to prove that when the child was 
conceived he was overseas. The child was born on May 1, 1944, and in order 
to prove the date when the husband went overseas a civilian staff officer at the 
War Office who stated that he had’ charge of the records relating to the respon- 
dent’s husband, was called as a witness. He stated that these records were 
official records and doeuments kept by a government department and preserved 
at the Regimental Records Office ; that they were not documents to which the 
public have access, nor were they kept for the use or information of the public. 
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The recorder held that the records were not admissible under the common law. 
It was conceded, at least before this court, that the documents were not admissible 
under the Army Act, 1881, s. 163, as the charge was not one under that Aci. 
Nor could the Evidence Act, 1938, make the documents admissible as that Act 
has no application to a criminal charge. Another document which the prosecu- 
tion sought to prove was rejected by the recorder and it was not contended 
before us that it was admissible. There was no other evidence from which any 
conclusion could be drawn as to where and when the respondent’s husband was 
serving during any relevant time and there being no evidence, therefore, to show 
impossibility of access, the recorder found that the case was not proved and 
allowed the appeal. 

The only question now before this court is whether the recorder was right 
in refusing to admit the regimental records. The contention of the appellant 
is that they are public documents and therefore admissible at common law 
as prima facie evidence of the facts stated therein. The first thing, therefore, is 
to see how these documents come into existence. The King’s Regulations for 
the Army, 1940, provide for the keeping of records of a soldier’s services and his 
military history and they contain elaborate and minute provisions as to what is 
to be recorded. Among other things that should certainly appear is the period 
of his services abroad. By reg. 1711 (a) it is provided : 

Service abroad is reckoned from the date of embarkation in the United Kingdom 

to the date of disembarkation on return, both dates inclusive . 
So, if the record is admissible, no simpler or more convenient method of proving 
the period during which a particular soldier has been beyond the seas can be 
imagined. But beéause a method of proof may be convenient it is not necessarily 
permissible, and these records, though produced from proper custody, can be 
used to prove the facts recorded only if they come within settled rules of law 
relating to evidence. Now, it is a well settled rule that public documents 
are admissible as prima facie evidence of the facts stated in them and the 
question that we have to determine is whether these regimental records are 
public documents within the meaning of this rule. The King’s Regulations 
are not statutory but are made by His Majesty in virtue of his prerogative 
as the head of the Army. They form part of the code by which persons subject 
to military law are bound and it is thé duty of the officer in charge of the records 
to see that they are properly kept. No doubt it is his duty to satisfy himself, 
so far as he can, by such means as are available to him, that what he records 
is true ; but because a document is an official document it by no means follows 
that it is a public document, within the meaning of the rule. The locus classicus 
on the subject is Irish Society v. Bishop of Derry (1). The question in that 
case material for consideration in the present was whether certain writs issued 
from the Court of Exchequer in Ireland to the Bishops of Derry to ascertain 
the value of the first fruits and twentieths, and the returns to the writs made 
by the bishops were admissible. Parke, B., in delivering the opinion of the 
judges in that case said (12 Cl. & Fin. 641, at pp. 668, 669) : 

The writs related to a public matter, the revenue of the Crown, and the Bishops, 
in making the return, discharged a public duty, and faith is given that they would 
perform their duty correctly : the return is, therefore, admissible, on the same principle 
on which other public documents are received . . . In public documents, made for the 
information of the Crown, or all the King’s subjects who may require the information 
they contain, the entry by a public officer is presumed to be true when it is made, 
and is for that reason receivable in all cases, whether the officer or his successor may be 
concerned in such cases or not. en a 

opinion, it is quite clear that PARKE, B., did not mean to lay own tha 
et cease) ey be prepared by a servant of the Crown for the ae 
mation of His Majesty is a public document. It may be that the words a 
the information of the Crown, or all the King’s subjects who may require the 
information they contain” should be read as meaning for the eo ata 
of the Crown, that is to say, all the King’s subjects who may require the in sale 
tion they contain.’”’” But however thaf may be, he was there pee we 
documents of record in the courts. Many documents are prepare a ae a 
information of the Crown (i.e., the Executive), which are ofa highly ne i 7 
nature and it is well known, and has recently been held by the House it oe 8 : 
that the Crown has an absolute right to object to produce any document on the 
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grourd that it would be against the public interest so to do: see Duncan v. 
Cammell Laird & Oo. (2).. It is difficult, therefore, to see how a document to 
which the public can have no access and which the Crown can refuse to produce 
under a subpoena could by any possbiility be described as a public document. 

The next case to which reference may be made on this subject is Sturla v. 
Freccia (3), in which Lorp BLACKBURN considered the Lrish Society's case (1) 
and dealt in some detail with what can be described as a public document. 
Sturla v. Freccia (3) was concerned with the report of a committee appointed 
by a public department in a foreign State and acted on by the Government 
of that State, but the House held that it was not admissible as a public document. 
Lorp BLacKBuRN, after quoting the judgment of Parxks, B., went on to say 
(5 App. Cas. 623, at pp. 643, 644) : 

Now, my Lords, taking that decision, the principle upon which it goes is, that it 
should be a public inquiry, a public document, and made by a public officer. I do not 
think that “ public’? there is to be taken in the sense of meaning the whole world. 
. . . But it must be a public document, and it must be made by a public officer. I 
understand a public document there to mean a document that is made for the purpose 
of the public making use of it, and being able to refer to it. It is meant to be where there 
is @ judicial, or quasi-judicial, duty to inquire, as might be said to be the case with the 
bishop acting under the writs issued by the Crown. That may be said to be quasi- 
judicial. He is acting for the public when that is done; but I think the very object 
of it must be that it should be made for the purpose of being kept public, so that the persons 
concerned in it may have access to it afterwards. [The italics are mine. ] 


Later in the judgment Lorp Biacksurn referred to Arnold v. Bishop of Bath 
and Wells (4) and said (5 App. Cas. 623, at p. 646) : 

Supposing . . . the entry had been made by the bishop on his visitation that such 
and such a man was the clergyman of the parish, and had been admitted some twenty 
years before, secundum consuetudinem, and suppose it was wrong to admit him, that 
falls completely within the principle which I think the case of the Irish Society v. Bishop 
of Derry (1) establishes. It seems to me it is clearly within that principle. The bishop 
made his visitation, and recorded it with the wish and intent that it should be kept publicly 
as a register, to be seen by everybody in his diocese. If the bishop had not the right 
to make such an inquiry, so as to make it evidence in future, that is another affair ; 
but if he had, then he was a: public officer performing what he thought a public duty, 
with the view and intent that it should be public [Again the italics are mine. ] 


It seems to me clear from Lorp BLackBuRN’s speech that to be a public docu, 
ment it must be one made for the purpose of the public making use of it. Its 
object must be that all persons concerned in it may have access to it. 

Now here, it appears to be beyond controversy, and, indeed, it was found as 
& fact, that the public has no right of access to these records. They are records 
which in my opinion, an officer of the Crown could refuse to produce on a 
subpena if it was considered contrary to the public interest so to do. If a 
document is a public document, it must be so equally in time of war as in time 
of peace, and it is obvious that it might be most detrimental to the public 
interest to allow in time of war persons to have access to these records as they 
would show the movement of troops. The very fact that no defence regulation 
was passed prohibiting access to these records tends to show that they are not 
public, otherwise it is impossible to suppose that precautions would not have 
been taken to prevent or restrict access to them. And again, the fact that by 
the Army Act, 1881, s. 163, special provision is made which would, in my 
opinion, include these records or some of them in proceedings under the Act, 
whether before a civil court or a court martial, also indicates that these are not 
public documents, for, if they were, there would have been no necessity to 
provide specially that they should be admissible. The only case in which it 
seems any part of a soldier’s record has ever been accepted by a court is that of 
Gleen v. Gleen (5), where Jeunr, P., appears to have admitted the medical 
sheet of a soldier to prove that he was suffering from: a disease so as to establish 
adultery. That was an undefended case so the question was not argued and the 
report 18 very meagre, but in my opinion that case ought not to be followed if 
JEUNE, P., admitted the sheet as a public document. Special provisions have 
since been made by the Divorce Rules which may have the effect of admitting 
these documents in matrimonial causes but these Rules have no application to 
the present case, and I express no opinion regarding them. 

In my opinion, these records are not within the class that can be described as 


H 


K.B.D.] PETTIT v. LILLEY (Lorp Gopparp, L.C.J.) 597 


public documents. They are not kept for the information of the public but for 
the information of the Crown and the Executive, and accordingly 
opinion, the recorder was right in refusing to admit them as evidence. I 
that this appeal must be dismissed with costs. 


Croom-JoHNSON, J.: I agree that this appeal should be dismissed with costs. 
I had prepared a judgment, but after I had read that of the Lord Chief Justice 
which has just been delivered, and with which I agree, I could see no necessity 
for delivering my own. 

There are, however, one or two further points to which I desire to call 
attention. No record or document seemingly was ever tendered to the recorder. 
What happened was that a civilian staff officer at the War Office was called and 
he stated that he was in charge of the records relating to the respondent’s 
husband, presumably relating to his army service. He added that : 


. . these records were official records or documents kept by. a government depart- 
ment and preserved at the Regimental Record Office but that they were not documents 
to which the public have access or kept for the use or information of the public. 


At this point there was an objection that these unspecified documents were 
inadmissible and, without more evidence by the prosecution, after argument 
the objection was upheld. I can, therefore, only guess at the nature of the 
record or document which the prosecution were proposing to put in to show 
prima facie that the said husband was taken a prisoner of war at Singapoze 
and was detained by the enemy as such at all material times, in o1der to prove 
non-access. I can only surmise that it was a record of service form or paper, 
that being, I suppose, something. with which most of us are now familiar. If 
that had been tendered, it may be that a distinction might have been sought 
to be drawn between records or registers as a class and other official documents 
coming from official custody. Such a distinction may exist: see TAYLOR ON 
EVIDENCE, 12th Edn., p. 943, para. 1479, and pp. 1002, 1003, paras.1591, 1592 ; 
Pureson oN EvipENcE, 8th Edn., p. 332; and, seemingly, indicated in Lorp 
BLAcKBURN’S speech (5 App. Cas. 623, at p. 644) in Sturla v. Freccia (3). 

A register is evidence of the particular transaction which it was ‘he officer’s 
duty to record even though he has no knowledge of its occurrence : see Doe v. 
Andrews (6). Possibly that may be a reason for the distinction, if it exists, 
between registers and such public documents as are of a judicial or quasi- 
judicial nature. It is not necessary, however, to pursue that inquiry further. 
It would have had to be shown, however, that the person who keeps the register 
is under a public duty either by statute or by the nature of his office to make 
such entries, after satisfying himself of their truth and that the entries were 
made for the benefit or information of the public : see TAYLOR ON EVIDENCE, 
12th Edn., pp. 1002, 1003, para 1592, and Purrson on Evipence, 8th Edn., 
p. 332, where the authorities are collected ; and cp. STARKIE ON EVIDENCE, 3rd 
Edn., Vol. I, at p. 230, 243. In view of the admission by the officer to which 
I have called attention and the state in which the evidence was left, it is 
difficult to see how these two conditions were satisfied in this case. 

On the second of these points, reference may be made to Heyne v. Fischel (7) 
where the question of the admissibility of a public register or record was consid- 
ered. That was anaction brought to recover damages for breach of contract, an 
action in which the General Post Office was not concerned. It was sought to 
put in certain records kept by the Post Office showing the times of the reecipt 
and delivery of telegrams. PICKFORD, J., who tried the case rejected the 
evidence: in the course of his judgment he dealt with the matter as follows 


(30 T.L.R. 190) : 


intiffs it was contended that these documents were public records, but 
okie at Te dofiatticn of public documents in the cases he did not think it was wide 
enough to cover these—Mercer v. Denne (8); Sturla v. Freccia (3). These cpadeenea 
:; not meant to be preserved for more than a short time ; they were not documents 
bahia the public had access ; they were not the result of a public inquiry, and they 
did not deal with a general public right. They were merely gocuments eimpeees 
the Post Office to regulate the pay of its servants and to see how the telegraph boys 


were doing their work. 


ith that reasoning. 
; et toate, ces regret that the precise nature of the paper which 


, in my 
t follows 
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it was proposed to adduce, called in the case indifferently * documents,” 
‘ records,” or both, was not plainly stated, so that it could have been specifically 
described or identified in the case. Whatever it was, however, I am satisfied 
that it was not shown to be admissible in this case either as a public document 
or as a public register or record. 

Lynskey, J.: I agree with my Lord for the reasons my Lord has stated. 


Appeal dismissed with costs. 
Solicitors : Director of Public Prosecutions (for the appellant) ; Speechly, 
Mumford & Craig, agents for John H epworth, Cambridge (for the respondent). 
[Reported by C. St.J. NicHoxson, Esq., Barrister-at-Law.} 


INLAND REVENUE COMMISSIONERS v. L.B. (HOLDINGS), 
LTD. (In LiquripDATIoON). | 


{House or Lorps (Lord Jowitt, L.C., Lord Thankerton, Lord Porter, Lord 
Goddard, Lord Uthwatt), January 11, 14, 16, March 22, 1946.] 


Income Tax—Sur-tax—Undistributed income—Apportionment according to mem- 
ber’s interest in assets—‘‘ Able to secure’’—‘‘ Any means whatsoever ’’— 
Whether limited to lawful means—Finance Act, 1922 (c. 17), s. 21—Finance 
Act, 1939 (c. 41), s. 15. 

The respondent company was an investment company all the shares of 
which, except one, were issued to B. Shortly after its incorporation B. 
executed a deed of trust in respect of his shares in favour of his wife (who 
held the remaining share) and his children. The whole of the trust income 
was paid into an account, controlled by B., in which there were also credited 
sums due to B. personally. B. drew on this account for discharge of his 
business liabilities, for such payments as he made to the beneficiaries 
under the trust and for his personal needs. No trust accounts were kept 
by B. The Inland Revenue Commissioners gave directions under the 
Finance Act, 1922, s. 21, and made apportionments; under the Finance 
Act, 1939, s. 15, of all the income of the company, to B., whereby the 
income so apportioned fell to be treated as part of B.’s total income for 
purposes of sur-tax under the Finance Act, 1922, s. 21, as amended. The 
Special Commissioners allowed an appeal against the apportionments and 
discharged them. This decision was affirmed by the Board of Referees, 
who held that the words “ able to secure ”’ in the Finance Act, 1939, s. 15, 
meant ‘‘able to secure by lawful means’”’ and that the consent of the 
beneficiaries was necessary before B. could secure that assets or income 
of the company could lawfully be applied for his: benefit ; and, having 
regard to their findings of fact and their conclusions of law, they found 
that B. was not able and was not likely to be able to secure that the income 
or assets of the company would be applied directly or indirectly for his 
benefit. In a case stated to the King’s Bench Division the Board of Referees 
asked whether their conclusions of law were correct. WrotTEsLry, J. 
in reversing the decision of the Board of Referees, stated that in the cir- 
cumstances of the case he was not concerned with breaches of the criminal 
law and held that the words ‘‘ able to secure ”’ in the Finance Act, 1939, s. 15 
were not to be interpreted as meaning by lawful means, if, by that, the Boasd 
meant, ‘‘ without committing a breach of trust.” The majority of the 
Court of Appeal (Scorr and pv Parca, L.JJ.) thought Wrorrestry, J 
stated the law too favourably to the Crown ; in particular they thou ht 
that “able to secure ”’ meant ‘able to secure permanently ” ; they Apel 
fore set aside the order of the King’s Bench and remitted the case to the 
Board of Referees, with an elaborate series of directions, for their further 
consideration of the facts in light of the principles stated in their judgment :— 

, HeELp: (i) on a true construction of the Finance Act, 1939, s. 15 there 
was no reason for placing any such limit as ‘ lawful’? on the ‘words “an 
means whatsoever,” especially when it was constituted a question of fact 
and was expressly not confined to rights in law or in equity. 
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(ii) the word “secure ’’ in the section did not im 

ply some necess 
element of permanency or certainty and neither of these elements ahoata 
be accepted as a necessary or proper test. 

_ (iii) as regards criminal means the point could be settled by a considera- 
tion of the whole phrase “to secure that income or assets (of the company) 
will be applied for his benefit,” which meant that such application would 
be made by or on behalf of the company which would exclude any criminal 
action by the person in question. 

(iv) the directions embodied in their order by the Court of Appeal were 
out of place and open to criticism ; the question for the Special Commis- 
sioners was one of fact and peculiarly one for the application of their business 
knowledge and common sense. 

(v) consequently, the order of the Court of Appeal should. be set aside, 
the question asked in the case stated should be answered in the negative 
and the case should be remitted to the Board of Referees for further pro- 
cedure. 

Order of the Court of Appeal, ( [1944] 1 All E.R. 308), set aside. 


(EDITORIAL NOTE, It is held by the House of Lords, on the construction of sect. 
15 of the Finance Act, 1939, that the question whether a member of an investment 
company is able to secure the application of assets or income for his own benefit is not 
affected by the legality of the means employed. Neither lack of permanence nor the 
use of unlawful» mears will exclude the application of the section. In the Court of 
Appeal the argument for the Crown proceeded on the assumption that criminal means 
were not included by the section. As to this, Lorp THANKERTON says that the point 
may be settled by a consideration of the whole phrase ‘‘ to secure that income or assets 
(of the company) will be applied for his benefit.’ In his view these words mean that 
such application will be made by, or on behalf of, the company, which would exclude 
any criminal action by the person. Lorp Urawarr holds that what is required of the 
Special Commissioners by the section is that, taking all the circumstances into account, 
they should make a rational estimate of the consequences that might flow from some 
supposed course of conduct open to the individual had he embarked upon it, and 
should form a view on the question whether in the result he could or could not have 
secured the relevant application: there is no apparent reason for excluding unlawful 
means from consideration. 

For THE Finance Act, 1939, s. 15, see HALSBURY’S STATUTES, Vol. 32, p. 185.] 


Cases referred to : 

*(1) Penang and General Investment Trust, Ltd. v. Inland Revenue Comrs., [1943] 
1 All E.R. 514; [1943] A.C. 486; 112 L.J.K.B. 356; 169 L.T. 93. 

(2) Grey v. Pearson (1857), 6 H.L. Cas. 61; 42 Digest 626, 277; 26 L.J.Ch. 473 ; 
20 .L.T.0.8.. 67. 

(3) Becke v. Smith (1836), 2M. & W.191; 42 Digest 625, 261. 

(4) The Duke of Buccleuch (1889), 15 P.D. 86; 42 Digest 627, 293; 62 L.T. 94; 
on appeal, [1891] A.C. 310. 


Apprat by the Crown and Cross-APPEaL by the respondent company from 
a majority decision of the Court of Appeal, given on Feb. 1, 1944, and reported 
({1944] 1 All E.R. 308). The facts are fully stated in the opinion of Lorp 
THANKERTON. ; 

The Solicitor-General (Sir Frank Soskice, K.C.), J. H. Stamp and Reginald 
P. Hills for the Crown. 

J. Millard Tucker, K.C., and N. E. Mustoe for the respondent company. 

The House took time to consider its opinion. 


Lorp THaNnKERTON: My Lords, this appeal and cross-appeal raises a 
question as to apportionments of the income of L.B. (Holdings), Ltd., the 
respondents in the appeal and appellants in the cross-appeal, to whom I will 
refer as the holding company, for the years of assessment 1938-39 and 1939-40 
to one Luke Brady under the Finance Act, 1939, s. 15, whereby the income 
so apportioned to Brady fell to be treated as part of his total income for purposes 
of sur-tax under the Finance Act, 1922, 8. 21, as amended. The main question 
relates to the proper construction of sect. 15 of the Act of 1939, and the material 
for the consideration of this House is contained in a case stated by the Board 
of Referees under the Finance Act, 1922, Sched. I, para. 2, on the requisition 
of the present appellants. The Special Commissioners had allowed: an appee! 
against the apportionments and discharged them, and this decision was affirmed 


by the Board of Referees. ; 
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On the present appellants’ appeal against the decision of the Board of Referees 
on the case stated, the appeal was allowed, and the decision of the Board of 
Referees was reversed by order of the King’s Bench Division (WRoTTESLEY, J.) 
dated Nov. 3, 1942, but an appeal against that order was allowed by the Court 
of Appeal by an order dated Feb. 1, 1944, and the case was remitted to the 
Board of Referees to draw such further inferences and find such further facts 
as might be necessary by reason of the answer of the court to the question of law 


asked in the case stated. 

These apportionments were made under the Firance Act, 1939, s. 15, following 
directions made under the Finance Act, 1922, s. 21, as later amended, that the 
income of the holding company should be treated as the income of the members. 
An appeal against these directions was withdrawn at the hearing before the 
Special Commissioners, leaving the question whether, on a proper construction 
of sect. 15 of the Act of 1939, Brady’s position in relation to the holding company 
was such as to warrant the apportionment of its income to him. The material 
portions of sect. 15 are as follows : 


(1) If in the case of any investment company the Special Commissioners are of 
opinion that any person who is not a member of the company for the purposes of section 
twenty-one of the Finance Act, 1922, and the enactments relating thereto is, or is likely 
to be, able to secure that income or assets, whether present or future. of the company 
will be applied either directly or indirectly for his benefit, they may, if they think fit, 
treat him as a member of the company for the said purposes. 

(2) In apportioning for the purposes of the said section twenty-one the income of an 
investment company— 

(a) to any person who is treated as a member of the company by virtue of the pre- 
ceding sub-section ; or 

(b) to any person who is & member of the company but has no relevant interests 
in the company, and in their opinion is, or is likely to be, able to secure that income 
or assets, whether present or future, of the company will be applied either directly 
or indirectly for his benefit ; or 

(c) to any person who is a member of the company and in their opinion is, or is 
likely to be, able to secure that income or assets, whether present or future, of the 
company will be applied either directly or indirectly for his benefit to a greater extent 
than is represented in the value for apportionment purposes of his relevant interests 
in the company, considered in relation to the value for those purposes of the relevant 
interests of other persons therein ; 
the Special Commissioners may apportion to him such part of the income of the company 
as appears to them to be appropriate and may adjust the apportionment of the remainder 
of the company’s income as they may consider necessary. 

(3) For the purposes of this section, a person shall be deemed to be able to secure 
that income or assets will be applied for his benefit if he is in fact able so to do by any 
means whatsoever, whether he has any rights at law or in equity in that behalf or not 
and the Special Commissioners may draw the inference that a person is likely to be 
able to secure that assets or income of a company will be‘applied for his benefit, or, as 
nin case varied be, iho be so eppued to . greater extent than is represented ir the value 

r apportionmen oses of any.relevant inter i i 
gaa pt aera ees Pare peso ba y terests which he has in the company, 

(a) that he has, directly or indirectly, transferred assets to the c 
of which is not represented, or is not adequately represented, in the wakes! roar 
tionment purposes of any relevant interests which he has in the company ; ants 

(b) that the persons who, whether as directors or shareholders or in any other 
capacity, have, or will at any material time have, powers or rights affecting the disposal 
or application of the income or assets of the company are likely to act in accordance 
‘flee his sors or that 23 is ste to secure that persons who at the material times will 

ve such powers or rights will be persons lik i i is wi 

Per a ba ies ali stipe nit ely to act in accordance with his wishes. 

a) references to a person shall, i indivi 5 i 
ihe wif Zerg wa aa zen ane ms pa one of an individual; be deemed to include 
_ (c) the expression “relevant interests’ means, in relation to a 
in any way with a company, interests by reference to which indome of Ahh orcas 
could be apportioned to him for the purposes of section twenty-one of the Pinanae 
Act, 1922, apart from the provisions of this section, and the expression “ value for 
apportionment purposes ’’ means, in relation to any relevant interests in any compa 
the value falling to be put thereon in apportioning income of the co : f the 
purposes of the said section twenty-one. my mee bye i 


It should be remembered that by sect. 21 (7) of it i 

\ F the Act of 1922, it i 
de in that section the expression ‘“‘ member ”’ is to include any Bithal erehle: 
® share or interest in the capital or profits or income of a company. It is 


B 
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admitted that the holding company is i ithi 
meaning of sect. 15 of the ph of 1939. ce Sid 9k alan Mii 

The facts may be shortly stated as follows: On Mar. 17, 1934, Brady, who 
owned a valuable public house business, caused to be incorporated the Holding 
company to carry on the business of an investment company, with a share 
capital of £1,000 divided into 1,000 shares of £1 each, of which 605 have been 
issued. Of these, 500 were originally issued, 499 to Brady and 1 to Mrs. Brady ; 
& further 105 shares were issued to Brady on Oct. 21, 1935. At all material 
times Mr. and Mrs. Brady were the only directors of the holding company, 
Brady being the governing director, and as such invested with the widest possible 
control and powers. 

On the same date, Brady caused to be incorporated another compan , Luke 
Brady, Ltd., with a capital of £50,000 divided into 50,000 shares oe: a each. 
Mr. and Mrs. Brady were the first directors, entitled to hold office for life, Brady 
being governing director, with powers and contpol similar to those which he had 
in the holding company. By agreement dated Mar. 22, 1934, he sold his public 
house business to Luke Brady, Ltd., in consideration of 49,988 fully paid shares 
of that company. Under the agreement the debts owing by Brady in respect 
of the business so sold remained his personal liability. Shortly afterwards 
Brady sold the 49,988 shares in Luke Brady, Ltd., in consideration of the 500 
shares in the Holding company already allotted to him and Mrs. Brady. 

On Mar. 22, 1934, Brady also executed a declaration of trust in favour of his 
wife and children in regard to such of his investments as he should from time 
to time specify in the schedule thereto. The income of the trust fund in each 
year was payable to Mrs. Brady up to £2,000, any balance being payable in equal 
shares to their five children. Brady was sole trustee, and in sole control. In 
the schedule to the declaration of trust, and thereafter from time to time, a 
large number of shares and securities, including the 500 shares. in the Holding 
company already mentioned, were brought into the trust fund by Brady. On 
May 2, 1935, all the shares and securities held in trust, except the 500 shares 
in the Holding company, were sold to the Holding company for £101,000 (their 
then market value) payable with interest within six months. On Oct. 16, 1935, 
the transfer of these shares and securities was completed, along with the transfer 
of further investments belonging to Brady personally, the market value of 
which was £4,000, and the transaction was completed by the issue and allot- 
ment to Brady at a premium of £999 per share, of a further 105 shares in the 
holding company, all of which he held thereafter as trustee, and by the transfer 
to Brady personally of the sum of £4,315 48. out of the trust funds. 

Accordingly, at all material times the sole capital asset of the trust was a 
holding of 605 shares in the holding company, 604 of which stood in the name 
of Brady and one in the name of his nominee, Mrs. Brady, and these shares 
constituted the whole issued capital of the holding company. 

The whole trust income was paid into the account of Luke Brady, Ltd., in 
whose books it was credited to an account entitled ‘‘ Mr. Brady’s Personal 
Account,” in which there were also credited sums due to Brady personally, 
such as director’s fees and debts due to him in respect of the public house business 
prior to its sale. Brady drew on this account for discharge of the liabilities 
of that business, for such payments as he made to the beneficiaries under the 
trust, and for his personal needs. No trust accounts were kept by Brady, 
and it does not seem possible to ascertain the balance of the trust funds in the 
hands of Luke Brady, Ltd., though the income of the trust consisted solely 
of dividends paid by the holding company and can easily be traced. 

Brady’s debts in respect of the business turned out to be substantially greater 
than the debts due to the business, and Brady paid these debts out of moneys 
in Luke Brady, Ltd. It is stated in the case that Brady’s eldest son : 


_ . . was not aware, and there was no evidence that any of the other children were 
aware, of the fact that up to some date in 1939 the liquid assets of Luke Brady, Ltd., 
were depleted by Mr. Brady to a greater extent than they were increased by the receipt 
of the trust income. Mr. Brady in effect misled his elder children into the belief that 
by “ lending the surplus trust income to Luke Brady, Ltd.”’, he was increasing the value 
of the company’s business by enabling it to undertake capital expenditure which it 
could not otherwise have undertaken, whereas the fact is that, if Mr. Brady had paid 
his debt to the company, the surplus trust income would not have béen needed. 


602 [May 18, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


The following dividends were declared by Luke Brady, Ltd., in the years 
1937-38 and 1938-39, and formed the larger part of the income of the holding 
company : 

For the year ended Jan. 6, 1938—£12,000 gross ; 

For the year ended Jan. 7, 1939—£14,000 gross ; 

The dividends paid by the holding company (tax free) were as follows : 

For the year ended Apr. 30, 1938—£10,587 ; 

For the year ended Apr. 30, 1939—£11,697. 

The holding company went into liquidation on July 22, 1939, and the 
liquidator distributed the assets in specie to Brady as the shareholder entitled 
thereto, Which assets Brady was then holding as trustee. 

By deed dated July 31, 1940, Brady appointed two additional trustees, and 
for the first time a separate banking account was opened for the trust in the 
names of the trustees and the investments were registered in their names. 
On the same day the three children of Brady who were then of age executed 

‘a deed of release, releasing Brady from all liability for acts or omissions done 
in respect of his trusteeship. 

In para. 29 of the case stated the Board of Referees found the following 
facts ; 

(a) That Mr. Brady did not intend to deprive his children permanently of the trust 
income or any substantial part of it ; but, he did intend, so long as his childrer allowed 
him to do so, to retain control over the income and to use most of it temporarily to 
increase the liquid assets of Luke Brady, Ltd., depleted by his own borrowing. He 
took a lax view of his duty as 4 trustee and as @ director, and, although he knew that 
he was liable to account, he did not expect that his children wou]d ever call upon him 
to account strictly ; 

(b) That prior to the deed of release none of the children who were of age had agreed 
to forego any of their rights, and the rights of the infant children could not be released. 
Mr. Brady’s assets were sufficient to enable him to make good any claim by the bene- 
ficiaries: We, therefore, held that the trust was not a sham ; 

(c) That it was likely that the children who were of age would consent to a substantial 
part of the trust income being lent to Mr. Brady, if he asked for it ; 

(d) That there was not sufficient evidence to satisfy us that any of the children 
were likely to have consented to assets or income of the company being given to Mr. 
Brady, unless he had been in serious financial difficulty. That event had not occurred, 
and up to the date of the direction appeared to be unlikely to occur. We considered 
it likely that, in that event, some of the children would have helped their father, but 
there was too much uncertainty to make it appropriate to apportion any of the income 
to Mr. Brady. 

Para. 30 and 31 of the case stated are as follows : 


30. We held that the words ‘“ able to secure’ in the-Finance Act, 1939, s. 15, 
mean ‘‘able to secure by lawful means,” and that the consent of the beneficiaries 
was necessary before Mr. Brady could secure that assets or income of the holding 
company could lawfully be applied for his benefit. 

31. Having regard to the findings of fact as set out in para. 29 and the conclusions 
of law as set out in para. 30, we found that Mr. Brady was not able and was not likely 
to be able to secure that the income or assets of the company would be applied directly 
or indirectly for his benefit. 

The Board stated two questions for the opinion of the court : 

(1) Whether there was any evidence to support our findings of fact as set forth in 
paras. 29 and 31; 

(2) Whether our conclusions of law as set forth in para. 30 were correct. 

After an affirmative answer by Wrotres.ey, J., to the first question, it dropped 
out of the case, and the second question was the only one before the Court of 
Appeal or this House. In all these three stages an additional contention, 
which does not appear in the. case stated, was maintained on behalf of the holding 
company, to which I will refer later. 

The only express point of construction in para. 30 of the case stated was 
that the words “‘ able to secure ” in the Finance Act, 1939, s. 15, mean ‘‘ able 
to secure by lawful means.”” Wrorrestey, J., stated that in the circumstances 
of this case he was not concerned with breaches of the criminal law, and that 
it was clear that the Board of Referees thought that if and in so far as Brady’s 
ability to secure that the income of the holding company would have been applied 
for his benefit involved a breach of trust, he was not within the meaning of sect. 
15, and he held that that ‘construction was wrong, and answered the question 
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by stating that the words ‘“‘ able to secure ”’ used throughout sect. 15 were not 
to be interpreted as meaning by lawful means, if by that the Board meant, 
as it obviously did, *‘ without committing a breach of trust.” On the appeal 
by the holding company, Luxmoorg, L.J., agreed with the view of WROTTESLEY, 
J., but he thought that the order of the King’s Bench remitting the case should 
have been elaborated so as to give fuller guidance to the Board of Referees. 
The majority, consisting of Scotr and pu Parca, L.JJ., delivered a joint 
judgment, in which they stated that, while there was much in the judgment of 
WROTTESLEY, J., with which they agreed, they thought that he had stated the 
law too favourably to the Ciown. In particular they thought that “ able 
to secure *» meant “able to secure permanently,” and they thought that the 
case should be remitted to the Board of Referees for their further consideration 
of the facts in light of the principles stated in their judgment. Thereafter 
the Court of Appeal made the order appealed against, by which the order of 
the King’s Bench was set aside and the case was remitted to the Board of 
Referees with an elaborate series of directions, to which I will refer later. 

Coming then to sect. 15 of the Act of 1939, subsect. (1) does not apply to 
Brady as he is a registered member of the holding company, and as he also 
admittedly has relevant interests in the company, heads (a) and (b) of sub- 
sect. (2) do not apply, but head (c) applies, subject to the Special Commissioners 
being of the opinion therein specified, and, in that event the Special Com- 
missioners have a discretion as to apportionment to him of an appropriate 
part of the income of the company. 

In subsect. (1) and heads (6) and (c) of subsect. (2) the same phrase is repeated 
—‘‘is, or is likely to be, able to secure that income or assets, whether present 
or future, of the company will be applied either directly or indirectly for his 
benefit,’’ and in subsect. (3) is to be found a definition of this phrase for the 
purposes of the section, and it is at once noticeable that it deals separately 
with the case of ‘‘is able to secure . . .’’ and the case of ‘‘is likely to be able 
to secure ...’’, and their respective treatment is markedly different. The 
first case relates to a person who is able to secure the application of the company’s 
assets or income for his benefit ; the second case relates to a person who is likely 
to be able to secure that other persons having powers or rights affecting the dis- 
posal or application of the income or assets of the company are or will be likely 
to act in accordance with his wishes. A second important difference is that the 
words ‘‘ by any means whatsoever, whether he has any rights at law or in 
equity in that behalf or not ”’ are omitted from the second case, and further, 
in my opinion, the second case contemplates that the powers or rights are to be 
properly exercised ina question with the company by the parties having such 
powers or rights: A third difference is that the first case is a question of fact, 
while the second is a question of an inference to be drawn by the Special 
Commissioners. 

The Board of Referees held that ‘‘ able to secure ”’ meant “‘ able to secure by 
lawful means’; this view has been disapproved of by Wrorres.ry, J., and 
by all the learned judges of the Court of Appeal. So far I agree, and the question 
of law falls to be answered in the negative. I ca. sce no good reason for placing 
any such limit on the words ‘“‘ any means whatsoever,” expecially when it is 
constituted a question of fact, and is expressly not confined to rights at law 
or in equity. The limit proposed by the Board of Referees may perhaps be 
said to be implied in the second case in which there is no such wide description 
of the means. . 

My Lords, it has been suggested that “‘secure’’ implies some necessary 
element of permanency or certainty, but I am unable to accept either of these 
elements as a necessary or proper test. On the facts of this case, it seems correct 
to say, though the Board of Referees have not drawn any distinction in their 
findings—as I am strongly of opinion that they should have done—that it falls 
under the first part of subsect. (3), and I proceed on that footing. The first 

art of the subsection, which I have ventured to refer to as the first case, requires 
a finding of fact as to ability to secure, whether that ability has been already 
put into action or not. If it has already been put into action, ait a course, 
may afford good evidence of the existence of the ability. In t 4 rst Reet 
there is no question of future ability as in the second case. Now, w at : ed e 
secured is the application of the company’s income or assets for his benefit, 
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and a temporary application may be of great benefit, even as a loan repayable 
later, and I see no reason for excluding such a benefit from the purview of the 
Special Commissioners, though doubtless they will not trouble themselves 
with doubtful ability, or with benefits which are unsubstantial. 

As regards criminal means, WROTTESLEY, J., said that he was not concerned 
with them, and the judges in the Court of Appeal were content with the state- 
ment of counsel for the Crown, that it was not, contended by the Crown that any 
criminal action could be within the means referred to in subsect. (3). In my 
opinion, however, this question cannot be so lightly brushed aside on such & 
question of construction as the present one. It appears to me that the point 
may be settled by a consideration of the whole phrase—‘‘ to secure that income 
or assets (of the company) will be applied for his benefit.”” In my view this 
means that such application will be made by, or on behalf of, the company, 
which would exclude any criminal action by the person in question. 

As regards the directions embodied in their order by the Court of Appeal, 
I am of opinion that they are out of place, and I therefore find it unnecessary 
to criticise them. The question for the Special Commissioners under the first 
case of subsect. (3) is one of fact, and is peculiarly one for the application of 
their business knowledge and common sense. They will naturally accept 
the construction of subsect. (3) as expressed in this House, and if any fresh 
or further question of law arises, it will be for the court to decide it on the facts 
then placed before the court. 

There remains the further point raised on behalf of the holding company, 
viz., that Brady’s case could only fall under head (c) of subsect. (2) o. sect. 15 
of the Finance Act, 1939, as he and his wife were the registered shareholders 
of the whole share capital of the holding company throughout the material 
periods, that the value of their relevant interests for the purpose of appor- 
tionment as defined in subsect. (6) (c) of sect. 15 was the whole of the income 
and, as established by the Penang case (1), the whole income could be appor- 
tioned to Brady alone in view of subsect. (6) (a), and it did not matter on whom 
the assessment was finally made. That, accordingly, there was no room for 
the adjustment of the apportionment of any remainder, as contemplated by 
the last part of subsect. (2). This contention rests on a completely false basis. 
When, as here, you have the further extension of the provisions of sest. 21 of 
the Finance Act, 1922, by the provisions of sect. 15 of the Finance Act, 1939, 
you have the problem of 100 per cent. of the income to be apportioned among * 
@ variety of interests, one or more of which, taken by itself, may amount to 
100 per cent., but that does not alter the problem. The Special Commissioners 
would have before them the trustees, the beneficiaries, and Brady’s further 
personal interest ascertained under the provisions of sect. 15, in order to consider 
whether it was appropriate to apportion to Brady personally any part of the 
income of the holding company. Counsel for the holding company, if I under- 
stood him correctly, maintained that there were passages in the speeches in 
the Penang case (1), which expressed the view that once the apportionment 
was made on the trustees, that could not be altered, though subsequently 
on getting the necessary information, the beneficiaries might be assessed. No 
such point was raised or involved in the Penang case (1); the apportionment 
had been made on the trustees, and the assessment had been made on the settlor 
ails the only question was whether it was competent to apportion to trustees. 

t was admitted that, if the apportionment was competent, the assessment was 
competent and valid. 1 confess that I have difficulty in understanding how 
if the information as to the beneficiaries is obtained subsequently to aie r- 
tionment on the trustees, you can assess the beneficiaries separatel with a 
view to their liability to sur-tax, without a fresh apportionment ue am of 
opinion that this contention of the holding company is untenable. , 
val Tete of opinion that the appeal of the Crown should be allowed, 

e cross-appeal should be dismissed ; that the order of the Court of 

eee aint ba set aside ; Bey question No. 2 asked in the case stated should 
nswered in the negative, and that th i 

of aes for ae procedure. * Opes hh eee 

’ My Lords, I have been requested by Lorp Jowirt, L.C., and Lorp Gopp 
to express their concurrence in the opipions which have been delivered. one 


Lorp Porter: My Lords, I find myself in general agreement with the 
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reasoning and result of the opinions just expressed by Lorp THANKERTON. 
I have also had an opportunity of seeing the opinion about to be delivered by 
Lorp Urxwatr with whom I feel myself also in agreement. : 


Lorp UTHWATT : My Lords, the point at issue is stated by the Board of 
Referees in a form which raises the question whether they were correct in their 
conclusion of law that the phrase “able to secure ”’ as used in the Finance Act 
1939, s. 15, means “‘ able to secure by lawful means.” That phrase appears 
many times in the section but always, either expressly or impliedly, as part 
of the wider phiase “ able to secure that income or assets will be applied for his 
benefit,”’ but wherever it appears there is by virtue of the “ deeming part ” 
of subsect. (3) included in its ambit a particular meaning. The real question 
that arises—and it is this question which is raised by the case in a shortened 
form—is not whether the words ‘able to secure ”’ are subject to the qualifica- 
tion suggested, but whether in construing the sentence “a person shall be 
deemed to be able to secure that income or assets will be applied for bis benefit 
if he is able to do so by any means whatsoever ”—in which necessarily the 
words “‘so to do”’ mean “‘ able to secure that income or assets will be applied 
for his benefit ’—there is implied the limitation that the means must be lawful. 
The gloss can be put only upon the phrase “‘ by any means whatsoever ”’ not upon 
the words “able to secure.” But the question is the construction of the 
sentence as a whole, not the interpretation of a particular phrase contained in it. 

The point arises for determination by reason of the fact that the Commissioners 
of Inland Revenue appear—see para. 23 of the case stated—to have failed to 
convince the Board of Referees that, apart from breach of duty, Brady could 
have secured an application of income or assets of the company for his benefit. 
It was indeed urged in argument before this House that Brady might have 
achieved the specified object without involving himself in any breach of duty. 
That matter is not raised by the stated case and accordingly I do not propose 
to embark upon a consideration of it. 

In the Court of Appeal the argument for the Crown upon the point of con- 
struction apparently proceeded on the lines that the sentence under considera- 
tion did not cover criminal means. In this House, the Solicitor-General, rightly 
in my view, did not pursue this line. The choice was to lie between any means 
whatsoever and any lawful means whatsoever. 

I turn to the question of construction. The language of the sentence is 
unambiguous ; the grammatical meaning is clear. Ability of itself involves 
means, and the emphasis is on the existence of the ability whatever the means 
- by which it is exercised. If there is to be a departure from the grammatical 
meaning—and it is for this that the respondents to the appeal contend—a 
compelling reason must be shown. The applicable rule of construction which 
has been stated in many cases—see, e.g., Grey v. Pearson (2); Becke v. Smith 
(3); Duke of Buccleuch (4)—amounts in substance to this, that a departure 
from grammatical construction is justifiable only when that construction would 
be repugnant to the intention of the Act or would lead to some manifest absurdity 
or to some inconsistency. Inconsistency is not here in question and the only 
question therefore is whether the grammatical construction is contrary to the 
intention of the Act or in itself absurd. Is that true in this case? The two 
matters may be considered together. 

To ascertain the object of the legislation one must go back to the Finance 
Act, 1922, s. 21. Under that section with a view, it is stated, to preventing 
the avoidance of the payment of super-tax through the withholding of income 
from distribution, powers were given to the Special Commissioners where a 
company had not distributed a reasonable part of its income, to apportion the 
income of the company to its members as therein defined. In the Finance 
Act, 1936, s. 20, investment companies make their appearance as a class requiring 
special treatment for the purposes of the Finance Act, 1922, s. 21. Loan 
creditors are to be treated as members. The Finance Act, 1937, made further 
provisions as respects investment companies, the powers of the Special Com- 
missioners being extended. It is unnecessary to go into details. So far the 
persons to whom an apportionment may be made are to be determined by refer- 
ence only to facts. Then comes the Finance Act, 1939, which adopts a new 
principle as regards investment companies. Broadly investment Saree 
@ narrow class—are treated as machines which are to be inspected and to have 
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their possible methods of working considered. Under sect. 14 (1) of that Act 
the whole of the investment income of an investment company however much 
or little has been distributed is to be deemed for sur-tax purposes to be the 
income of the members, and the Special Commissioners are placed under a duty 
to give the direction mentioned in the Act of 1922. One then turns to sect. 15. 
Under that section there is set up an artificial class of persons to whom special 
treatment may be accorded. Persons not members who pass the ability test 
may, if the Special Commissioners think fit, be included in the class and there 
must be included in the class those members who under head (b) of subsect. (2) 
merely pass the ability test and those members who under head (c) of subsect.’ 
(2) pass that test with honours. : en 

Turning to the test its substance does not suggest that any limitation is to be 
implied. The actual exercise of the ability and the likelihood of its exercise 
are irrelevant ; and there is no specific provision as to the amount of income 
or assets to which the ability is to extend. The test is to some extent an objec- 
tive test and the possibility of the particular praepositus in, fact resorting to any 
particular means does not come up for consideration. 

The general meaning of the words “secure an application for his benefit ”’ 
embodied in the test is, clear enough. Due regard must be paid to the words 
“ secure ” and ‘“ benefit,”” but no technical meaning is attached to either word. 
Exact directions designed to help those called on to apply the test cannot I 
think be stated and examples are apt to be misleading. To my mind what is 
required, and all that is required, is that the Special Commissioners, taking 
into account the whole position in which the praepositus is found embedded, 
should make a rational estimate of the consequences that might flow from some 
supposed course of conduct open to him had he embarked upon it and should 
form a view on the question whether in the result the praepositus could or could 
not have secured an application of assets or income for his benefit. Can he 
rationally be said to be able to secure an application of income or assets for 
his berefit? ‘That is the test. If that be so there does not appear to be any 
reason for excluding unlawful means from consideration. Where resort to 
unlawful means is epvisaged one is faced with the possibility that the praepositus 
may in the case supposed be able to bring about an application of assets or 
income to his use, without thereby “‘ securing ”’ an application for his “‘ benefit.”’ 
There is always the possibility—but never the certainty—of intervention by 
those whose rights have been infringed. Both the probability of appropriate 
action by them and the probable results of that action would have to be con- 
sidered. After a consideration of these matters a view can be formed on the. 
question at issue. 

The order of the Court of Appeal contains certain directions—I will advert to 
them in a moment—as to the matters to be taken into account when the means 
envisaged are unlawful. With all deference to the Court of Appeal I do not 
think the matter admits of directions so specific and detailed as those con- 
tained in this order. All the circumstances have to be considered and considered’ 
as a whole. If the view as to the nature of the duty cast upon the Special 
Commissioners which I have expressed is right, any specific directions would 
be merely an individual exposition of what is meant by an instruction to the 
Special Commissioners that, in reaching their conclusions, they should use 
their common sense as men of affairs, neither disregarding documents and rights, 
nor being blinded by them. Heads may go in the air in imagining the possi- 
bilities open to the praepositus, but the feet must be kept on the ground in esti- 
mating the probable consequences. 

In my view there is nothing absurd in including unlawful means among the 
means referred to in the section. The contrary is I think the case. 

_ Aconsideration of the effect of the test reinforces this conclusion. Inclusion 
in the class as a result of the application by the Commissioners of the test does 
nothing save give rise to a discretionary power, to be exercised judicially, to 
megs gti included gata part of:the income of the company as 
appears to them appropriate. That being the i i 

should not the net He ordeals cast ? e ie Minhas eee 
_ One other consideration may be mentioned. In the realm of tax avoidance 
ingenuity need not deny, and in practice does not deny, itself any extravagance. 
The thoughtful praepositus, if faced by the section with the necessity of rendering 
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any exercise of his ability unlawful, might readily secure the inclusion in the 
articles of association of the company a provision that no assets or income 
of the company shall be applied for his benefit by any means whatsoever, what- 
ever that may mean in the Act of 1939, and set up trusts applicable to the 
shares in favour of a class no member of which could be ascertained in his life- 
time. Surely it was not the intention of the legislature in its repeated efforts 
to secure the avoidance of sur-tax to leave such a door open. 

For these reasons I am of the opinion that there is not implicit in the section, 
any such limitation as is suggested. 

My Lords, I turn now to the directions given by the Court of Appeal which 
are to be applicable when the supposed means are unlawful. It is true that a 
consideration of these directions is not essential to the question of construction 
raised by the case stated, but as they have been given I think it right to deal 
with them. 

In form these directions merely state that if the Inland Revenue succeed in 
establishing certain matters to the satisfaction of the tribunal, an inference 
of the necessary ability or likelihood of ability may be drawn. If read strictly 
in this way, I do not quarrel with them. But it may well be that the directions 
would be read as stating what matters must be proved by the Inland Revenue 
in the particular case and perhaps also in all cases where unlawful means are 
supposed. 

It is only when read in this alternative way that I venture to criticise them. 
None of my observations are addressed to the facts of this particular case. My 
main objection is implicit in what I have already said : I differ from an approach 
to the matter which involves precise directions. The section requires @ review 
of the whole situation, not the application of an exact formula. I agree that the 
burden of making out a case of ability rests on the Inland Revehue. In the 
course of any investigation the burden of proof on particular matters may 
vary in the light of the circumstances and I do not think it is possible to say 
in general terms that the burden of proof on any particular point lies on the 
Inland Revenue. 

As regards the formula itself, and matters suggested by-its terms, I make these 
observations. 

First, in my opinion neither precariousness nor lack of permanence of enjoy- 
ment or of substantial permanence of enjoyment necessarily excludes the 
inference that a benefit could be secured. Those features may have to be 
considered in particular cages—whether the means supposed be lawful or unlawful 
—but only as part of the general question whether (the other qualities of a 
“benefit.” being present) it was possible to obtain something worth having. 

Second, the directions relating to acquiescence and condonation are open to 
criticism. The directions require acquiescence or condonation in every case 
where unlawful means are envisaged, if ability to secure the application of income 
or assets for the benefit of the praepositus is to be established. It is a pre- 
requisite of effective acquiescence or effective condonation that there should be 
knowledge of thé relevant facts. In some particular cases there may well be 
barriers to such knowledge being acquired in due time or in time enough to 
exclude the securing of a benefit. I give an example. Excessive remuneration 
to a governing director might in the case of some such company as is present 
here (it holds all the shares in a subsidiary company) be voted to a governing 
director in general meeting and passed through the profit and loss account. 
The articles of association might lawfully provide that members were to be 
entitled only to obtain copies of the balance sheet and the auditors’ report. The 
auditors would not be concerned to mention the matter in their report, because 
for the company’s purposes, the matter is in order. The governing director 
in the supposed company is, I assume, the sole trustee under a settlement 
of all the shares. How and when would the beneficiaries find out the supposed 
action ? There is no one who is likely to spread abroad the supposed facts. 
What would lead them to think that there was any occasion for suspicion ? 
Diminution in the divisible profits of the subsidiary might account for the 
drop in the trust income. Suspicion without due ground is not likely where a 
benevolent parent is concerned. But if the beneficiary does suspect, how can 
he find out ? The governing director has no relevant accounts of the company 
in his possession as trustee and it is only documents he holds as trustee that the 
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beneficiaries as cestuis que trustent have a right to see. In such a case, it cannot 
be properly said that the tribunal is precluded from drawing an inference that 
the governing director is able to secure an application of income or assets for 
his benefit, though there is not present the probability of either acquiescence 
orcondonation. I do not accept the argument that in such a case the “ income ”’ 
would not be applied for the benefit of the praepositus. ‘‘ Income” in the 
section means in my view what it says and does not mean the balance on the 
profit and loss account. 

Other examples may possibly be given directed to showing that the presence 
of acquiescence or condonation is not a condition precedent. to the inference 
of ability (e.g., none of the beneficiaries may know anything about the settle- 
ment) but one example sufficiently makes my point, 

Again, in cases where it is necessary to consider the probability of acquiescence 
or condonation, it may well be that acquiescence or condonation by some only 
of the beneficiaries who would suffer would, despite objection taken and pursued 
by other suffering beneficiaries, be sufficient for practical purposes. Their 
acquiescence or condonation might be sufficient to ensure that the praepositus 
secured some benefit. The directions of the Court of Appeal suggest that in 
their view the condonation or acquiescence by all the interested parties was 
necessary. I do not doubt that in certain cases the probability of acquiescence 
er condonation by interested parties may well have to be taken into considera- 
tion when the only possible means are unlawful. But an inquiry into that 
probability is not the substance of the matter. It comes in as part of a wider 
question. Is there a reasonable probability that such effective action would 
be-taken as would prevent the praepositus ‘‘ securing a benefit ’’ by the trans- 
action supposed ? The matter has to be viewed as a whole. I have mentioned 
the difficulties there may be in ascertaining the supposed facts. But there 
are many other matters which may be reasonably regarded as likely to deter 
legal proceedings. My supposed man of affairs in considering the probable 
family reaction to a situation merely envisaged—and as a rule it is a family 
which is concerned—comes back to the realities of the case and to a homely 
consideration of the facts. The substance of the case does not lie in the mysteries 
of acquiescence and condonation. ; 

I desire to make two criticisms on para. 31 of the case stated. First, in 
applying the ability test it is, as I have said, the possibilities’open to a person 
in Brady’s position that have to be envisaged and the supposed consequences 
of the use of one of the means open to him. Anything actually done by Brady 
and the consequences of his acts are, at this stage, irrelevant except im so far 
as they inform the mind as to a possibility and its probable consequences. On 
this basis the facts stated in para. 29 (a) and the second sentence of para. 29 (d) 
are irrelevant in drawing the inference stated in para. 31. I may observe that 
head (a) of the direction given by the Court of Appeal may be thought by some to 
be open to a similar comment. Second, the wording of para. 29 (d) raises in 
my mind a doubt whether the Board of Referees had sufficiently in mind that 
the ability test does not contain any provision as to.quantum except such as is 
implicit in the word ‘“ benefit.” ; 

I would therefore allow the appeal and dismiss the cross appeal. 

Appeal allowed and cross-appeal dismissed. Case remitted to Board of Referees 
for further procedure. 

Solicitors : Solicitors of Inland Revenue (for the appell : 

Baines and Baines (for the respondents). OE ane ae Gaede 


[Reported by C. Sr.J. NicHoxson, Esq., Barrister-at-Law.] 
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BRIDDON v GEORGE. 


[Court or AppEaL (Scott and Morton, L.JJ., and Wynn-P 
February 27, 28, 1946.] ynn-Parry, J.), 


Landlord and Tenant—Rent restriction—Recovery of possession—Alternative 
accommodation offered—Relevant matters for consideration—‘‘ Reasonable to 
make order ’’—Misdirection—“ Suitable alternative accommodation °—Absence 
of garage irrelevant—Rent and M ortgage Interest Restrictions (Amendment) 
Act, 1933 (c. 32), s. 3 (1), Sched. I, para. (h). 

The appellant was landlord and the respondent tenant of a dwelling- 
house which the appellant had bought, after Dec. 6, 1937, while the respon - 
dent was in possession. On the ground that he required the house for him- 
self and his family the appellant brought an action to recover possession 
of the house, and offered, as alternative accommodation, the, house in 
which he and his family were then residing. The only material difference 
between the two houses was that the house offered as alternative accom- 
modation lacked a garage. The county court judge, in coming to the con- 
clusion that it was not reasonable to make an order for possession, took 
into account the hardship provisions of the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, Sched. I, para. (h), and introduced 
as an important, if not a conclusive element, the fact that the house had 
been bought after Dec. 6, 1937. Further, he held as. a fact that, except 
for the absence of a garage, the alternative accommodation offered was 
suitable within the meaning of sect. 3 of the Act :— 

HELD : (i) the provisions of Sched. I, para. (4), of the Act were relevant 
for consideration only when the landlord was not able to offer suitable 
alternative accommodation and was applying for an order in spite of his 
inability to do so; the judge had, therefore, misdirected himself on the 
question of reasonableness and the case must ve retried on that issue. 

(ii) the dwelling-house itself was the unit throughout the Rent Restrictions 
Acts, which were concerned with the provision of a suitable habitation ; 
the absence of a garage could not, therefore, properly be taken into con- 
sideration on the question of the suitability of the accommodation. | 

[EDITORIAL NOTE. Thie is an interesting decision on the question of alternative 
accommodation under the Rent Restriction Act. It was held in Middlesex County 
Council v. Hall (2) that the alternative accommodation to be offered to a tenant need 
only regard the user of the premises as a dwelling-house, and it is accordingly held that 
the absence of a garage does not affect the position if the house is in other respects 
suitable. It might be material in considering the question’ of reasonableness, but no 
decision is given on that point, since the judge, by introducing the date of purchase 
as an element in the consideration of reasonableness, had misdirected himself, and on 
this ground the case is sent back for rehearing. 

As TO RESTRICTIONS ON THE LANDLORD’s RicuT TO Possession, see HALSBURY, 
Hailsham Edn., Vol. 20, pp. 329-334, paras. 392-399; and ror Caszs, see DIGEST, 
Vol. 31, pp. 576-578, Nos. 7256-7268.] 

Cases referred to: 1942] 2 All E.R. 653 

1) Cumming v. Danson, ‘ J .R. ; 
+(9) Middlesex County Count v. Hall, [1929] 2 K.B. 110; Digest Supp.; 98 L.J.K.B. 
482; 141 L.T. 243. 

APPEAL by the plaintiff from an order of His Honour JupGE CaPorn, made 
at the Nottingham County Court, and dated Nov. 7, 1945. The facts dre fully 
set out in the judgment of Scott, L.J. 

W. Harvey Moore for the appellant. 

J. P. Ashworth for the respondent. 


Scott, L.J.: This is an appeal from His Honour JupGE Caporn, of Notting- 
ham County Court, in a Rent Restriction Act case, in which the plaintiff was 
the landlord and the defendant was the tenant, the landlord seeking possession 
The house in question was at Mapperley, near Nottingham, and was owned 
by the plaintiff; who had bought it a few years before, when the tenant was 
already there. The ease turned entirely upon whether the plaintiff, as landlord, 
could show that he was in a position to give to the tenant suitable alternative 
accommodation at the date when the order would be executed. What he ane 
was that he was willing to give up to the tenant the house in which he was then 
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ivi thich also he owned. The essential feature of the case on appeal to us 
te at pap pe held as a fact that the alternative accommodation which ig be 
offered by the landlord was suitable within the meaning of the Act with one 
exception, namely, that it had not got a garage for a motor car. In is A leatet: 
when the judge said: ‘‘ For a tenant who has a car I hold it [that is ae louse 
where the landlord was then abt. nape suitable alternative accommodation, 
in coming to that’ conclusion. 

grapes x aay tem fa law upon the point, I will deal with the other issue 
which arose in the case, namely, the condition of reasonableness imposed by 
sect. 3 (1) of the Act of 1933, which prov: des that no order for the recovery 
of possession of any dwelling-house to which the principal Acts apply shall be 
made unless the court considers it reasonable to make such an order. The 
subsection goes on to impose one or other of two alternative conditions (1) 
under the*provisions set out in Sched. I of the Act, or (2) if the court is satisfied 
that suitable alternative accommodation is available for the tenant or will be 
available for him when the order is executed. In this case the landlord was not 
making any attempt to avail h'mself of the provisions of Sched. I to the Act 
‘because he was putting forward the alternative case of suitable accommodation. 
Sched. I, with its series of paragraphs from (a) to (h), authorising the court 
to make an order for possession even though alternative accommodation is not 
offered, had, therefore, nothing to do with this case before the county court 
judge. It was solely concerned with the two issues, firstly, the reasonableness 
in the view of the court of making such an order, and, secondly, suitable alter- 
native accommodation. 

The facts of the case relating to the question of reasonableness were’ these. 
Taking them historically, I begin with the notice to quit, dated Sept. 22, 1944, 
giving a quarter’s notice in accordance, no doubt, with the terms of the tenancy. 
It was agreed below that negotiations had thereupon taken place with a view 
to making an arrangement by consent. It was only when those negotiations 
failed that the landlord felt compelled because of his circumstances to apply 
to the court for an order. 

The house where he was living contained two living rooms, three bedrooms, 
a kitchen, bathroom and w.c. The house where the tenant was living, called 
Mapperley House, contained four bedrooms, two living rooms, kitchen and other 
accommodation. It is not necessary to go in detail into the extent or character 
of the accommodation because the judge has held that, but for the one point 
of there being no garage for a car, the accommodation in the landlord’s house 
was “suitable alternative accommodation.” On the question of reasonable- 
ness, the family accommodated in each house had to be compared. In the 
plaintiff’s house was his wife, a girl of 16, a son of 10, and an old mother aged 77. 
He himself was suffering from heart weakness. and could not climb up hills 
without strain. I gather that the climbing of hills was incidental to his house 
and not to the tenant’s house. The family in the other house were a wife, 
who suffered from hernia and said that walking uphill was difficult for her— 
but obviously not dangerous as in the case of the landlord’s heart weakness— 
an old mother of 76, a daughter of 17, and a boy living in Gloucester: The 
mother stayed with her son for various periods. Apparently, on that com- 
parison there was not much to choose between the two houses. On the com- 
parison of rental, the tenant was paying for his house £72 10s. a year, and was 
offered the house in which the plaintiff was living at £1 a week plus rates, a 
considerable pecuniary advantage to the tenant. 

The county court judge came to the conclusion that on the facts of the case 
it was not reasonable to make the order, but in doing so, in my opinion he com- 
pletely misdirected himself for this reason: He took into account the various 
provisions, not in detail but generally, contained in Sched. I, pata. (hk), which, 
as I have already said, are only relevant for consideration where the landlord 
is not able to offer suitable alternative accommodation, and is asking for an 
order in spite of his inability to do so. Para. (h) says, when read with the 
opening words of the schedule, that the court has power to make an order for 


recovery of possession of any dwelling-house where the court considers it 
reasonable so to do if: 


_ + +» the dwelling-hovse is reasonably required by the landlord (not being a landlord 
who has become landlord by purchasing the dwelling-house or any interest therein 
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after the sixth day of December, nineteen’ hundred and thirty-seven) [dat j 

a —— ay + Act] for occupation as 4 residence for—(i) alae ; — me 
ghter of his over eighteen years of age; or (iii) his father or mother. 

There follows the further proviso that an order shall not be made on any ground 

specified in that paragraph : 

_if the court is satisfied that having regard to all the circumstances of the case, 

including the question whether other accommodation is available for the landlord or 

the tenant, greater hardship would be caused by granting the order .. . than by 

refusing to grant it. 

That is usually referred to as the hardship paragraph. 

The county court judge gave a judgment, which we have before us, in a form 
partly typed and partly corrected with numerous additians in’ red ink which, 
the judge said, in ore form or the other or both represented accurately the 
judgment that he gave. The passage which shows that the judge misdirected 
himself by considering para. (h) of the schedule, when it had nothing to do with 
the case, reads thus : 

In my view, where a person purchases a house after date [these two words are written 

in in red ink] it requires strong circumstances, stronger than he [the landlord] reason- 
ably needs it, that it is reasonable to turn the tenant out which has the effect of depriving 
the tenant of the tenancy. Unless the court keeps that in view the provisions of the 
Act in present condition would be very substantially interfered with end we shall 
have 4 wild orgy of buying houses at investment prices and not vacant possession prices, 
much better than they have got, and offering their own houses as suitable accommoda- 
tion. I feel bound to hold it not reasonable to make an order. 
One thing is quite clear from that paragraph that by the words “‘ after date ”’ 
referring to the date of the purchase by the landlord of his house,. the judge 
is referring to the words in para. (h) ‘‘ not being a landlord who has become 
landlord by purchasing the dwelling-house . . . after the sixth day of December, 
nineteen hundred and thirty-seven.’’ In coming to the conclusion, as he did in 
the serrtence which I have just read, that it was ‘‘ not reasonable ” he was taking 
into account the hardship provisions of the schedule on the erroneous footing 
that the application before him was oné for possession by a landlord who was not 
offering ‘‘ suitable alternative accommodation.” 

In Cumming v. Danson (1) to which I shall have to refer for other purposes in & 
moment, I added a very short judgment in which I said ( [1942] 2 All E.R. 
653, at p. 657) : 

There is a fundamental difference in the Act between an application for possession 
where no alternative accommodation is offered and an application where it is offered. 
. . . In my view, the measure of reasonableness to be established by the landlord is 
much smaller in regard to the burden of proof in the case where alternative accommoda- 
tion is offered than where it is not offered, and that is the reason why the language of 
the proviso to para. (h) of Sched. I is expressed in special terms. 

The judge may have had that passage in his mind when he said, referring by 
implication to Sched. I, para. (h), that : 

. it requires strong circumstances, stronger than that he reasonably needs it 

that it is reasonable to turn the tenant out, which has the effect of depriving the tenant 
of the tenancy. 
In the passage I have quoted from my judgment, I was merely pointing there to the 
character of the facts that have to be established by a landlord, who is not able 
to give alternative accommodation, putting a more onerous burden on him 
than where he is able to do so, and the judge must have had that difference in 
mind when he said what he does there. Otherwise, he could not have ended 
with his reference to “the orgy of buying houses at investment prices without 
vacant possession ” and added that he “felt bound to hold it not reasonable 
to make an order.” He having thie misdirected himself on the question of 
reasonableness, the case must go back for a re-trial on that issue. 

It remains only for me to deal with the question of law involved in the judge’s 
conclusion that although the alternative accommodation offered was suitable 
in all other ways, the absence of a garage prevented it being suitable. On that 
Cumming v. Danson (1) is a direct authority. The headnote to that case says 
this : 

The appellant was the owner of a cottage and a house. The house was in the posses- 
sion of the respondent under a lease which had been determined by notice but fell 
within the Rent Restriction Acts. The cottage was close by and inhabited by the 


612 [May 18, 1946] ALL ENGLAND LAW REPORTS ANNOTATED ‘{Vol. 1 


appellant.and some refugees, one of whom was an invalid, and the appellant proposed 
to bring to the house her invalid sister and the sister’s husband. The evidence was that 
the cottage was overcrowded whereas the house occupied by the respondent was very 
much larger. In the circumstances, the appellant offered to make an exchange with 
the respondent which offer was refused. [Then there was an application under the Act] 
and the county court judge refused to make an order on the ground that the appellant 
had failed to satisfy him that it was 4 reasonable application. It was contended, 
for the appellant, that the judge did not apply his mind as to what was reasonable 
under sect. 3 of the 1933 Act, and that he ought to have taken into consideration 


the refugees and the other persons. 


It was held, by the court, that, under the second alternative of sect. 3 (1) (5), 
where alternative accommodation is offered, the county court judge has to be 
satisfied that it is reasonable in all the circumstances of the case to make an 
order for possession. It was further held that he had misdirected himself in 
law in excluding the refugees and the invalid sister and her husband from 
consideration and treating the matter as though it were an application by the 
appellant alone, and a new trial was ordered. 

In giving his judgment, LorD GREENE, M.R., said ( [1942] 2 All E.R. 653, 
at p. 654) : 


What is “suitable alternative accommodation” is defined in subsect. (3), which 
I need not read. 
On p. 657 he says this : 

There are questions of fact as to the hardship, if any, of compelling the tenant to 
take the alternative accommodation; there are questions possibly whether or not 
he has expended money upon the house ; there is the question whether or not the 


Feats accommodation offered satisfies the requirements of the definition in the 
ct. ‘ 


With this word “ definition ” in mind, with which I respectfully agree and which 
indeed involves a decision binding on this court, I turn in sect. 3 to the sub- 
section dealing with suitable alternative accommodation which says [subsect. (2)]: 
ee certificate of the housing authority for the area in which the said dwelling-house 
is situated, certifying that the authority will provide suitable alternative accommodation 
for the tenant by a date specified in the certificate, shall be conclusive evidence that 
suitable alternative accommodation will be available for him . . 


The policy of Parliament there obviously was to treat, the housing authority 
as in a position to settle quite definitely the character of ‘‘ suitable alternative 
accommodation.” That policy re-appeared in subsect. (4) under which the 
housing authority is empowered to give a certificate of suitability, which is to be 
conclusive. Subsect. (3) says : 


Where no such certificate as aforesaid is produced to the court mm i 

. . . . ? ac ° 
shall be deemed to be suitable if it consists either—(a) of a iocciiig hares te EN 
principal Acts apply ; or (6) of premises to be let as a separate dwelling on terms which 
will, m ed beret of the ey afford to the tenant security of tenure reasonably 
equivalent to the security afforded by the principal Acts i i 
house to which those Acts apply.. , ! E Se eo one aaa 


It is important to realise exactly what is requi 

xact quired by what I have read. Th 
accommodation must consist either of a dwelling-house to which the cial 
pes apply Bice is Shh eack a which is let on terms equivalent to those 
granted by the Rent Restrictions Acts. That i iti 
eae aia pee is the first condition. The 


... and is, in the opinion of the court, reasonably suitabl 
and his family as regards proximity to place of baits a : ta. the neetls, af een 


That is the second condition. The third condition is the only other one; it 


relates to the tenant’s means and his family’ : 
y’s needs and is S : 
namely, that the accommodation must be : expressed aternesirelis 


. . . either (i) similar as regards rental and extent to 
. . . th i 
Ley ribdaws pede ae a in the neighbourhood by any Horaig aduhnsttg: inact ae 
y eeds as regards extent are, in the opinion of the court, simil 
tenant and his family ; or (ii) otherwise reasonably sui he eae 
; uitable to ; 
and to the needs of the tenant and his family as vacde pied pur peta ai 


The judge has found as a fact that, but fi i 
: Is or the quest 
alternative house offered was in all those oapecte Soko Tea the 
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only question for this court, therefore, is whether the absence of a gar 
properly be taken into consideration on the question of the han ea perch 
being suitable. In my view, quite clearly it cannot, for this simple reason 
that it is the dwelling-house itself which is the unit throughout the whole of 
these Rent, Restriction Acts, and especially so under sect. 3 (3), which I am now 
considering.” The words are “ accommodation shall be deemed to be suitable ” 
—that is an imperative direction—it must be deemed to be suitable ; then comes 
para. (a) “if it consists of a dwelling-house to which the principal Acts apply.” 
That was the case here ; the alternative house where the landlord was then living 
was a house within the limits of the 1939 Act. Therefore, that condition is 
definitely satisfied. ‘Then comes what I have called the second condition : 
“and is . . . reasonably suitable to the needs of the tenant and his family.” 
That has been decided by the judge in the plaintiff’s favour ; and there is 
nothing further in the two alternatives of my third condition which indicate 
that anything at all has to be considered except the dwelling-house. How then 
does the absence of a garage affect the position ? The question arose, in 1929, 
as to whether the alternative accommodation was suitable in a case where the 
tenant was in occupation of a house which had a shop attached to it, whereas 
the alternative accommodation offered had not. That was in Middlesex County 
Council v. Hall (2). The headnote says that the court consisting of TaLsBort, J., 
and HumpHReys, J., came to the conclusion that : 

The alternative accommodation which must be offered to the tenant by an 
applicant for possession under the Rent Restriction Acts of premises used as & dwelling- 
house and also as business premises, need only be as regards their user as @ dwelling- 
house, and not as regards their user as business premises. 

In the judgment of the court delivered by Taxpot, J., there is this sentence 
( [1929] 2 K.B. 110, at p. 114): 


But the court, having regard to the scope and object of the Act, which protected 
dwelling-houses only, considered that the words “‘ alternative accommodation available 
for the tenant ’’ must be confined to accommodation for the purposes of habitation. 
That case was decided under sect. 5 (1) (d) of the Act of 1920, but that principle, 
I have no doubt, was in the mind of the Legislature in determining the details 
of subsect. (3) of sect. 3 of the Act of 1933. 

That being the principle of interpretation to apply, the question of the garage 
was out of the picture so far as the meaning of ‘‘ accommodation ”’ was con- 
cerned. It may be that on the question of reasonableness it could be considered, 
though I feel considerable doubt whether it eught to be. But I express no opinion 
about that because, the judge having decided the question of reasonableness 
under a misdirection to himself as to what he ought to take into account, I 
do not think it desirable to say anything on the merits on the question of 
reasonableness, which will be decided on the new trial. 

The appeal must be allowed and a new trial ordered. 


Morton, L.J.: The present case is not one in which the court has power 
to make an order for possession under the provisions set out in Sched. I to the 
Act of 1933. The circumstances did not bring the case within paras. (a) to 
(g) of that schedule and the landlord could not come within para. (h) because 
he bought 68, Hazel Grove after Dec. 6, 1937. The consequence was that under 
sect. 3 of the Act of 1933, the landlord could not get possession unless the county 
court judge considered it reasonable to make the order and sect. 3 (1) (6) was 
complied with, that is to say, the county court judge had to be satisfied that 
suitable alternative accommodation was available for the tenant or would be 
available for him when the order took effect. The question of reasonableness 
is one for the county court judge ; but in the present case, in my view, the county 
court judge introduced a consideration which was quite outside the scope of the 
matter before him. I do not propose to go into the matters of fact which might 
influence the judge one way or other on the question of reasonableness, but 
it is clear from his judgment that he has introduced as an important, if not @ 
conclusive, element in considering the question of reasonableness the fact that 
the landlord bought this house after’ Dec. 6, 1937. My Lord has already read 
the relevant portion of the judge’s judgment and I shall not read it again. To 
my mind the date of the purchase ig not @ relevant matter in considering the 
question of reasonableness ; it is only relevant in the present case in that it 
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prevented the landlord from proceeding under para. (h) of Sched. I to them 
1933 Act and made it necessary for him to proceed under sect. 3 (1) (A), and to 
satisfy the court that suitable alternative accommodation was sve 
my view, the Act affords no justification for using the date of purchase, in . i- 
tion to using it for the purpose of excluding the landlord from proceeding - er 
para. (h), for the further purpose of increasing the burden of the landlor sea 
proving reasonableness ; and I think it is plain that the county court Judge 
has regarded the date of purchase as increasing that burden. As to the county 
court judge’s gloomy forecast of a wild orgy of buying houses at investment 
prices, I doubt if that forecast will be fulfilled, but, even if the judge was right 
in his forecast, the Legislature, while making purchase after Dec. 6, 1937, a 
complete bar to proceedings under para. (h) of Sched. I, has not indicated that 
it is to be a bar or even a hindrance in proceedings under sect. 3 (1) (6) of the 
Act. In my view, the judge has misdirected himself on this matter and his 
decision cannot stand. For my part, I doubt whether the judge had in his 
mind the dictum of my Lord in the case of Cumming v. Danson (1), which has 
already been referred to. I only desire to say this, that I myself have not 
arrived at a concluded opinion as to whether the burden of proving reasonable- 
ness, under sect. 3 of the Act, is lighter, when suitable alternative accommodation 
is offered, than it is, when the landlord is able to bring himself within the pro- 
visions of the schedule and is, therefore, in a position to proceed under sect. 
3 (1) (a). On that matter I have formed no concluded view. 

As to the question of suitable alternative accommodation in the present 
case, I entirely agree with what has fallen from my Lord and I only desire to add 
this. In my view, the Act is concerned to see that the tenant in a case such as 
this is provided with a suitable habitation, a suitable roof over his head for him- 
self and his family, if he has one, and is not concerned with such external matters 
as whether there is or is not a garage. The Act has, of course, interfered to a 
very large extent, from benevolent motives, no doubt, with freedom of contract. 
In the present case the landlord is seeking to recover possession of a house : 
the tenancy has expired and the tenant car only rely on the protection of the 
Act. The landlord has a car and has had such a garage hitherto. The tenant 
also has a car. If the county court judge’s decision were right, it follows that 
the tenant would be entitled to insist upon being provided with a garage in any 
alternative accommodation that could be offered. For my part I am relieved 
to think that the Act gives rise to no such conclusion. 

I agree with the order proposed. 


Wywn Parry, J.: ITagree. I would only add, in deference to the persuasive 
argument of counsel for the respondents. on the first question, namely, whether 
or not it was reasonable to make the order, that I cannot agree that the first 
two sentences of the penultimate paragraph of the judgment constituted merely 
an irrelevant parenthesis. At the end of the preceding paragraph the judge 
poses the question ‘Is it reasonable to make an order?” At the end of the 
penultimate paragraph he states his conclusion ‘“‘ I feel bound to hold that it is 
not reasonable to make an order.’’ In between there are two sentences which 
appear to me to lead to that conclusion. In those two sentences the judge 
takes into account a consideration material in a class (a) case but a consideration 
which ought not to be taken into account in a class (6) case. Therefore, in my 
view, he has misdirected himself on this issue. 

As regards the issue of suitability of alternative accommodation, I have 
nothing to add. I agree that there must be a new trial. 

Appeal allowed with costs and a new trial ordered. 

Solicitors’: Radford, Frankland & Mercer, agents-for C. H. Jackson, Notting- 
ham (for the appellant); Sidney C. Elphick, agent for H. B. Clayton, Son & 
Ellis, Nottingham (for the respondent). — 


[Reported by C. Sr.J. Nicuotson, Esaq., Barrister-at-Law.] 
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R. v. RECORDER OF LEICESTER, Ex parte GABBITAS. 


[Kixe’s Brnow Division (Lord Goddard, L.C.J., Croom:Johnson and 
Lynskey, JJ.), April 2, 3, 1946.) 


Magistrates—Appeal to quarter sessions—Motoring offence—Licence suspended 
by magistrates—Disqualification removed by order—J urisdiction—Desirability 
of stating special reasons—Road Traffic Act, 1930 (c. 43), s. 35—Summary 
Jurisdiction (Appeals) Act, 1933 (c. 38), s. 31 (1) (vii). 

K. was convicted by petty sessions, under the Road Traffic Act, 1930, 
8. 35, of unlawfully permitting another person to use a certain motor van 
on the highway without having in force, in relation to the user Of the vehicle, 
such a policy of insurance or such a security in respect of third party risks 
as complied with Pt. II of the Act. He was fined and disqualified for holding 
or obtaining a licence for twelve months. K. appealed and the recorder, 
without stating any reasons, allowed the appeal in so far.as it related to the 
disqualification for holding or obtaining a licence. Ona motion for an order 
of certiorari to bring up the order of the recorder :— 

HELD : under the Road Traffic Act, 1930, s. 35, the justices could have 
refused to suspend the licence on the ground that there were some special 
reasons ; under the Summary Jurisdiction (Appeals) Act, 1933, s. 31 
(1) (vii), the recorder could exercise any power which the justices might 
have exercised ; the recorder had, therefore, jurisdiction to vary the order 
of the justices and an order of certiorari must be refused. 

Per Lorp Gopparp, L.C.J.: If courts exercise their power of not 
endorsing or not suspending a licence for special reasons it is most important 
that they shovld state what the special reasons are which lead them to 
exercise it. 


{EDITORIAL NOTE. On conviction for the offence of using a motor vehicle which. 
is not insured against third party risks, a court of summary jurisdiction or, as now 
decided, a recorder, may refuse to suspend the driving licence for “ special reasons.” 
When this power is exercised, Lorp GopparpD, L.C.J., expresses his opinion that the 
reasons should always be stated, so that, if they sre insufficient, the decision may be 
challenged by the police and brought up for consideration on case stated. The court 
refuses to express any opinion on the argument relating to the question whether the 
disqualification imposed is part of the sentence or not, since the only: point to be decided 
is the question of jurisdiction. 

For THE Roap Trarric Act, 1930, s. 35, se HALSBURY’S STATUTES, Vol. 23, 
p. 636; and for the SumMaRY JURISDICTION (APPEALS) AcT, 1933, 8s. 31 (1) (vii), see 
tbid., Vol. 26, p. 547.] 


Motion for an order of certiorari to remove, tor the purpose of quashing, an 
order made by the Recorder of Leicester (GILBERT PavuLu, K.C.), adjudging 
that an order of the city magistrates that a person convicted of an offence 
under the Road Traffic Act, 1930, s. 35, be fined £1 and disqualified from holding 
a licence for twelve months, be varied by the removal of the disqualification. 
The facts are fully set out in the judgment of Lorp Gopparp, L.C.J. 

A. P. Marshall for the applicants, the Leicester City Justices. 

M. D. Van Oss for the respondent, the Recorder of Leicester. 


Lorp Gopparp, L.C.J.: This case turns upon a small point. Counsel 
for the applicants obtained leave to serve a notice of motion asking for an order 
of certiorari to bring up an order of the Recorder of Leicester by which he varied 
a decision of magistrates. 

The matter arises in this way : A man named Kibbler was convicted before 
the petty sessions in Leicester of unlawfully permitting another person to use & 
certain motor van on the highway without having in force in relation to the user 
of the vehicle such a policy of insurance or such a security in respect of third 
party risks as complied with the Road Traffic Act, 1930, Pt. II. That is an 
offence against sect. 35 of the Act, and as soon as there is a conviction, the statute 
provides that the person : 

(2). . . shell (unless the court for special reasons thinks fit to order otherwise and 
without prejudice to the power of the court to order a longer period of rears orang crys 
be disqualified for holding or obtaining a licence under Part I of this Act for @ peri 
of twelve months from the date of such conviction. 
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Then it is also provided : 

A person disqualified by virtue of a conviction under this section or of en order made 
thereunder for holding or obtaining a licence shell, for the purposes of Part I of this 
Act, be deemed to-be disqualified by virtue of a conviction uhder the provisions of that 
Part. 

Under Pt. I of the Act there are provisions in regard to disqualification on con- 
viction of certain offences. 

That conviction having taken place the defendant Kibbler appealed to the 
quarter sessions, and then the recorder ordered : 

. . that the appeal be allowed so far as the same relates to the disqualification 
for holding or. obtaining a licence under Part I of the said Act for a period of twelve 
months. 

In other words the recorder removed the disqualification. 

A great deal of argument has been addressed to the court here as to whether 
the disqualification which is imposed by the section is part of the sentence or not. 
It is quite clear that what gave Kibbler a right of appeal, he being a person 
who had pleaded guilty, was the Criminal Justice Act, 1925, s. 25, which says : 

A person who after pleading guilty or admitting the truth of the information is con- 
victed of any offence by a court of summary jurisdiction shall have a right to appeal 
in manner provided by the Summary Jurisdiction Acts to a court of quarter sessions 
against his sentence. 

Counsel for the applicants has invited the court to say that the disqualifica- 
tion was no part of the sentence. Upon that. point the court does not need to 
express any opinion whatever. The point does not arise because the question 
that we are considering is simply whether the recorder had the power to make 
the order he did make. That the man had a right of appeal against the sentence, 
that is to say, the fine of £1, is not disputed and could not be disputed. 

The Summary Jurisdiction (Appeals) Act, 1933, amended the Summary 
Jurisdiction Act of 1879 by substituting a new section. Under the new sect. 
31 (1) (vii), it is enacted : i 

. + » Quarter sessions may by their order confirm, reverse or vary the decision of the 
court of summary jurisdiction, or may remit the matter with their opinion thereon 
to a court of summary jurisdiction acting for the same petty sessional division or place 
as the court by whom the decision appealed against was given, or may make such 
other order in the matter as they think just [these are the important words] and by 
such order exercise any power which the court of summary jurisdiction might have 
exercised ; and any order made by quarter sessions shall have the like effect and may 
i eka in the like manner as if it had been made by the court of summary juris- 

iction ... 


It is quite clear that on the hearing before the court of summary jurisdiction, 
the justices could have refused to suspend the licence on the ground that there , 


were some special circumstances. That is what sect. 35, which I have just read, 
says. Therefore when the case comes before the recorder, if he can make 
any order which the court of summary jurisdiction could have made, it seems 


to follow perfectly clearly that he could find grounds for refusing to suspend’ 


the licence because the petty sessions could have done it. 

_One can visualise a great many cases in which a man may appeal against 
his conviction or against his sentence where he has not pleaded guilty. He 
may appeal against his sentence only. He may have been sentenced to imprison - 
ment or he may have been sentenced to a fine, and the recorder might say: 
“I shall make a different order from what the justices did in this case. I will 
remit the sentence of imprisonment and substitute a fine for it, but if I do that, 
what I think is the right punishment in this case is that you shall be suspended 
for two years, or three years as the case may be, instead of for one year.” If 
he can do that, he can, of course, say : ‘‘ I think there are circumstances in this 
case which justify me in removing the suspension altogether.” He can give 
the man that indulgence of not disqualifying him, and that is what the recorder 
has done in this case by his order. 

We cannot say here that this order which it is sought to bring up to quash 
was made without jurisdiction, and that is the only point that we have to decide. 
This other very interesting question which has been argued at such length 
does. not, in my opinion, arise in this case. Therefore it is not desirable for 
the court to express any opinion upon it, if for no other reason than that what- 
ever opinion we express would be simply obiter. 
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_ Before, however, parting with this case I do want to make one other observa- 
tion. We know that the recorder removed the disqualification in this case. 
He says that he does it and that he thinks that he can do it. The Act says that 
it can be done only for special reasons; but he nowhere tells us the reasons. 
I desire to say that in my opinion it is most important—and I do hope that 
not only courts of summary jurisdiction but all courts will take notice of this 
—that, if they are going to exercise the power which they have got of not endors- 
ing a licence or not suspending a licence for special reasons, they should state 
what the special reasons are which lead them to exercise it. I do hope also 
that some police authority at some’ time when there appear to be no special 
reasons—except that the man is a first offender or something of that sort, 
which in my opinion cannot be a special reason—will have the courage to 
demand a case and bring up to this court the question as to whether the 
magistrates had power to refuse to disqualify. Motoring offences are likely 
now to increase with the increase of cars on the road. We hope that some 
day we may get back to the same degree of freedom of motoring, but whether 
it is desirable from the point of view of safety is another matter. There 
are likely to be many more cases brought before the court than there have 
been during the last six years. It would be idle to pretend that one has not 
seen a great number of cases reported in the public press in.which magistrates 
have been asked to refrain from suspending licences—in other words, to refrain 
from doing that which the Act says shall be done except for special reasons 
—for reasons which are no reasons at all. It is most desirable, if they refrain 
from imposing a disqualification for special reasons, that they shovld state 
what the special reasons are. What are the special reasons in this case I do 
not know, but, at any rate, we cannot deal with the question because this 
case comes before us as a matter of certiorari and not in the matter of a special 
case. The only question for us is whether there is jurisdiction. In my opinion 
there clearly was jurisdiction, and, therefore, the order of certiorari is refused. 


Croom-JOHNSON, J.: The question here is whether the recorder had or 
had not jurisdiction to take the course which he did take. This court has 
come to the conclusion that he had, for reasons somewhat different from those 
expressed by the recordér himself. 

I do not. propose to say anything at all as to the precise meaning to be given 
to the word ‘‘ sentence ”’ in the Criminal Justice Act, 1925, s. 25. The point 
does not arise. : 

This is a perfectly simple case. The applicant was convicted 9n summons 
and he was fined. What results from that conviction under the Road Traffic 
Act, 1930, s. 35, is neither here nor there. He appealed beyond any question 
against at least so much of the sentence as consisted of the money penalty 
and possibly, more. Having in those circumstances invoked the jurisdiction 
of the court, it opened the door to the recorder exercising, not merely the juris- 
diction of looking to see whether the fine which was assailed was too little or 
too much, but it also opened the door to reconsideration of all those matters 
which the justices in their court could have entertained. Once the fact emerges . 
that there was a notice of appeal served against the sentence, on any view of it, 
the effect of sect. 31 (1) (vii) of the Act of 1933 comes into play, with the in- 
evitable result that this application must fail. 


LYNSKEY, J.: I agree. 


Order of certiorari refused. 
rik Tl Wilkinson, Howlett & Moorhouse, agents for W. EH. Blake Carn, 
Leicester (for the applicants); HZ. P. Rugg & Co. (for the respondent). 


[Reported by C. St.J. NicHoison, Esq., Barrister-at-Law.] 
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HOPWOOD v. TEXTILE PAPER TUBE CO., LTD. 


[Court or AppEaL (Scott and Tucker, L.JJ., and Vaisey, J.), February 
18, 19, March 5, 1946.] 


Workmen’s Compensation—Industrial disease—Certifying surgeon's certificate— 
Limit to conclusiveness— Whether disease such as could reasonably be attributed 
to nature of employment—Onus of proof—Workmen’s Compensation Act, 
1925 (c. 89), s. 43. 7. 

The respondent had previously been employed, by one S., as a jig dyer 
working with caustic dyes in a steamy atmosphere, and whilst so employed, 
had in 1935, contracted dermatitis. Thereafter he had intermittent 
attacke which incapacitated him. He entered the appellant’s employ, 
as a paper grinder’s assistant, on May 8, 1944, after a spell of disablement 
due to dermatitis, and whilst a claim by him against 8. in respeet thereof 
was outstanding. That claim was settled by agreement whereby the respon- 
dent received a lump sum payment. Meanwhile, on June 24, 1944, he had 
another outbreak of dermatitis and was off work until Jan. 8, 1945. No 
compensation was claimed or paid in respect of that period. The respon- 
dent continued to work as a paper grinder’s assistant from Jan. 8, 1945, 
until June, 1945, when he had another attack of dermatitis, and claimed 
compensation from, the appellants under the Workman’s Compensation 
Act, 1925. On June 25, 1945, the examining surgeon certified that the 
respondent was suffering from dermatitis and that the disablement com- 
menced on June 23, 1945. This certificate was confirmed by the medical 
referee, on appeal, on July 12, 1945. The county court judge found that 
the employment of ‘‘ helping the grinders of paper’ was not of a nature 
rendering it probable that dermatitis produced by dust or liquids would, 
or did in fact, result therefrom ; but he considered himself bound by 
authority, once a certificate was produced, to hold that the bare existence 
of such a possibility was sufficient to discharge the onus which lay on the 
workman under s. 43 of the Act, and to entitle him to an award :— 

HELD: (i) the county court judge was in error; the certificate was 
conclusive as to disablement, but sect. 43 of the Act required proof aliunde 
that the disease was due to the nature of the employment. 

(ii) the county court judge had, in effect, found, not only that the dermatitis 
was not in fact caused or aggravated by the last employment but, also, 
that the employment was not employment of a class to which dermatitis 
was in any reasonable sense incidental ; consequently the respondent 
was not entitled to an award. 


_(EDITORIAL NOTE. The burden of proof on @ workman to show that an industrial 
disease is due to the nature of the employment is of the same weight as that in any 
other civil proceeding, and is not discharged by a finding that there is a possibility 
that the disease resulted from the work, since this falls short of the necessary degree 
of proof. 

AS TO WHEN COMPENSATION IS PAYABLE IN RESPECT oF INDUSTRIAL DISEASES, 
see HALSBURY, Hailsham Edn., Vol. 34, pp. 973, 974, paras. 1330, 1331; and ror 
Cases, see DIGEST, Vol. 34, pp. 464, 465, Nos. 3802-3811.] 

Cases referred to : 

(1) Wilsons & Clyde Coal Co., Lid. v. Flynn, [1930] A.C. 516; Digest Supp.; 99 

— L.J.P.C. 139; 143 L.T. 362; 23 B.W.C.C. 159. 

(2) Richards v. Goskar, [1936] 3 All E.R. 839; [1937] A.C. 304; Digest Supp. ; 

8) coe KB. 855 156 LT. 52; 29 B.W.C.C. 357, o> ean 

(3) Eaton v. Wimpey & Co., Ltd., [1937] 4 All E.R. 583 ; [1938] 1 K.B. 353: Digest 

- Supp.; 107 L.J.K.B. 259; 158 L.T. 6; 30 B.W.C.C. 408. : 

(4) tba es v. Leith Provident Co-operative Society, [1943] S.L.T. 85; 36 B.W.C.C. 

. Supp. I. 
*(5) Blatchford v. Staddon & Founds (1927), 43 T.L.R. 424; 34 Di ; 
20 B.W.C.C. 391. ; Bail ae 
APPEAL by the employers from an award of His Honour JupcE Batt, made 


at the Stockport County Court, and dated Noy, 20, 1945. The facts are fully 
set out in the judgment. 


R. Marven Everett for the appellants. 
F. E. Pritchard, K.C., and C. T. B. Leigh for the respondent. 


Cur. adv. vult. 
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TUCKER, L.J. [delivering the judgment of the court]: On June 25, 1945 
the examining surgeon appointed under the Factories Act certified that the 
applicant was suffering from dermatitis, produced by dust or liquids, and was 
thereby disabled from earning full wages at the work at which he had been 
employed. He further certified that the disablement commenced on June 23 
1945. The certificate described the process in which the workman stated he 
was employed at or immediately before the date of disablement as “ helping 
the grinders of paper.’’ The name and place of business of the employer 
stated by the workman to have last employed him in the process above mentioned 
was given as “ Textile Paper Tube Co., Ltd., Romiley.’’ This certificate was 
confirmed by the medical referee on appeal on July 12, 1945. In his request 
for arbitration the applicant alleged that : 


. . . the above-mentioned disease is due to the nature of his employment in helping 
the grinders of paper and that he was last employed in such employment within the 
twelve months previous to the date of disablement by the Textile Paper Tube Co., 
Ltd., of Oakwood Mills, Romiley, near Stockport. 


These words follow the language of the Workmen’s Compensation Act, 1925, 
s. 43, which provides that where the certifying surgeon appointed under the 
Factory and Workshop Act certifies that the workman is suffering from a disease 
mentioned in Sched. III to the Act and is thereby disabled from earning full 
wages at the work at which he was employed : ; 


. and the disease is due to the nature of any employment in which the workman 
was employed at any time within the twelve months previous to the date of the» dis- 
ablement or suspension, whether under one or more employers, he or his dependants 
shall be entitled to compensation under this Act as if the disea:e or such suspension 
as aforesaid were a personal injury by accident arising out of end in the course of that 
employment... . 


The evidence showed that the applicant, who was aged 63 years, had been 
previously employed by an employer named Scholfield for 41 years, and, whilst 
so employed as a jig dyer, working with caustic dyes in a steamy atmosphere, 
had, in 1935, contracted dermatitis. Thereafter he had attacks on and off 
which incapacitated him. He entered the respondents’ employ on May 8, 1944, 
after a spell of disablement due to dermatitis, and whilst a claim by him against 
Scholfield in respect thereof was outstanding. On July 11 his claim against 
Scholfield was settled by an agreement, which was duly recorded, whereby he 
received a lump sum of £400. Meanwhile, on June 24, 1944, he had another 
outbreak of dermatitis and he was off work until Jan. 8, 1945. No compensa- 
tion was claimed or paid in respect of this period. From Jan. 8, 1945, until June, 
1945, he worked at his former employment as a grinders’ assistant, when he 
had another attack of dermatitis in respect of which he obtained the certificate 
referred to above. 

His claim in the arbitration proceedings was based on the allegation that this 
outbreak was due to the dusty nature of his work with the respondents. There 
was a conflict of evidence as to this, and the county court judge, with the consent 
of the parties, visited the respondents’ works. His findings of fact are stated 
by him in different parts of his reasons for his award as follows : 


He was in such a condition according to both doctors ... that the dermatitis 
might be lighted up by a variety of causes, such as soap, water, handling tomatoes, 
working in a greenhouse in hot weather, handling chrysanthemums, or even general 
gardening. If I were left free of certain considerations of law, shortly to be mentioned, 
I should find thet the applicant had not satisfied me that his ettack of dermatitis 
in June, 1945, was related to his employment with the respondents, and make an award 
in their favour, and I accept the evidence of Dr. Auckland that such employment, or 
rather the work entailed thereby, was not likely to have been the cause of the attack 
or relapse . . . On the other hand I find as a fact that the work of helping the grinders 
of paper in that employ was a possible cause of the dermatitis of June, 1945. It can no 
more be excluded as a possibility than any of the other irritant causes, although it 
may be, and I think was, less probable. 


In another passage he says : 


But there wag some dust in the grinding room, as in any factory, and I am not pre- 
pared to find, on the evidence before me, that there was no causal connection as & ques- 
tion of fact and of medical knowledge between the work and the renewed attack of 


dermatitis. 
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Later he states : et ae 
But I would say this—I find as a fact that there was nothing in the eee Ae 
workman’s employment with the respondents to cause the dermatitis, ot ris han 
that it was work in which he might sweat and come in contact with dust or other Biss 
tant causes, just as in most other employments of a manual nature in & factory or indee 

elsewhere. 
Finally he says : 

Therefore, although I am not satisfied that the attack of June, 1945, was caused by 
the work which the applicant was doing, namely, ‘‘ helping the grinders of 8 ; 
—indeed I think it improbable—yet, es on the medical evidence, and the facts of this 
case, it might have been so caused, I must make an awara in the workman’s favour, 
He goes on to explain that he feels bound to arrive at this result on the authority 
of the following cases: Wilsons & Co. v. Flynn (1) ; Richards v. Goskar (2) ; 
Eaton v. Wimpey (3). He sums up his position, as he sees it, in these words : 

I understand my duty to be this : once a certificete is:produced I must make an award 
for the workman (subject to the exceptions mertioned in the section) unless I find as a 


fact thet the workman was not engaged as described in the certificete or did not in » 


fact come irto contact with any irritant cause: see Illingworth v. Leith (4). I am not 
to consider other factors equally or more likely to cause the outbreak. The factor has 
been isolated for me by the certificate. If the inference can be drawn in the way 
the medical referee has drawn it, I am not to consider its probebility ; even if its truth 
is improbable it binds me, unless I find it impossible to be true. 

With respect, we do not think. this is the result of the authorities referred to. 
The certificate must either be conclusive or not conclusive. We cannot under- 
stand how it can have some intermediate effect, that is, to diminish the burden 
of proof from probability to possibility. The certificate is no doubt conclusive 
as to disablement, but sect. 43 still requires proof aliunde that “the disease 
is due to the nature of the employment.’’ The case of Blatchford v. Staddon 
& Founds (5), which does not seem to have been cited below, appears to us to 
be the authority which is most helpful on the proper construction of sect. 43, 
although it does not deal with the precise question now under consideration. 

The effect of Blatchford’s case (5), so far‘as material to the present appeal, 
may be summarised in the words used by Lorp- ATKINSON (20 B.W.C.C. 391, 
at pp. 407, 408) : 

The workman, therefore, is only bound under sect. 8 (iii) (c) to prove that he was 
last employed by this employer during the 12 months immediately preceding his dis- 
ablement in employment of the nature to which the disease was due ; that was, in this 
case, lead painting. The county court judge held that the onus of proof lay upon 
Blatchford to show that the lead poisoning from which he was suffering was, so to speak, 
brought to a head owing to the nature of his employment, and that he had failed to 
discharge this onus. The Lords Justices took apparently, to some extent if not alto- 
gether, the same view. With all respect, I do not think that it was necessary for the 
workman to prove that it was the employment with the last employer which, in fact, 
caused his disablement or suspension. It will, I think, be sufficient for him to prove 
that his work with his last employer during the 12 months immediately preceding his 
eran was of the same nature and cheracter as the work to which his disease 
1s due. 

It is to be observed that these observations are directed to that which the 
workman has to prove, namely, the causal connection between his disease and 
the nature of his employment in a particular period, and not to the measure of 
the burden of proof. There is no indication, in any of their Lordships’ speeches, 
that the weight of that burden is any different from that which is required 
in any other civil proceeding. This is confirmed by the language of sect. 44, 
which recognises the existence of the burden by providing that it shall shift 
in the circumstances therein referred to. If the evidence shows that the employ- 
ment in which the workman has been engaged for the preceding twelve months 
is not of a nature to cause the particular disease from which he is suffering, 
he must fail in, his claim for compensation against any person who has employed 
him during that period, and it is, in our View, on the clear words of the section, 
for him to prove that the balance of probability is in favour of such employment 
being of this nature. On the other hand, once he proves that the employment 
is of this nivure, he is not required to prove that the disease, in fact, resulted 
from his employment with any particular employer. 

In the present case it is clear, from the reasons for his award given by the 
county court judge, that he found the employment of “ helping the grinders 
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of paper ”’ was not of a nature renderin it probable that de iti 

by dust or liquids would, or did in fact, South We ee egaeetes oe 
to have considered himself bound by authority to hold that the bare ‘existence 
of such a possibility was sufficient to discharge the onus which lay on the work- 
man—in other words, that in cases within the Workmen’s Compensation Act 
1925, s. 43, a different measure is to be used in applying the onus of proof. 
In so holding the county court judge was in error. a 
_ The mere statement that something is possible but improbable appears to us 
in itself to negative the existence of that degree of proof which is always required 
in legal proceedings. We cannot find, in the cases referred to: by the county 
court judge, any authority for the proposition which he extracted from them. 
The nearest approach is to be found in some words used by the Lorp Justics- 
CLERK (Cooper), in Illingworth v. Leith Provident Co-operative Society (4) where 
he says (36 B.W.C.C. Supp. 1, at pp. 7, 8): : 

. it is enough to satisfy the requirements of the Act that the employment should be 

employment of a class to which the disease is incidental or which involves processes 
capable of causing the disease. 
Reading the whole of the judgment from which these words are extracted, it is 
clear that the Lorp Justicr-CLERK was not intending to lay down any new 
measure of the onus of proof. His view is indicated in the language he uses 
towards the conclusion of his judgment, where he says (ibid., p. 8) : 

As I read the case, the arbitrator has not merely found that the dermatitis was not 
ir fact caused or aggravated by any duties performed by the claimant for the last 
employer, but he has found that the employment with that employer was not employ- 
ment of a class to which dermatitis is in.any reasonable sense incidental. 

These words are, in our view, an apt description of the findings of the county 
court judge in the present case and suffice to show that this appeal succeeds. 

Appeal allowed with costs. 

Solicitors : Gardiner & Co., agents for A. W. Mawer d: Co., Manchester (for 
the appellants); William H. Lill’ & Co., Manchester (for the respondent). 

[Reported by C. Sr.J. Nicnouson, Esa., Barrister-at-Law.) 


GEORGE TWYFORD v. LORD MAYOR, ALDERMEN AND 
CITIZENS OF THE CITY OF MANCHESTER. 
[CHancERY Division (Romer, J.), February 28, March 1, 1946.] 


Burial—Burial ground—Right of burial board to charge for permission to cut 
inscriptions on gravestones—-‘‘ Monumental inscription ’’—Burial Act, 1852 
(c. 85), ss. 33, 34, 38. 

Under the Burial Act, 1852, s. 34, every burial hoard was empowered to 
fix and receive the sums to be paid for “‘ the right of erecting and placing 
any monument, gravestone, tablet, or monumental inscription ”’ in every 
burial ground provided by such board. It was contended by the plaintiff, 
a monumental mason, (i) that a burial board was not entitled te demand 
payment of any fee for permission to cut inscriptions on memorial stones 
or monuments ; (ii) that the plaintiff was entitled to recover certain other 
fees which the board had no legal authority to make but which the plaintiff 
had paid on demand, though under protest :— 

HELD: (i) upon the true construction of sect. 34 of the 1852 Act, the 
words “monumental inscription ’’ meant an inscription which appertains 
to a memorial to the dead. The burial board was, therefore, entitled to 
charge for permission to cut an inscription on memorial stones or monuments. 

(ii) in regard to the sums paid by the plaintiff for charges which the burial 
board had no legal authority to make, the plaintiff was not entitled to 
recover back the sums because; on the facts of the case, he had paid them 
voluntarily although under protest. 

Whiteley v. R. (2) and Slater v. Burnley Corpn. (3) applied. 

Somes v. British Empire Shipping Co. (1) distinguished. 

ORIAL This case contains an interesting discussion of the meaning 
Hrs’ = feat Lobb inscription ”’ in the Burial Act, 1852. It is held that the 
words refer to an inscription in the ordinary sense of that word, and not to something 
solid, of the same character a3 & monument, gravestone or tablet, 


” 
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q 152. s. 34, cee HALSBURY’S STATUTES, Vol. 2, pp. 202, 203. 
pi Hid eget? ee ol see HALSBURY, Hailsham Fadn., Vol. 7, pp. 279- 
281, para. 390; and ror CASEs, see DIGEST, Vol. 12, p. 555, Nos. 4607-4610, and 
pp. 558, 559, Nos. 4636-4649. | 
aay Somes. British eee eae Pes aii 8 H.L. Cas. 338; 12 Digest 558, 
aee 0:0): Be eee ene Lae ; 

* (2) Whitsten rink Ltd. v. R. (1909), 101 L.T. 741; 12 Digest 94, 576. 

*(3) Slater v. Burnley Corpn. (1888), 59 L.T. 636; 12 Digest 559, 4646. 

AcTIon by a stonemason claiming (i) a declaration that the Manchester 
corporation, as the burial board for Manchester, were not entitled to impose 
any fee in respect of the granting of permission for cutting inscriptions on memorial 
stones or monuments ; {ii) the recovery of certain sums paid to the corporation 
but which the corporation had no authority to demand. The facts are fully 
set out in the judgment. re 

J. Neville Gray, K.C., and George Maddocks for the plaintiff. 

Raymond W. Jennings, K.C., and Wilfrid Hunt for the defendant corporation. 


Romer, J.: This is an action which arises on what appears to have been a 
long-standing difference of opinion between the monumental masons who carry 
on their business at Manchester, on the one hand, and the city of Manchester 
Corporation in its capacity of a burial board, on the other. The Manchester 
Corporation maintains and have at all material times maintained, three burial 
grounds or cemeteries in Manchester, namely, the Philips Park Cemetery, the 
Southern Ceretery and the Gorton Cemetery. The only one of these three 
with which I am concerned to-day is the Philips Park Cemetery, a burial ground 
provided by the defendant corporation, as the burial board for Manchester, 
under the Manchester Burial Board Act, 1857, and to that burial ground the 
Burial Acts, 1852-1906, apply. 

The plaintiff, George Twyford, is a monumental mason who carries on business 
in Manchester. He pleads (and there is no doubt about the facts in this case) 
that fromtimeto time, acting on the instructions and on behalf of the owners 
of memorial stones or monuments in the Philips Park Cemetery, the plaintiff 
has applied to the defendant corporation for permission to cut, re-cut, re-paint 
or re-gild inscriptions on, or to clean or renovate, such memorial stones or _ 
monuments. The difficulty that has arisen relates to the fees which the cor- 
poration charge him, and have charged other masons, for permission to carry 
out those works. The plaintiff gives five instances in which he was charged 
fees of small amounts, some of them in respect of cleaning, some in respect of 
re-gilding, some in respect of re-painting, and the remainder in respect of cutting 
inscriptions. The aggregate amount of those fees is £5 7s. 5d. 

The plaintiff claims, in the first instance : 

A declaration that the defendants are not entitled to impose demand or enforce 

payment of any fee or charge in respect of the granting [by them] of permission for the 
cutting, re-cutting, re-painting or re-gilding of inscriptions [of the character I have 
mentioned]. 
The only point of substance with which I am concerned at present is the claim 
which the defendant corporation made, and is continuing to make to-day, 
that they are entitled to charge fees for cutting inscriptions, as opposed to 
re-cutting, re-painting or re-gilding. 

The fees, if properly payable at all, are payable by virtue of the Burial Act, 
1852, s. 34, as amended in certain respects which are not relevant for present 
consideration. The defendant corporation alleges (and it is the fact) that a 
table of fees and charges in relation to the Philips Park Cemetery was settled 
by the defendant corporation in 1895; that the Secretary of the Home Depart- 
ment duly approved the same on Oct. 18, 1895 ; that in July, 1919, the defendant 
corporation increased the fees and charges by 50 per cent., and that this increase 
was duly approved on July 17, 1919, by the Minister of Health in whom the 
statutory power of approval was then vested. The fees and charges to which 
I have just referred were for permission to do the following acts: (i) to cut 
inscriptions on stones or monuments; (ii) to re-eut such inscriptions or to 
re-paint or to re-gild the same ; (iii) to clean stones or monnments. Shortly 
after the writ in this action was issued—which was on Jan. 21, 1944—the 
defendant corporation gave an undertaking to the plaintiff's solicitors not to make 
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any charge against anyone for permission 
monuments or to re-paint or re-gild the sam 
but they refused to extend that underta 
inscriptions on stones or monuments. 

charge for that work is valid and within 


and that they intend to continue it. The fees which they were authorised to 
make were put in in evidence—i.e., the scale of charges at the cemeteries of the 
defendant corporation. They include an item, amongst other things, “ For 
admission of memorials,’ and under that heading is said : 

These charges include one inscription only and head 
lettering will be charged at the same rate as cutting 
Then there is set out a table of fees : 

For permission to cut inscriptions, renovate memorials, etc. 


Various charges are made differing in amount according partly to the material 
that is used and partly on other circumstances. 

Having regard to the undertakings which were given, the question really 
is whether or not the defendant corporation is entitled to make a charge against 
people like the plaintiff for permission to cut inscriptions in gravestones, monu- 
ments and the like. That point arisés principally, as I understand, in 
cases where there is erected in the burial ground a gravestone, bearing a suitable 
inscription and leaving a space to which may be added further inscription to 
commemorate the death of. members of the same family who may die subse- 
quently. There may be other cases where a similar point arises, but I think 
that is the principal class of case where this particular point has to be considered. 

The answer to the question depends entirely, as I think, on the proper con- 
struction of the Burial Act, 1852, s. 34, although, in order to derive some guidance 
as to the meaning of that section, it is legitimate and necessary to refer to other 
sections as well. The first section of the Act of 1852 to which I will refer is 
sect. 33. The marginal note to that section is: 

Board may sell exclusive rights of burial vaults, end right to erect monuments. 
The section provides 


Any burial board, under such restzictions and conditions as they think proper, may 
sell the exclusive right of burial, either in perpetuity or for a limited period, in any part 
of any burial ground provided by such board, and also the right of constructing any 
vault or place of burial] with the exclusive right of burial therein in perpetuity or for a 
limited period, and also the right of erecting and placing any monument, gravestone, 
tablet, or. monumente] inscription in such burial ground. 

The marginal note to sect. 34 is: 


Board to fix payments for interments in burial ground and for exclusive right of 
burial vaults, and right to erect monuments. 


The section (as amended by the Act of 1990) provides : 


Every burial board under this Act shall and may fix and settle and receive such fees 
and payments in respect of interments in any burial ground provided by such board 
as they shall think fit, and also the sums to be paid for the exclusive right of burial, 
either in perpetuity or for a limited period, in any burial ground provided by such 
board, and also the right of constructing any vault or place of burial with the exclusive 
right of burial therein in perpetuity or for a limited period, and also the right of erecting 
and placing any monument, gravestone, tablet, or monumental inscription in such 
burial ground, and every burial board, with the consent of the vestry [the Ministry of 
Health is now substituted for the vestry], may from time to time revise and alter such fees, 
payments, and sums as aforesaid ; and a table showing such fees, payments, and sums, 
and all other fees and payments in respect of interments in such ground, shall be 
printed and published, and shall be affixed end at all times continued on some con- 
spicuous part of such burial ground. aediea® it 
Finally sect. 38, the marginal note to which is, ‘‘ Management to be vested in 
burial boards,”’ provides : | 

anagment, regulation, end control of the burial grounds provided 
hota h aaagiceh erattvecniee! is the provisions of this Act and the regulations 4 be 
made thereunder, be vested in and exercised by the respective burial boards Bey ing 
the same; provided that any question which shall arise touching the pint oO any. 
monumental inscription placed in any part of the consecrated portions of such grounds 
shall be determined by the bishop of the diocese. a a ‘ 

It is upon the meaning of the words “ monumental inscription tk at the 
answer to this question depends. Counsel for the plaintiff says that a ‘‘ monu- 


to re-cut inscriptions on stones or 
€, or to clean stones or monuments : 
king so as to cover the cutting of 
They claimed, and still claim, that the 
their powers under the Burial Act, 1852, 


line. Extra names or additional 
of inscriptions, etc. 
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mental inscription ”’ is a monument serving as an inscription ; and he refers 
to the definition of the word ‘‘ monumental ”’ in the OxFORD DICTIONARY 4s : 


1. Pertaining to a monument or memorial . . 2. Serving as @ monument or memorial. 


He quotes for example ‘‘ monumental chapel,”’ and he says that that is the proper 
meaning to attach to ‘“‘ monumental inscription.” He contends that it is some- 
thing tangible of the same nature or character as the three objects which precede 
it in sect. 34, viz., ‘“ monument, gravestone, tablet.”? Evidence was called on 
behalf of the plaintiff. with a view to assisting the court with the views held 
amongst stonemasons as to the meaning to be attributed to the words “ monu- 
ment, gravestone, tablet and monumental inscription ” ; and a photograph 
was put in which showed what was described as a “ monumental inscription,” 
viz., a book placed in the centre of a grave on the surface—a book made of stone, 
or some such material, open and with words written upon it. I admitted fhis 
evidence de bene esse, but in my judgment it is not legitimate or admissible 
evidence, because what I have to do is to construe ordinary English words in a 
statute of 1852. Such evidence would not, I think, have been admissible 
even had the Act in question been passed last year; but in any event it would 
be of no assistance, I think, in relation to an Act which was passed nearly one 
hundred years ago. It seems to me that I have to discover what was the 
meaning of these words as used in this Act of Parliament with such assistance 
as I may derive from references to dictionaries or to other sections of the same Act. 

Counsel for the defendants says that the words ‘‘ monumental inscription ” 
in sect. 34 of the Act mean an inscription which appertains to a memorial to 
the dead, i.e., an inscription on a monument, and that it dces not mean, or say, 
an inscribed monument. If the words mean what counsel for the plaintiff 
says they mean, then it is plain that the claim which the defendants make to 
charge a fee for permission to cut inscriptions on stones cannot be supported, 
because, on that view, their right would be confined to charging fees for the right 
of erecting and placing a tangible memorial. If, on the other hand, the con- 
tention advanced on behalf of the defendants is right, then it would seem, I 
think, that they are entitled to charge for the right to cut an inscription. 

I will confess that my mind has oscillated between the two interpetations 
which are respectively contended for on each side ; and had sect. 34 stood alone 
I think it not improbable that I should have held that ‘‘ monumental inserip- 
tion ”’ in that section did mean something of the same nature as a monument 
a gravestone or tablet—i.e., that it represented something solid whiéh could noe 
fairly be described as a “‘ monument,”’ “‘ gravestone,” or.“ tablet,’’ but a thing 
which was erected for the same purpose as monuments, gravestones or tablets 
are erected and placed in burial grounds. In the first place, I agree that 
“erecting and placing”’ in a burial ground more aptly suggests the idea of 
introducing into the burial ground something solid and tangible rather than a 
mere inscription. Secondly, T think one wovld naturally expect,. when one 
finds three different kinds of the same species succeeded by the word ‘on 
that that which follows the word “or ’’ would also be a different kind of the 
same species. Had sect. 34 stood alone, the inclination of my mind would 
have been to hold that that was the true view as to the interpretation of th 
section, and that the words “‘ monument, gravestone, tablet ’’ do not in th : 
selves exhaustively enumerate all things of that kind which can be fo aaa 
are normally found, in burial grounds, but that there may be otha ak 
of the same description which were intended to be Swept up by the ings 
words ‘‘ or monumental inscription.” y gener 
Ate dee ai hee ee 34, I think that the matter would obviously, 

e bee oubtful, because of the word inscription.” It could ll b 
thought that that was the significant and leading word in the phr candee 
Gxt ue gang rs Rha : ; ; phrase “‘ monu- 
mental inscription,” and that it was the intention of the draftsma. i 
; . : > t n of this 
section, having disposed of the three tangible objects which generall to be 
found in a burial ground, to turn his attention to ‘“ tieseran aA di é 
from the matter upon which inscriptions are placed. But Tth t beniisa 
‘88, the proviso to which says : en turn to sect. 


.. . that any question which shall arise touchin ; 

' auyt : the fi 

inscription placed in any part of the consecrated sarees oe a ae nde chen ba 
determined by the bishop of the diocese. pier 
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This ‘proviso seems to me to show conclusively that the words ‘“‘ monumental 
inscription "’ in this section cannot mean what counsel for the plaintiff would 
have me say they mean in sect. 34. If, in fact, “‘ monumental inscription ” 
in sect. 34 means one of four different kinds of tangible memorials, then I think 
the same interpretation must be put on that phrase where it is found in sect. 38, 
with the remarkable result that the bishop may declare his views as to the fitness 
of one of four different kinds of memorials, and that the least common of all 
the four, but that he has no such right in relation to the other three, viz., monu- 
- ments, gravestones or tablets. This is,.in my opinion, an untenable view of 

the matter. In sect. 38 ‘‘ monumental inscription ’’ means, in my opinion, 
an inscription which appertains to a memorial to the dead, and it is in regard to 
the fitness of such an inscription that the bishop has the right of determination. 
I think that, in sect. 38, the emphasis of the words ‘‘ monumental inscription ”’ 
falls upon “inscription”? and not on ‘ monumental”; that it means there 
what I have just said it means; and that, as it has that meaning in sect. 38, 
on ordinary principles of construction I must attribute the same meaning to 
it in sect. 34. . 

It was suggested as a possibility by counsel for the plaintiff that ‘“‘ monumental 
inscription,” both in sect. 34 and sect. 38, is used in a wide and general sense as _| 
embracing, in effect, the whole totality of tangible memorial ; but I think that 
no such construction as that can be accepted as far as sect. 34 is concerned 
because otherwise the draftsman would not have said “‘ or monumental inscrip- 
tion in such burial ground” but “or other monumental inscription in such 
burial ground.’’ The section is by no manner of means elegantly drawn ; but, 
having given the matter such consideration as I can, I have arrived at the 
conclusion which I have expressed, and in my judgment the words ‘‘ monumental 
inscription ”’ in sect. 34 of the Act bear the meaning for which counsel for the 
defendant eorporation has contended. 

That leaves to be considered the second part of this action, in which the 
plaintiff seeks to recover the sums which he paid to the defendant corporation’s 
representative for fees for cleaning, re-gilding and re-painting. So far as cutting 
is concerned, it follows that the fees which he paid for that were justifiably 
demandable by the defendants and rightly paid by the plaintiff. So far as 
cleaning, re-gilding and re-painting is concerned, as I have already said, the 
defendants, shortly after the issue of the writ, gave an undertaking that they 
would not make any further charges for that class of work. But for the purpose 
which I am now considering, I have to determine whether they ever had the right 
to make such a charge in the past, and, to my mind, it is perfectly plain that 
they had not. Counsel on their behalf scarcely contended the contrary, and it 
seems to me that one would have to twist the language of sect. 34 almost beyond 
all permissible bounds to arrive at the conclusion that it covered a charge for 
cleaning, re-gilding and re-painting. 

In my view, therefore, the defendants’ representative, the registrar of the 
cemetery in question, had no right to demand this sum on behalf of the defen - 
dants. The only question is as to whether the plaintiff, having paid these 
small sums, is now entitled to have them back. Counsel for the plaintiffs 
contends that he is, and he founds his argument principally on Somes v. British 
Empire Shipping Co. (1). That was a case in which a shipowner who desired 
to have his ship repaired found himself in a difficulty about making immediate 
payment, whereupon the shipwright, to whom he had sent his ship, said that. 
he was proposing to charge him £21 a day for the use of the dock on the footing 
that he had other ships waiting to go in, and that the shipowner was unneces- 
sarily occupying his dock. The shipowner paid the sum demanded, in ee 
to the amount which he clearly had to pay for the repair of his ship, but he 
paid it under protest ; and the question for decision was as to whether he was 
entitled to have it back. The House of Lords held that he was, and in the.course 
of his speech Lorp Cranwortu said (8 H.L.Cas. 338, at p. 344), that the point 
had been raised : eH 

ing Messrs. Somes [the shipwright] had no right to add to theit 
li this. praeenh a ae £567 for the vis of their dock, the shipowners could, after 
othe that demand, seek to recover it back again, even though notice of their inten- 
on i do so had preceded and accompenied the payment ; and Scola pl pp 
was @n improper claim made, they ought not themselves to have found what was 
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right sum, and to have tendered that in order to make Messrs. Somes (as if was called 
in the argument at the bar) wrongdoers. In my opinion, Messrs. Somes must, for this 
purpose, be considered wrongdoers from the very moment when they said, We will 
not give you up your ship till you pay something ultra that which you are bound to pay. 
It does not lie in their mouths to say, that it wes wrong on the part of the shipowners 
to pay a sum demanded by themselves, but which they had no right to demand. It is 


impossible so to contend. 


Lorp WENSLEYDALE, dealing with the same point, after summarising the 
facts, proceeded (8 H.L.Cas. 338, at p. 347) : 


The additional sum thus charged and paid under protest includes the sum of £567, 
to which Messrs. Somes had no right by common lew, and no right by contract to demand. 
They became wrongdoers by that act. Therefore, I am clearly of opinion, that in this 
case they have made a demand, which they had no right to make, for keeping possession 
of the ship till their charge for the dock hire was paid ; they have, by these means, 
obtained money which they had no right to obtain, and consequently an action for 
money had and received will lie, and the shipowners are entitled to a verdict. 


Counsel for the plaintiff says that this action falls within the principles of that 
decision. It seems to me then that I have to turn to the evidence which was 
given and see what were the circumstances under which Twyford, the plaintiff 
in this action, paid his money. In his evidence, after telling me that Brown 
was the registrar of the cemetery, he said in effect that he used to produce to 
him the graveowner’s authority to carry out the work which he wanted to do; 
he paid the fee; he protested and received a receipt, and substantially that 
was all that happened between Twyford and Brown. He added that the protests 
were made not only by him, but by other people as well, for over a period of 
some six years. Twyford said that over that period, on each occasion when 
the point arose, he adopted the same procedure—.e., he paid, protested and 
got from Brown the receipt. That is the only evidence that I had, and it was 
not suggested by Twyford that there was anything in the nature of a threat 
by Brown that unless he paid, he would be excluded from the burial ground 
in the future, or that any other unpleasant result would ensue to Twyford if 
he did not pay ; nor was Brown called, as possibly he might have been called 
had any such evidence been given. All I know is what Twyford himself told 
me—that he did not believe that he was liable to pay these fees, on the ground 
that the defendants had no right under the Act to charge them, but that ke 
did pay them and protested at the time. 


It seems to me that this position is very remote from the position that arose 


in Somes v. British Empire Shipping Co. (1), because in that case the shipwright 
had a stranglehold on the shipowner ; he had his ship, which the shipowner 
wanted to use. The shipwright said: ‘‘ Unless you pay thesé sums you cannot 
have your ship’; and, in order to get back his ship and make profitable use 
of it the shipowner paid the sum demanded under protest. It appears to me 
that that position is quite different from the circumstances which were proved 
in this case—where Brown made no threats, apparently of any action against 
Twyford, but merely made a demand which Twyford paid under protest 
though believing that he was under no liability to do so. ’ 
I was then referred to William Whitely, Ltd. v. R. (2) and Slater v. Burnley 
Corpn. (3), which appear to me to be very much nearer the mark. In the 
former case, William Whitely were persuaded by the Revenue authorities to 
pay sums on the footing that certain persons in their employ were taxable as 
male servants. Eventually it was held that those persons were not taxable 
so they presented a petition of right to get, their money back. On each occasion 
when they sent to the Commissioners of Inland Revenue the sums for the licences 
which the Inland Revenue said they needed and had to take out they sent a 
letter in which they said : 


: - we beg again to protest against the ruling of the Inland Revenue authoriti 
in respect of the licences taken out for male servants employed by us ae Sty catee 
elmer We are strongly, oh Me that the Act was never intended to apply 

such cases as ours . . . We shall be much obliged if il ki , i 
Fursteay che sue iged if you will kindly forward this 


Eventually it was decided by the Divisional Court in certain proceedings that the 


persons concerned who were in the employ of William Whiteley were 
cet : not male 
servants within the méaning of the Act. Having won that battle before the 


0 
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Divisional Court, William Whiteley not unnaturally turned their minds to the 
question of getting back from the Inland Revenue what they need never have 
paid had they appreciated, in the light of that decision, what the true position 
was. But their claim was rejected by Watton, J., The judge treated the 
matter as though it was a case of payment under a mistake of law and said that 
it could not be recovered back. But in the course of his judgment Watton 
J., said (101 L.T. 741, at p. 745) : 


There is no doubt as to the general rule stated in Leake on Contracts [5th Edn., 
p- 61) that money paid voluntarily—that is to say, without compulsion or extortion 
or undue influence, and, of course, I may add without any fraud on the part of the person 
to whom it is paid, and with knowledge of all the facts, though paid without any con- 
sideration, or in discharge of a claim not due, or a claim which might have been success- 
fully resisted, cannot be recovered back. There is no doubt. and no question raised, 
that that is en accurete statement of the general rule . . . But it was suggested that 
the case came within that class of cases in which money bas been held to be recover- 
able back if it has been paid in discharge of a demand illegally made under colour of 
an office. Those cases are referred to in BULLEN AND LEAKE, 3rd Edn., 1868, p. 50, 
in the notes to the counts for money received. The rule as to money paid in discharge 
of a demand end made under colour of an office is, I think, very clearly explained by 
the paragraph in the notes which says (p. 50): ‘ This count will lie for money paid 
by the pleintiff in discharge of a demand illegally made under colour of an office ; 
&s excessive fees paid to the steward of a manor for admission to copyholds ; excessive 
fees paid to ® broker under 2 distress ; overcharges paid to a carrier to induce him to 
carry goods ; an excessive charge paid to an arbitrator to take up an award ; money 
improperly exacted as a toll at a turnpike.’’ Those seem to me all to come within 
that class of cases to which I have just referred, which is described in LEAKE on Con- 
TRACTS (5th Edn., p. 61) in these words: ‘‘ Money extorted by a person for doing 
what he is legally bound to do without payment, or for a duty which he fails to perform, 
may be recovered back.” In all those cases in order to have that done which the person 
making the payment was entitled to have done without a payment, he had to make the 
payment, and someone who was bound to do son.ething which the person paying the 
money desired to have done, refused to do his duty unless he was paid the money. 
If in those circumstances money is paid, then it can be recovered back. There is 
there an element of duress. 


I personally should have felt a little doubtful whether this was a true case of 
money paid under a mistake of law, because William Whiteley, on their view 
of the law, were not liable to pay it at all, and said so. But, even though per- 
sonally I feel there is some difficulty in sharing that particular view of this case. 
I respectfully agree entirely with what the judge said in the rest of his judgment, 
and what he said appears to me to be decisive of the present case—-particularly 
the general rule which he said applied, namely : 


. . that money paid voluntarily—th: t is to sey, without compulsion or extortion 
or undue influence, and . . . without any fraud on the part of the person to whom it 
is paid, and with knowledge of ell the facts, though paid without any consideration, 
or in discharge of a claim not dre, or a claim which might have been successfully 
resisted, cannot be recovered back. 


That seems to me to cover the present case ; and it cannot be suggested, having 
regard to the evidence given before me, that the principle of duress coleri officii 


could prevail in the present action. 
Slater v. Burnley Corpn. (3) was a decision in connection with water rate. 


Water rate in that case: 


. was demanded by the defendants, the sanitary authority, and paid by the 
plaintiff, such sum being 5 per cent. on the “ gross rental ”’ of the houses. After this 
ayment, the defendants altered their basis of essessment, from “ gross rental ’’ to 
‘rateable value” as the proper basis of assessment, they being entitled to charge 
5 per cent. on the “ annual value.” If the rate had been calculated on the “ rateable 
vale” it would have been £7 3s. 10d. The plaintiff brought en ection in a county 
couit to recover the overcharge £1 11s. 6d., the difference between these two sums, 
as being money paid under compulsion. There was no power to distrain for these 
rates (except when they did not exceed £1 @ quarter, which did not apply to the present 
case), but the defendants had the power to cut off the water supply on non-payment 
of the rete. The defendants had not cut off the water and has not threatened to do so, 
nor had they taken any legal proceedings for the recsvery of the rate. The county court 
judge held the payment to be a compulsory one, as the. defendants had the power to 


cut off the water, and gave judgment for the plaintiff. 
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It was held in that case : 
. . that the payment was a voluntary payment, end could not be recovered back. 


Both Cavr, and Wir1s, JJ., took the view that where a payment is a voluntary 
one, the plaintiff is not entitled to bring an action to recover back the money 
paid. In the course of his judgment WIx1s, J., said (59 L.T. 636, at p. 639) : 

It seems to me in these circumstances thet it is idle to say that there is anything 
like duress—there was nothing in the nature of a threat used ; it is simply the ordinary 
case of @ person raising a contention when a demand is made upon him, 

This seems to me to be precisely the position in the present case, and in my 
view the plaintiff here is not entitled to recover back the sums which he volun- 
tarily, though under protest, paid to Brown. If he had wished to challenge 
the validity of the demand made by Brown, it. would have been better for him 
to have refused to pay, and put the matter to the test by inviting the defendant 
corporation to sue him. I have no hesitation in holding that the circumstances 
which have been proved in which he paid these sums show that he paid them 
voluntarily within the meaning of the decisions in those cases, and that the 
fact that he paid them under protest does not avail him in his attempt in the 
present action to get, them back. 

That, I think, disposes: of the points at issue in the action. I am unable 
to make a declaration in the form which the plaintiff seeks in the action, and 
I am unable to make any order for repayment of the sums amounting, I think, 
to £3 odd which he claims in respect of fees other than fees for cutting. As 
that is the only relief which the plaintiff seeks by his action, I have no other 
course than to dismiss it with costs. 

Action dismissed with costs. 

Solicitors: Edwin Coe & Calder Woods, agents for Richard Higham & Co., 
Manchester (for the plaintiff) ; Sharpe, Pritchard & Co., agents for R. H. Adcock, 
Preston (for the defendant corporation). 

[Reported by B. ASHKENAzI, Esq., Barrister-at-Law.] 


JOHAN ADAM NETZ v. RT. HON. CHUTER EDE, P-C., 
H.M. SECRETARY OF STATE FOR HOME AFFAIRS. 
[CHancERY Driviston (Wynn-Parry, J.), March 5, 6, 7, 1946.| 


Practice—Pleading—Striking out statement of claiam—No cause of action—Action to 
restrain Home Secretary from deporting enemy alien—R.S.C., Ord. 25, r. 4. 

Aliens—Enemy alien—Deportation—Act of State—Licence allowing enemy alien 
to remain in the kingdom may be withdrawn at any time—sStriking out state- 
ment of claim—R.S.C., Ord. 25, r. 4. 

In an action brought by N. against the Home Secretary for an injunction 
restraining the Home Secretary from deporting N., it was pleaded in the 
statement of claim that N. was a.German national who had entered the 
United Kingdom in 1931 with the intention of remaining here permanently ; 
that shortly before the war he had applied for naturalisation, but owing 
to the war the application had to remain in abeyance; that he had been 
interned since 1940; and that in Oct., 1945, without any notice, his name 
was posted up on a notice board in the internment camp as a person whom 
the Home Secretary intended to repatriate to Germany. It was further 
pleaded that the acts of the Home Secretary were ultra vires or, alternatively 
@ misuse of executive power. The Home Secretary applied under R.S.C., 
Ord. 25, r. 4, to have the statement of claim struck out as disclosing no 
reasonable cause of action :— : 

HELD: (i) on the statement of claim, as it stood, N. became at the 
outbreak of war, and still was, an alien enemy. 

(ii) since N. was an alien enemy, he was allowed to remain in the kingdom 
only under licence from the Crown, it being part of the royal prerogative 

, to allow on alien enemy to remain in the kingdom ; the Crown could at any 
time withdraw the licence and order N. to leave the kingdom. 

Porter v. Freudenberg (8), R. v. Knockaloe Camp (Commandant) (9) and 
Schaffenius v. Goldberg (10) applied. 


G 
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(ili) since the act complained of was an a 5 
ct of State, it could not be 
challenged in the courts. Therefore, the action could not possibly succeed 
and the statement of claim must be struck out. 
Salaman v. Secretary of State for India (4) followed. 


Boag Nee Lanes SR Alea to strike out a statement of claim under 
when the pleading hana ee ce - ee fas plain and obvious cases, 
An order for the repatriation of an alien che ahaa - eee se of the 
prerogative of the Crown which the courts must accept It is nitised a le i 
of sovereign power than internment, which involves loss of liberty, ‘and kes Shik 
the Divisional Court decided in R.v. Bottrill, p. 635, post, that no writ of habeas corpus 
would lie. No action restraining such deportation can succeed, and the statement 
of claim in the case reported may properly be struck out under R.S.C. Ord. 25, r. 4. 

It is held in this case that as the plaintiff was a German national when the war broke 
out and there was nothing in the statement of claim to suggest that he had ceased 
to be an alien enemy on the termination of the war he must be treated as an alien 
enemy for the purpose of considering whether there was a ‘“‘ reasonable cause of action.” 
Reference may be made to R. v. Bottrill, p. 635, post, where the certificate of the Foreign 
ia a doe put in to prove a continuance of a state of war making the applicant an 

As TO STRIKING ouT CLaIms DISCLOSING NO CausE oF Action, see HALSBURY, 
Hailsham Edn., Vol. 25, pp. 253-256, paras. 419, 420; and ror Caszs, see DIGEST, 
Pleading and Practice, pp. 71-76, Nos. 623-650. : 

For R.S.C., Orb. 25, r. 4, see YEARLY PRACTICE OF THE SUPREME COURT, 
1940, pp. 401-407, and Supplement. 

As to Posrrion or ENEMy ALIEN, see HALSBURY, Hailsham Edn., Vol. 1, pp. 
RP; 455-457, paras. 771-774, and pp. 461, 462, para. 780 ; and ror CaSEs, see DIGEST, 

ol. 2, p. 147, Nos. 200-202, pp. 154-158, Nos. 250-280, and pp. 193-198, Nos. 540-563, 
and Supplement. ] 

Cases referred to : 
(1) Peru Republic v. Peruvian Guano Co. (1887), 36 Ch.D. 489; Digest Pleading 
713, 635; 56 L.J.Ch. 1081; 57 L.T. 337. 
_ (2) Hubbuck & Sons, Ltd. v. Wilkinson, Heywood & Clark Ltd., [1899] 1 Q.B. 86; 
Digest Pleading 72, 626; 68 L.J.Q.B. 34; 79 L.T. 429. : 
(3) Dyson v. A.-G., [1911] 1 K.B. 410; Digest Pleading 75, 645; 81 L.J.K.B. 217; 
105, L.T. 753. 
*(4) Salaman v. Secretary of State for India, [1906] 1 K.B. 613; Digest Pleading 
85, 714; 75 L.J.K.B. 418; 94 L.T. 858. 
(5) R. v. Vine Street Police Station Superintendent, Ex p. Liebmann, [1916] 1 K.B. 
268; 2 Digest 141, 162; 85 L.J.K.B. 210; 113 L.T. 971. 
(6) Sylvester’s Case (1703), 7 Mod. Rep. 150 ; 2 Digest 139, 144. 
(7) Thurn & Taxis (Princess) v. Moffitt, [1915] 1 Ch. 58; 2 Digest 156, 259; 84 
L.J.0n. (220% 112 LT. 114. 
*(8) Porter v. Freudenberg, Kreglinger v. Samuel (S.) & Rosenfeld, Re Merton’s Patents, 
[1915] 1 K.B. 857; 2 Digest 156, 260; 84 L.J.K.B. 1001; 112 L.T. 313. 
*(9) R. v. Knockaloe Camp (Commandant), Ex p. Forman (1917), 117 Le Ter627 eo 
Digest 198, 563; 87 L.J.K.B. 43; 16 L.G.R. 295. 
*(10) Schaffenius v. Goldberg, [1916] 1 K.B. 284; 2 Digest 156, 261; 85 L.J.K.B. 374; 
113 L.T. 949. 
(11) A.-G@. for Canada v. Cain, Same v.Gilhula, [1906] A.C. 542; 2 Digest 193, 541; 
75 LJP. 81; 95 L.T. 314. 

PRrocepURE Summons by the defendant unde. R.S.C., Ord. 25, r. 4, asking 
that the plaintiff’s statement of claim be struck out en the ground that it dis- 
closed no reasonable cause of action. In the action the plaintiff claimed an 
injunction restraining the defendant from deporting the plaintiff. The facts 
are fully set out in the judgment. 

H. O. Danckwerts for the applicant (defendant). , 

Hon. Ewen Montagu, K.C., and Douglas Lowe for the respondent (plaintiff). 

Wywn-Parry, J.: This is @ procedure summons in this action, taken out 
by the defendant, by which he asks that the statement of claim be struck out. 
The relevant facts are very few.* The writ in the action \.as issued on Oct. 24, 
1945. By the writ the plaintiff claims an injunction restraining the defendant, 
the Right Hon. Chuter Ede, His Majesty’s Secretary of State for Home Affairs : 

_. . his servants or agents from deporting, expelling or repatriating the plaintiff 
from the United Kingdom or causing him to be deported, expelled or repatriated from 
the United Kingdom or otherwise causing him to leave, quit or to part fromthe United 


Kingdom. 
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. We 6, 
The statement of claim was delivered on Jan. 11, 1946, and on Feb. 12, 194 
the defendant issued this summons, by which he asks : 


1. That the statement of claim in this action may be ordered to pePecrirve ls 
the grounds that (a) it discloses no reasonable cause of action (6) the wtb tr ba ig 
and vexatious and (c) the action is an abuse of the process of the cour Sr Hoge sr 
action may be ordered to be stayed or dismissed. 3. That the plaintiff may be orde 
to pay to the defendant his costs of this action. 


The application is made under R.S.C., Ord. 25, r. 4, and the er a 
invokes the inherent jurisdiction of the court. I think, however, it wl ri 
sufficient if I deal with this matter upon the first basis, R.S.C., Ord. 25, r. 4, 
which is in these terms : 


The court or a judge may order any pleading to be struck out, on the ground pre 
discloses no reasonable cause of action or answer, and in any such case or in ere Oo : 
action or defence being shown by the pleadings to be frivolous or Oe ee eases 
or @ judge may order the action to be stayed or dismissed, or judgment to be entere 
accordingly, as may be just. 


The jurisdiction given by R.S.C., Ord. 25, r. 4, is a very powerful jurisdiction, 
and is, therefore, one to be exercised very sparingly. ~ The principles on which 
the court is to proceed are stated quite clearly in the authorities, to three of 
which I will refer. The first is Republic of Peru v. Peruvian Guano Co. (1). 
CuiTtTy, J., said’ ( 36 Ch.D. 489, at p. 495) : 


This motion is made under the first branch of Ord. 25, r. 4. There is some difficulty 
in affixing a precise meaning to the term ‘“‘ reasonable cause of action ” used in Ord. 25, 
r. 4. In point of law, and consequently in the view of a court of justice, every cause 
of action is a reasonable cause. But obviously some meaning must be assigned to the 
term ‘“‘ reasonable.’”? Demurrers are abolished, and it could not have been intended 
to abolish demurrers by the right hand and restore them by the left. So far as method 
of procedure was concerned, demurrers, certainly in the Court of Chancery, and in the 
Chancery Division at the time when these orders came into operation, were a cheap 
and expeditious mode of obtaining a decision; the mere substitution of a motion 
or summons for the demurrer would not be an adequate explanatidn of Ord. 25. Having 
regard to the terms of r. 4, and to the decisions on it, I think that this rule is more favour- 
able to the pleading objected to than the old procedure by demurrer. Under the new 
rule the pleading will not be struck out unless it is demurrable and something worse 
than demurrable. If, notwithstanding defects in the pleading, which would have been 
fatal on a demurrer, the court sees that a substantial case is presented the court should, 
I think, decline to strike out that pleading; but when the pleading discloses a case 
which the court is satisfied will not succeed, then it should strike it out and put a sum- 
mary end to the litigation. What I have just stated is intended to be not an exhaustive 
explanation of the rule, but merely an indication in a general way of the limits of its 
meaning. 


In Hubbuck & Sons, Lid. v. Wilkinson, Heywood & Clark, Ltd. (2), LInDLEY, 
M.R., delivering the judgment of the Court of Appeal, said ( [1899] 1 Q.B.D. 
86, at pp. 90, 91) : 


The application is made under Ord. 25, r. 4. Ord. 25 abolished demurrers and sub- 
stituted a more summary process for getting rid of pleadings which show no reasonable 
cause of action or defence. Two courses are open to a defendant who wishes to raise 
the question whether, assuming a statement of claim to be proved, it entitles the 
plaintiff to relief. One method is to raise the question of law as directed by Ord. 25, 
r. 2; the other is to apply to strike out the statement of claim under Ord. 25, r. 4. 
The first method is appropriate to cases requiring argument and careful consideration. 
The second and more summary procedure is only appropriate to cases which are plain 
and obvious, so that any master or judge can say st once that the statement of claim 
as it stands is insufficiet, even if proved, to entitle the plaintiff to what he asks. The 
use of the expression “‘ reasonable cause of action” in r. 4 shows that the summary 


procedure there introduced is only intended to be had recourse to in plain and obvious 
cases. 


Thirdly, in Dyson v. A.-G. (3), FLETCHER MovutrTon, L.J., made these obser- 
vations on this rule ( [1911] 1 K.B.D. 410, at pp. 418, 419) ; 


Now it is unquestionable that, both under the inherent power of the court and also 
under a specific rule to that effect made under the J udicature Act, the court has a right 
to stop an action at this stage if it is wantonly brought without the shadow of an excuse, 
so that to permit the action to go through its ordinary stages up to trial would be to 
allow the defendant to be vexed under the form of legal process when there could not 
&t any stage be any doubt that the action was baseless. But from this to the summary 
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dismissal of actions because the judge in chambers does not think they will be successful 
in the end lies a wide region, and the courts have properly considered that this power 
of arresting &n action and deciding it without trial is one to be very sparingly used} 
snd rarely, if ever, excepting in cases where the action is an abuse of legal procedure. 
They have laid down again and again that this process is not intended to take the place 
of the old demurrer by which the defendant challenged the validity of the plaintiff’s 
claim as a matter of law. Differences of law, just as differences of fact, are normally 
to be decided by trial after hearing in court, and not to be refused a hearing in court 
by an order of the judge in chambers. Nothing more clearly indicates this to be the 
intention of the rule than the fact that the plaintiff has no appeal as of right from 
the decision of the judge at chambers in the case of such an order as this. So far as 
the rules are concerned an action‘may be stopped by this procedure without the question 
of its justifiability ever being brought before a court. To my mind it is evident that 
our judicial system would never permit a plaintiff to be ‘‘ driven from the judgment 
seat "’ in this way without any court having considered his right to be heard, excepting 
in cases where the cause of action was obviously and almost incontestably bad. 


It will be apparent from these extracts from the authorities that there is thus 
thrown upon the applicant in this summons a heavy onus, which has been 
frankly accepted by counsel for the defendant, and the question which arises 
is whether he has discharged that onus. 

Three points at once fall for consideration. The first is the status of the 
plaintiff. For this purpose I must consider the statement of claim, because, 
in deciding a matter such as this, neither the applicant nor the court can go 
int gu the language of the statement of claim. The statement of claim is as 
ollows : 


1. The plaintiff is a German national who entered the United Kingdom in 1931 
with the intention of permanently residing therein... 3... . Shortly before the 
outbreak of the present war the plaintiff became eligible to-apply and did in fact apply 
for natura@lisation as a British subject but the formalities connected with the said appli- 
cation could not be completed prior to the said outbreak of war [i.e., the present war 
with Germany] and the said application had to remain and still remains in abeyance. 


In para. 4 the plaintiff pleads that in or about June, 1940, he was interned. 
He says that he has remained interned ever since the said date : 


. . . despite his applications for release and the grounds for such continued intern- 
ment have never been vouchsafed to him. As far as the plaintiff is aware no just or 
adequate grounds for such continued internment exist. 


I may observe in passing that no relief is claimed in respect of the matters 
pleaded in that paragraph. The plaintiff then pleads : 


5. At or about the beginning of Oct., 1945, without any or any previous notice to the 
plaintiff his name was included in a notice which was posted by or on behalf of the 
defendant upon a notice board in the internment camp where the plaintiff then was 
as being a person whom the defendant intended to repatriate to Germany or concerning 
whom the defendant had ordered the repatriation on Oct. 28, 1945. 6. The said 
notice did not state the ground or grounds upon which the defendant was acting or 
purporting to act as alleged in para. 5 hereof and the defendant has refused and refuses 
to state upon what (if any) ground or grounds he acted or purported to act as aforesaid. 


Then in para. 7 there is a plea that the acts of the defendant are ultra vires 
or, alternatively, a misuse of executive power : 


Alternatively the defendant acted as aforesaid upon no or no sufficient ground. In 
the further alternative the defendant has failed to state the ground or grounds (if any) 
upon which he in fact acted as aforesaid. 


Then the plaintiff says : 


In the further alternative by reason of the premises if the defendant be permitted 
to carry out his aforesaid intention to repatriate the plaintiff and, or alternatively, 
if any order made by the defendant for the repatriation of the plaintiff be allowed 
to stand the plaintiff will suffer without any justification a serious and irreparable 
injury both to his person and in his aforesaid business. 


On that he claims the injunction to which I referred when referring to the writ 
of summons. ia ae ot 

For the purpose of considering what the status of the plaintiff is, the two 
material allegations are (i) that he is a German national, and (11) that he was 
still a German national when the war broke out. Upon those two allegations 
as they stand, in my judgment, I must come to the conclusion that the plaintiff 
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she outbreak of war, became an alien enemy, and still is an alien enemy. 
lisioy urged by counsel for the plaintiff to say that I ought not to decide jee 
question on this application, but that it was one that should be reserved for the 
trial ; and in the course of his very persvasive argument he invited me to take 
the view that there was ample material for canvassing the question of the 
plaintiff's status at the trial. Further, he said that there was no obligation 
upon him to plead anything in the statement of claim to the effect that, as a 
fact, the plaintiff has ceased to be a German national. I do not accept that 
plea. I am bound, just as counsel for the defendant is bound, by the pleading 
as it stands, and on the pleading as it stands I have come to the conclusion 
that the plaintiff is at present an alien enemy. There is nothing in this state- 
ment of claim to suggest that the plaintiff’s status has changed, either by reason 
of the termination of the war with Germany or by reason of any other fact. 
I, therefore, proceed upon the basis that the plaintiff is an alien enemy. __ 

The second point which must be noted is that the defendant is sued in his 
official capacity. He is described in the title to the action as the Right Hon. 
Chuter Ede, P.C., His Majesty’s Secretary of State for Home Affairs. Thirdly, 
it is important to consider what is the nature of the complaint which is made 
by the plaintiff in his statement of claim. The gist of his complaint is in para. 5, 
that in Oct., 1945, the plaintiff’s name was included in a notice : 

. . . posted by or on behalf of the defendant upon a notice board in the internment 
camp where the plaintiff then was as being a person whom the defendant intended 
to repatriate to Germany or concerning whom the defendant had ordered the repatri- 
ation, ><. 


It is upon that allegation that the plaintiff founds his claim to the relief and in- 
junction restraining the defendant, his servants and agents, from carrying out 
that intention, wiz., to deport, expel or repatriate the plaintiff from the United 
Kingdom. 

In my judgment, on the true view of this statement of claim; the plaintiff 
is complaining that the defendant, acting in his official capacity, intends to cause 
the deportation of the plaintiff, and the plaintiff challenges the right of the 
defendant, acting in his official capacity, to do so. On that view a number 
of important questions arise. The first is, what is the nature of the act com- 
plained of ? Is it an act of State? An act of State, as FLETCHER MOULTON, 
L.J., said, in Salaman v. Secretary of State for India (4), is essentially an exercise 
of sovereign power. In my view, the act complained of here is an act of State. 

Secondly, upon that view must be considered what consequences flow from 
the circumstance that the act complained of is an act of State.. Assuming 
that the act complained of was a valid exercise of the prerogative, the result 
is in law that it cannot be challenged in this court. For that proposition I 
refer to what FLeErcHER Moutron, L.J., said ( [1906] 1 K.B. 613, at p- 639), in 
Salaman v. Secretary of Stute for India (4) : 


An act of state is essentially an exercise of sovereign power, and hence cannot be 
challenged, controlled, or interfered with by municipal courts. Its sanction is not that 
of law, but that of sovereign power, and, whatever it be, municipal courts must accept 
it, as it is, without question. But it may, and often must, be part of their duty to take 
cognisance of it. For instance, if an act is relied upon as being an act of state, and 
as thus affording an answer to claims made by a subject, the courts must decide whether 
it was in truth an act of state, and what was its nature and extent. 


Later, FLETCHER Mouton, L.J., said (tbid., at pp. 640, 641) : 


The true view of an act of State appears to me to be that it is a catastrophic change, 
constituting a new departure. Municipal law has nothing to do with the act of change 
by which this new departure is effected. Its duty is simply to accept the new departure ; 
and its power and its duty to adjudicate upon, and enforce rights of individuals, or of the 
Government, in the future, appear to me t be precisely the same whether the origin 
of such rights be an act of State or not. But, although this be so, it must not be sup- 
posed that the principles of interpretation applicable to an act of State are the same 
as those which apply to other acts. For instance, if an act of State be expressed in a 
document purporting to confer benefits on an individual, it b 


power may well desire to reserve to i 
with contractual relations. There is n. 
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a beeen is cae he a pie . the nh deste of the document and the circumstances 
© case poir conclusion, the court is bound to accept it, howev 
and indefinite it may make the effect of the act of State. sspRsiiea table ties 


In between those two passages FLETCHER Movutron, L.J., gave a number of 
examples, and counsel for the plaintiff sought to argue that, when those examples 
are considered and analysed, they indicate that FLrercHerR Movutron, L.J 
in the two passages I have read, was not intending to lay down an absoliitely 
general view as to what was the nature, effect and extent of an act of State. 
I do not, for myself, accept that view. In my view, FLETCHER MOULTON, 
L.J., was intending to state a view as to the nature, effect and extent of an 
act of State in completely general terms and of general application. 

_ It is on the basis that that is the true nature of an act of State that the 
judgments are rested, in the cases which decided that an alien enemy who is 
interned cannot apply for a writ of habeas corpus. In RK v. Supertntendent 
of Vine Street Police Station, Ex p. Liebmann (5) Low, J., said ( [1916] 1 K.B. 
268, at p. 277) : 


It was alleged on behalf of the Crown (i) that the applicant is an alien enemy ; (ii) 
that he is a prisoner of war ; (iii) that the Crown is entitled in exercise of its prerogative 
to imprison an alien enemy, and that this court hag no jurisdiction to interfere with the 
exercise of such prerogative. 


Low, J “ decided each of these questions in favour of the Crown, and as to the 
third point said (zbid., at pp. 278, 279) : 


With regard to the third question, as to the prerogative of the Crown to arrest an 
alien enemy, I have really answered almost as much of it as is necessary to deal with the 
present case when I have been dealing with question 2. I have no doubt at all that 
such action is quite within the Crown’s prerogative. At common law an alien enemy 
had no rights (see Sylvester's case (6) ), and he could be seized and imprisoned and 
could have no advantage of the law of England. This position, however, has been 
softened by custom and by decision of.the courts, and the judgment of SaRGant, J., 
in Princess Thurn and Taxis v. Moffitt (7), approved.by the Court of Appeal in Porter 
v. Freudenberg (8), shows that an alien enemy registered under the Aliens Restriction 
Act, 1914, as this applicant is, is entitled to sue in the King’s courts (which would, I 
suppose, include such an application as the present) as he is resident here by tacit 
permission of the Crown, ‘and so is sub protectione domini regis. He is, therefore, in & 
similar position to an alien enemy resident here under licence from the Crown. That 
licence, however, can be terminated at any time by the Crown... 


In R. v. Commandant of Knockaloe Camp, Ex p. Forman (9) Avory, J., said 
(117 L.T. 627, at p. 631): 


\ 

I have only one other word to add on the contention put forward by Mr. Powell 
that the prerogative of the Crown, which he does not dispute, to imprison alien enemies 
as prisoners of war has been curtailed or restricted by the operation of the Aliens Restric- 
tions Act, 1914. Mr. Powell read it as if its title was “The Prerogative Restriction 
Act, 1914.” But it is not. It is the Aliens Restriction Act, and it is expressly 
provided in the subsection which my Lord has already read, that any powers given under 
sect. 1 of the Act, which section is practically the whole of the statute, or under any 
Order in Council, “‘ shall be in addition to, and not in derogation of, any other powers 
with respect to the expulsion of aliens, or the prohibition of aliens from entering the 
United Kingdom, or any other powers of His Majesty.” I am quite unable to read 
that as Mr. Powell suggests in the light of the doctrine of ejusdem generis. I think 
that the words “ any other powers of His Majesty ’’ must clearly include other powers 
besides those with respect to expulsion or prohibition of aliens from entering the United 
Kingdom. 

The next point I have to consider is this. It is quite true, as counsel for the 
plaintiff submitted, that the court is entitled to inquire, and is bound to inquire, 
into the question whether or not the act complained of is an act within the 
prerogative. For that proposition I was referred to Hatspury’s Laws OF 
ENGLAND, Hailsham Edn., Vol. 6, p. 444, para. 512: 
created and limited by the common 3 and the caption 

lai ogatives except such as the law allows, nor such as are contrary to 
paces CAs eae other Bacente) or to the liberties of the subject. The courts have 
jurisdiction, therefore, to inquire into the existence or extent of any alleged prero- 
gative..- 
That statement, with which I understand counsel for the defendant has no 
quarrel, I accept as an accurate statement of the position. 


The prerogative is thus 
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I pass, therefore, to the next question: Is the act complained of here an act 
within the prerogative, bearing in mind my finding that, as the pleading stands, 
I must treat the plaintiff as an alien enemy ? As an alien enemy he is, as has 
been seen from the authorities, here under licence. It is clearly part of the 
royal prerogative to allow a person who is an alien enemy to enter and remain 
in the kingdom. That, I think, clearly appears from the judgment of Lorp 
Reaping, L.C.J., in Porter v. Freudenberg (8). While the licence continues, 
it is perfectly true that the alien concerned can sue a subject of the Crown to 
protect his property. That clearly appears from Schaffenius v. Goldberg (10). 
As is shown by this case (which is only one example of the well-established 
proposition) the licence may be withdrawn at any time. It is true that, differing 
from the earlier view of Low, J., [in R. v. Vine Street Police Station Swperintendent 
(5) ], it was held that internment is not a revocation of the licence, but I am 
satisfied on the authorities that there is no doubt that the Crown has the right 
to withdraw the licence at any time. Apart from authority, it appears to me 
to be plain that, as the Crown can licence an alien enemy either to enter or remain 
in the kingdom, a fortiori it can withdraw the licence and order such a person 
to leave the kingdom. That was clearly the view, I think, of Avory, J., as is 
shown in the passage of his judgment in R. v. Commandant of Knockaloe Camp (9), 
which I quoted earlier. It also appears to me to be the basis of the judgment of 
the Privy Council in A.-G. for Canada v. Cain (11). Indeéd, it appears to me that 
expulsion of an alien enemy may be regarded as a lesser exercise of sovereign 
power than the internment of such a person. In the latter case, the individual 
is deprived of his liberty, whereas, in the former, he retains his liberty and is 
under no greater disability than that which follows from the absence of licence 
or permission to enter or remain within the kingdom. 

Bearing in mind all these considerations, I now have to ask myself the question: 
Has the defendant discharged the admittedly heavy onvs cast upon him by 
the first principle which emerges from the first three cases to which I have 
referred and particularly Dyson v. A.-G. (3). I was pressed by counsel for the 
plaintiff, on the authority of Dyson v. A.-G. (3), to allow the matter to go to 
trial, on the ground that the case raises a question of public importance and that 
it cannot conveniently be sufficiently canvassed on this occasion. I agree 
that it raises a question of public importance. That, of itself, is not a decisive 
reason for refusing to exercise my jurisdiction at this stage. 

In my judgment, holding the view that I do that on the statement of claim 
as it stands the plaintiff must be regarded as an alien enemy, I have no alter- 
native but to take the view that there cannot be at any stage any doubt that this 
action cannot possibly succeed. In those circumstances I propose to accede 
to the defendant’s application, and to order that the statement of claim be 
struck out, subject to any application which counsel for the plaintiff may make 
for leave to amend. This course has been followed in a previous case, it is not 
objected to by counsel for the defendant, and as the matter is so vital to the 
plaintiff, if such an application is made, I shall be prepared to accede to it. 


Liberty to apply for leave to amend statement of claim. If no application made, 
statement of claim to be struck out. Leave to appeal granted. 


Solicitors : T’reasury Solicitor (for the applicant, the defendant in the action) ; 
William J. Stoffel (for the respondent, the plaintiff in the action). 


[Reported by B. ASHKENAZI, Esaq., Barrister-at-Law.] 
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R. v. BOTTRILL, Bx parte KUECHENMEISTER 


[Kine’s Benen Drvision (Lord Goddard, L.C.J., Croom-Johnson and 
Lynskey, JJ.), April 3, 1946. 


Crown Practice—Habeas Corpus —Interned alien enemy Availability of writ— 
Declaration of Government as to state of war—-Whether conclusive. 

Public Authorities—Act of State—Declaration of Government—State of war— 
Continued existence of country as a state—Whether conclusive . 

Aliens—Interned—Habeas corpus Availability of writ. 

In an application for a writ'of habeas corpus by an interned German 
national, who had resided in England for some time but had never been 
naturalised, a certificate was produced from the Secretarv of State for 
Foreign Affairs which stated (a) thatthe allied powers had assumed supreme 
authority with respect to Germany including all powers possessed by the 
German Government and other German authorities ; (6) that Germany 
still existed as a state and German nationality as a nationality ; and (c) 
that no treaty of peace or declaration of the allied powers having been made 
terminating the state of war with Germany, His Majesty was still in a state 
of war with Germany :— 

HELD : (i) the court had no right to go behind the certificate, but was 
bound by the statements therein contained ; consequently the applicant 
was still an alien enemy. 

(ii) an alien enemy interned by the Crown was debarred from applying for a 
writ of habeas corpus and the court had no power to grant a writ. 


[EDITORIAL NOTE. Lega! theory recognises no intermediate state between peace 
and war. The unconditional surrender of Germany in 1945, although putting an end 
to active hostilities, did not conclude the state of war between the two countries, and 
the certificate of the Foreign Secretary as to this, since it relates to a matter of state, is 
conclusive. 

The applicant, therefore, remains an alien enemy and no habeas corpus to secure 
his release from internment is available. This point was discussed also inthe case of 
Netz, p. 628 ante, and the same view expressed, namely, that as the Crown may in the 
exercise of the prerogative permit an alien enemy by licence to live in this country in 
time of war, so such licence may be withdrawn equally by the exercise of the prerogative, 
and no power exists in the courts to secure the release of the alien from the subsequent 
internment. 

As To DECLARATIONS OF THE CROWN as ACTS OF STATE, see HALSBURY, Hailsham 
Edn., Vol. 26, p. 247, para. 557; and ror Casss, see DIGEST, Vol. 38, pp. 5-8, Nos. 
3-16. 

AS TO THE AVAILABILITY OF A Writ oF HABEAS Corpus TO ALIENS, see HALSBURY, 
Hailsham Edn., Vol. 9, p. 703, para. 1202; and For Casgs, see DIGEST, Vol. 16, 
p- 253.] 

Cases referred to : 

*(1) Duff Development Co., Ltd. v. Kelantan Government, [1924] A.C. 797; 38 Digest 
7,14; 93 L.J.Ch. 343; 131 L.T. 676. 

*(2) R. v. Vine Street Police Station Superintendent, Ex p. Liebmann, [1916] 1 K.B. 
268 ; 2 Digest 157, 276; 85 L.J.K.B. 210; 113 L.T. 971.- 

*(3) Ex p. Weber, [1916] A.C. 421; 2 Digest 141, 167; 85 L.J.K.B. 944; 114 L.T. 
214; affg., [1916] 1 K.B. 280n. 

*(4) R. v. Home Secretary, Ex p. L., [1945] 1 K.B. 7; 114 L.J.K.B. 229. 

APPLICATION for a writ of habeas corpus. The facts are fully set out in the 
judgment of Lorp Gopparp, L.C.J. 

John G. Foster for the applicant. 

The Attorney-General (Sir Hartley Shawcross, K.C.), and Hon H. L. Parker 
for the Crown. 


Lorp Gopparp, L.C.J.: In this case counsel for the applicant moves the 
court for a writ of habeas corpus on the instance of one Kuechenmeister, who 
apparently is detained at the present time at the Beltane School, Queensmere 
Road, Wimbledon, and this motion is directed to the commandant of that place 
with a view to his being released. ; 

It appears that the applicant was a German national. He was born in Ger- 
many in 1896, and came to England in 1928, where he lived but nover became 
naturalised. He returned to this country after residence in Hiro and he was 
gent overseas in the Arandora Star, which was sunk by enemy action, from 
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which he escaped. Then he returned to this country in Mar., 1945. after he 
had been in Australia. On returning to this country, we do not know how— 
the affidavit does not tell us how or in what circumstances he came back to this 
country—he was detained at the Beltane School, Wimbledon, in what is called 
an internment camp, and from that he applies to be discharged. 

The court has been furnished by the Attorney-General, who appears for the 
Crown in this case, with a certificate from His Majesty’s Secretary of State for 
Foreign Affairs, which states : 


(1) Under para. 5 of the preamble to the declaration dated June 5, 1945, of the 
unconditional surrender of Germany, the Governments of the United Kingdom, the 
United States of America, the Union of Socialist Soviet Republics and France, assumed 
“supreme authority with respect to Germany, including all the powers possessed by the 
German Government, the High Command, and any state, municipal or local government 
or authority. The assumption for the purposes stated of the said authority and powers 
does not effect the annexation of Germany.” (2) That in consequence of this declara- 
tion Germany still exists as a state and German nationality as a nationality, but the 
Allied Control Commission are the agency through which the government of Germany 
is carried on. , (3) No treaty of peace or declaration of the allied powers having been 
made terminating the state of war with Germany, His Majesty is still in a state of 
war with Germany, although, as provided in the declaration of surrender, all active 
hostilities have ceased. 


Inviting the court to take that certificate, the first point taken by counsel for 
the applicant was that matters of law arose upon it and that it was for the 
court to decide whether or not Germany still existed as a country and whether 
a state of war still existed, as I understand him to say, between that country 
and His Majesty, his contention being that as the German Government ceased 
to exist there was no German state and, therefore, there was no one with whom 
His Majesty was at war. But the Secretary of State on behalf of His Majesty 
has certified to this court that His Majesty is still in a state of war with Germany. 

It is my opinion that it is not open to this court to go behind that certificate 
in any way and if authority is needed for it our attention has been called to 
Duff Development Co., Ltd. v. Government of Kelantan (1), where Lorp Fintay 
said ( [1924] A.C. 797, at p. 815): 

There is no ground for saying that because the question involves considerations of 
law these must be determined by the courts. The answer of the King, through the 
appropriate department, settles the matter whether it depends on fact or on law. 


Therefore, as it seems to me, this court has no right to go behind the certificate 
which has been presented to us from the Secretary of State, and we are bound to 
take it that at this present moment there is a state of Germany, the government 
of which is being conducted by the allied powers, but that His Majesty is still 
in a state of war with Germany. That being so, German subjects are still alien 
enemies and this gentleman on whose behalf the court is moved is an alien 
enemy. The cout has no right to consider him as otherwise than a subject 
of a state with which His Majesty is at war. 

The next point that is taken is that in spite of his being an alier enemy he 
is entitled to be released, because it is said that the right to intern him depends 
entirely upon a decision of this court in 1915 in Ex p. Inebmann (2), and that 
the reasoning on which that case was based no longer applies. It is said that 
Liebmann’s case (2) decided ar alien enemy could be treated as a prisoner of 
war and that the reason for that was because enemy civilians might be equally 
as dangercus to this countiy as alien soldiers or persons in the armed forces 
of the enemy state. Whatever were the reasons which moved the court in 
Liebmann *s case (2) to come to the conclusion that they did, there is no doubt 
in my mind that what was decided in that case was that an alien enemy could not 
have resort to this court for a writ of habeas corpus so long as a state of war 
existed and as long as he was interned. » That seems also to have been decided 
by the Court of Appeal in Ex p. Weber (3). The case afterwards went to the 
House of Lords on the question whether the man could change his nationality 
in time of war. The House of Lords, affirming the Court of Appeal on that 
point, did not even think it necessary to discuss the question. It was taken fo 
granted once he was an alien enemy that he could not have a writ of habeas corpus 

Then there have been other cases to which it is not necessary to refer in detail 
until we come down to a case recently decided in this court R. v. The 
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Home Secretary, Ex p. L. (4), in which it was laid down in the clearest possible 
terms that an alien enemy had no right to apply to this court for a writ of habeas 
corpus. It seems to me, whatever the grounds that may have been given in 
Liebmann’s case (2) influencing the court in coming to the decision that they did, 
in my opinion, at common law, that was and always has been the law. His 
Majesty can always allow any alien, the subject of any state with which he is at 
war, to remain in this country, carry on his business and live as an ordinary 
citizen. One knows during the Napoleonic Wars ard other wars in which this 
country has been engaged very frequer tly it was done. French subjects lived 
in this country and were allowed to live in this country, carry on their business 
and reside as ordinary citizens. So long as they are doing that it is presumed 
they are doing so by the licence of the Crown, but the Crown can withdraw 
that licence at any time: When the Crown thinks it necessary, in the interests 
of the safety of this country, to deprive an alien enemy of that right, the Crown 
withdraws the licence to live in the way he has been living and, by imprisoning 
him, the Crown considers, in the interests of the State, the alien enemy should 
no longer be allowed to remain here in the position he has been in and restores 
him (if one may so put it) to the status of an alien enemy and a person who 
should be put under restraint for the safety of the state. 

In those circumstances it seems to me the decisions which are binding on this 
court—and, as it seems to me, also on the Court of Appeal—show perfectly 
clearly that once the Crown has taken that step with regard to an alien enemy 
the alien enemy is debarred from applying for a writ of habeas corpus and this 
court has no power to grant a writ. 

The consequence is that the application fails and must be dismissed. 

Croom-JOHNSON and LynskEy, JJ., agreed. 

Application dismissed. 

Solicitors: Marsh & Ferriman, Worthing (for the applicant) ; Treasury 
Solicitor (for the Crown). 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


INLAND REVENUE COMMISSIONERS v. AYRSHIRE 
EMPLOYERS MUTUAL INSURANCE ASSOCIATION LTD. 
[House oF Lorps ( Lord Thankerton, Lord Macmillan, Lord Wright, Lord 
Simonds and Lord Uthwatt), February 25, March 29, 1946.] 
Income Tax—Mutual insurance association—Surplus arising from transactions 
with members— Whether assessable—Finance Act, 1933 (c. 19), s. 31 (1). 
The respondent association was incorporated as a company limited by 
guarantee. It had no share capital and its transactions were exclusively 
with its own members. Its purpose was to insure its members on the 
mutual principle against liability for injuries to their workmen. An 
assessment to income tax was made on the association for the year ended 
Apr. 5, 1936, on a sum representing the estimated surplus arising in that 
year from the insurance transactions of the association with its members. 
The question for consideration was’ whether this surplus was assessable 
to income tax by virtue of the Finance Act, 1933, s. 31 ( Ly 
Hetp : (i) the definition of “company or society ” in sub-sect. (7) of 
sect. 1 of the Act limited the members referred to in sub-sect. (1) of that 
section to members of an incorporated company or society and could not 
include contributor-participators, in an exclusively mutual insurance 
scheme, who were not members of the incorporated company or society, 
he insurers. ; 
et it. ch not eee or non-membership which determined immunity 
from or liability to tax; it was the nature of the transactions; if the 
transactions were of the nature of mutual insurance the resultant surplus 
was not taxable, whether the transactions were with members or non- 
ger ise wor transactions ”’ in sect. 31 (1) were ex hypothest transactions 
in which the element of mutuality was an integral, essential and inseparable 


part. 
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(iv) the surplus from the transactions of the association with its members 
was, therefore, not assessable to income tax by virtue of s. 31 (1) of the Act. 
Decision of the First Division of the Court of Session, [1944] S.C. 421, 
affirmed. 
[EDITORIAL NOTE. Sect. 31 (1) was passed after a series of cases had decided that 
@ mutual insurance company was not liable to be taxed in respect of @ surplus arising 
from transactions of purely mutual insurance between the company and its members. 
Its intention was to render the surplus taxable. But it is held to have failed because 
it assumes erroneously that transactions with non-members are taxable : this is not 
so where the transactions are mutual insurance. The word ‘‘ members ” in the sub- 
section does not include contributor-participators in an exclusively mutual trans- 
action of insurance, and so far as the legislature intended the surplus in such cireum- 


stances to be taxable, the purpose fails. 
For THE Finance Act, 1933, s. 31 (1), see HALSBURY’S STATUTES, Vol. 26. 


p. 160. 
Cases referred to : : 
*(1) New York Life Insurance Co. v. Styles (1889), 14 App. Cas. 381 ; 28 Digest 59, 
300; 59 L.J.Q.B. 291; 61 L.T. 201; sub nom. Styles v. New York Life Insur- 
ance Co., 2 Tax Cas. 460. 
*(2) Municipal Mutual Insurance, Ltd. v. Hills (1932), 147 L.T. 62; Digest Supp. ; 
16 Tax Cas. 430. 


AprrraL by the Crown from a decision of the First Division of the Court of 
Session, reported ( [1944] S.C. 421.) The facts are sufficiently set out in the 
opinion of Lorp MAcMILLAN. ; 

The Attorney-General (Sir Hartley Shawcross, K.C.), the Lord Advocate (Reid 
Thomson, K.C.), Reginald P. Hills and Gordon Thomson, for the appellants. 

R. P. Morrison, K.C., and C. J. D. Shaw for the respondents. 


The House took time to consider its opinion. 


Lorp THANKERTON: My Lords, this appeal arises out of an assessment 
to income tax made on the respondent association for the year ended Apr. 5 
1936, on the sum of £13,492, being the estimated surplus arising in that year 
from the transactions of the association with its members. It is not disputed 
that the assessment was made on the footing that such surplus constituted 
profits chargeable to income tax by virtue of the Finance Act, 1933, s. 31, and 
could not otherwise be justified. On appeal, the Special Commissioners affirmed 
the assessment, and, on the requisition of the association, stated a case for the 
opinion of the Court of Session, the question of law being : 


_ Whether the surplus arising from transactions of insurance of the association with 
ela eh is assessable to income tax by virtue of the said sect. 31 (1) of the Finance 
ct, 


The case was heard by the First Division of the Court of Sessio i 
n, by whose inter- 

ea eee J ‘ae 20, 1944, the appeal was sustained and the pee ers of law 
submitted for their opinion was answered in the negative. H 
appeal by the Crown. F PY Seas 

It had been settled in a series of cases in this House, beginni i 

L , inning with WN. 

York Life Insurance Co. v. Styles (1) and ending with Municteat Manunt Tas 
ance, Lid. v. Hills (2), that the surpluses arising out of transactions of purely 
mutual insurance between an association and its members, or between an preset 
tion as insurers and the policy holders as the insured, were not assessable to 
income mee Hs ground of these decisions is well summarised by Lorp Mac 
MILLAN in the Municipal Insurance case (2) as follows : 
aay (2) ws (16 Tax Cas. 430, at p. 

The cardinal requirement is that all the contributors to 

Te the c 
entitled to participate in the surplus and that all the partioindtout Gane oe ae 
be contributors to the common fund ; in other words, there must be com ia id tit 
between the contributors and the participators. If this requirement is ee fi a the 
particular form which the association takes is immaterial mai ace 
and, earlier on the same page, he stated: 


« As the common fund is composed of sums provided by the contributors out of 


their own moneys, any surplus arisi Vg i ing ec aims ob 
s 8 ising after satisf vi i i 
4 g ying lai lously remains their 


. 


It may be added, however, by way of contrast, that such surpluses were held 


C 
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purposes of corporation profits 
Finance Act, 1920, s. 53 (2) 


liable to be included in computing profits for the 
tax, by virtue of the express provisions of the 
(A), the material part of which provides ; 


. . . profits shall include in the case of mutual tradin. 


; I concerns the surpl isi 
from transactions with members . . aaa 


_ The Crown concedes that the respondent association is a typical mutual 
insurance society, indemnifying its members in respect of claims by their work- 
men foi injuries arising out of accidents or alleged accidents, and its members 
being the only contributors and the only participators, and that the surpluses 
arising on its transactions would not have been assessable to income tax in view 
of the decisions already referred to, but the Crown maintains that such liability 


is imposed by the provisions of the Finance Act, 1933, s. 31, the material part 
of which enacts as follows : 


31.—(1) In the application to any company or society of any provision or rule relating 
to profits or gains chargeable under Case I of Sched. D (which relates to trades) . . . 
any reference to profits or gains shall be deemed to include a reference to a profit or 
surplus arising from transactions of the compamy or society with its members which 
would be included in profits or gains for the purposes of that provision or rule if those 
transactions were transactions with non-members, and the profit or surplus aforesaid 
shall be determined for the purposes of that provision or rule on the same principles 
as those on which profits or gains arising from transactions with non-members would 
be so determined. 

(3) It is hereby declared that in computing, for the purposes of any provision or 
rule mentioned in sub-sect. (1) of this section, any profits or gains of a company or society 
which include any income which is chargeable to tax by virtue of the foregoing pro- 
visions of this section, there are to be deducted as expenses any sums which: (a) 
represent a discount, rebate, dividend, or bonus granted by the company or society 
to members or other persons in respect of amounts paid or payable by or to them 
on account of their transactions with the company or society, being transactions which 
are taken into account in the said computation ; and (b) are calculated by reference 
to the said amounts or to the magnitude of the said transactions and not by reference 
to the amount of any share or interest in the capital of the company or society. 

(7) In this section the expression ‘‘ company or society ’’ means any incorporated 
company or society whether incorporated in the United Kingdom or elsewhere . . 


On behalf of the appellants counsel submitted three points of construction 
of sub-sect. (1) of the section. He maintained, in the first place, that the word 
‘““ members ’’—once used in the sub-section—should not be construed as confined 
to members of the company or society in the strict sense, but should be held to 
include contributor-participators in an exclusively mutual transaction of insur- 
ance, such as was the case in Municipal Mutual Insurance, Ltd. v. Hills (2), 
in which the members of the company were not parties to the mutual insurance, 
nor entitled to participate in any surplus arising thereon. In the second place, 
counsel contended that the phrase, “if those transactions were transactions 
with non-members ” did not mean that the two sets of transactions could be 
treated as identical, but only involved that, though the respondent association 
had no transactions with non-members, the transactions with their members 
were not to be treated as mutual transactions, and any surplus arising from 
them would be taxable profit. In the third place counsel contended that, on 
a proper construction, the sub-section provides that the surpluses are to be deemed 

e profits. ; 
peda first contention appears to me to be completely negatived by the 
defirition of ‘‘ company or society ”’ in sub-sect. (9), which limits the members 
referred to in sub-sect. (1) to members of an incorporated company or society, 
and cannot include contributor-participators in an exclusively mutual insurance 
scheme, who are not members of the incorporated company or society, who are 
the insurers. These contributor-participators would, accordingly, be included 
among the non-members referred to in the sub-section, and this would apparently 
create havoc in the second contention. In other words, the class of mutual 
insurance concerns exemplified by the Municipal Mutual Insurance case (2) 
will remain exempt from liability to assessment to income tax, and their trans- 
actions would fall to be included among “transactions with ear ede 8 
and the companies or societies who are struck at by the sub-section wou a y 
object to having their transactions treated as if they were transactions of that 


class of non-members. 
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It was hardly surprising that counsel stated that, if he was wrong in. hig first 
contention as to the meaning of ‘‘ members,”’ he was not prepared to say that 
he could succeed in the appeal. Accordingly, I find it unnecessary to deal 
further with his contertions, and I am of opinion that the appeal fails, and 
should be dismissed with costs, the judgment of the First Division of the Court 
of Session being affirmed. 


Lorp Macmittan: [read by Lorp Simonps]: My Lorps, the respondent 
association was assessed to income tax on a sum of £13,492 for the year ended 
Apr. 5, 1936. This sum represented the surplus arising from the association’s 
transactions of mutual insurance with its members. The question of law for 
determination is formulated in the case stated by the Special Commissioners 
as follows : 


Whether the gurplus arising from transactions of insurance of the association with 
its members is assessable to income tax by virtue of sect. 31 (1) of the Finance Act, 1933 


The Special Commissioners answered the question in the affirmative, but their 
decision was reversed by the First Division of the Court of Session on appeal. 
The Crown is now in turn the appelfant in your Lordships’ House. 

The association was incorporated in 1898 as a company limited by guarantee. 
It has no share capital and its transactions are exclusively with its own members. 
Its purpose is to insure its members on the mutual principle against liability 
for injuries to their workmen. The constitvtion of the association is typical of 
mutual insurance companies and its familiar provisions are fully set out in the 
opinion of Lorp FLeminG. In, a series of well known cases before the enactment 
of the Finance Act, 1933, this House held that a mutual insurance company was 
not liable to be taxed in respect of @ surplus arising from the excess of premiums 
contributed over claims met. The ground of these decisions was that such a 
surplus was not profit within the meaning of the Income Tax Acts, but. merely 
represented the extent to which the contributions of those participating in the 
scheme had proved in experience to have been more than was necessary to meet 
their liabilities. The balance or surplus was the contributors’ own money and 
returnable to them. Nothing had been earned and nobody had made a profit. 
Sect. 31.(1) of the Act of 1933 was passed after these decisions and no doubt 
in consequence of them. 

Counsel for the appellants with engaging candour submitted that he ought to 
succeed because, although the sub-section might not in terms fit the case, it 
was nevertheless manifest that Parliament must have intended to cover iit : 
if it did not cover it, then he could not figure any case which it could cover and 
Parliament must be presumed to have intended to effect something. I can 
imagine what he would have said had the case been the converse one of a 
taxpayer pleading that although the words of the charging enactment covered 
pace tie Mice RAR ard manifest that Parliament could not have intended 

o tax him. ith this deprecato refac 7 
id ers Rca hea tho Ye ry p e counsel endeavoured to attack the 

The structure of sect. 31 (1) is quite simple. It assumes that a surplus arisin 
from the transactions of an incorporated company with its members is ey: 
taxable as profits or gains. To render such a surplus taxable it enacts that the 
surplus, although in fact arising from transactions of the company with its 
members, shall be deemed to be something which it is not, namely a surplus 
arising from transactions of the company with non-members. The h othenes 
is that a surplus arising on the transactions of a mutual insurance hee: an 
with non-members is taxable as profits or gains of the company. But entered 
ately for the Inland Revenue the hypothesis is wrong. It is not RA ala 
or non-membership which determines immunity from or liability to tax; it Fs 
ie nature yd the hrcecibatae If the transactions are of the nature of ae 
Insurance, the resultant surplus is n i 
der Sine ta t t ides a ot taxable whether the transactions are 
ATE See ts oe vik Crown sought to make out that the expression “ trans- 

n-members *’ in the sub-section meant, transactions not of 
anutual character and submitted that a mutual transaction with a non b : 
was a contradiction in terms. But this is a misconception. There is athing 4 : 
hata a mutual insurance company entering into a contact of mutual ister! 
with a person who is not a member of the company. The argument will not fit 
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the terms of the sub-section. It is “‘ those transactions,’ that is, mutual trans- 
actions with members, which are to be treated as if they were transactions 
that is, mutual transactions, with non-members. But it is unnecessary to elaborate 
the point, for I find myself in complete agreement with the opinions expressed 
by the Lorp PRESIDENT (NORMAND) and ‘his brethren, which are as unanswerable 
as they are admirably lucid. 

The legislature has plainly missed fire. Its failure is perhaps less regrettable 
than it might have been, for the sub-section has not the meritorious object of 
preventing evasion of taxation, but the less laudable design of subjecting to 


tax as profit what the law has consistently and emphatically declared not to 
be profit. I should dismiss the appeal. 


Lorp WricuHt: (read by Lorp THANKERTON) My Lords, I do not feel that 
T can add anything to the brilliant and incisive judgment. of the Lorp PRESIDENT 
(NoRMAND) with which I am in complete agreement. His logic is unanswerable. 
I can see no escape from the conclusion at which he has arrived. The appeal 
should, in my opinion be dismissed. 


Lorp Stmwonps: My Lords, I am so fully in accord with the view felic- 
itously expressed by the LorD PRESIDENT (NORMAND) that I should be content 
to do no more than state my concurrence but for the argument addressed to 
the Hovse by counsel for the appellants. 

The case is an unusual one. The section under discussion, sect. 31 of the 
Finance Act, 1933, is clearly a remedial section, if that is a proper description 
of a section intended to bring further subject-matter within the ambit of 
taxation. It is at least clear what is the gap that is intended to be filled and 
hardly less clear how it is intended to fill that gap. Yet I can come to no other 
conclusion than that the language of the section fails to achieve its apparent 
purpose and I must decline to insert words or phrases which might succeed 
where the draftsman failed. 

T need not restate the facts of the present case or the history or judicial 
decisions which led to the enactment here in question. The vital words for 
your Lordships’ consideration are : 

. . . @ profit or surplus arising from transactions of the company or society with its 
members which would be included in profits or gains for the purpose of that provision 
or rule [i.e., under Case I of Sched. D] “if those transactions were transactions with 
non-members.” 

Counsel for the appellants argued, and there was, I think, some force in his 
argument, that in the passage I have cited the expression “ non-members bd 
means persons who are not contributors to and participators in a mutual 
insurance scheme and does not mean persons who are in the strict sense not 
members of a company or society according to its contitution or rules. The 
badge of membership, he said, for the purpose of this section is contribution 
and participation in some mutual scheme. I do not think it necessary to decide 
this question, which may in other connections have far-reaching importance. 
For, assuming for this purpose that the argument 1s so far well founded counsel 
is still faced with a difficulty which appears to me, as It did to the Lorp 
PRESIDENT (NoRMAND) to be insuperable. For the hypothetical profit or surplus 
with which the section deals is one that is-assumed to arise out of “ those trans- 
actions” with ‘‘ non-members.” What are “ those transactions ?” They 
are ex hypothesi transactions in which the elemert of mutuality is an integral 
essential and inseparable part. How then can the two factors coalesce ? On 
the one hand a transaction in which mutuality is essential, on the other hand a 
rty to that transaction who by the postulated definition of non-member 
is excluded from any transaction which involves just that element of mutuality. 
It follows that upon an initial assumption in favour of counsel the section 
becomes meaningless and the hypothetical profit or surplus indeterminable. 
The appeal must, in my opinion, be dismissed. — . “ 

Lorp Uruwatt: My Lords, this case was dealt with by the First Division 
of the Court of Session and argued in this House by the appellants upon the 
assumption—dictated by the form of the case stated—that the relevant eae 
of the contracts of insurance between the company and its members shes ae 
that, apart from the Finance Act, 1933, 8. 31, no taxable profit could t wey 
arise to the company. Into the validity of this assumption it 1s not permissible 
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to enter. The assumption implies that in the case of a member all those terms 
in the articles of association which secure to him rights in respect of surplus 
contributions—as those articles stand at the date of his contract of insurance— 
enter-into and form part of the contract of insurance. The member therefore 
as respects surplus contributions can rely not only on his rights as a member 
of the company under the articles but also on his contractual rights. 

Upon the construction of sect. 31 it is, in light of the definition of company 
or society, beyond dispute that the members there referred to are members of the 
company or society under consideration. The subsection brings within the 
compass of profits or gains for purposes of income tax the surplus which would 
arise if transactions with members were transactions with non-members. The 
status of membership and all that results from that status are to be ruled out. 
But there the section stops. 

The ruling out of the status of membership and its consequences leaves un- 
affected the substance of the contract and in that there is inherent the right 
in respect of surplus contributions. There is therefore—on the assumption made 
—no sum finding its origin in payments under the contract which can enter 
into the ‘‘ profit or surplus ”’ referred to in the section. 

I would dismiss the appeal. 

Appeal dismissed. 

Solicitors : Solicitor of Inland Revenue (for the appellants) ; Alien & Overy, 
agents for J. & R. A. Robertson, W.S., Edinburgh (for the respondents). 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.| 


DONCASTER AMALGAMATED COLLIERIES LTD. v. BEAN 
(INSPECTOR OF TAXES) 


[House or Lorps (Viscount Simon, Lord Thankerton, Lord Wright, Lord 
Porter and Lord Simonds), January 29, 30, 31, March 22, 1946.] 


Income Tax—Deduction against profits—Coal mine—Statutory obligation to remedy 
damage to district drainage system resulting from subsidence—-Contribution | 
tu scheme releasing mine owner from statutory obligation—Contribution payable 
by instalments— Whether capital or revenue expense. 

The Doncaster Area Drainage Act, 1929, s. 9 (1), imposed on mineowners, 
working or proposing to work minerals under lands within the Doncaster 
district, certain obligations to obviate or remedy any decrease in the 
efficient working of the drainage system in that district. The appellant 
company .was & mine owning company, in that district, which, in respect 
of the working of a rich seam of coal, had carried its extraction forward 
to a point at which faces could no longer be pushed further forward without 
the risk of subsidence, which would destroy the efficiency of the surface 
drainage system, unless the appellant company discharged its statutory 
duty of obviating this result at its own expense. The discharge of this 
duty did not necessarily involve only revenue expenditure ; it might easily 
have entailed very heavy capital expenditure. The appellant company 
investigated the possibility of carrying forward their workings by first 
executing works to avoid subsidence of the surface. |The cost was roughly 
estimated at £68,000 but the scheme was never developed in detail, because 
the drainage board devised a comprehensive scheme of extensive drainage 
work which would benefit both parties. An agreement was entered into 
whereby the appellant company undertook to contribute a certain pro- 
portion, not to exceed £39,000, towards the capital cost of the scheme, 
together with a proportion of the cost of the loan charges. This payment 
with interest was spread over a number of years. The Commissioners for 
the General Purposes of the Income Tax Acts held that two payments 

, for the years 1940-41 and 1941-42 were made by the appellant company 
as indivisible sums under their agreement with the drainage board in order 
to fulfil their obligations under the Doncaster Area Drainage Act, 1929, 
and were a permissible deduction. It was contended on behalf of the 
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appellant company, inter alia, that, on a proper construction of sect. 9 (1) 
of the 1929 Act, any expenditure incurred in fulfilment of the obligations 
thereby imposed on the appellant company must necessarily be expenditure 
chargeable against revenue and not capital expenditure :— 

HELD : (i) it was not strictly accurate to say that the payments were 
made ‘in order to fulfil’ the appellant company’s obligations ; the pay- 
ments were made because, if the drainage board carried out its own scheme 
the appellant company would be able to win coal without incurring the 
burden which would otherwise fall upon it under the Act of 1929; 
the obligations remained, but the occasion for fulfilling them was largely 
avoided. 

(ii) the expenditure by the appellant company, under sect. 9 (1) of the 
Act of 1929, would not necessarily be of the nature of revenue expenditure 
and the actual outlay which obviated such expenditure could not, there- 
fore, be held to be substituted for revenue expenditure. 

(iii) the Act of 1929 should not be construed in such a way as to exclude 
inquiry as to the nature of the expenditure in a particular case ; it followed 
that the Commissioners’ decision was based on an error in law. 

(iv) the natural course, if circumstances admitted of it, would be to 
send the case back for the Commissioners to find waat was the nature of the 
expenditure contemplated, and that would be a question of fact; but 
reference back could not be effective, for inquiry as to the details of an 
unexecuted scheme which was never worked out was bound to be abortive ; 
it followed that the appellant company had failed to prove that the deduc- 
tions claimed were justified and the appeal must be dismissed. 

(v) the same conclusion might be reached if the payments made were not 
regarded as substituted for the discharge of obligations under the Act of 
1929, but rather as sums paid to secure “ an enduring advantage,’ and the 
outlay could rightly be classified as capital also on that ground. 

Decision of the Court of Appeal ( [1944] 2 All E.R. 279) affirmed. 


[EDITORIAL NOTE. The onus is on the taxpayer to show that a payment is a revenue 
expenditure suitable for deduction in arriving at profits assessable under Sched. D, 
Case I. The expenditure under the Drainage Act considered in this case did not neces- 
sarily involve @ revenue expenditure ; it might have involved much heavy capital 
expenditure. As it is impossible to apportion the payments between capital and 
revenue, no deduction is justifiable. Alternatively it is held that the payments were 
sums paid to secure an “ enduring advantage”? within Lorp Cavez’s dictum in 
Atherton’s case (3) and are disallowable on that ground. 

As To EXPENSES OF MINES, see HALSBURY, Hailsham Edn., Vol. 17, p. 141, paras. 
290, 291; and ror CASES, see DIGEST, Vol. 28, pp. 42-56, Nos. 215-283. ] 


Cases referred to : 
(1) Boyce v. Whitwick Colliery Co., Ltd., Coaliille Urban District Council v. Boyce 
(1934), 151 L.T. 464; Digest Supp.; 18 Tax Cas. 655. 
(2) Anglo-Persian Oil Co., Ltd. v. Dale, [1932] 1 K.B. 124; Digest Supp.; 100 
L.J.K.B. 504;° 145 L.T. 529. ; 
(3) British Insulated & Helsby Cables v. Atherton, [1926] A.C. 205; 28 Digest 52, 
264; 95 L.J.K.B. 336; 134 L.T. 289. 

APPEAL by the taxpayer from a decision of the Court of Appeal (Scorr and 
pu Parca. L.JJ., and UTHwatt, J.), given on July 26, 1944, and reported 
[1944] 2 All E.R. 279. The facts are fully set out in the opinion of VIscoUNT 
Sm™on. , i 

Sir Cyril Radcliffe, K.C., and J. H. Stamp for the appellants. 

Sir Patrick Hastings, K.C., and Reginald P. Hills for the respondent. 


Viscount Simon: My Lords, this appeal arises from a case stated for the 
opinion of the High Court by the Commissioners for the General Purposes of 
Income Tax for the Division of Doncaster Borough. The Commissioners 
decided, subject to the case stated, that the present appellant was entitled 
to deduct two sums of £1,666 13s. 2d., and £2,176 10s. in arriving at its profits 
for purposes of assessment to income tax under Case I of Sched. D for the years 
1940-41 and 1941-42 respectively. These sums were paid by the appellant 
to the Dun Drainage Commissioners (hereinafter called ‘‘ the drainage board *) 
pursuant to an agreement dated Sept. 28, 1939, made between them relating to 
certain drainage work to be carried out by the board. 
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In the High Court MacnaGHTEN, J., dismissed the Crown’s appeal, holding 
that the deductions were justified, but the Court of Appeal (Scott and pu 
Parca, L.JJ., and Urxuwatt, J.) reversed this decision. 

The circumstances out of which the controversy has arisen are as follows. 
By the Doncaster Area Drainage Act, 1929, s. 9 (1), if is provided that : 


it shall be the duty of every mine owner working or proposing to work minerals 
under the lands situate within the Doncaster district . . . to construct and maintain 
in proper condition such works and do such things as may, by reason of any subsidence 
which results or may result from the working of the minerals, be requisite in order 
to obviate or remedy, so far as having regard to all the circumstances of the case is 
reasonably necessary, any loss of efficiency which has arisen or may arise in the drainage 
system and drainage works of the Doncaster district. 


The appellant, in respect of the working of a seam of coal known as the Park- 
gate seam, had carried its extraction forward to faces which were within 400 
to 600 yards short of a position vertically under an important “watercourse 
on the surface known as the Mill Brook, which there ran close to and roughly 
parallel with the London and North Western Railway mainline. There remained 
unworked in this seam some 5,000,000 tons of coaJ, which would take six or 
seven years to extract, but the faces could not be pushed further forward without 
risk of subsidence, which would destroy the efficiency of the surface drainage 
system unless the appellant discharged its statutory duty of obviating this result 
at its own expense. It is particularly to be noticed, as Scott, L.J., observed 
( [1944] 2 All E.R. 279, at p. 281), that the discharge of this duty does 
not necessarily involve only revenue expenditure: it might easily entail 
very heavy capital expenditure, not only in raising the banks of many 
miles of watercourses, the floor of which would be lowered by subsidence, or in 
constructing new raised channels, but also in erecting expensive pumping 
stations or the like. In 1937 the appellant investigated the possibility of carrying 
forward their workings in the Parkgate seam under the Mill dyke and the 
railway by first executing works to obviate subsidence of the surface such as 
were called for in sect. 9, but for reasons now to be stated the scheme was never 
developed in detail. The cost was roughly estimated at £68,000. Barker 
Walker & Co., Ltd., who owned the neighbouring Bentley colliery, was also 
preparing a scheme to discharge their corresponding liabilities. 

The areas in question were part of a much larger area for the surface drainage 
of which the drainage board had a responsibility. The drainage board had 
been created e statutory body in 1873, and on the passing of the Land Drainage 
Act, 1930, became also an internal drainage board for the purposes of that ‘ke 
within the area of the River Ouse Catchment Board. 

The drainage board now devised a comprehensive scheme of extensive drainage 
work, including five pumping stations, covering a wider area than that vith 
which the appellant and Barker Walker & Co. were concerned, but including that 
area, inasmuch as the scheme, by diverting upland water, would get rid of the 
necessity of preserving the use of the Mill dyke to carry the water thus diverted 
The execution of such a scheme would benefit all three parties, and according] 
the appellant and the drainage board entered into an agreement dated Sept. 
28, 1939, by which, in consideration of the board’s undertaking to execute ete 
maintain the scheduled works, the appellant was to contribute one-third of 
the capital cost of the scheme, the contribution not in any case to exceed £39 000 
together with a proportion of the cost of the loan charges. This pa ee 
with interest, was spread over thirty years and the two sums now dealt with in 
the case stated represent two instalments of it. A corresponding agreement Hi 
presumably made between the drainage board and Barker Walker & Ons es 

Before the Commissioners, the present appellant raised no point as to an h 
of the instalments as represented interest, since if this was not allowed fate 
deducted as revenue expenditure it was in the nature of an annual : t 
from which tax could be deducted when payment was made paymen 

The Commissioners’ decision was phrased as follows : 


» We are of opinion that the payments of £1,666 13s. 2d. f 

, . 2d. th - 
£2,176 10s. for the year 1941-42 were made as indivisible Siccas sendine thesia ee Sees 
with the Dun Drainage Commissioners in order to fulfil their obligations under the 
Doncaster Area Drainage Act, 1929, and are a permissible deduction 


G 


-”™ 
: 


H.L.}] DONCASTER COLLIERIES, LTD. v. BEAN (Viscount Simon) 645 


It is from this decision that the Crown appealed as being erroneous in point of law. 

The language of the decision calls for some exegesis. It is agreed by the 
appellant’s counsel that the last phrase should be understood to mean “ and 
are therefore a permissible deduction.’ Moreover, it is not strictly accurate 
to say that the payments were made “ in order to fulfil” the appellant’s obliga- 
tions. The payments were made because, if the drainage board carried out its 
own scheme, the appellant would be able to win coal without incurring the 
burden which would otherwise fall upon it under the Act of 1929. The obliga- 
tions remained, but the occasion for fulfilling them was largely avoided. 

But apart from these refinements, there is, as it seems to me, a simpler con- 
sideration which shows that the appeal must fail. No doubt the contribution 
made by the appellant is not necessarily to be treated as its capital outlay 
merely because it counts as capital, or is spent to produce capital, in the hands 
of its recipient the drainage board. No doubt, too, a lump sum payment may 
retain the quality of a revenue expenditure when it represents the commutation 
of a series of annual revenue payments, just as the discharge of a capital debt 
by annual instalments does not change its nature : Boyce v. Whitewick Colliery 
Co. Lid. (1), (18 Tax Cas. 655, per Romer, L.J., at p. 686.) Here, however, 
expenditure by the appellant under sect. 9 (1) of the Act of 1929 would not 
necessarily be of the nature of revenue expenditure, as Scorr, L.J., pointed 
out, ( [1944] 2 All E.R. 279, at p. 281) and the actual outlay which obviated 
such expenditure cannot therefore be held to be substituted for revenue expen- 
diture. Row.att, J., in Anglo-Persian Oil Co. Lid. v. Dale (2) (16 Tax Cas. 
253 at p. 260) observed that when it is contended that a single payment may 
be charged against revenue on the ground that it obviates a series of annual 
expenses, the question still remains whether the annual expense which it 
supplants was itself chargeable against revenue. I do not think the Act of 1929 
should be construed in such a way as to exclude inquiry as to the nature of the 
expenditure in a particular case, and it follows that the Commissioners’ decision 
is based on an error in law. The natural course, if circumstances admitted of 
it, would be to send the case back for the Commissioners to find what was the 
nature of the expenditure contemplated, and this would be a question of fact : 
but, as counsel for the appellant admits, this reference back could not be effective, 
for inquiry as to the details of an unexecuted scheme which was never workod 
out is bound to be abortive. It follows that the appellant has failed to prove 
that the deductions claimed are justified. 

The same conclusion may be reached if the payments made are not regarded 
as substituted for the discharge of obligations under the Act of 1929, but rather 
ag sums paid to secure “‘ an enduring advantage ”’ within the proper application 
of Lord Cave’s phrase in Atherton’s case (3). UTHwartT, J., said in the Court of 
Appeal ( [1944] 2 All E.R. 279 at p. 285) : 


_. the result of the transaction clearly was that the value of the particular coal 
measures—a capital asset remaining unchanged in character—was increased both 
for use and exchange. There was, therefore, as the result of the transaction, brought 
into existence, not indeed an asset, but “an advantage for the enduring benefit of the 
trade of the company.” 


I agree, and would consider it right to classify this outlay as capital expenditure 
on this ground also. The borderline between revenue and capital expenditure 
ig sometimes difficult to draw, and there may be cases in which the conclusion 
is properly reached by the Commissioners as a question of fact which will not 
be disturbed. But where, as here, the Commissioners find facts which in law 
must lead to the conclusion that the item falls into one class and not into the 
other, or reach their result by misconstruing the language of a statute, the 
error can be corrected on appeal. — x 
I move that the appeal be dismissed with costs. 


, KERTON: My Lords, Lorp Simon has stated the material facts 
a hey. provisions, rae I need not recapitulate them. At the close of Ne 
argument on behalf of the appellant company, counsel admitted that if he faile 
in his leading argument the appeal must be dismissed. The leading arg enent 
submitted by the appellant was that, on a proper construction of sect. 9 of the 
Doncaster Area Drainage Act, 1929 (Part II), and, in particular of “Aout ( 1) 
of that section, any expenditure incurred in fulfilment of the obligations thereby 


LR. 401-48. * 
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imposed on the appellant must necessarily be expenditure chargeable against 
revenue, and not capital expenditure. The appellant agreed that this was the 
meaning of the decision of the Commissioners in para. 18 of the case stated. 
My Lords, I am unable to find any words in sect. 9 of the Act of 1929 which 
suggest any limitation to revenue expenditure ; on the other hand, it appears 
to me that it might very well be found that it was necessary or expediens to 
construct works involving expenditure of a’capital nature. That is sufficient 
reason for rejection of the appellant’s leading argument. It follows that the 
decision of the Commissioners was erroneous in point of law, and, in ordinary 
course, the case would have to be remitted to the Commissioners in order that 
the expenditure in question might be disintegrated into separate amounts of 
revenue and capital expenditure, but counsel has stated that such a remit 
would be abortive, as the sums paid to the Dun Drainage Commissioners under 
the agreement of Sept. 28, 1939, were not capable of such disintegration, and he 
further agreed that the necessary consequence was a failure on the appellant’s 
part to establish that the payments in question formed a proper deduction in 
computing the company’s profits. 

In these circumstances, the appeal fails and should be dismissed, and the 
order of the Court of Appeal should be affirmed. 

Lorp Wricut [read by Lorp Simonps]: My Lords, I have had an oppor- 
tunity of studying in print the opinion of Lorp Simon and have nothing to add. 
I think the appeal fails and should be dismissed. 

Lorp Porter: My Lords, I concur. 

Lorp Simonps: I also concur. 

Appeal dismissed. 
Solicitors: Bird & Bird, agents for C. M. H. Glover, Doncaster (for the 
appellant) ; Solicitor of Inland Revenue (for the respondent). 
[Reported by C. St.J. NicHouson, Es@., Barrister-at-Law.] 


WILLIAM A. JAY AND SONS v. J. S. VEEVERS, LTD. 


[ManoHESTER WINTER AssizEs (Lynskey, J.), March 8, 14, 1946.] 


Negligence—Contributory negligence—Apportionment of liability—Assessment of 
lien fee art Reform (Contributory Negligence) Act, 1945 (c. 28), 
wel: 

In an action and counterclaim for damages for negligence arising out of a 
collision between two motor lorries, it was found on the facts that the 
drivers of both vehicles were guilty of negligence, that the negligence 
of each contributed to the accident and was contemporaneous, but that 
the driver of the plaintiffs’ lorry-had the greater share of blame in that he 
had created the emergency. Under the Law Reform (Contributory Negli- 
gence) Act, 1945, both parties were entitled to succeed on their claim for 
damages notwithstanding their contributory negligence :— 

HELD : (i) following the principle established in the Admiralty Division 
as to assessment of damages, on the facts of the case liability should be 
apportioned as to two-thirds on the plaintiffs and as to one-third on the 
defendants, with the result that the plaintiffs were entitled to recover 
one-third and the defendants two-thirds of the respective sums claimed 
by them. 

(ii) in order to avoid doublé taxation, the plaintiffs were to have no costs 
and the defendants were to have. one quarter of the costs of the claim and 
counterclaim and the taxation costs. 


(EDITORIAL NOTE, The Contributory Negligence Act, 1945, introduced into 
common law actions the principle of apportionment of liability in case of contributor 
negligence. This has always been the rule in Admiralty practice, and the judge BK 
sequently assesses the damages, so far as possible, as they would have been assessed in 
Admiralty proceedings. On the question of costs, the Court of Appeal in Cinema 
stele Lid. v. outs nat Pleasures, Ltd., [1945] 1 All E.R. 440 expressed a very 

view against double taxation, and th in tl i 
designed to avoid the necessity for this. emesis” ictus co * 
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As TO CONTRIBUTORY NEGLIGENCE, see HALSBURY, Hailsham Edn., Vol. 23, 
pp. 679-684, paras. 963-967, and Supplement ; and ror CassEs, see DIGEST, Vol. 36 
pp. 109-118, Nos. 726-790, and Supplement. ] , 


Action and counterclaim for damages for negligence. The facts are fully 
set out in the judgment. 

F. E. Pritchard, K.C., and R. Gordon Clover for the plaintiffs. 

A. D. Gerrard, K.C., and T. M. Backhouse for the defendants. 


Lynskey, J.: In this case William A. Jay & Sons are claiming damages 
from Veevers, Ltd., for damages to their Morris light motor lorry, and the 
defendants are counterclaiming against the plaintiffs for damage to their Dennis 
motor lorry. 

The claim and counterclaim arise out of a collision which took place a few 
minutes after nine on Aug. 24, 1945. On that occasion the plaintiffs’ lorry 
was coming along Stott Lane intending to turn into the Eccles Old Road and 
proceed in the direction of Manchester. The defendants’ lorry was coming 
down the road from Manchester to Eccles along the Eccles Old Road, and 
just near the junction, or at the junction, of the two roads these two vehicles 
came into collision, and the defendants’ lorry, after the collision, went on and 
mounted the footpath and ran into a low stone wall, doing some little damage 
to the low stone wall. 

As is usual in this type of case, I have two quite contradictory stories. 
The plaintiffs’ driver says he came up Stott Lane towards the junction. He 
was not doing more than 10 miles an hour. He got to the junction and stopped, 
and having stopped, he looked to his left and saw nothing coming from Eccles, 
and looked right and says he saw the defendants’ motor lorry something between 
150 and 200 yards away down the Manchester Road. Having stopped and seen 
that, he restarted his lorry, proceeded to cross the road and then, just getting 
on the second set of tramlines, he says he saw the defendants’ motor lorry, 
out of control, skidding along the road, so he stopped with his vehicle practically 
across the two lots of tramlines. Defendants’ lorry came on, struck his vehicle 
and knocked him round two o. three yards, and then went into the wall. His 
story about stopping at the entrance of the other road, and of his second 
stopping is uncorroborated by any witness. On the other hand, Auster- 
berry, who was unconnected with either party, was standing at Lancaster 
Roa, and he says from there he saw the plaintiffs’ lorry coming up Stott Lane 
at a not unreasonable speed—he put it at 10 miles per hour. Atter seeing it 
approach the corner—it had not reached the corner—he turned round, having 
heard another. motor lorry, which was the defendants’ motor lorry, coming 
from the Manchester direction, and, at the time he. could see the plaintiffs’ 
motor lorry, the defendants’ lorry was still some 20 yards away from Lancaster 
Road. He says as soon av he saw the speed of the vehicle coming from Man- 
chester, which he puts at 30 to 35 miles an hour, and saw the other vehicle coming 
out, he thought a collision was inevitable. 

On the other hand, the driver of the defendants’ motor lorry says he was 
proceeding along what is, admittedly, the major road. His speed was 28 to 
30 miles per hour, and as he was approaching the junction, looking through 
some trees, he saw the plaintiffs’ lorry, on the correct side of the road, some 20 
yards down the road. Being on the major road, he anticipated that the plaintiffs 
lorry would stop at the corner or, at any rate, slow down sufficiently to give 
him the right of way. He proceeded on his way, and as he neared the corner 
he realised, when about 30 yards away, that the plaintiff would not stop. He 
thereupon applied his brakes and pulled to the other side of the road, but the 
plaintiffs’ lorry came on and the impact took place, possibly op the nearside of 
the tramlines. The result was his lorry al according to him, against the 

b, and bounced again against the stone wall. ; 
nage a ae paane at first’ sight, makes it difficult to think that the 
defendants’ driver was so near to this turning as to be able to avoid the accident 
had he been keeping a proper look-out. On the other hand, I am satisfied, 
having taken Austerberry’s evidence into account, that the plaintiffs’ lorry 
coming out of the minor. to the major road, if it had seen the other lorry, ought 
not to have tried to cross the main road as it did, and at the time it did. 
I am, therefore, of the opinion, that the driver of the plaintiffs’ lorry was guilty 
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of negligence in coming out at the time he did. I think the plaintiffs’ lorry 
created the emergency here, but equally, I think the defendants’ driver was not 
keeping as good a look-out as he ought to have done. I think probably he did 
see the-lorry through the trees some distance away and anticipated it would 
stop, and for the time being lost interest in it. He saw, too late, that it was 
coming out, and therefore he put on his brakes, and swerved to the right in a 
last endeavour to avoid the accident. 

In my view, both drivers were guilty of negligence and the negligerce of each 
contributed to the accident. So far as last opportunity was concerned, they 
each put themselves into & position where they had not a last opportunity, 
because their negligence was contemporaneous and it was too late for either 
to avoid the accident. The plaintiffs’ lorry, being angled across the road, 
obstructing the greater part of the roadway, could not do anything to avoid 
the accident. The result is that I find the drivers of both vehicles are to blame. 
When this accident happened on Aug. 24, 1945, the Law Reform (Contributory 
Negligence) Act, 1945, had come into force, so that the law which applied before 
this Act was passed (i.e., that parties guilty of negligence had no claim) disap- 
peared, and the result is that I am finding both parties entitled to succeed. 
The plaintiff is entitled to succeed on his claim to damages, notwithstanding 
his contributory negligence, and the defendant is entitled to succeed on his 
counterclaim notwithstanding his negligence. 

First, under the Act, I have to assess what sum I would have awarded if 
each had succeeded in their claim without contributory negligence being proved. 
In this case I am saved that trouble. In the case of the claim, the amount 
of damages is agreed at £297 10s. ,for the plaintiff, and in the case of the counter- 
claim the sum, also by agreement, is £434 15s. 4d. Those are the sums for which I 
would have given judgment if there had been no contributory negligence on 
the part of the plaintiff and the defendant. I have now to consider what 
proportion I have to give. I have already indicated that I think the plaintiffs’ 
driver ought to have the greatest share of blame. He was coming out of a 
side road, he ought to have exercised care and ought not to have come out into 
the main road, On the other hand, if the defendants’ driver had been keeping 
a proper look-out he might have taken steps in time to avoid the accident. I 
can only go upon such knowledge as I may have as to what is done in the Admiralty 
Division in these cases, and I assess the blame as follows, that the plaintiffs’ 
driver was two-thirds to blame and the defendants’ driver was one-third to 
blame. That means that, so far as damages are corcerned, the plaintiff will 
only be entitled to recover one-third of the sum of £297 10s. against the defen- 
dants, and the defendants will be entitled to recover two-thirds of £434 lds. 4d 
from the plaintiffs. There will be judgment for the plaintiffs for £99 3e. 4d. 
ante cng defendants, and for the defendants against the plaintiffs for 

8. 9d. 


Pritchard, K.C.: With regard to the question of costs, I know this is a matter 
entirely in. your Lordship’s discretion, but, in the exercise of that discretion, I 
submit your Lordship must consider this question: What is, nowadays a 
successful plaintiff ? Before the 1945 Act, a plaintiff could succeed by provin 
the whole of his allegations on negligence, or part of his allegations on dama, ; 
Either of those, if coupled together, would give him the verdict and make ae 
a successful plaintiff. In these circumstances, his allegations as to da © 
could be defeated so far as costs were concerned, by payment into court, after 
which he went on at his own peril. Since the 1945 Act, in my submission his 
allegations about damage can be defeated by the admission of some ne li en 
on the part of the defence ; but there was no admission in this pe aa sha 
plaintiff is still in the same position as before the 1945 Act. It mi ht well ts 
that the defendants might have said, in the same way, “ We are Siablo h 
for one-third negligence,” but there was a ¢omplete denial of negligence ancl 
therefore, the plaintiff went on to try and prove whole negligence, and failed, 
but succeeded in one-third. The same principles should be applied as in the 
ase of damage. The plaintiff has succeeded on both issues and, in those ci : 
cre rd he - entitled, subject to considerations which must arise on tke 

oun i 
of sta aim, to the costs of the action, because he has succeeded as a successful 
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This is an interesting point which arises in view of the recent legislation. 
I suppose it is right to say that, if the plaintiff gets the costs of the action and 
the defendants get the costs of the counterclaim, the net result, in money, 
would be favourable to the plaintiff rather more than to the defendant, and I 
suppose that that is a matter that has to be faced in the general circumstances 
here. Perhaps it is a little unfair to divide the action into claim and counter- 
claim very specifically and not to arrive at the general result which, in my sub- 
mission, your Lordship has to arrive at. I ask your Lordship to 1emember 
that, in the sense I have indicated, the plaintiff is a successful plaintiff. 


Lynskey, J.: That raises a very interésting point. In ordinary actions 
there is a set-off as to damages, and judgment is entered for the balance. If 
that applied to this case you would be an unsuccessful plaintiff. 

Pritchard, K.C.: But it does not arise in this case. 


LynskKEY, J.: But have not I to consider, on balance, in this case the money 
payable by the plaintiff ? 
Pritchard, K.C.: Yes, my Lord, I think you have. 


Lynskey, J.: Does not everything you say about the plaintiff apply equally 
to the defendant ? 
Pritchard, K.C.: Yes, my Lord, except that I am plaintiff. 


Lynskey, J.: Except that you got in first—that is really the position. 

Pritchard, K.C.: Yes, my Lord, there is some advantage in getting in first, 
and, it may be, in future it will be more so. I submit some, order should be 
made which would, at any rate, leave the plaintiff in the position of having 
won something. 


LywnskeEy, J.: There has been a recent decision in the Court of Appeal [Cinema 
Press, Ltd. v. Pictures and Pleasures, Ltd., [1944] 1 All E.R. 440] an appeal 
from me in chambers. There the Court of Appeal said, very strongly, that it 
was undesirable to have double taxation ; that, as far as possible, the court, in 
exercising discretion as to costs where there was success by both parties, should 
not have a double taxation, but should order what the court thought was a pro- 
bable result in money on the. set-off of costs, in the form of giving one party an 
order for taxation on a proportional basis. 

Pritchard, K.C.: Yes, my Lord. If your Lordship thinks the proper thing 
to do is to order both sides to have their costs taxed: and then order the other 
side... 


Lynskey, J.: No, that is what the court has to avoid. It was pointed out by 
Gopparp, L.J. [in Cinema Press, Ltd. v. Pictures and Pleasures, Ltd.] that it 
was an almost impossible task for the taxing master to separate items upon 
a double taxation. That was the real reason for it, and in order to avoid it, 
the Court of Appeal’s decision was to order one taxation and give one party 
so much of'the costs. I must exercise my discretion subject to the decision 

urt of Appeal. 

s ose eh K oo. ¥ Naturally, my Lord. Even then I ask your Lordship to 
exercise your discretion so that the result to the plaintiff may not disguise his 
proper guise, which, in my submission, is that he has won his action to some 
ga saan K.C. : Your Lordship has taken, if ie may put it that way, two points 
with my friend ; that payment into court applies equally to claim and counter- 
claim, and also that there is jurisdiction under the Rules of the Supreme Court, 
even in a case like this, to cover a set-off judgment. All I have to say about 
the matter is this. I understood that your Lordship’s mind was womans in 
this direction, if I may seek to interpret it: if your Lordship puheter costs 
to each party proportionate to the amount they had recovered, that woul tee 
there would be double taxation and difficulties about sd ee 
Lordship’s object in awarding no costs to the plaintiff and one-thir a s os 
the counterclaim to the defendant was to apply to the issues the nak fe) a 
decision in Cinema Press, Lid. v. Pictures and Pleasures, Ltd., so that t eee wou ; 
be a clean taxation and no difficulties about apportionments or anything 0 


that kind, That principle I accept unreservedly. 
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Lynskey, J.: If I only gave costs on the counterclaim there would be the 
same difficulty in counterclaim taxation as there would be on the double 
taxation, so, subject to anything you and Mr. Pritchard may say, my mind 
was rather working on the view of giving you a quarter of the costs. 

In this case, there will be judgment for the amounts indicated, with no costs 
for the plaintiff, but the defendants shall have one quarter of the costs of the 
claim and counterclaim and the taxation costs. 

Judgment for the plaintiffs on the claim for one-third of the sum claimed. J udg- 
ment for the defendants on the counterclaim for two-thirds of the sum claimed. 
No costs for the plaintiffs ; one quarter of the costs of the claim and counterclaim 
and the taxation costs for the defendants. 

Solicitors: H. J. Widdows & Son, Leigh, Lancs. (for the plaintiffs); A. W. 
Mawer & Co., Liverpool (for the defendants). 

[Reported by M. D. Cuoruton, Barrister-at-Law.] 


ARTHUR REGINALD WILKIE v. LONDON PASSENGER 
TRANSPORT BOARD. 


[Kine’s Benou Division (Lord Goddard, L.C.J.), March 21, 26, 1946.] 


Negligence—Employee of London Passenger Transport Board injured while 
mounting omnibus—Negligence of conductress—Employee using free pass— 
Pass issued subject to condition exempting Board from liability for injury 
however caused—Whether employee using: pass at time of accident—Pass 

' wssued as a privilege—Pass-holder a licensee and not carried under a contract 
—Road Traffic Act, 1930 (c. 43), s. 97. 

The London Passenger Transport Board give their employees a free 
pass for use on their railways or omnibuses. The passes are given as a 
privilege and not as a right, the employees being free to accept or refuse them. 
One of the conditions on which a pass is given was that neither the Board 
nor their servants were to be liable to the holder for injury however caused 
except in the case of an employee of the Board whilst using the pass in the 
course of his employment and on business of the Board. While ona holiday, 
W., an employee of the Board, was in the act of entering one of the Board’s 
omnibuses at a recognised stopping place, with the intention. of using his 
pass. Owing to the negligence of the conductress, the omnibus started 
before W. was fully on the footboard, with the result that he was thrown 
from the omnibus and sustained injuries. In an action against the Board 
for damages for negligence, it was contended by W. (i) that, as he had not 


got fully on the omnibus and had, therefore, not become legally liable to . 


pay a fare, he was not using the pass when the accident happened and was, 
therefore, not bound by the condition ; (ii) that the condition was void 
by reason of the Road Traffic Act, 1930, s. 97 :— 

HELp: (i) since W. had begun to use the omnibus for the purpose of 
transport by virtue of his pass, which he had accepted of his own free will, 
he was bound by the conditions on the pass. The fact that W. was not 
fully on the omnibus when he met with the accident was immaterial. The 
omnibus being at a recognised stopping place, there was an invitation to 
W. to board it, and he was doing so, not as a fare-paying passenger, but 
as the holder of a pass. 

_ (ii)the Road Traffic Act, 1930, s. 97, did not apply because the pass was 
issued as a privilege or licence, not as part of the contract of employment, and 


there was, therefore, no ‘‘ contract for the conveyance of a passenger in a 
public service vehicle.” 


(EDITORIAL NOTE. It was held in Brien v. Bennett ( (1839) 8 C.-& P. 724) that the 
stopping of an omnibus in response to a signal from an intending passenger implies a 
consent to take as passenger. In the circumstances reported, therefore, the plaintiff 
had been accepted as a passenger and, since he intended to travel free, he was “ using ” 
his pass in the sense in which an ordinary passenger is. ‘‘ using” the money in his 
pocket with which he intends to pay his fare on request. The conditions of the pass 
were thereby brought into operation and the claim foils. 


G 


K.B.D.] WILKIE v. L.P.T.B. 651 


As to Duty To LICENSEES, see HALSBURY, Hailsham Edn., Vol. 23, pp. 609-612 
paras. 859-863 ; and ror CaskEs, see DIGEST, Vol. 36, pp. 45-49, Nos. 282-306. 
E — gas Roap TraFrFic Aot, 1930, s. 97, se HALSBURY’S STATUTES, Vol. 23, 

. a. 
Case referred to : 
(1) Rutter v. Palmer, [1922] 2 K.B. 87; Digest Supp.; 91 L.J.K.B. 657; 127 
1 Os Wee 9 

Action for damages for negligence. The facts are fully stated in the judgment. 

N. R. Fox-Andrews, K.C., and S. R. Edgedale for the plaintiff. 

F. W. Beney, K.C., and R. T. Monier-Williams for the defendants. 

Cur. adv. vult. 

Lorp Gopparp, L.C.J.: The plaintiff in. this action is a solicitor’s managing 
clerk, and in May, 1941, as work in the office at which he was employed had become 
somewhat slack owing to war conditions, he was thinking of getting employment 
elsewhere. Meeting one Jones, with whom he was acquainted and who was 
one of the solicitors employed in the legal department of the defendants, he 
discussed with him taking an appointment in that department. Jones told 
him the salary he might expect if he was appointed and also told him that he 
would receive a free pass either on the defendants’ railways or omnibuses, as 
he chose, suggesting that the latter would probably be the more advantageous 
to him, and telling him that a pass would be worth some 5s. per week to him. 
Jones promised to recommend him for appointment, and in due course he was 
appointed. The terms of his employment are in writing, contained in an 
appointment form which he signed. He was appointed a special class law clerk 
at £380 per annum (plus £18 war increase) payable every four weeks, and sub- 
ject to one month’s notice. There is no mention in the agreement of any free 
pass, but he was given one, as, I understand, are other employees of the Board. 

The pass contains certain printed conditions, and it was not, and, indeed, 
could not be, suggested that the plaintiff was not bound by them so far as con- 
cerned the use of the pass. The two material conditions are 2 and 6. 
No 2 reads : 


It [i.e., the pass] is the property of the Board and may be cancelled, suspended or 
withdrawn at any time the Board may think fit. 


No 6 which, for the purposes of this case, is the more important, reads : 


It is issued on condition that neither the Board not their servants are to be liable 
to the holder or his or her representative for loss of life, injuty or delay or for any loss 
of or damage to property however caused. Provided that this condition shall not apply 
in the case of an employee of the Board whilst using this pass in the course of his or 
her employment and for the purposes of the business, of the Board. 


On July 31, 1944, the plaintiff was actually on vacation, and, being minded to 
visit the office where he had formerly been employed, he went to board an 
omnibus at a stopping place in Victoria Street. He came up to the stop when the 
omnibus had already reached it and when others who had formed a queue 
were getting on, he being the last person in order. When he had hold of the 
rail and had put one foot on the board the conductress, who was on the top 
deck, with that lack of care with which everyone in recent times is unhappily 
only too familiar, started the omnibus by ringing the bell without seeing that 
it was safe so to do. The plaintiff who is a big, heavy man, was unable to get 
fully on to the footboard, and, as the omnibus swerved out, he was thrown 
into the roadway and injured, fortunately not seriously, but badly enough 
still to cause him a good deal of pain. These facts were uncontested, and I 
have no hesitation in finding that the Board’s servant was negligent. The 
plaintiff, with commendable frankness, told me that he had his pass with him 
and intended using it, and, as I have already said, he was not on the defendants 
business at the time. Accordingly they rely on condition 6 as exempting them 
from liability. 

It was not contended that the condition did not apply if the damage was caused 
by negligence, and, as the Board could only be liable if negligence were proved, 
the condition does apply to exempt the Board from its consequences ; otherwise 
it would be meaningless. If authority is necessary, I need only refer to Rutter 
vy. Palmer (1), and the cases therein cited. The plaintiff, however, contended 
that, in the circumstances I have detailed, this condition does not apply, the 
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contention being, as I understand it, that, as he had not fully got on to the 
omnibus and had, therefore, as it was put, not become legally liable to pay a 
fare, he was not using the pass when the accident happened, and was there- 
fore not bound by the condition. ie 

It is clear that some limitation must be put on the wide words of condition 6. 
They would not apply, e.g., where an employee to whom a pass had been granted 
was run over in the street by one of the Boards’ vehicles when he was walking 
as an ordinary foot passenger, nor would they apply if an omnibus was so 
negligently driven that it ran into and injured the house of an employee or a 
motor-car that he happened to be using. The condition obviously only applies 
where the pass is being used for the purpose for which it was issued, to enable 
an employee to ride in one of the Board’s vehicles for the purposes of transport. 
In the present case the plaintiff was intending to use, and, in my opinion, had 
begun to use, the omnibus for this purpose, and to use it by virtue of his pass. 
He was in the act of entering the omnibus to bé carried in it. If he had got 
both feet on to the board, though he had-not got inside or on to the steps leading 
to the upper deck, it could not, in my opinion, be said that’ the condition did 
not apply. I do not see, therefore, why it does not apply where the act of 
negligence occurs while the passenger is in the process of boarding. As the 
omnibus was at a recognised stopping place, there was an invitation to the 
plaintiff to board the omnibus. He accepted the invitation by starting to 
board it, and was doing so, not as a fare-paying passenger, but as the holder 
ofa pass. The breach of duty on the part of the defendants was in disregarding 
the safety of one whom they had invited to enter their vehicle while he was 
entering. These conditions are contained in passes which are given as a privilege 
and not as a right, and which the holders are free to accept or refuse as they 
choose and which are in no way imposed on them. The employees, if they 
like, can travel as ordinary fare-paying passengers. If they accept free travel 
there is no reason to introduce subtle refinements for the purpose of nullifying 
the conditions on which the privilege is granted and to hold that, while the reci- 
pient is bound if he has got into a certain position in the omnibus, he is not if 
he has only got partly into it. As a matter of common sense it seems to me that 
the plaintiff was using his pass when this accident happened, and I must hold 
that the condition applies. j 

Counsel for the plaintiff, however, took a further point, namely that, by 
the Road Traffic Act, 1930, s. 97, the condition is rendered void. That depends 
upon whether there was here a contract for the conveyance of a passenger 
in a public service vehicle. The short answer to this point is that the pass was 
issued, in my opinion, as a mere privilege or licence. It was no part of the con- 
tract of employment that a pass should be issued. To save any question arising 
hereafter which might necessitate a new trial, I admitted evidence as to what 
Jones had said to the plaintiff about a pass, although his contract was in writing 
and it seemed to me that that evidence was not strictly admissible. At the 
highest, what was said was no more than that the plaintiff would obtain a 
privilege and thereby be saved some expense for daily journeys. Pass-holders 
are not, in my opinion, carried under a contract, but as licensees. ; 

I must give judgment for the defendants, with costs. Had I found for the 
plaintiff I should have awarded him £200 in addition to the agreed special 
damage. S eae 

eerrigts for the defendants with costs. 

olicitors : William Charles Crocker (for intiff) ; } 
aE cer (for the plaintiff); A. H. Grainger (for 
[Reported by P. J. Jonnson, EsqQ., Barrister-at-Law.] 
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HENSON v. LONDON & NORTH EASTERN RY. CO. AND 
COOTE & WARREN LTD. (Turrp Parry). 


[Court or APPEAL (Scott, Tucker and Cohen, L.JJ 
February 13, 1946.] ohen, L.JJ.), January 30, 31, 


Railways and Canals—Repair of privately owned wagons on railway company’s 
property— Walking pass to repairing company’s employees to enter on railway 
company’s property—Condition encorporated on pass relieving railway com- 
pany of responsibility for injury by accident—No evidence of actual knowledge 
of condition—Reasonable notice of condition—Onus of proof. 

Guarantee—Indemnity—Railway company granting privilege to employees of 
wagon reparring company to enter on railway company’s property—Repairing 
company undertaking to indemnify railway company against damages, etc., for 
ugury to repatring company’s employees—Requisition of railways and wagons 
by Government during war—Whether indemnity undertaking still effective. 

Landlord and Tenant—Lease of premises by railway company to wagon repairing 
company—Indemnity clause against damages, etc., for injury to repairing 
company’s employees—Employee injured away from demised premises— 
Whether indemnity restricted to injury connected with demised premises— 
Construction. 

The plaintiff, in June, 1943, suffered personal injuries on the defendant 
company’s premises as result of the negligence of the defendant com- 
pany’s servants. The only issue as between the plaintiff and the defendant 
company, on appeal, was whether or not the railway company could 
escape responsibility for the negligence of their servants by reason of certain 
words written on the back of a card called a ‘“‘ walking pass,’’ which had 
been issued by the railway company to the plaintiff’s employers, the third 
party in the proceedings, and handed by them to the plaintiff. Before 
the war privately owned wagons on the railway company’s lines were repaired 
when necessary by repairers appointed by the owners of the wagons and, 
in order to carry out such repairs on the railway company’s sidings or 
other premises, permission was given by the railway company to certain 
repairers to come on to their premises for this purpose. It was the practice, 
at any rate from 1936 onwards, for the repairers to send to the railway 
company the names of their employees who would be likely to be coming 
on the railway company’s premises and the railway company then made 
out ‘‘ walking passes ”’ for each of such men and sent them, to the repairers 
for issue to the individual man. These cards were renewed each year. 
During the war the Government: requisitioned 95 per cent. of the private 
wagons and undertook responsibility for the repairs thereto. The Govern- 
ment also took over the control of the railway company but did not requi- 
sition its property or premises. The practice thereafter was for the railway 
company, as agent for the Government, to give instructions, when necessary, 
to the repairers for the execution of repairs to any requisitioned wagon 
which was in need of repair. So far as practicable such instructions were 
given to the repairers who would normally have been entrusted with the 
work by the owners of the wagons. |The practice as to the issue of walking 
passes continued as before. The plaintiff at the material time was the 

holder of a walking pass originally issued in 1940 and stamped across 
in red with the words “valid for 1943’ which had been placed thereon 
by the railway company when the cards were returned for re-stamping 
at the end of 1942. The walking pass contained on one side a permit 
for the plaintiff to enter on the railway company’s premises in a specified 
area and on its reverse side a statement to the effect that the railway 
‘company would not be responsible to the holder or his representatives in the 
event of an accident. or inquiry, however caused, happening to him whilst 
upon the railway and the premises specified therein. As against the 
third party the railway company set up two written contracts of indemnity 
under each of which it claimed to be indemnified by the third party against 
both damages and costs in the action brought by the plaintiff. The first of 
these documents was a memorandum, dated May 15, 1925, from the third 
party to the railway company applying for a grant of the privilege to its 
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representatives or employees of entering on the railway company’s premises 
in consideration of which the third party thereby agreed to indemnify the 
railway company against all costs, damages, expenses, claims, demands or 
liability which they might incur or sustain by reason or i consequence of 
injury to the persons or property of the representatives or employees whether 
caused by the negligence of the railway company or by the servants by 
reason of or in consequence of the exercise of the privilege. The second 
document was a tenancy agreement dated July 21, 1934, between the rail- 
way company and the third party in respect of a hut or shed which was 
situate within some 50 yards of the spot on the sidings where the plaintiff 
received his injuries. In the material clause, the third party agreed to 
bear the risk of and be responsible for all damage injury or loss whatsoever, 
howsoever and whensoever caused arising directly or indirectly out of or 
in connection with the use of the premises demised or sustained by it or 
its workmen, servants or agents, while working or being on the company’s 
line of railway or sidings and whether such damage injury or loss was caused 
by the act neglect or default of the company or the company’s servants 
or agents or otherwise, and the third party further agreed to keep the com- 
pany freed and indemnified against all liabilities claims and demands 
whatsoever ip respect of such damage injury or loss :— 

HE Lp : (i) the railway company, having failed to prove actual knowledge 
of the existence of conditions on the pass, had failed to discharge the onus 
which was upon them to establish that, whether the plaintiff read the words 
or not, the delivery of the pass to him took place in such circumstances as 
to amount to reasonable notice that the writing on the pass contained 
conditions ; consequently the plaintiff was entitled to recover damages 
against the railway company. 

(ii) on a true construction, the indemnity clause in the tenancy agree- 
ment of July 21, 1934, could not be restricted to damage connected with 
the demised premises ; the language of the clause was clear and unambiguous 
and covered the injury sustained by the plaintiff while working on the 
railway company’s sidings, and the third party was thereby rendered 
liable to indemnify the railway company in respect thereof. 

(iii) [Scorr, L.J., dissenting] the servants of the third party were coming 

‘on the railway company’s premises during the war by reason and in con- 
sequence of the privilege referred to in the document of:-May 15, 1925, 
despite the fact that they were executing repairs to requisitioned wagons 
on instructions given on behalf of the Government instead of on the orders 
of the owners of the wagons as hefore ; consequently the third party was 
rendered liable under that document also to indemnify the railway company. 

[EDITORIAL NOTE. The railway company, in the ciréumstances reported, had 
made very elaborate arrangements to protect themselves against claims for injury to 
employees of repairers of wagons coming upon the railway piemises. They had taken 
an indemnity from the employers, the ‘‘ walking pass ”’ issued to the employees con- 
tained conditions limiting their liability, and the tenancy agreement of a parcel of 
land near the sidings also contained an indemnity clause. So far as the “ walking pass ”’ 
is concerned, it is not a contract, but even if it were there was insufficient notice of the 
effect of the conditions under which it is used to protect the railway, in accordance 
with the decisions in Parker v. S.E. Ry. Co. (3) and Suger v. L.M.S. ( [1941] 1 All E.R. 
172). As regards the indemnity agreement, the relevant war legislation, reviewed in 
Fox v. L.M.S. (1) together with the Ministry of Transport Charter, are held, by the 
majority of the court, to leave unaffected the liability of the company to indemnify 
the railway, and by the whole court, to have no effect upon the tenancy agreement 
and the liability thereunder. 

As TO SPECIAL CONDITIONS IN CONTRACTS BY CARRIERS, see HALSBURY, Hailsham 
Edn., Vol. 4, pp. 72, 73, para. 109; and ror Caszs, see DIGEST, Vol. 8, pp. 126-128, 
Nos. 849-858. ] ; 
Cases referred to : 

*(1) Fox v. London Midland & Scottish Ry. Co. (1942), 194 L.T.Jo. 173. 

(2) Cricklewood Property & Investment Trust, Ltd. v. Leighton’s Investment Trust, 

\ _ Ltd., [1945] 1 All E.R. 252 ; [1945] A.C. 221; 114L.J.K.B. 110; 172 L.T. 140. 

*(3) Parker v. South Eastern Ry. Co., Gabell v. South Eastern Ry. Co. (1877), 2 C.P.D. 
416; 8 Digest 130, 866; 46 L.J.Q.B. 768; 36 L.T. 540. 


_APPEAL by the defendant railway company from a decision of MACNAGHTEN, J., 
given at Northampton Assizes and dated July 5, 1945. The facts are fully 


C.A.] HENSON v. L.N.E. RY. CO. 655 


xo ovt in the judgment of Scorr, L.J. 
. BE. Sandlands, K.C., and Dougla ) : ie 
Nciclh, Reaatorn Rey: Co: glas Lowe for the appellants, the London & 

Norman Winning for the respondent Henson. 

Phineas Quass for the respondent third party, Warren & Coote, Ltd. 

3% Cur. adv. vult. 
_. Scott, L.J.: This is an appeal from MacnacuTen, J. in a case of personal 
injuries, received on the sidings at Peterborough East station, where the plaintiff 
was hurt by the negligence of servants of the defendant company. In the 
action the judgment was against the defendant company. There was also a 
claim by the defendant company against a third party for indemnity. Judgment 
was against the defendant company also on that. The defendant company 
appeals against both judgments. 
_ I will discuss the main question first. Negligence was established before the 
judge, and on that issue of fact there is no appeal. But the defendant company 
set up a defence that the plaintiff’s right of action against them was barred by 
the terms of a “‘ walking pass ”’ issued by them, which the plaintiff carried when 
on the premises of the defendant company in order to show that he was duly 
authorised to be there. He was a servant not of the defendant company but of 
a company, the third party, called Coote & Warren Ltd., whose business it 
was to repair railway wagons belonging to private owners, that is to say, all 
owners of wagons other than the railway company itself. There were many 
such wagon-repairing firms doing work on the defendant company’s railway 
system. Coote & Warren Ltd., had their main local premises to the west of the 
large expanse of sidings lying on the south side of Peterborough East station, 
with a small additional area rented from the defendant company on the south 
side of the sidings. 

I will deal with the issue raised by the action first. The plaintiff was a wagon 
repairer by trade and had been employed by the third party for many years. 
In pre-war years the maintenance and repair of privately owned wagons was 
the business of the private owners and not done by the railway company ; 
but, for the convenience of the owners, of repairing firms and the railway 
company itself, such repairs were habitually done on the railway sidings, unless 
the repairs were of such a character as to require the removal of the wagon by 
rail to a regular repair shop, possibly many miles away. The owner had no 
right to insist on that privilege; nor had the repairing firm; but it was a 
convenient practice. There were usually at any large set of sidings probably 
several, perhaps many, repairing firms who had an office or shop there, often . 
with a considerable number of employees, and many of these firms had such 
local offices at many points on the railway company’s system. This obviously 
made it important for the persons in their employ to carry parsports, in order 
that if challenged by the railway company’s servants they might prove that 
they were not trespassers. When at their job, that is, at the wagon during the 
work of repair, which was customarily in accordance with a specification of 
needed repairs previously attached to the side of the wagon, apparently no 
passport was deemed necessary : but for walking to and from the job, often a 
considerable distance, it was thought necessary ; hence a card entitled *‘ Walking 
Pass’ came into use. It was a “walking” not a ‘“ working”’ pass. I infer that 
each repairing firm each year gave the railway company @ list. of its servants 
and the railway company then issued to the firm a card for each named man, on 
the list, changes in the list during the year being duly notified, and cards with- 
drawn or issued accordingly. Before the war the mere fact that a particular 
owner had one of his wagons on a particular siding would not entitle him as of 
right to traverse the railway company’s private premises in order to go to it 
without prior permission. The repairing firm employed by him was in no better 
position. Hence the defendant company seem to have thought they might use 
that position to dictate terms to the repairing firms, which would protect the 
railway from all claims in tort by them or their work-people. This idea they 
embodied in the walking pass, a durable card, apparently intended to be carried 
for a long time ; it was re-indorsed annually. It is necessary to read the whole 
of it, front and back : 

London and North Eastern Railway. Wagon Repeirer’s Walking Pass. Date 


‘issued 16.1.1940. No. 1134 R. Expires 31 Dec. 1940 (unless previously withdrawn 
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. H. Henson [that is the plaintiff] a wagon repairer employed 
cs Ona el Wren, Coa is meal to enter and be upon the company’s eee 
between Sandy and Grantham Essendine and Bourne Peterboro to erie se — 
Lynn March to Brandor Ely to Whittlesford and the sidings ee a riikiere 
for the purpose of examining and repairing wagons. (That is signed | R. fa e ager 
[in print] Chief General Manager. Examined by N.F.L. This pass must be re iat 
to the Chief Mechanical Engineer, Doncaster immediately upon its expiration. 10 18, 
issued subject to the conditions on the back hereof and is not available from station to 
station, nor through tunnels, but only from stations to sidings and vice versa. 

Then on the back : id 

This walking pass is issued on the understanding that the London and North Eastern 
Railway Company shall not be responsible to the holder, or to his representatives, hg 
the event of any accident or injury, however caused, happening to him whilst upon the 
railway and the premises named herein. The right to use this pass terminates when 
the holder leaves the service of the employer named on the other side, and may be 
withdrawn by the company at any time. : 

The original defence contained no plea based on the pass, but a para. 5 was 
added by amendment reciting the first condition with the averment that “in 
any event the plaintiff was upon the defendants’ premises upon the express 
terms of, and subject to ” that condition. It is to be observed that the paragraph 
does not allege that the written document constituted any.agreement to that 
effect by the plaintiff, made either personally or through Coote & Warren, 
Ltd., as his agent. Indeed the walking pass is not expressed in terms of con- 
tract. It contains no offer and invites no acceptance and permits ofno refusal. 
A loose popular word is used to indicate some sort of relationship between the 
railway company and somebody else, the word ‘“‘ understanding ’’; though I 
should have thought the word “ misunderstanding ”’ might have been more 
apt. Prima facie the word ‘“ understanding’”’ seems more appropriate if 
applicable to Coote & Warrens, who had asked for the pass, and to whom the 
pass was in fact addressed, rather than to their servant who would have no 
choice in the matter.’ Anyhow the pass does not purport to be a bilateral agree- 
ment between the defendant company and the plaintiff. It does not call for 
the signature of either of them ag parties to a written agreement. The subscrip- 
tion in print of the name of the chief general manager is obviously added for 
executive purposes, that is, to inform the inquiring servant of the railway 
company who has challenged the holder that he is present not as a trespasser 
but with the lawful authority of the highest executive officer of the company ; 
he is “‘ allowed ”’ to be there. 

The pass is certainly not a written contract. With extrinsic oral evidence 
it might possibly have been regarded as containing a part of the term of an oral 
contract ; but the plea alleged no oral contract and there was no evidence 
to that effect. Still less was there either plea or evidence that Coote & Warrens 
received it from the defendant company in the capacity of agent for the plaintiff 
to make such a contract, or, if they did, that they had his authority so to do 
or that they purported so to act, so as to permit of ratification by the plaintiff. 
To me the very notion of imputing all these legal notions to the non-legal mind 
of an ordinary working-man trained in wagon repairing but not law is repugnant. 
But even if the document were treated as comparable to a cloak-room ticket, 
which it is not, as in those cases there is always indubitably some contract, 
the question of fact preliminary to the attempt of the defendant to rely on special 
conditions of immunity must always be ‘‘ Did the defendant company take all 
reasonable steps to make the plaintiff realise that there were such conditions 
attaching to the defendants’ offer” ? To the question in this case whether 
the plaintiff, a workman employed by Coote & Warrens and not by thc railway 
Company, was contracting himself, and his widow and children if he was killed, 
out of all rights of action against the railway company, I am satisfied that a 
jury would certainly answer “No!” If so, even if a contract could be spelt 
out of the pass, barring the plaintiff’s claim, that defence would fail. 

Theoretically it might be within para. 5 of the defence to argue alternatively 
that the plaintiff was an invitee, who had accepted an invitation to enter and 
be upon the defendant company’s premises On an express condition, brought 
home to his mind that if he was hurt by the invitor’s negligence he would have 
no right of action. But to this plea, the answer would be the same, namely, 
that the defendant company had not taken all the steps reasonably necessary 
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to bring that astonishing surrender of his elementary rights home to his mind. 
Even if the above grounds for rejecting this defence are erroneous, TUCKER, 
LJ " makes a further point that in any event the defendant company has not 
wenvyeed pe burden of proof which is upon them. I agree. The attempt 

e by the raitway company in the pass to put on an ordinary working man 
employed by others the very burdensome term in question shocks my mind. 
The Workmen’s Compensation Acts preserve an option to the workman to en- 
force his common law rights even against his own employer. It is such misuse 
of contract which makes the Legislature tend to substitute status. 

The judge found an additional reason for deciding that the walking pass 
did not bar the plaintiff’s claim in the radical change in the relationship of the 
parties to each other and the Government brought about by war legislation, 
Parliamentary and delegated. It will be convenient to postpone that aspect 
until after I have discussed the third party proceedings. 

_ The above conclusion brings me to the defendant company’s appeal as plaintiff 
in the third party proceedings. The defendant company there sets up two 
written contracts of indemnity under each of which it claims to be indemnified 
against both damages and costs in the action brought by the plaintiff on which 
he now retains his judgment. The defendant company’s claim to indemnity 
was based on two distinct documents, each of which they contended conferred 
the right. The judge decided against them both. The first was dated May 
15, 1925, and I add parenthetically that there was no evidence below of the 
system of walking passes having been introduced by the defendant company 
before 1936. I point this out because there seems to have been some impression 
below in the minds of both counsel and judge that the indemnity position 
was linked up with the walking pass, and evén before us that tendency was not 
wholly absent. In my view there was no relevant inter-connection. The 1925 
document is an application by Coote & Warrens to the defendant company. 
Its wording is not quite grammatical, and it is desirable to read the whole of it : 


-We, Coote & Warren, Ltd., of Dashwood House, Old Broad Street, E.C.2, London 
and elsewhere hereby request you to grant to our representatives or employees the 
privilege of entering and being upon your railway and premises for the purpose of exam- 
ining or repairing wagons and in consideration of your doing so, we hereby agree to 
indemnify you ageinst all costs, damages, expenses, claims, demands or liability which 
you may at any time or from time to time incur or sustain by reason or in consequence 
of injury to the persons or property of the said representatives or employees, or to your 
servants or property, or to the persons or property of others lawfully upon your premises, 
whether causéd by the negligence of yourselves or your servants or not, by reason or 
in consequence of the exercise of the privilege aforesaid. 


Before the war when the repairing firms were instructed by an owner of a 
privately owned wagon to repair it where it lay on a railway siding, the repairing 
firm had no greater right of entry upon railway premises than the owner ; it 
stood in his shoes. The owner had no right to go there without leave, nor had 
the repairing firm. To ask for leave was, therefore, necessary. The leave when 
granted was not inaptly described as a privilege ; hence the use of that word 
in the application. To this privilege the railway company attached the stated 
condition of a promise to indemnify them against claims for damages whether 
due to the negligence of the railway company itself or its servants or otherwise, 
provided always that the claims arose “ by reason or in consequence of the 
exercise of the privilege” so granted. That proviso made the insistence on 
indemnity in the circumstances I have stated not unreasonable. Had the 
accident to the plaintiff happened before the war, the indemnity would have 
attached. But I agree with the judge that it did not attach under war conditions. 
Coote & Warrens were there no longer seeking any privilege from the defendant 
company. 

I adopt the whole of that part of the judgment of Morton, J., in Fou v. 
London Midland & Scottish Ry. (1), which was read to us as containing a succinct 
statement of the relevant war legislation, Parliamentary and delegated ; and 
I accept the descriptive statement of law and practice during the war; accepted 
by all parties below and before us, contained in the exhibit, entitled Ministry 
of Transport Charter.” Reading those two together in the light of the evidence- 
of the manager of the defendant company’s wagon shop at Doncaster, I sum- 
marise the legal position with its resultant practice as at June, 1943, as follows. 
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The Government was in complete control of all railways, managing shes through 
the Railway Executive Committee for whom the several parish ori 1 sine 
acted as agents; all privately owned wagons (except 5 per cent. o : mri 
relevant to this appeal) had been requisitioned under Defence ee petro, 
Minister of Transport (in 1943 Ministry of War Transport) acting un “a nt svi 
tioning Privately-owned Railway Wagons Notice, 1939. dies the : a : 
(cl. 1) the Government had undertaken at their own. cost repairs Oe reps 
of all ‘ privately-owned ” wagons (other than the 5 per cent.) ; but (cl. 4) the 
Government were continuing to employ “existing private wagon-repairing 
facilities for this work,’ on certain conditions of which the most material one 
was (e): ' ' . 

i to co-operate to the full extent with the railway companies 
in tt Rivintateation of this charee, Firms Pe eating to accept the schedule of charges 
and other necessary regulations, will be left out of the arrangement. 


Under the above war conditions neither owner nor repairing firm were appli- 
cants to the railway companies for leave to execute repairs on railway sidings. 
The requisition of the wagons made the Government the repairing firm’s customer 
in place of the owner: an instruction to the firm to repair came, it 1s true, 
through the railway company, but as a mere conduit pipe for transmitting 
what was in reality the order of the Railway Executive Committee to whom 
the whole management of the railways was deputed by the Government ; and 
the cost was chargeable in account to the Government. I agree with the judge 
that there was no room in the new system for the operation of the instrument 
of 1925. The claim to indemnity of the defendant company on that footing fails. 

Their claim however on the other footing on which they rely raises much 
less simple questions. It is based on cl. 8 of a tenancy agreement between the 
defendant company and Coote & Warren, Ltd., dated July 21; 1934. The 
parcel demised was the small piece of land coloured red on the attached plan, 
to which I have already referred, lying to the south of the sidings. I will call 
it “‘the red plot.”” The tenancy was to continue indefinitely until determined 
under cl. 8, z.e., by one month’s written notice. Under cl. 7 the tenant coven- 
anted to abide by any regulation or order made by the railway company for the 
conduct of the railway company’s business. Cl. 8 is the material clause : 

The tenant agrees to bear the risk of and be responsible for all damage injury or loss 
whatsoever howsoever and whensoever caused arising directly or indirectly out of or 
in connection with the use of the said premises or sustained by him or his workman 
servants or agents while working or being on the company’s line of reilway or sidings 
and whether such damage injury or loss be caused by the act neglect or default of the 
company or the company’s servants or agents or otherwise and the tenant further 
agrees to keep the company and the managing committee of any accident fund formed 
for the benefit of the company’s servants freed from and indemnified against all 
liabilities claims and demends whatsoever in respect of such damage injury or loss as 
aforesaid or in respect of any breach of any of the provisions of this agreement or of 
any of the before-mentioned regulations or orders or of any Statute. 

The interpretation of this clause must be approached from two points of view : 
(1) its meaning when read in the light of the circumstances surrounding it 
when the tenancy agreement was entered into—that is, in peace-time, and (2) 
its applicability, as so construed, to the very different circumstances obtaining 
in June, 1943. The meaning in 1934 is not perfectly clear ; and the first step, 
therefore, is to endeavour to construe it as under the surrounding circumstances 
then ruling. (1) I start with the presumption that the clause had some local 
attachment to the red plot, which was the parcel demised, and was not intended 
to apply to the whole of the London & North Eastern Ry. system. (2) This 
local connection of the clause’s purview is, I think, reinforced by the fact that 
the railway company already possessed the very wide and complete indemnity 
granted to it by the still current instrument of 1925. (3) The word ‘‘ whereso- 
ever” is omitted from line 2. (4) As one would expect, the clause is primarily 
directed to ‘‘ damage, etc., arising . . . out of or in connection with the use of ”’ 
the red plot. (5) But at that point one is met with an almost inexplicable 
disjunctive ‘ or ” followed by the participle ‘‘ sustained ” which belongs gram- 
matically to the preceding noun “ damage, etc.’ ; with the result that accidents 
throughout the whole of the ‘‘ company’s line of railway ” in England and Scot- 
land are brought in by the alternative limb. The first four reasons I have stated 
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are sufficient to throw doubt upon that “ or,’’ and account for the suggestion 
thrown out during argument by Tucker, L.J., that the ‘‘ or” should be read 
as “‘ and ra but I do not think’there is sufficient ground for regarding the word 
as a clerical error. It follows that full effect must be given to the separate 
provision introduced by the “or.” If so, the indemnity would prima facie 
attach on the facts of the case. 

The second question—whether the clause still operated under war conditions 
—is a difficult one to answer. There is no room for applying the doctrine of 
frustration, even although the decision of the House of Lords in Cricklewood 
Property & Investment Trust, Ltd. v. Leighton’s Investment Trust (2) may have 
left open the question of applicability of that doctrine to a lease. The tenancy 
agreement was apparently not affected by the war as the Government did not 
purport to step into the shoes of the railway companies as landlords; at any 
rate no such argument was addressed to either court. It follows that: cl. 8 
cannot be treated as struck out of the agreement and that the only question 
is whether its particular subject-matter can be said to have been so affected 
by the changes in railway conditions effected by legislation, Parliamentary 
and delegated, and in practice as shown in the “‘ Charter ”’ and proved in evidet:ce, 
as to make it in a business sense impossible to apply cl. 8. In this context the 
provision that ‘‘the tenant agrees to bear the risk”’ is merely introductory 
to his further agreement ‘‘ to keep the company indemnified.”” The only features 
of the Government’s war control which I think may be relevant are these : 
(1) The Government have completely taken the place of the owners of the 
p.ivately owned wagons (except for the irrelevant 5 per cent.) : (2) The Govern- 
ment alone contract with the repairing firms like Coote & Warrens, and pay. 
them; (3) The Government alone order repairs to be executed ; and they alone 
are responsible for the repairing firms sending their men on to the railway 
companies’ premises: (4) The indemnity payable under cl. 8 is to the railway 
company ; but in fact the beneficial recipient is the Government. 

On the other hand, (1) the relationship between the railway company and 
Coote & Warrens, of landlord and tenant has apparently been allowed by the 
Government to remain unaltered, and (2) the furthe: fact remains that the 
Government have left the railway companies in possession as agents for the 
Government, and have interfered as little as possible with their business arrange- 
ments. That being so it seems to me impossible to say as a matter of law that 
war conditions made it impracticable to apply cl. 8 in accordance with its 
tenor, even if the “or” be read as ‘“‘ and ” as I think it should be in order to 
construe it correctly. 

As between the defendant company and the third parties there must be 
judgment for the defendant company with costs here and below and a declaration 
accordingly. 

Tucker, L.J.: the plaintiff suffered personal injuries as a result of the 
negligence of the defendant railway company’s servants on June 25, 1943. 
The only issue as between the plaintiff and the defendant company in this 
appeal is whether or not the defendant company can escape responsibility 
for the negligence of their servants by reason of certain words written on the 
back of a card called a ‘“‘ walking pass ” which had been issued by the railway 
company to Coote & Warren, Ltd., the plaintiff’s employers, who are the third 
parties in these proceedings, and handed by them to the plaintiff. The card 
came to be issued in the following circumstances. Before the war privately 
owned wagons on the railway company’s lines were repaired when necessary 
by repairers appointed by the owners of the wagons and in order to carry out 
such repairs on the railway company’s sidings or other premises permission was 
given by the railway company to certain specified repairers to come on to their 
premises for this purpose. It was the practice at any rate from 1936 onwards 
for the repairers to send to the railway company the names of their employees 
who would be likely to be coming on the railway company’s premises and the 
railway company then made out “walking passes ” for each of such men and 
sent them to the repairers for issue to the individual men. These cards were 
renewed each year. After the war the Government requisitioned 95 per cent. 
of the private wagons and undertook responsibility for repairs thereto. The 
Government also took over the control of the railway company but did ae 
requisition their property or premises. The practice thereafter was for the 
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railway companies as agents for the Government to give ponder iesiie when 
necessary to the repairers for the execution of repairs to any requisitioned wagon 
which was in need of repair. So far as practicable such instructions were a 
to the repairers who would normally have been entrusted with the work by the 
owners of the wagons. ; 

Under this war time arrangement it was, of course, still necessary for the 
repairers’ men to go upon the railway company’s premises as before to execute 
the required repdirs.and the practice with regard to the issue of walking passes 
continued as before. The plaintiff at the material time was the holder of a 
walking pass originally issued on Jan. 16, 1940, to expire on Dec. 31, 1940, 
and stamped across in red with the words “ valid for 1943’? which had been 
placed thereon by the railway company when the cards were returned for 
re-stamping at the end of 1942. The writing on the front and back of this pass 
has been already read by my Lord and I need not repeat it. 

The defendant company contend that these words on the back of the card 
protect them from liability. They say that whether or not the plaintiff read 
the words is immaterial and the only question is whether the delivery of the pass 
to him took place in such circumstances as to amount to reasonable notice 
that the writing on the pass contained conditions. Now the onus is, of course, 
upon the defendants to establish this plea. At the trial very few questions 
were addressed to the plaintiff on this matter. He was asked in examination 
in chief whether he had ever read the document. He replied, ‘‘ I cannot honestly 
say whether I did or not. It is such a long time ago.’ This is, I think, an 
important answer, J read it as referring to the first pass he received back in 
1936 and meaning ‘‘ I cannot remember whether I read it when I first got it 
but I have not read it since.”” No questions were asked in cross-examination 
for the purpose of elucidating this answer. It seems to me to be in accord with 
probability that a man receiving a pass of this kind might be inquisitive enough 
to read it when it was first issued to him and thereafter never look at it again 
except so far as would be necessary to put it in or take it out of the little bag 
in which he said he carried it. However this may be, the defendant company 
clearly failed to establish actual knowledge of the conditions on the ticket 
and are forced to rely upon what really amounts to constructive notice namely 
that they took all reasonable steps to give him notice that the pass contained 
conditions. The leading authority on this matter is the well known case of 
Parker v. South Eastern Ry. Co. (3). In the judgment of Mruuisu, L.J., there 
is to be found an explanation of the foundation for the doctrine of such con- 
structive notice. It is really based on the fact that in: certain circumstances 
without such a doctrine business could not be carried on. The passage I refer 
to is as follows (2 C.P.D. 416, at p- 422): 


plaintiff was bound or that he was not bound by the conditions printed on the ticket, 
from the mere fact that he knew there was writing on the ticket, but did not know 
that the writing contained conditions. I think there may be cases in which a paper 


assume that the writing contained in it no condition, and should put it in his pocket 
unread. For instance, if a person driving through a turnpike-gate received a ticket 
upon paying the toll, he might reasonably assume that the object of the ticket was that 
by producing it he might be free from paying toll at some other turnpike-gate, and might 
put it in his pocket unread. On the other hand, if a person who ships goods to be carried 


the contract of carriage ; and the shipowner, or the master delivering the bill of lading, 
1s entitled to assume that the person shipping goods has that knowledge. It is, however, 
quite possible to suppose that a person who is neither a man of business nor a lawyer 


bill of lading wes, but in my opinion such a person must bear the consequences of his 
own exceptional ignorance, it being plainly impossible that business could be carried 
on if every person who delivers a bill of lading had to stop to explain what a bill of lading 


E 
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ies BY es = ee we have to consider is whether the railway company were 
mara De — oe person depositing luggage, and receiving a ticket in such a 
in joka oe : = at some writing was printed on it, would understand that th 

tt ng ined the conditions of contract, and this seems to me to depend upon 
whether people in general would in fact, and naturelly, draw that inference. 


The circumstances in which “ people in general would in fact, and naturally, 
draw that inference *» must greatly vary in different cases. The inference 
to be drawn in the case of a person taking a railway or cloakroom ticket and who 
is thereby entering into a contractual relationship may be very different from 
that to be drawn in the case of a workman who is sent by his employers in the 
course of his ordinary employment to do work on the premises of a third party 
and to whom a pass is issued to enable him to proceed to the place where he 
has to work. I can see no reason which compels me to infer that in such a case 
the workman must understand that the writing on the pass contains words 
which will put him in a contractual relationship with the person on whose 
premises he is going to work which may deprive him of his common law rights. 
It does not seem to me that it would be right to say that business cannot be 
carried on unless such an inference must be drawn. In my opinion, therefore, 
the railway company having failed to prove actual knowledge of the existence 
of conditions on the pass have not established the existence of circumstances 
which compels the court to infer such knowledge, in other words that in the 
circumstances of this case they have not proved that they gave reasonable 
notice to the plaintiff of the existence of the condition on which they rely. 
The trial judge did not decide this point as in his view the defendant company 
were not entitled for other reasons to rely on the walking pass. He dealt with 
it in these words : 


The defendants contend that this condition was binding on the plaintiff and precluded 
him from maintaining en action against them. It may,I think,.be doubted whether 
this contention was well founded, but it is not necessary to consider that point, which 
was not fully argued before me, beceuse counsel] for the plaintiff took a further point, 
which seems to me to be established. 


He then proceeded to deal with counsel’s further point which appears to have 
been founded on para. 3 of the defence of the third party to the defendant 
company’s claim against them for indemnity to which I shall refer hereafter. 

It does not appear to me that the point relied upon by counsel and accepted 
by the judge was open to him on the pleadings, but in any event it would in my 
view still have necessitated consideration of the defendant company’s defence 
based on the conditions of the walking pass which had been issued to and was 
at the material date in the possession of the plaintiff. In my opinion, for these 
reasons the plaintiff is entitled to recover the damages assessed by the judge 
against the defendant company. } 

The defendant company claimed indemnity from the third party in respect 
of such damages. This claim was based in the alternative on two separate 
documents. I will deal first with the claim under the memorandum of agree- 
ment of July 21, 1934. This was a tenancy agreement between the defendant 
company and the third party whereby the defendant company let to the third 
party, Coote & Warren, Ltd., certain premises on their railway system at Peter- 
borough on a monthly tenancy at a rént of £16 per annum. The premises 1n 
question consisted of a hut or shed which was situate within some 50 yds. of the 
spot on the sidings where the plaintiff received his injuries. It was, however, 
common ground that the work being done by the plaintiff had nothing to do 
with the third party’s user of the premises comprised in this agreement so 
that it could not be said to have been in any way incidental thereto. To return 
to the agreement. Cl. 8 has already been read and I need not repeat its terms. 
This clause is relied upon by the defendant company as affording them the 
right to be indemnified by the third party in respect of the damages awarded 
to the plaintiff in this action. The third party in para. 4 of their defence to the 
claim of the defendant company plead as follows : 


i i 4, referred 
hird party admits the memorandum of agreement dated July 21; 193 m 

Peg a ame suatlant's statement of claim and will refer to the same for its full terms. 
The seid agreement wes @ tenancy agreement relating to the premises therein specified. 
At the time of the accident the plaintiff was not on the defendants’ premises under 
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any licence conferred on him or the third party by the said agreement nor wes his 
bhi. on the defendants’ premises in any way connected with nor oo at estes Let 
the third party’s tenancy or tenancy agreement. The third party wi : yen ibe 2! 
the said agreement has no application to the facts of the present case anc doe g 

to the defendants the right to the indemnity claimed. 

The defendant company by their counsel say they do not suggest that the 
plaintiff was on their premises under any licence conferred by the serine 
agreement nor that his presence was in any way connected with or separ be oe 
the tenancy or the tenancy agreement. They say that the words of cl. i 4 
clear and unambiguous and cannot be construed in the limited sense itn He “e 
by the third party. They say the clause forms part of the consideration <i e 
agreement and that it is no part of the duty of the court to inquire w ether 
the terms of the indemnity are wider than reasonably necessary. In my view 
these submissions of the defendant company are well founded. In order to 
give to the language of cl. 8 the limited meaning desired by the third party it 
would in my view be necessary to transpose the, words arising directly or 
indirectly out of or in connection with the use of the said premises from their 
present position and insert them after the word ‘sidings. I can see no justi- 
fication for such a major operation except for the purpose of making for the parties 
a new and perhaps more reasonable contract. The language of cl. 8 is clear and 
unambiguous and covers the injury sustained by the plaintiff while working 
on the railway company’s sidings and the third party are thereby rendered 
liable to indemnify the defendant company in respect thereof. 

Having regard to my view as to the effect of cl. 8 of the tenancy agreement 
it is not necessary in my judgment to decide as to the applicability to the facts 
of this case of the other document relied upon by the defendant company as 
an indemnity. As, however, it was very fully argued before us and was the 
matter principally dealt with by the judge at the trial I think it is right that 
I should quite shortly state my views thereon. I need not read the document 
of May 15, 1925, which has been already read. 

The privilege of entering and being upon the railway and premises for the pur- 
pose of examining or repairing wagons was given at a time when the privately 
owned wagons in question were at the disposal of their owners and could not be 
repaired on the railway company’s premises without the company’s permission. It 
was argued by the third party that the indemnity given in return for this privilege 
had no application to the facts of this case where the plaintiff was executing 
repairs to a requisitioned wagon pursuant to orders given to his employers by 
the railway company’s checker, the execution of which required no licence or 
privilege. It was said that the change in circumstances resulting from the 
assumption by the Government of control of the rai lways and the requisitioning 
of 95 per cent. of privately owned wagons, of which the wagon is question was 
one, had put an end to the privilege conferred by the document of indemnity 
and that the injury to the plaintiff did not arise “ by reason or in consequence 
of the exercise of the privilege’ aforesaid.” In my opinion this argument, 
though not unattractive, is unsound. 

The railway company at all material times remained in possession of their 
own premises and they could exclude therefrom such persons as they chose. 
After the war the railway company as agents for the Government issued orders 
for the repair of the privately owned wagons the cost of which was to be borne 
by the Government. The railway company, however, remained in possession 
of their property and could give or refuse permission to persons to come upon 
or to remain upon their premises for the execution of repairs or any other purpose. 
In my view the servants of the third party were coming upon the railway com- 
pany’s premises after the war by reason and in consequence of the privilege 
referred to in the document of May 15, 1925, despite the fact that they were 
executing repairs to requisitioned wagons on instructions given on behalf of 
the Government instead of on the orders of the owners of the wagons as before 
the war. For these reasons also I would hold the third party liable to indemnify 
the defendant company, but, as stated above, I prefer to base my judgment 
on cl. 8 of the tenancy agreement. 

Twould dismiss the defendant company’s appeal from the judgment against them 


in favour of the plaintiff and allow their appeal against the dismissal of their 
claim against the third party. 


H 


G 


C.A.] ‘HENSON »v. L.N.E. RY. CO. (Conen, L.J.) 663 


Coxen, L.J.: I had prepared a full judgment in this case, but I have since 
had an opportunity of reading the judgments prepared by my brethren. I 
agree so entirely with the conclusions they have reached on the question of the 
liability of the defendant company to the plaintiff and with the reasons for those 
conclusions, that I desire to add only one observation on that part of the case. 

I think that the relationship, whatever it may be, between the plaintiff and 
the defendant company and his right of access to the sidings of the defendant 
company must depend on the walking pass. That was by its terms only valid 
for one year. It was renewed in 1943 and re-issued to him in that year. I 
fail to see how the conditions then endorsed on it, if otherwise binding on the 
plaintiff, can have been rendered inoperative by an arrangement between the 
Government, the railway companies, the wagon owners, and the repairers 
made in 1939 or 1940. 

‘I also agree that the appeal of the defendant company against the third party 
should be allowed, but as my brethren differ to some extent in their reasons 
for reaching this conclusion, I must state shortly my reasons for thinking that 
the defendant is entitled to succeed both on the document of May 15, 1925, and 
on cl. 8 of the tenancy agreement of July 21, 1934. 

I am unable to agree with Scorr, L.J., that under war conditions the repairing 
firms were not applicants to the railway companies for leave to execute repairs 
on the sidings. They would have no right apart from agreement to send their 
employees on to the sidings. The Ministry of Transport charter is not a con- 
tract, although it no doubt represents an arrangement to which the Government, 
the private wagon owners and the railway companies were willing to give effect 
and by which those repairers who accepted orders were prepared to abide. 
The wagons were still not the wagons of the railway companies and under the 
charter the railway company were giving orders not on their own behalf, but 
on behalf of the Government. The repairers still required access to the defen- 
dant company’s sidings if they were to do the work there instead of in their own 
works and it made no difference to them whether they were doing the work for 
the accourit of the private owner or for the account of the Government. They 
and the defendant company must be taken to have been well aware of the terms 
of the document of May 15, 1925; if they had desired to determine it, it would 
have been easy to do so and I see no justification for inferring from the terms 
of the charter that it had been determined or had ceased to be applicable. 

I agree with both my brethren that the defendant company is also entitled to 
succeed under cl. 8 of the tenancy agreement. Read literally the obligation to 
indemnify the defendant company against damage sustained by the tenant's 
employees while on the siding of the defendant company 1s unrestricted and the 
third party can only escape liability if the indemnity can be restricted as a matter 
of construction to damage connected with the demised premises. I do not think 
this construction is possible without some such distortion of the clause as was 
suggested by TUCKER, L.J., and I see no justification for such a distortion. 

In the result I agree that the defendant company 8 appeal from the judgment 
against them in favour of the plaintiff should be dismissed and their appeal 
against the dismissal of their claim against the third party should be allowed. 

Appeal of defendant company from the judgment against them im ee of ab 
plaintiff dismissed with costs ; appeal of defendant company against the thay 
of their claim against the third party allowed with costs. Leave to appeal to 

rds. 
pa feats Miles Beevor (for the London & North Eastern Ry. Co.) > Wa 
Ashworth & Co. (for Henson); Willis & Willis (for Coote & Warren, I. - 
[Reported by C. St.J. NICHOLSON, Ese@., Barrister-at-Law.] 
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ROWING v. MINISTER OF PENSIONS. 
(K1nq’s Benoun Division (Denning, J.), April 1, 1946.] 


Royal Forces—Pension—Disability existing before war aggravated by war sermce 
—Burden of proof—Proper method of approach to consider matter—Royal 
Warrant concerning Retired Pay, Pensions, etc., 1943 (Cd. 1943, No. 6489), 
art. 4 (2)—Pensions Appeal Tribunals (England and Wales) Rules, 1943 
(S.R.. & O., 1943, No. 1757/L. 39), r. 12 (6). . 

The appellant was called up for military service in Sept., 1940. At his 
medical examination it was noted that he had a perforated ear drum and 
was receiving treatment for a discharging ear, from which he had suffered 
since infancy. He was nevertheless placed in grade I. During his service 
the ear trouble became much worse and, on Feb. 17, 1943, he was found to 
be unfit for any form of service, was placed in category E owing to the 
condition of his ear and eventually, on Feb. 28, 1944, was discharged from 
the service. In dismissing his claim for a pension the Pensions Appeal 
Tribunal gave as reasons for their decision that the disability which brought 
about his discharge from the army was liable to periods of exacerbation 
and remission and there were no conditions in his service that would render 
probable the contention that his service conditions aggravated his disability. 
Art. 4 (2) of the Royal Warrant provides that in no case shall there be an 
onus on any claimant under the warrant to prove the fulfilment of the 
conditions entitling him to an award and that the benefit of any reasonable 
doubt shall be given to the claimant :— 

HELD : (i) if a man was accepted for service in a certain medical category 
there was a presumption that at the time of his acceptance he was fit for 
the kind of service demanded of a man in that category. 

(ii) the Tribunal did not have proper regard to art. 4 (2) of the Warrant 
and did not approach the consideration of the matter in the proper 
way ; the question to be conzidered was not whether the appellant’s con- 
tention was rendered probable, but whether it was rendered improbable 
and whether the evidence against him was such that there was a real pre- 
ponderance of probability against him such as to exclude reasonable doubt. 

(iii) if the question of burden had been approached in .he proper way 
the evidence gave rise to a presumption in the appellant’s favour and was 
supplemented by a specialist’s opinion and there was nothing sufficient to 
overthrow it. 

(iv) there was no evidence on which the Tribunal could come properly 
to a conclusion in favour of the respondent and the appeal should, there- 
fore, be allowed. 


_ [EDITORIAL NOTE. The court again considers the question of burden of proof 
im pensions claims, and finds that the Pensions Appeal Tribunal, not having proper 
regard to art. 4 (2) of the Warrant, fails to give effect to the presumption in favour 
of the applicant arising from the evidence. In the view of DENNING, J., there is a 
presumption that a man is fit for the kind of service for which he is accepted, and that 


there is, therefore, a presumption that any subsequent deterioration in his health is 
due to that service. 


For.THE PENSIONS APPEAL TRIBUNALS Act, 1943, see HALSBURY’S STATUTES, 


Vol. 36, p. 480; and ror THE PENSIONS APPEAL TRIBUNALS (E 
Rugs, 1943, see ibid, p. 747.] Coe eee 


APPEAL by way of case stated from a decision of a Pensions A i 

The facts are fully set out in the judgment. gingers 
fF. W. Beney, K.C., and 7. J. Kelly for the appellant. 
Hon. H. I. Parker for the respondent. 


DEwnincG, J.: When the appellant was called up for service i 
he was examined medically and it was noted eens had a snr acta noe 
ear drum and was receiving treatment for a discharging ear from which con- 
dition he had suffered since infancy. That was noted down at the time ‘but he 
was nevertheless placed in grade I. During his service the ear trouble became 
much worse and on Feb. 17, 1943, he was found to be unfit for any form of service 
was put in category E owing to the condition of his ear, and was eventuall 
invalided out of the army under that category E and discharged from the abs; 
on Feb. 28, 1944. It is not, therefore, a caso which falls within art. 4 (3) of the 


¥F 
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ee ar because the disease which led to his discharge was noted in 
e initial medical report, but comes within art. 4 (2) of the Warrant. In my 
opinion if & man is accepted for service in a certain medical category there is a 
presumption that at the time of his acceptance he was fit for the kind of service 
demanded of a man in that category ; and in the event of his discharge sub- 
sequently cn medical grounds due to deterioration in his health, there is a 
presumption that the deterioration was due to his service. That presumption 
is not a compelling presumption but a provisional presumption arising from 
the fact that he was accepted for service in that category. So in this case when 
this man is discharged as being unfit for any further service on account of his 
ear there is @ provisional presumption operating in his favour. In addition 
there was evidence of the conditions of his life in huts, under canvas and so forth 
which were unfavourable to his ear trouble; and there was the report of a 
civilian medical specialist, who had seen him for many years before service, 
and also saw him during his service and who reported on May 1, 1944, shortly 
after his discharge that ‘‘ The life to which he was subjected in the army would 
tend to aggravate the ear condition.” The matter was submitted to the 
Minister who rejected the claim of the appellant. There was an appeal to the 
Tribunal, who also rejected his claim. Now what was the evidence before this 
Tribunal ? In order to defeat his claim, the evidence had to show a real pre- 
ponderante of probability that the appellant’s condition was not aggravated 
by war service. In the Minister’s statement of the case there was no such 
evidence. The medical history did not contain any evidence to negative the 
claim. The reasons of the Minister were not evidence. At the hearing before 
the Tribunal there was apparently handed in a document signed by Dr. Sims. 
It was presented at the hearing by the Minister’s representatives, but the counsel 
and the solicitor for the appellant said that it was not handed to them. If that 
is so then it was not made available to the appellant and did not conform to 
the requirements of the Pensions Appeal Tribunals (England and Wales) Rules, 
1943, r. 12 (6), which requires that : 

. every document.tendered in evidence or considered by the Tribunal for the 
purposes of the appeal shall be made available to the appellant or his representative 
Pe any) and to the Minister or his representative in such manner as the Tribunal may 

irect. 
As it is not quite clear in the case stated whether it was made available to the 
appellant, I am not going to pronounce any opinion on that particular aspect 
of this case, because when I come to study this document, even assuming it is 
authenticated by a medical man and admissible as evidence, nevertheless all 
it comes to is that it says: 

Otitis media is a condition which is liable to periods of exacerbation and remission. 
It does not say what is the cause of the exacerbation and remission. It may be 
that exacerbation is due to external causes. 

Then it goes on to say that : 

There was no acute exacerbation during service. 

That statement is difficult to understand, having regard to the medical history 
which shows that during service the condition of the ear got very much worse. 
Then it finishes up : 

Any change during that period is considered to be due to the natural progress of 
this very chronic disease. . 

Now how far does that evidence go? Of course it is a matter for the Tribunal 
to consider, and the Tribunal considered it, but it seems to me that they did not 
approach the matter in the proper way. They gave the reasons for their decision, 
and they said : 

The disability which brought about the discharge of the appellant from the army 
is liable to periods of exacerbation and remission and there were no conditions in the 
service of the appellant that would render probable the contention that his service 
conditions aggravated the appellant’s disability. 
That very way of putting it shows that the Tribunal were not approaching 
the consideration of the matter in the proper way. They were not having 
proper regard to art. 4 (2). The question to be considered was not whether 
his contention was rendered probable, but whether it was rendered improbable. 
The question was whether the evidence against the claimant was such that there 
was a real preponderance of probability against him such as to exclude reasonable 
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doubt, but they put the burden the other wayround. If the question of burden 
had been approached in the proper way, the evidence gave rise to a presumption 
in the claimant’: favour, and was supplemented by a specialist’s opinion and 
there was nothing sufficient to overthrow it. The only evidence against him 
was that of Dr. Sims, which, even if admissible, did not exclude reasonable doubt. 

There was no evidence on which the Tribunal could come properly to a con- 
clusion in favour of the respondent. For that reason I allow the appeal and 
hold that there was an aggravation. 

Appeal allowed. i 

Solicitors: Perowne & Co. (for the appellant); Treasury Solicitor (for the 
respondent). . 

[Reported by W. J. ALDERMAN, Esq., Barrister-at-Law.] 


POWELL DUFFRYN, LTD. v. RHODES. 

[Kine’s Brenon Division (Lord Goddard, L.C.J., Croom-Johnson and 
Lynskey, JJ.), April 9, 1946.] ; 

Emergency Legislation—Essential work—Reinstatement—Dismissal of employee 
for alleged serious misconduct—Dtrection to reinstate—Employee paid wages 
and offered similar employment at another colliery—* Reinstatement fine 
Defence (General) Regulations, 1939, reg. 58s—EHssential Work (Coalmining 
Industry) Order, 1943 (SA. & O., 1943, No. 505), art. 5 (3). 

The appellants, P.D.Ltd., carried on a coalmining undertaking which was 
scheduled under the Essential Work (Coalmining Industry) Order, 1943. 
They dismissed a collier for serious misconduct, but, after an inquiry 
into the matter by the local appeal board, they were ordered by a national 
service officer to reinstate him as from a given date. The appellants 
offered the collier work at the same wages and in the same grade but at a 
different colliery, and they paid him the guaranteed wage from the date of 
the reinstatement order. There was suitable work available for the collier 
at the colliery in which he had previously worked. The collier refused to 
work at a different colliery and claimed that “‘ reinstatement ” in the Essential 
Work (Coalmining Industry) Order, 1943, art. 5 (3), meant being put back 
into the same place as that in which he was working before he was dis- 
missed :— 

HELD: upon the true construction of the Order, “ reinstatement ” 
meant putting the employee back in the same place as that in which he 
had been working before he was dismissed. 

(EDITORIAL NOTE, It was held in Adrema, Ltd. v. Jenkinson (1) that “ employ- 
ment ” in an Essential Work Order does not mean work in any particular grade, but 
Humpureys, J., pointed out that an alteration of position might be so great as to 
amount to termination of the employment. By parity of reasoning, it is held in the 
case reported that there is no ‘reinstatement ”’ within an Essential Work Order 


where the employee is sent to a different place of work from that in which he was 
working before dismissal. 


For THE EssEnTIAL Work (COALMINING INDUSTRY) ORDER, 1943, see BUTTER- 
WORTH’S EMERGENCY LEGISLATION, [14] 166.] 
Cases referred to : 
(1) Adrema, Ltd. v. Jenkinson, [1945] 2 All E.R. 29; [1945] 1 K.B. 446; 114 L.J.K.B. 
313; 173 L.T. 318. 
(2) Jackson v. Fisher’s Foils, Ltd., [1944] 1 All E.R. 421; [1944] 1 K.B. 316; 113 
L.J-KB.(865.;) 171 LT. 81. 

APPEAL by way of case stated from a decision of the justices of the peace 
for the county of Glamorgan, sitting at Bargoed, on Aug. 24, Sept. 14,1945. Onan 
information by the respondent, a national service officer, the justices found 
the appellants guilty of an offence against the Defence (General) Regulations, 
1939, reg. 58a, in that they had failed to comply with a direction given under the 
Essential Work (Coalmining Industry) Order, 1943, art. 5 (3). The following 
facts were found by the justices : 

(i) That the appellants carried on a coalmining undertaking at the Britannia Colliery 
Pengam and that the said undertaking was scheduled as an undertaking under the 
Essential Work (Coalmining Industry) Order, 1943 and 1944, with the result that both 


the appellants and the said Oliver Cromwell Coble Cushi j 
privitinnia SPEC oe y Cushing became subject to the 


K.B.D.] POWELL DUFFRYN, LTD. v. RHODES 667 


_ (ii) That the said Oliver Cromwell Cobley Cushing was employe 

in the said Britannia Colliery iidertaking: aha a on Mera 045 oe 
his said employment on the ground that he had been guilty of serious misconduct. 
That the said Cushing appealed against his dismissal to the local appeal board con- 
stituted under the Essential Work (Coalmining Industry) Order, 1943. The said 


board heard the appeal on Apr. 24, 1945, and ini id dismi 
stables fi" , and was of opinion that the said dismissal 


(iii) That on Apr. 27, 1945, the respondent as national service officer gave to the 
appellants a notice pursuant to the said Order which directed the appellants to re- 


pee on Apr. 30, 1945, the said Cushing’ in the employment from which he was dis- 
missed. 


(iv) That the said Cushing duly presented himself for work at the said Britannia 
Colliery on Apr. 30, 1945, and on subsequent dates but the appellants refused to give 
him any work at the said colliery. The appellants offered to employ him as a collier 
at another of their collieries namely the Penallta coal mine at the same wages as there- 
tofore. The appellants paid him the guaranteed wage during the whole of the time 
since the order of reinstatement was made.. 

(v) That there was ample work available for the said Cushing at the Britannia Colliery 
as a collier in the same grade at the same wages and upon the same conditions as he had 
worked prior to his dismissal. 
rs ae That the Penallta coal mine is nearer the residence of Cushing than the Britannia 

olliery. 

(vii) That the appellant’s offer to employ the said Cushing in their employment 
as aforesaid would result in Cushing being placed among new work fellows. 

(viii) That Cushing refused to take the work offered as aforesaid at Penallta Colliery. 

The appellants contendéd that they had sufficiently complied with the 
direction by offering Cushing work at the Penallta Colliery in the same grade, 
at the same wages and upon the same conditions as theretofore. The respon- 
dent contended that the appellants were under an obligation to remstate Cushing 
at the Britannia Colliery in the employment from which he had been dismissed, 
and that, as they had not done so although such employment was available, 
they had failed to obey the directions of the national service officer. 

Adrema, Ltd. v. Jenkinson (1) and Jackson v. Fisher’s Foils, Ltd. (2) were cited. 

Lionel Heald, K.C., and Carey Evans for the appellants. 

W. Arthian Davies and J. S. R. Abdela for the respondent. 


Lorp Gopparp, L.C.J.: This case raises a very short point ‘under the 
Essential Work (Coalmining Industry) Order, 1943. Powell Duffryn, Co., Ltd. 
being ordered by a national service officer to reinstate a collier whom they had 
dismissed for serious misconduct (the local appeal board having come to the 
conclusion that he had not been guilty of serious misconduct) offered him 
employment at the same wages in the same grade at another pit, and the man 
said that he would not work at the other pit. He claimed that he was entitled 
to be reinstated in his employment, and that that claim to reinstatement meant 
being put back into the same position as that in which he was when he was 
dismissed. I think that ‘‘ position ’’ means, not only the grade in which he 
was working, but the place at which he was working. 

I do not think that it is the law that, if an employer engages a man to work 
for him at place A, he can at his own will and pleasure order the man to work 
at place B. The man may agree to work at place B, but if his employment 
ig to work for a master at a particular place, it is a breach of contract on the part 
of the master if he orders the man to work at another place, and if the man 
refused to go to the other place and he was dismissed on that ground, it would be 
a wrongful dismissal of the man. In those circumstances, it seems to me that 
the word ‘‘ reinstatement ”» must mean that, if the employers are ordered to 
reinstate the man, they must put him back at the same place as that in which 
he was working before. I think that the justices came to a right decision, 
and the appeal fails. 

Croom-Jounson, J.: I think that the word ‘“‘ reinstatement ” means 


what it says. I agree. 
Lynskey, J.: I agree. 


Appeal dismissed with costs. 
Solicitors : Wright & Bull, agents for W. H. F. Barklam, Cardiff (for the 

appellants) ; Solicitor to the Ministry of Labour (for the respondent). 
[Reported by C. Sr.J. NrcHoLson, Ese., Barrister-at-Law.] 
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PONTYPRIDD AND RHONDDA JOINT WATER BOARD 
v. OSTIME (INSPECTOR OF TAXES). 


: : : d 
House or Lorps (Viscount Simon, Lord Thankerton, Lord Wright, Lor 
Porter and Lord Simonds, January 25, 28, 29, March 29 1946.] 


Income Tax—T rade receipt—Sums received by water board under precepts issued 
to constituent authorities—Sums provided out of general rate—Whether trade 
receipt—Income Tax Act, 1918 (c. 40), Sched. D, Case Te 

Payments in the nature of a subsidy from public funds made to an under- 
taker to assist in carrying on the undertaker’s trade or business are trading 
receipts, 7.e., are to be brought into account in arriving at the balance of 
profits or gains under the Income Tax Act, 1918, Sched. D. Case I; but if 
the undertaker is a rating authority and the subsidy is the proceeds of rates 
imposed by it or comes from a fund belonging to the authority, the identity 
of the source with the recipient prevents any question of profits arising. 

The appellant board was a joint water board which was authorised by 
a local Act to supply water direct to consumers in the districts of its two 
constituent authorities and to sell water in bulk to water undertakings 
in two more districts. In the event of an estimated deficit in its net revenue 
for any year the board was authorised to issue precepts to its two constituent 
authorities calling for lump sums to be contributed by them, which they 
might pay either from their respective district funds or by levying rates. 
If either authority made default in payment the board was ‘empowered, 
by precept, to raise the necessary amount by levying a rate in place of the 
defaulting authority. In the exercise of its statutory powers the appellant 
board made an estimate which showed an estimated deficiency of £9,930 
in the net revenue of the board for the period ending Mar. 31, 1939, and 
issued precepts on its constituent authorities for the respective sums appor- 
tioned to them out of that amount. The sums were dvly paid by the 
constituent authorities and an appropriation account of the board for that 
year showed the amount of £9,930 as received under these precepts. The 
question at issue was whether the sums thus received under precept to meet 
an estimated deficiency in the result of what were admittedly trading 
activities fell to be taken into account in computing the profits and gains 
of the board’s trade under the Income Tax Act; 1918, Sched. D, Case I :— 

HELD: (i) the appellant board was not entitled to the benefit of the 
principle of the exemption of public rating authorities from taxation in 
respect of the surplus of rates. 

Re Glasgow Corpn. Waterworks (4) distinguished. 

(ii) the sums in question were received as sums which went to make up 
the profits or gains of the board’s trade. 

(iii) the amount of the precepts were not in the same category as a local 
rate raised by a public body for the assistance of an undertaking carried 
on by that body, which was entitled to have such assistance ; the assistance 
in this case, was given for the purpose of being uSed in the business carried 
on by the appellant board so as to enable it to meet its trading obligations. 

(iv) the sums received under precept were, therefore, trading receipts 
and fell to be taken into account in computing the profits and gains of the 
board’s trade under Sched. D, Case I. 


Decision of the Court of Appeal ({1944] 2 All E.R. 237), affirmed. 


(EDITORIAL NOTE. Viscount Smuron summarises the question at issue in this case 
in two propositions. Firstly, payments in the nature of a subsidy from public funds 
made to an undertaker to. assist in carrying on the undertaker’s trade are trading 
receipts. Secondly, this is subject to the exception that if the undertaker is a ratin 
authority, and the subsidy is the proceeds of rates levied by the undertaker itself, there 
18 no. question of profits arising from trade, because there is no identity of source with 
the recipient. The House of Lords, in this case, applying these principles, affirm the 
Court of Appeal, holding that the sums considered in the present circumstances are 
tyading receipts within the first of the foregoing propositions and as such may be brought 
into account for the purposes of Sched. D, Case I 

As TO Prorirs ARISING OUT OF TrRapDIne A 
HALSBURY, Hailsham Edn., Vol. 17 
Vol. 28, pp. 20, 21, Nos. 100-107.] 


CTIVITIES OF LocaL AUTHORITIES, see 
» p. 105, para. 199; and ror CasEs, see DIGEST, 


B 


Gq 
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Cases referred to : 


(*1) Lineolnshire Sugar Co., Ltd. v. Smart {1937] 1 All ER 413; [193 
: ws : E.R. ; 7} A.C. 697; 
Digest Supp. ; 106 L.J.K.B. 185; 156 L.T. 215; sub nom. peel Lincoln- 
*12) F ee Co., Ltd., 20 Tax Cas. 643. 
2 ort onservancy Board v. Inland Revenue Comrs., [1931] A.C. 540; Digest 
Supp.; 100 L.J.P.C. 193; 145 L.T. 121; sub nom. Inland Revenue eae 
v. Forth Conservancy Board, 16 Tax Cas. 103. 


(3) Municipal Mutual Insurance, Ltd. v. Hills (1932), 147 L.T. 62; Di ‘ 
16 Tax Cas. 430. Signi ; Digest Supp. ; 


*(4) Re Glasgow Corpn. Waterworks (1875), 1 Tax Cas. 28; 28 Digest 21, 107 0; sub 

‘A nom. Glasgow Water Comrs. v. Inland Revenue, 2 R. (Ct. of Sess.) 708. 

(5) A.@. v. Black (1871), L.R. 6 Exch. 308; 28 Digest 20, 100; 40 L.J.Ex. 194; 
25 L.T. 207; 1 Tax Cas. 54, Ex. Ch.; affg., L.R. 6 Exch. 78. 

(6) A.G. v. Scott (1873), 28 L.T. 302; 28 Digest 8, 34; 1 Tax Cas. 55. 

*(7) Glasgow Corpn. Water Comrs. v. Miller (Surveyor of Taxes) (1886), 2 Tax Cas. 

B 131; 28 Digest 21, 107m; 13 R. (Ct. of Sess.) 489. 

*(8) Mersey Docks and Harbour Board v. Lucas (1883), 8 App. Cas. 891; 28.Digest 
21, 104) 53.1..3.0:B. 4; 49 LT. 781; 2 Tax Cas. 25. 

*(9) Seaham Harbour Dock Co. v. Crook (1931), 16 Tax Cas. 333; Digest Supp. 


APPEAL by the taxpayer from a decision of the Court of Appeal, given on 
July 24, 1944, and reported ([1944] 2 All E.R. 237). The facts aro fully set out 
in the opinion of LorpD THANKERTON. 
CG J. Millard Tucker, K.C., and Terence Donovan for the appellants. 
Sir Patrick Hastings, K.C., and Reginald P. Hills for the respondent. 
The House took time to consider its opinion. 


Viscount Stmon: My Lords, I have had the advantage of considering 
the opinion which Lorp THANKERTON is about to deliver, in which he has fully 
set out the facts in this case, and has examined and analysed the authorities. 

D I agree with his conclusion and will limit myself to a brief statement of two 
contrasted propositions: the real question in the appeal seems to me to be 
under which of these two propositions the present case falls. 

The first proposition is that, subject to the exception hereafter mentioned, 
payments in the nature of a subsidy from public funds made to an undertaker 
to assist in carrying on the undertaker’s trade or business are trading receipts, 
i.e., are to be brought into account in arriving at the balance of profits or gains 

— under Sched. D, Case I. It is sufficient to cite the decision of this House in 
the sugar-beet case, Smart v. Lincolnshire Sugar Co., Lid. (1), as an illustration. 

The second proposition constitutes an exception. If the undertaker is a 
rating authority and the subsidy is the proceeds of rates imposed by it or comes 
from a fund belonging to the authority, the identity of the source with the 
recipient prevents any question of profits arising: see LORD BUCKMASTER’S 
explanation in Forth Conservancy Board v. I.R. Comrs. (2) ( (1931) A.C. 540, 

F at p. 546), and compare what Lorp MacmMILLAN said in Municipal Insurance 
v. Hills (3) (16 Tax Cas. 430, at p. 448). : 

Lorp THANKERTON has conclusively demonstrated that the decision of the 
Lorp PRESIDENT (INGLIS) in the first Glasgow water case, Glasgow Water 
Comrs. v. I.R. (4) falls within this second proposition ; so interpreted, it was 
rightly decided, but it does not help the appellants. The precepts which the 
appellants issued called for lump sums to be contributed by the two urban 

G district councils which they might pay either from their respective district 
funds or by levying rates. They were not agents for the appellants in finding 
the money, but distinct parties. It is true that if either of the councils did not 
provide the money, the appellants, instead of suing it, might itself by precept 
empower an Officer of their own to raise the necessary amount by levying a 
rate in place of the defaulting authority, but the substance of the matter 1s that 

H there is no such identity between contributors and recipients as removes the 
appellants from the application of the first proposition set out above. 

I move that the appeal be dismissed with costs. 


Lorp THANKERTON: My Lords, the subject-matter of this appeal arises 
upon an assessment made upon the appellant board under the Income Tax 
Act, 1918, Sched. D, Case I, in the estimated sum of £10,000 for the year 1939- 
1940 in respect of the profits of its trade, which was that of an undertaking for 
the supply of water. The only question argued before this House was whether 
certain sums paid, under precept, to the appellant board by the Pontypridd 
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ban District Council and the Rhondda Urban District Council under the 
Pontypridd and Rhondda Water Act, 1910, s. 91, fall to be included as receipts 
in the computation of the appellant board’s trade profits. acs 

The Commissioners for General Purposes of the Income Tax for the Division 
of Miskin in the County of Glamorgan held that these sums received under 
precept were not trading receipts and should not be included, and, on the requisi- 
tion of the Crown, stated a case for the opinion of the High Court of Justice. 
It may be mentioned that there was also a dispute as to whether a sum paid 
by the appellant board to the Taff Fechan Water Supply Board should be 
allowed as a deduction ; the General Commissioners held that it should be so 
allowed, and this conclusion was affirmed in the King’s Bench Division and in 
the Court of Appeal and the Crown did not press for its disallowance before this 
House. That point accordingly requires no further mention. 

On appeal, the decision of the General Commissioners that the sums received 
under precept by the appellant board were not trading receipts and should not be 
included in the computation of profits was affirmed by MacnacHTEN, J., but an 
appeal by the Crown to the Court of Appeal was allowed, and it was held that 
the sums in question were trading receipts and should enter into computation. 
Henee this appeal by the appellant board. 

Counsel for the appellant board referred to reasons Nos. 6 and 7 of the 
appellant’s case as embodying his main contentions. These are: 

(6) where a local authority carries on a commercial undertaking at a loss, and is 
permitted to make good that loss by a compulsory rate levied on the ratepayers, the 
amount of the rate so raised is not a receipt of the local authority’s said trade, and 
(7) the board’s position in respect of the sum raised by precept to meet its trading 
losses is similar to that of a local authority, its “‘ ratepayers” being either the two 
councils, the Rhondda Urban District Council and the Pontypridd Urban District 
Council as its constituent authorities, or the individual ratepayers of those two districts. 


The appellant board was established as a corporate body by a local Act, 
the Pontypridd and Rhondda Water Act, 1910, the board being constituted as 
follows: (a) The chairman for the time being of the Rhondda Urban Council ; 
(6) the chairman for the time being of the Pontypridd Urban District Council ; 
(c) six members to be appointed by the Rhondda Urban District Council ; 
(¢) four members to be appointed by the Pontypridd Urban District Council ; 
and it was provided that no one was qualified to be a member of the board 
unless he was a member of either of these two urban district councils, these two 
councils being referred to in the Act as “‘ the constituent authorities.” 

Under sects. 58 and 59 of the Act of 1910, as amended by sect. 25 (6) of the 
Pontypridd and Rhondda Water Act, 1913, the limits of supply within which the 
board are authorised to supply water direct to consumers are (1) the Pontypridd 
Urban District, and (2) part only of the Rhondda Urban District, but in addition 
the Board was authorised to sell water in bulk to the water uudertakers in (1) 
the Llantrisant and Llantwit Fardre Rural District, and (2) part of the Caerphilly 
Urban District. The maximum charges which may be made by the board for 
supplies taken by consumers within the limits of supply are fixed by sects. 
61, 67 and 68 of the Act of 1910, sects. 26 and 27 of the Act of 1913, and sect. 
18 of the Pontypridd and Rhondda‘ Water Act, 1925. The maximum permitted 
charges have at all material times been charged by the board. 

The payments received by the board from the persons to whom water is 
supplied consist of (a) payments made direct to the board by the consumers 
within the limits of supply, and (6) payments made by the water undertakers 
in the Llantrisant and Llantwit Fardre Rural District and part of the Caerphilly 
Urban District for water sold to them in bulk. It is admitted that both these 
classes of payments are trade receipts. In addition further sums are received 
by the board by virtue of sect. 91 of the Act of 1910, the material portion of 
which provides as follows : . 

91.—(1) Before the first day of April in each year or so soon thereafter as may be 
practicable the board shall make or cause to be made an estimate of the ‘probable revenue 
and expenditure other than capital expenditure which will be received and incurred 
respectively during the year beginning on that day and if such estimate shows that there 
will be a deficiency in the net revenue of the board for the year the board are hereby 
authorised and required in every case forthwith to apportion the sum required to meet 


such deficiency between the constituent authorities in accordance with the provisions 
of this section. 
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_ (2) The sum required to meet any deficiency whether for satisfying past or future 
liabilities shall be apportioned between and borne by the constituent authorities in 
the proportion which the assessable value of the Pontypridd District bears to the 
assessable value of that part of the Rhondda District which is within the limits of supply. 

(3) The board shall issue precepts to the constituent authorities for the amounts 
apportioned in pursuance of this section and the constituent authorities respectively 
shall within three months from the receipt of such precepts pay to the board the amount 
sO apportioned to them respectively. 

(4) Such amounts respectively shall be paid by the constituent authorities out 
of their respective district funds and general district rates which funds and rates are 
hereby charged with the payment of the same accordingly and the constituent authorities 
respectively are hereby authorised and required to make and levy any rate that may 
be necessary for-the purposes of this section. 


Sect. 91 (5) provides that in default of payment by a constituent authority 
of the amount so apportioned to it, the board may sue the defaulting authority 
or itself cause a rate to be levied in the district of such authority, in order to 
secure payment. 

Pursuant to sect. 91, the board made an estimate, which showed an estimated 
deficiency of £9,930 in the net revenue of the board for the period ending Mar. 
31, 1939, and issued precepts on the constituent authorities for the respective 
sums apportioned to them out of the said amount. These sums were duly 
paid by the constituent authorities, and an appropriation account of the board 
for that year showed the amount of £9,930 as received under these precepts. 
The question at issue is whether the sums thus received under precept to meet 
an estimated deficiency in the result of what are admittedly trading activities, 
fall to be taken into account in computing the profits and gains of the board’s 
trade under Sched. D, Case I. 

Counsel for the appellant board, submitted, in the first place, that the amounts 
of the precepts were not to be included among its trade receipts, in view of the 
decision in the case usually referred to as the first Glasgow casé, Glasgow Water 
Comrs. v. Inland Revenue (4), with which he maintained the present case was 
in pari casu. In the second place, counsel contended that the sums in question 
were not trade receipts (a) on general grounds, and (6b) that they were in exactly 
the same category as a local rate raised by a public body for.the assistance of 
an undertaking carried on by that body, which is entitled to have such assistance. 

My Lords, the first of these contentions appears to me to involve the question, 
whether the appellant board is entitled to the benefit of the well recognised 
principle of the exemption of public rating authorities from taxation in respect 
of the surplus of rates, which is defined by Lorp Buckmaster in Forth Con- 
servancy Board v. Inland Revenue Comrs. (2) as follows ( [1931] A.C. 540, at 
p- 546): 

The principle of exemption for the surplus of rates is, I think, to be found in 

this, that the rating authority collects money from the inhabitants of the district 
for the purpose of application to the expenses incurred on behalf of the inhabitants, 
and that any surplus rightly belongs to the inhabitants themselves, who receive its 
benefits in case of any surplus, because it is carried forward towards the expenses of the 
ensuing year. 
This principle had already been recognised before the first Glasgow case (4) 
in A.-G. v. Black (5), in which it was admitted by the Crown (L.R. 6 Ex. 78, 
at p. 83), that a tax imposed by the community on themselves did not involve 
liabijity to income tax, and, in the Exchequer Chamber, Katina, J., said 
(L.R. 6 Ex. 308, at p. 311): 

Mr. Manisty does not contend that harbour and port dues, and other revenues of that 
description, are not taxable ; and the Attorney-General admits that a district rate is not. 
The question then is, does the rate in question partake more of the nature of the one 
or of the other? _I am of opinion that it does not partake of the character of a district 
imposed by the inhabitants of a place upon themselves ; and that, on the other hand, 
it is very difficult to distinguish it from harbour dues. 

It will be found that this same principle was applied in the first Glasgow case (4), 
which was decided four years later, and to which I will now return. 

The Glasgow Water Commissioners were created as a statutory incorporation, 
according to the law of Scotland, by the local Act 18 and 19 Vict., cap. exvin, 
by sect. 6 of which it was provided : . 

The magistrates and council of the city of Glasgow and their successors in office 
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If of the community of the said 


for the time being, as representing and for and on beha g into effect the 


city, are hereby appointed commissioners for executing and carryin. 
purposes of this Act. ee a 
They were required to furnish the City of Glasgow, i.e., within the onpreie 
boundaries, with a supply of water for domestic purposes, and to ere¢c - y 
two public fountains within those boundaries which form the limits of pie be ory 
supply. They were empowered also to deal with parties outside the compulsory 
limits. Within the limits of compulsory supply the water commissioners were 
entitled to levy two rates, (a) a domestic water rate, levied on the epee 
of all dwelling-houses within the area, according to their rents, and (b) a pu i 
water rate not exceeding a penny in the pound on the full annual value of all 
premises whatever within the same limits. Both these rates were payable 
irrespective of whether the ratepayers chose to use the water or not. After 
meeting the current expenses of the undertaking, intérest on borrowed money 
and sinking fund charges, the water commissioners were required to apply 
any surplus in reduction of the domestic water rate for the following year. 
Having been assessed to income tax for the year 1872-1873 in respect of profits 
to the amount of £17,032 15s., arising upon their undertaking, the water com- 
missioners’ appeal was refused by the Commissioners of Property and Income 
Tax for the City of Glasgow, and a case stated by them came before the First 
Division of the Court of Session, which allowed the appeal. The LoRD PRESIDENT 
(InGuIs) said (1 Tax Cas. 28, at p. 48) : 


Now, the sum of £17,032 15s., upon which the charge is made under Sched. D of the 
Income Tax Act, comprehends the whole portion of the revenue of the water 
commissioners which is applied towards the formation of the sinking fund, in redemp- 
tion of the annuities and mortgages in the manner that I have already mentioned, 
and also the balance, if any, which is carried forward to the following year’s account 
to be applied as the Act directs in reducing the domestic water rate ; and the question 

is, whether income arising from this assessment, which is appropriated to such purposes, 
' is assessable for income tax under Sched. D as profits of this water undertaking. I am 
humbly of opinion that it is not. It seems to me that this is an Act of Parliament 
by which the citizens of Glasgow have undertaken, through this water corporation as 
their representatives, to assess themselves for a very important public purpose—a 
purpose very conducive to their own comfort and well-being—to obtain a good supply 
of water for the city. In so assessing themselves they had not in view certainly to make 
profit by the undertaking. On the contrary, what they have distinctly in view is to 
pay money in order to obtain this particular benefit. They are not therefore trading 
m any commodity, nor are they entering into any undertaking for the use of property 
that is to be attended by a resulting profit, or a beneficial interest accruing to any 
individuals, or to any corporation. The object of the assessment is to pay for bringing 
in the water, and when that is done the assessment and the authority to levy it come 
to an end. 


The Lorp PREsIDENT then distinguishes the case from A.-G. v. Black (5), and 
A.-G. v. Scott (6) (tbid., at p. 49); 


The case is.entirely different from those that have been cited which have been decided 
in the Court of Exchequer in England, because in those cases the statute which gave 
the right to levy the assessment did not impose it upon the citizens of the particular 
burgh or locality which obtained the Act. It was not an authority to the citizens 
of a particular locality to assess themselves. 


The Lorp PREstpENT then made the reservation which led to the second 
Glasgow case (7) (ibid.) : 

I have only further to say, that if any attempt had been made here to discriminate 
between that portion of the revenue which arises from tle rates levied within the 
limits of compulsory supply and that portion of the revenue which is raised in the dis- 


tricts beyond the limits of compulsory supply, I should have been very glad to attend 
to any grounds which might have been urged for such a distinction. 


The taxability of -profits in respect of the extraneous sources of revenue was 
raised in Glasgow Water Comrs. v. Miller (7), in which it was held that, while the: 
rates levied within the compulsory area were to be regarded as sums levied to 
defray the cost of the water supply within the district, so that any surplus 
remaining over could not be regarded as profit, any surplus of rates above 
outlay collected beyond the compulsory area, or from sales to manufacturers, 
was profit, which went to reduce the cost of water supply to these within the 
compulsory area, and was liable to assessment for income tax under Sched. D. 
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Referring to the decision in the earlier case the Lorp PRESIDENT (INGLIS), in 
delivering the judgment of the court said (2 Tax Cas. 131, at pp. 140, 141): 
We are all of opinion that within the limits of compulsory supply the concern or 

undertaking as defined ~ sa Am Act was ar — srici that the sre T of lon gh 
undertook to assess themselves for accomplishing the important public ose O 

supplying the city (being the limits of coustnia ce ea with a sia se i a pure 
water, that in doing so they had and could have no view of making profit, for that would 
have been equivalent to paying out of one pocket and into another pocket of the same 
individual or class, that they paid these assessments for no other purpose than that of 
obtaining the particular contemplated benefit, and when that benefit is fully attamed 
and secured for the future the assessment and the authority to levy it cOme to an end. 
I have re-considered that judgment, and have not seen any reason to doubt its 
soundness. 

The significant features of the first Glasgow case (4) were that (1) the water 
commissioners were expressly appointed “‘ as representing and for and on behalf 
of ” the community of the City of Glasgow, which formed the area of compulsory 
supply ; (2) the commissioners had the power of levying the domestic and public 
rates direct on the-ratepayers within the compulsory area, and, quoad these 
rates, the ratepayers were ratepayers of the commissioners and not of the 
municipal corporation ; (3) these rates were payable whether the particular 
ratepayer chose to use the water or not ; (4) no price was paid by any domestic 
consumer for his particular supply and he did not enter into any trading trans- 
action with the commissioners ; (5) the rates thus levied were applied to the 
expenses incurred on behalf of the inhabitants, and any surplus rightly belonged 
to the ratepayers, and was carried forward and applied in reduction of the 
domestic rate in the next year, thus answering Lorp BuckmasteEr’s definition 
of the principle. On the other hand, the present case 1s very different : the 
appellant board (1) are not directly representative of the inhabitants of the. 
Rhondda and Pontypridd Urban District Councils ; (2) their limits of supply 
do not include the whole of the Rhondda Urban District ; ( o) they have no power 
to-levy a rate, except on default. of a constituent authority ; (4) the sums ob- 
tained by precepts under sect. 91 are not the expense of obtaining a benefit 
for the inhabitiants of the com ulsory area, but are designed to meet a deficiency 
arising out of the insufficiency of their admitted trading receipts to cover their 
trading transactions with the individual consumers within the limits of supply, 
and their sales in bulk—in other words, to make good their loss in trading ; 
(5) in view of sect. 91 (4) these sums are not necessarily paid out of the proceeds 
of any rate ; and (6) there is no provision for a public rate, and it would SPE 
that if a constituent authority needed, water for any of the ed aes pee y 
covered by a public water rate, 1t would need to enter into a tra ing ec si 
with the board. In all these respects the present case is in strong contras 

ow case (4). 

ats en aber in orth Conservoncy Board (2) Lorp Hhintek aire 4 1981] 
A.C. 540, at p. 547), while finding it unnecessary for Po aaa fe) re eae a 
to examine the soundness of the decision in the first G a sree (4), pee 
appeared difficult to reconcile it with the later decision in this House in patois 
De os v. Lucas (8), and Lorp DUNEDIN (ibid., at Pp: 549) expressed a similar 
Bact ‘I did not share these doubts, and, as I pointed out dase ik Pp: ane 
the Lorp Present (InGuIs) had the Mersey Docks case (8) before him ad Le 

d Glasgow case (7), and reaffirmed his decision in the first case, and the 
ana delivered by the Lorp PRESIDENT (INGLIS) vetoed ek rec 
' urt, and in the Mersey Docks case (8), two out o e ° 
ee te ‘rt in the decision referred to the first Glusgow case (4): Lorp 
who too ai A Cas. 891, at p. 911) approved of the principle on which 
BLACKBURN yi pp- acted, though, not having the Glasgow Act before him, 
sid Pourhsot eri a whether a proper construction had been put on it. 
abi mathe mcr ness at p. 913) clearly found no inconsistency between 
onbears eee the Glasgow case (4) and the decision in the Mersey Docks case (8). 
ae sae considered the matter, I dm unable to find amy inconsistency 

avin on. : F 
between the decisions in eae Aca to come within the principle 

Tho sai of counsel 05 he apres opny ut in sting the 
of the first gee Peak between the provisions of the Glasgow ers a 
orci repvisions of the appellant board’s Water Act, the various matters 
ar ‘ 
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have indicated in respect of the latter Act, go far to show that the amount 
of the precepts are not in the position claimed under head (6) of counsel’s second 
contention, viz., that they were in exactly the same category as a local rate 
raised by a public body for the assistance of an undertaking carried on by that 
body, which is entitled to have such assistance. But I will deal first with head 
(a) of counsel’s second contention, by which he contended on general grounds 
that the sums in question were not trade receipts; in regard to this contention 


he.cited two cases, the first of which was Seaham Harbour Dock Co. v. Crook (9), . 


which was decided by this House in 1931. The harbour dock company had 
applied for ‘and obtained grants from the unemployment grant committee, 
from funds appropriated by Parliament ; these grants: were paid as the work 
progressed and were equivalent to half the interest on approved expenditure 
met out of loans. The payments were made several times a year for some 
years. It was held that they were not to be brought into account in comppting 
annual profits or gains. Lorp Buckmaster said (16 Tax Cas. 333, at p. 353) : 

It was a grant ... by a government department with the idea that by its use men 
might be kept in employment. . . I find myself quite unable to see that it was a trade 
receipt or that it bore any resemblance to a trade receipt. 

It was said by Lorp ATKIN (ibid.) : 

. . when... received, they were received by the appropriate body not as part of 
their profits or gains or as a sum which went to make up the profits or gains of their 
trade. 

I am unable to regard the sums here in question as falling into the same category 
as the unemployment grants; on the contrary, they were received ‘‘ as a sum 
which went to make up the profits or gains of their trade.” : 

The other case cited was Lincolnshire Sugar Co. v. Smart (1), in which advances 
made under the British Sugar Industry (Assistance) Act, 1931, to a company 
carrying on business as manufacturers of sugar beet were held to -be trading 
receipts of the company and liable to income tax under Sched. D., Case I. 
The language of Lorp MacmILLAN in describing the naivre of these advances 
seems to be equally applicable to the sums in question in this appeal. Lorp 
MAOMILLAN, in whose opinion the other four Lords concurred, said ( [1937] 
A.C. 697, at p. 704) : 

It was with the very object of enabling them to meet their trading obligations that the 
“advances ” were made ; they were intended artificially to supplement their trading 
receipts so as to enable them to maintain their trading solvency. 

In my opinion, these two cases afford sufficient reason for rejection of the con- 
tention of counsel for the appellant board, that, on general grounds, the sums 
here in question are not trading receipts. 

In addition to what I have already said as to head (6) of counsel’s second 
contention, I will only add that the two cases last cited show hat if, as in my 
opinion was the case here, the assistance is given for the purpose of being 
used, in the business carried on by the appellant board, so as to enable them to 
meet their trading obligations, the amounts so given are trading receipts, and 
this contention also fails. ; 

I have so far expressed my own opinion, but I would like to express my general 
agreement with the reasons given in the judgments in the Court of Appeal. 

Accordingly I am of opinion that the appeal should be dismissed with costs 
oo Beek ae oe ae Court of Appeal should be affirmed. ; 

y Lords, ave been asked by Lorp PorTER to i 
the opinions which have been aia adie ster ve 


Lorp Wrigut [read by Lorp THANKERTON]: My L i 
: My Lords, I agree with the 
speech which has just been delivered by Lorp Simo i 
nt iee y N and do not desire to add 
Lorp Simonps: My Lords, I concur. 


mpi dismissed with costs. ; 
olicitors: Theodore Goddard & Co., agents for Mor } 
( be gan, Bruce & Nicholas, 
Pontypridd (for the appellants); Solicitor of Inland Revenue (for the cae 
[Reported by C. St.J. Nicnotson, Esq., Barrister-at-Law.]} 
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6 . eee AND CO., LTD. v. REES 
OURT OF APPEAL (Scott, and Tucker, L.JJ., and Evers é 
28, April 11, 1946.] vets sha), Mage 2, 
Landlord and Tenant—Rent restriction—Standard rent—Premises let as dwelling- 
house tm 1940—Same premises let in 1938, at higher rent, as business offices 
with licence for tenant to sleep on premises—Claim by landlord to fix standard 
rent by reference to 1938 letting—< Dwelling-house ’’—1938 letting not as a 
dwelling-house—Increase of Rent and Mortgage Interest (Restrictions) Act, 
See 17), 8. 12 (1) (a)—Rent and Mortgagé Interest Restrictions Act, 1939 

a akh 

In July, 1940, certain premises to which the Rent Restrictions Acts 
applied were let as a dwelling-house to the appellant, R., at a rent of £78 
a year. By a previous lease, dated Mar. 24, 1938, the premises in question 
had been let to M. at a rent of £100 a year on condition that they were 
not to be used ‘‘for any other purpose than as offices for the tenant’s 
business,” but with a licence for the tenant or her partner to ‘“ sleep upon 
the premises should they so require.’ For the first 4 months of that 
tenancy, M.’s partner had slept on the premises and had also eaten some 
meals there. On Sept. 1, 1939, the premises had bec» occupied solely as 
offices. On June 5, 1945, the landlords served a notice on R., purporting 
to terminate his contractual tenancy and to increase the rent to £100 a 
year. They contended that that was the standard rent of the premises 
because the lease of 1938 constituted the last lettt#g of the premises as a, 
dwelling-house before Sept. 1, 1939. It was contended by R. (a) that the 
lease of 1938, properly construed, was.a letting for business purposes only 
and not a letting of the premises as a dwelling-house ; (b) that the fact that 
M.’s partner had for the first 4 months of the 1938 lease slept on the premises 
and had her meals there did not amount to user by the tenant of the premises 
as a dwelling-house so as to give rise to a letting of the premises as ‘a dwelling- 
house during that time :— 

HELD : (i) upon the true construction of the lease of 1938, the permission 
for the tenant or her partner to sleep on the premises did not contemplate 
the user of the premises as a dwelling-house, but was merely a proviso 
that the use of the premises for sleeping accommodation at night should 
not be regarded as a breach of the covenant against user save for business 
purposes. 

(ii) sleeping on particular premises at night, or having meals on them, 
did not ipso facto have the effect in law of making those premises a dwelling- 
house. On the facts of the case, under the lease of 1938 there had not 
been a user of the premises as a dwelling-house. 

(iii) the landlords could not refer back to the lease of 1938 to determine 
the standard rent of the premisés because that lease had been for business 
purposes and was not a letting of the premises as a dwelling-house. 

[EDITORIAL NOTE. The word “ dwelling-house ” imports something more than 
merely sleeping or taking meals on premises. This may in some circumstances be 
sufficient to take premises out of the category of business premises, as in the case of 
rooms occupied as sleeping apartments by a hotel staff, in Richmond (Duke) v. Dewar 
& Cadogan Hotel Co. (1921), 38 T.L.R. 151, but in general the test is that laid down 
in Greig v. Francis & Campion, Ltd. ( (1922) 38 T.L.R. 519): ‘* What has to be deter- 
mined, as a question of fact, is what was the real, main and substantial purpose of the 
premises.” : 

As To BuSsINESS PrEemisES, see HALSBURY, Hailsham Edn., Vol. 20, pp. 315, 316, 
para. 371; and ror CasEs, see DIGEST, Vol. 31, pp. 558, 559, Nos. 7055-7067. ] 

referred to: 
bare Phillips v. Barnett, [1922] 1 K.B. 222; 31 Digest 566, 7132; 91 L.J.K.B. 198; 
126 2, Ty. 33; 
*(2) Haskins v. Lewis, [1931] 2 K.B. 1; Digest Supp.; 160 L.J.K.B. 180; 144 
L.T. 378. 

Appra by the defendant from an order of His Honour JupGeE DRUCQUER, 
made at Westminster County Court, and dated Dec. 3, 1945. The facts are 
fully set out in the judgment of the court delivered by EvERSHED, J. 

Roy Wilson for the appellant, the tenant. 


0. J. Salkeld Green for the defendants, the landlords. Decade ane 
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Scorr, L.J.: I will ask EveRsHED, J., to read the judgment of the court. 

EveRsHED, J. [delivering the judgment of the court]: This is an appeal 
from a judgment of the county court judge of the Westminster County Court 
in favour of the plaintiffs for a sum of £7 9s. ld., being (save for a sum of 64. 
tric meter rent) the amount of alleged arrears of the rent of 
certain premises known as suite No. 8, 22, 24, Orange Street, Haymarket, London, 
of which the defendant is in occupation. This amount (less the sum of 68.) 
represents in fact the difference over a period of seventeen weeks between rent 
at the rate of 30s. per week or £78 per annum (at which the premises were let 
to the defendant by the plaintiffs’ predecessor in title, in July, 1940) and rent at 
the rate of £1 18s. 5d. per week or £100 per annum, which the plaintiffs allege 
to be the ‘“‘ standard rent” under the Rent Restrictions Acts ; the plaintiffs 
having on June 5, 1945, served upon the defendant a notice purporting to 
terminate the contractual tenancy of the defendant and to increase the rent 
to the alleged standard rent of £100 per annum from July 7, 1945. It is common 
ground that the premises, which have been occupied by the defendant as a 
dwelling-house since July, 1940, came within the scope of the Rent Restrictions 
‘Acts by virtue of the Act of 1939, and that they constitute accordingly a “‘ 1939 
Act house.’ The “‘ standard rent ”’ of the premises is therefore to be determined 
according to the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, s. 12 (1) (a), as amended, by the 1939 Act: 

... “ standerd’rent ’? means the rent at which the dwelling-house was let on Sept. 
1, 1939, or, where the dv@lling-house was not let on that date, the rent at which it was 
last let before that date, or, in the case of a dwelling-house which was first let after the 
said Sept. 1, the rent at which it was first let. 

The sole question in the action and on this appeal is whether the plaintiffs 
(the respondents to the appeal) can make good their claim to fix the standard 
rent by reference to a lease of the premises by their predecessor in title in 1938, 
which they claim constituted the last letting of the premises as a dwelling- 
house before Sept. 1, 1939, the premises being on that date occupied in fact 
solely as offices. It will be necessary to refer later to the terms of the lease of 
1938. 

The argument of the defendant (the appellant before this court), which has been 
presented to us with great care and skill, is of a three-fold character. First, it is said 
that the lease of 1938, to which the respondents claim to have recourse, was 
upon its proper interpretation a letting of the premises for business purposes only, 
and did not therefore amount to a letting of the premises as a dwelling-house. 
Secondly, it is said that, assuming the terms of the lease to be “ neutral,”’ 7.e., 
such as to entitle the tenant to use them either as a dwelling-house or for business 
purposes or both, the facts proved (viz., that the then lessee’s business partner, 
during a period of four months after the commencement of the 1938 lease, 
slept and had her meals upon the premises) did not amount to user by the 
tenant of the premises as a dwelling-house so as to give rise to a letting of the 
premises as a dwelling-hovse during those four months: on one or both of the 
grounds that the mere acts of sleeping and eating meals in the circumstances 
of the present ‘case fell short of the attributes required to constitute an abode 
or home, or that such activities were not in any case those of the tenant but of 
a third party, a stranger to the lease, albeit with the permission both of the 
landlord and the tenant. Thirdly, it was argued that if there was a user, and 
therefore a letting, of the premises as a dwelling-house for the first four months 
of the term of the 1938 lease, the premises were, during the remainder of that 
term, indubitably used exclusively for business purposes: with the result that 
the premises wholly ceased to exist as a dwelling-house and that the 
landlord accordingly cannot now identify the premises which were let as a 
dwelling-house to the appellant in 1940 with the subject-matter of any letting 
as a dwelling-house prior to their user for business premises, and cannot therefore 
have recourse to any such earlier letting for the purposes of fixing the standard 
rent. The last branch of the appellant’s argument is founded on a principle 
which counsel for the appellant seeks to establish from a number of decisions 
ofithis court and of the High Court, of which the first is Phillips v. Barnett (1). 

We now turn to the terms of the 1938 lease. It is dated Mar. 24, 1938, and 
made between one Edgar Dudley, (therein called “‘ the landlord »), and Phyllis 
Manger (therein called “‘ the tenant ’’), the expressions “ landlord ” and “tenant ” 


in respect of an elec 


G 
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being defined as including ‘‘ where the context admits ’ 
in title. The'subject-matter is described as : 


- all that tenement or suite of rooms bein i i 
eo & suite No. 8, in the messuage 
or block of flats known as 22, 24, Orange Street, Haymarket, in the county of Tada 


The term of the lease was one year certain from Mar. 25, 1938, and thereafter 
until determined by three calendar months’ notice on either side. The rent 
was £100 per annum, plus a further sum.(which appears never to have become 
payable) in respect of increased rates. The most important provision is that 


contained in cl. 2 (5) which comprises the tenant’s covenants, and which was 
as follows : 


Not to use the said suite for any other purpose than as offices for the tenant’s business 
of travel and buying service... The ténant and Mrs. Mittler may however, sleep 
upon the premises should they so require. ; 


Cl. 2 (6) imposed upon the tenant the obligation to see that the street door of 
the building was closed between the hours of 7 p.m. (1 p.m. on Saturday) and 
7 a.m. on each week day and all day on Sundays, bank and general holidays. 
Para. 13 contained a covenant against assignment or underletting without the 
landlord’s written consent, in more or less common form. 

We were informed that the suite consisted of two rooms plus a bathroom and 
lavatory, there being also some cooking equipment in one or other of the rooms. 
The facts proved in evidence by a member of the firm of estate agents who man- 
aged the premises at all material times, and by Miss Manger, wére that Mrs. 
Mittler (Miss Manger’s partner in the travel business) slept and had her meals 
on the premises from the end of March to Aug. 2, 1938 ; but there was no evidence 
of any further use of the premises by the tenant or Mrs. Mittler as a home or 
residence. 

The county court judge was of opinion that, having regard to the terms of: 
cl. 2 (5) of the lease of 1938, the suite was let to be used as a dwelling-house 
and that Mrs. Mittler’s use of it for sleeping (and eating) as contemplated by 
the lease amounted to its use in fact as a dwelling-house. The material part of 
his judgment was as follows : 


’ their respective successors 


It is, of course, clear that, but for the permission given in cl. 2 (5) of the lease to the 
tenant and Mrs. Mittler to sleep upon the premises, the tenancy would not have been 
controlled by the Rent Restrictions Acts, which do not apply to business premises. 
But, in my opinion, having regard to the said permission, the flat was let to be used as 
& dwelling-house by the tenant and Mrs. Mittler and in accordance with that permission 
Mrs. Mittler in fact used it as a dwelling-house. 


In our judgment, the county court judge was wrong in his conclusion that the 
permission given by cl. 2 (5) of the lease contemplated the user of the premises 
as a dwelling-house: and, since the user of the premises by Mrs. Mittler was 
(as found by the judge) in accordance with, and not in excess of, the permission 
given by the lease, it follows that in our judgment the judge was wrong also in 
holding that such user amounted in the circumstances of the case to user of the 
premises in fact as a dwelling-house. ! 

It is, no doubt, true that the acts of sleeping upon premises at night and 
having meals upon them by day are acts which may be described as ‘‘ resi- 
dential’ in character. But the use of premises as a dwelling-house is by no 
means necessarily confined to their use by the tenant for sleeping and eating. 
The experience of great numbers of Englishmen during the last six years provides 
many instances of sleeping and eating upon premises which could by no fair 
use of language on that account be described as dwelling-houses. In other 
words, to sleep on particular premises at night, or to have one’s meals upon them 
by day, or both, ought not ipso facto to have the effect.in law of making those 
premises a dwelling-house ; nor, in the light of the facts of Haskins v. Lewis (2) 
should the reference by Scrutton, L.J., ( [1931] 2 K.B. 1, at p. 11), to the resi- 
dential character of the act of sleeping on the premises in question, be inter- 
preted as an authority for a contrary proposition. ; sb 

In the present case, we cannot, upon the fair interpretation of the permission 
granted by cl. 2 (5) of the lease of 1938 to the tenant or her partner to sleep 
on the premises, infer that user of the premises as a dwelling-house in any true 
sense of the term was contemplated. The contrary view would necessarily 
involve repugnance in the clause itself, since the user of the premises as a 
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dwelling-house must have involved a breach of the covenant on the part of the 
tenant, not to use them for any other purposes than as offices. And this con- 
clusion is emphasised if regard is had to the small size of the premises. Properly 
construed, therefore, we think that the permission at the end of the clause in 
question: is equivalent to a proviso that the use of the premises by the tenant 
or her partner as a matter of convenience fer sleeping accommodation at night 
should not be regarded as a breach of the tenant’s covenant against user save 
for business premises. Although our’ conclusion on construction would not 
thereby be affected, we think that in the context of para. 5, the word “ tenant ”’ 
ought to be confined to Miss Manger herself. 

As regards the meals had on the premises (to which no reference is made in 
the covenant), it is, we think, clear that such a use of office premises could not 
of itself be said to convert the premises into a dwelling-house: and, on the 
particular facts of this case, no different result follows, we think, from the addi- 
tion of this activity on the part of Mrs. Mittler to her activity of sleeping on the 
premises pursuant to the licence given. We observe finally, that there is in the 
present case no suggestion that the form of the lease was designed as a subter- 
fuge to evade the Rent Restrictions Acts. If such had been the case, other 
considerations would have to have been taken into account. 

Having regard to our conclusion upon the first two heads of the appellant’s 
argument, it is unnecessary for us to express any opinion upon the difficult 
point raised by the third head, save to observe that none,of the cases cited 
is a direct authority upon it. The question was stated by GREER, L.J. ( [1931] 
2 K.B. 1, at p. 16), in Haskins v. Lewis (2) to be undecided: and it remains 
undecided to-day. The result is that the respondents have, in our judgment, 
failed to make good their claim to refer back to the 1938 lease for the determina- 
tion of the standard rent of the premises: and, since their claim in the action 
was necessarily founded solely on that lease, they fail to justify their demand 
for the arrears of rent. As regards the small sum of 6s. for meter rent, no 
evidence was given at the hearing to support that part of the claim. 

In our judgment, therefore, the appeal must be allowed and the judgment 
of the county court judge must be set aside. 

Appeal allowed. Leave to appeal to the House of Lords refused. 

Solicitors: Arbeid & Co. (for the appellant); Parker, Garrett & Co. (for 
the respondents). 

[Reported by C. St.J. NicHotson, Esq., Barrister-at-Law.] 


MILLENIUM PRODUCTIONS, LTD. v. WINTER GARDEN 
THEATRE (LONDON), LTD. 


[Court or Arprat (Lord Greene, M.R., Somervell’ and Cohen, L.JJ.), 
April 10, 11, 12, 1946.] 


Landlord and Tenant—Licence—Revocation—Licence for use of theatre—Ezpress 

term entitling licencee to determine licence—No provision for determination 
_ by licensor—No right in licensor to revoke licence. 

Injunction—Breach of contract—Grant of irrevocable ticence to use theatre—N egative 
covenant by licensor not to revoke implied in grant—Right of licencees to in- 
junction to restrain licensor from acting on purported revocation. 

_ The respondents, Winter Garden Theatre (London), Ltd., granted a 
licence of their theatre to the appellants, Millenium Productions, Ltd., for 
the purpose of producing stage plays, concerts or ballets. By the terms of 
the agreement, the licence was for 6 months from July 6, 1942, at £80 a week 
with an option to continue for a further period of 6 months at an enhanced rent. 
On the expiration of the two periods of 6 months, the licencees were “ to 
have the option of further continuing the licence of the theatre ” at a rent 
of £300 a week, and they were to give to the licensors one month’s notice 

\ oftheir intention of then terminating the licence. They were to give 6 weeks’ 
notice of their intention to exercise the first option and similar notice of 
their intention to exercise their ‘‘ option to continue thereafter.” The 
agreement provided for payments in advance. It further provided (inter 
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alta) that the licensors should retain the bars, cloakrooms and right to sell 
programmes, etc., but that the licencees were to participate equally in the 
net profits and losses thereof ; that the licencees were not to grant @ sub- 
licence of the theatre without the consent of the licensors, but that such 
consent would not be unreasonably withheld ; and that the licencees were 
to leave the theatre in the same state and condition as then existed, reason- 
able wear and tear, etc., excepted. .On Apr. 24, 1943, the licencees exercised 
their option to prolong the licence beyond the end of the 12 months from 
July 6, 1942. On Sept. 11, 1945, the licensors purported to determine the 
licence. It was vontended by the licencees that the licensors could not 
revoke the licence because the contract contained no term enabling them 
to do so, and, on the true construction of the contract, such a term could 
not be implied. On behalf of the licensors it was contended that a licence 
was distinct from the contract which created it, and, under a rule of law, 
was determinable at will :— 

HELD : (i) the question whether or not a licence is revocable cannot be 
segregated from the rest of the contract which created it ; the nature of 
the licence depends on the terms of the contract which must be construed 
according to ordinary principles. 

(ii) upon the true construction of the terms of the contract in question, 
the licensors had no power to revoke the licence. 

(iii) the grant of an irrevocable licence implied a negative undertaking by 
the licensors not torevokeit. An injunction could, therefore, be granted to 
restrain the licensors from acting upon the purported revocation, which 
was a breach of contract. 

[EDITORIAL NOTE. The court rejects the view that a licence is something having 
@ separate existence independent of the contract by which it is created. Such a licence 
therefore, and particularly the question of its revocability, is to be construed by con- 
sidering the contract as a whole. In view of all the surrounding circumstances of 
the case reported the court holds that there is no ground for implying a power of imme- 
diate revocation by the licensor. 

As To Revocation or Licencr, see HALSBURY, Hailsham Edn., Vol. 20, pp. 
10-12, para. 6; and ror Casss, see DIGEST, Vol. 30, pp. 512-514, Nos. 1669-1700. 
As To ImpLiIeED NEGATIVE CovENANTS, see HALSBURY, Hailsham Edn., Vol. 18, 
pp. 63-68, paras. 87-91; and For CasEs, see DIGEST, Vol. 28, p. 454, Nos. 717-719.] 
Cases referred to: 

*(1) Minister of Health v. Bellotti, Minister of Health v. Holliday, [1944] 1 All E.R. 
238; [1944] 1 K.B. 298; 113 L.J.K.B. 436; 170 L.T. 146. ; 

(2) Canadian Pacific Ry. Co. v. R., [1931] A.C. 414; Digest Supp.; 100 L.J.P.C. 
129; 146°L.T. 129. 

(3) Kerrison v. Smith, [1897] 2 Q.B. 445; 30 Digest 512, 1675; 66 L.J.Q.B. 762; 
19+ ded O44. : 

*(4) Hurst v. Picture Theatres, Ltd., [1915] 1K.B.1; 30 Digest 513, 1682; 83 L.J.K.B. 
1 WP $3 Pf Sop ao Bel i 


APPEAL by the plaintiffs from an order of Roxsurcu, J., dated 
March 6, 1946. By two letters dated June 10, (1942, the defendants, 
Winter Garden Theatre (London), Ltd., granted a licence of their theatre 
to Countess de la Marr, ‘‘ for the purpose of producing stage plays, concerts 
or ballets.” The terms on which the licence was granted were set out 
in one of these letters. By an agreement dated Oct. 1, 1942, which was made 
between the defendants of the first part, the Countess de la Marr of the second 
part, and the plaintiffs of the third part, and which referred to the two letters 
of June 10, 1942, the defendants granted a licence to the original licensee to 
assign the licence to the plaintiffs and they granted a licence to the plaintiffs 
to grant a sub-licence of the theatre to Tom Arnold and Jack Hylton. Except 
for certain immaterial variations, the agreement of Oct. 1, 1942, confirmed the 
terms of the licence of June 10, 1942. On Sept. 11, 1945, the defendants purported 
to determine the licence. The plaintiffs brought an action claiming (i) a cond 
ation that the licence was not revocable by the defendants except upon breac 
by the plaintiffs of the terms of the licence ; (ii) alternatively, a rts aes 
that the licence if revocable at the option of the defendants was Ace is 
effective until after the expiration of a reasonable notice or alternative i aller 
the expiration of a reasonable period from the receipt by the plaintiffs—o a5, pies 
of revocation. The defendants, in a counterclaim, claimed : (i) a declaration tha 
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the plaintiffs’ licence to use the theatre had been determined and that after the 
lapse of a time reasonably sufficient to vacate the theatre they had no right to 
use the theatre; (ii) an injunction to prevent the plaintiffs from using the 
theatre ; (iii) damages for trespass. RoxBuRGH, J., dismissed the action, and 
on the counterclaim declared that the plaintiffs’ licence to use the theatre had 
been determined, and that after the lapse of a time reasonably sufficient to vacate 
the theatre, they had no right to use the theatre. The relevant terms of the 
licence and the arguments are fully set ‘out in the judgment of Lorp GREENE, 
M.R. 

Gilbert Beyfus, K.C., and Michael Albery for the appellants. 

Valentine Holmes, K.C., and Hon. T. G. Roche for the respondents 


Lorp GREENE, M.R.: The hearing of this appeal was advanced at the 
request of the parties, who were anxious to have a speedy decision. The subject- 
matter with which the appeal is concerned is one on which the law can scarcely 
be said to be clear in every particular. It may be that, by taking time to con- 
sider my judgment, I could have expressed my reasons in a more satisfactory 
way; but, having regard to the fact that the parties wish a speedy decision 
and the fact that we have come to a conclusion on the argument submitted to 
us, we feel justified in delivering judgment at once. 

The only matter which we have heard argued arises on the claim in the action. 
The substantial question raised was whether or not the defendants, the present 
respondents, had power under the contract between the parties to determine 
the licence of the Winter Garden Theatre. They have purported to determine 
it and that was the occasion on which the question arose. But we have had to 
consider, not the particular circumstances relating to that purported determina- 
tion, but the general question whether or not there is a power to determine. 
The counterclaim raised a number of questions. It was based primarily on 
the view that the notice which purported to determine the licence was an effective 
notice for the purpose and carried with it certain legal consequences. The nature 
of those consequences is something we are not concerned to consider now, 
because on the view that we take the appellants succeed in the action. That 
being so, the ascertainment of the rights of the parties, which would have been 
necessary if the notice to determine had been effective, does not fall for con- 
sideration. 

Before I come to examine the actual language of the relevant documents 
it may, I think, be helpful to state, in as few sentences as I can, certain proposi- 
tions which appear to govern part of the subject-matter with which we are 
concerned. Counsel for the respondents put in the forefront of his argument 
@ proposition of this nature. There is a thing called a licence, which is some- 
thing which, so to speak, has a separate existence, distinct from the contract 
which creates it; and there is a rule of law governing that particular thing 
which says that a licence is determinable at will: That seems to me to be putting 
the matter on the wrong footing. A licence created by a contract is not an 
interest. It creates a contractual right to do certain things which otherwise 
would be a trespass. It seems to me that, in considering the nature of such a 
licence and the mutual rights and obligations which arise under it, the first 
thing to do is to construe the contract according to ordinary principles. There 
is the question whether or not the particular licence is revocable at all and, if 
so, whether by both parties or by only one. There is the question whether 
it is revocable immediately or only after the giving of some notice. Those are 
questions of construction of the contract. It seems to me quite inadmissible 
to say that the question whether a licence is revocable at all can be, so to speak 
segregated and treated by itself, leaving only the other questions to be caudal 
by reference to the true construction of the contract. As I understand the law 
ene or prone: the reciattecy to all these questions must depend on the terms 
of the contract when properly co i i admis 
riba apadcia ose properly construed in the light of any relevant and ; 

I do not pause to examine the cases to which we were referred i 
to me that none of them lay down any proposition contrary to WEGHERESS naan 
Indeed, they appear to me to affirm it. In Minister of Health v. Bellotti ( 1), 
a He oe facts yh ait I ventured to quote ( [1944] 1 All E.R 238, 

; » & passage from the judgment of the Privy C il i mage, 
Ry. Co. v. R. (2), which says this ( [1931] A.C. 414. ase 483) ae 
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Whether any and what restric 
revocable licence must, their 
each case. 


tions exist on the power of a licensor to determine 
. . & 
Lordships think, depend upon the circumstances of 


Even if it is said that a licence is a thing which 
and in isolation, is in its nature revocable, 
to see whether that rule applies to the partic 
I do not mind the law being stated in that way, and that may be what was 
meant by the passage which I have quoted. However, that does not get one 
very far but simply leads one back to the construction of the agreement as a 
whole. Fortunately, we are not concerned in this case with the question which 
may arise in appropriate circumstances as to what the rights of a licensee are 
when his licence has been determined. That matter does arise incidentally, 
in @ way which I will explain in a moment but it is of no direct importance 
in this appeal. 

There is one further matter which I might refer to and that is this. One is 
often tempted, in construing a commercial document, to say: ‘ Well,’if the 
parties had meant such and such a thing, they would very naturally have 
provided for it.” Another thing that one is sometimes tempted to say is: 
‘* Here is the sort of clause which you would expect in an agreement like this. 
It is almost impossible to suppose that the parties would have done what it 
is said they did without providing such and such a clause by way of safeguard.” 
I am far from saying that those are the sort of considerations which-one must 
put out of one’s mind. But they are considerations to which I think undue 
weight is very often given, because whether you would expect a particular 
clause in a particular contract between particular parties must depend, as a 
commercial matter, very largely on the bargaining position of the parties. 
A party who may be keen on what he conceives to be a good bargain will refrain 
from insisting on some clause which might be to his advantage. I am far 
from saying that the circumstances of this case would justify us in inferring 
that the licensors were, so to speak, in a commercial situation which would 
induce them to accept something which people in a more prosperous position 
might have rebelled against. All I am doing is to enter a caveat against assuming 
that parties entering into a transaction of this kind are necessarily doing so, 
as one may call it, commercially at arm’s length. 

In this case the theatre, the subject-matter of the licence, had been closed 
for six years. The first effective licence granted was dated Oct. 1, 1942, at a 
serious period of the war. The actual date of the original document, which was 
only a preliminary document, was June 10, but that was not a licence granted 
to these particular plaintiffs. 

The licence was for the purpose of ‘‘ producing stage plays, concerts or ballets.”’ 
These are varied types of performance, and, if one is entitled to use one’s 
ordinary common knowledge of such matters, there is required for any particular 
performance a good deal of preliminary preparation, the incurring of expense, 
and the making of contracts. You cannot produce a stage play without provid- 
ing yourself with the necessary paraphernalia and the painting of your scenery ; 
you must make contracts not merely with the artistes but with the orchestra, 
and so forth. To put on a stage play is an elaborate matter, which may take a 
considerable time in preparation and will involve expense and the incurring of 
liabilities. Therefore, we are not dealing with a type of licence which you would 
expect to be terminable at a moment’s notice, such as a licence to walk in some- 
body’s park. We are dealing with something which is only cast, we are told, 
in the form of a licence instead of in the form of a lease, because of some require- 
ments of the Lord Chamberlain’s department. That is the subject-matter 
of this licence. } : 

There are three periods with which the licence is concerned. The first one is a 
period of six months commencing on July 6, 1942, at £80 a week [cl. 1]. The 
next period is one obtainable-by an option. The licensees are given an option 
at the expiration of the 6 months to continue for a further period of 6 months 
at a rental of £100 a week plus 10 per cent. of the gross weekly receipts in excess 
of £500; but the maximum rental was to be £200 {cl. 2]. That is the second 
period. Then comes cl. 2 (2) which has given rise to the present difficulty : 


irati i ioi to have 
the expiration of the two periods of 6 months before mentioned you are 
agar te of further continuing the licence of the theatre on the payment each week 


» if artificially taken by itself 
the contract must be examined 
ular licence under consideration. 
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of a flat rental of £300 per week and you will give us one month’s notice of your inten - 
tion of then terminating the licence. You are to give us previous 6 weeks’ notice of 
your intention to exercise your option to continue the licence for the further period of 
6 months and 6 weeks’ notice of your intention to exercise your option to continue 
thereafter. 

The licensees, therefore, are being given what is described as an option of 
further continuing the licence of the theatre after the expiration of the second 
period of six months, an option which is described at the end of the paragraph 
as ‘‘ your option to continue thereafter.” A supplemental term of the agree- 
ment provided for payments in advance. In the event of the second option 
being exercised, the payment in advance was to be raised to the sum of £1,200. 
What the licensors wanted was to have in hand a sum of money equal to the last 
four weeks’ payment which was to become due—-a very reasonable form of 
security. As the amount payable under the licence was a rising amount, rising 
finally to £300 a week during the period covered by the second option, the neces- 
sary sum had to be raised to £1,200. That involved an addition to the existing 
deposit of a further £400, bringing it up to £1,200. 

It is to be observed that the language used in relation to this second option 
does not in terms impose any limit upon the time for which the licence may 
endure. Secondly, the clause contains a right to the licensee at one month’s 
notice to terminate the licence; but it gives no corresponding right to the 
licensor. I will come back to that presently. 

The next clause to which I must refer is cl. 4 under which the licensors retain : 

. . the bars, cloakrooms and right to sell programmes, books of words and music 
and the receipts and takings but you are to participate to the extent of 50 per cent. 
in the net profits or losses thereof—which shall be calculated and paid each week. 
Some reliance was placed on that clause because it was said that, if the licensors 
cannot determine the licence, they would be practically saddled with the manage- 
ment of the bars, etc., in perpetuity. The answer to that, I think, is a short one. 
Cl. 4 does not—and admittedly does not—impose on them any obligation to 
keep the bars or cloakrooms open, and, if they found it was not profitable to 
do so, they would be perfectly entitled to close them. 

Then cl. 6 says: 

You are not to enter into a sub-licence of the theatre without consent of the company 
but this consent would not be unreasonably withheld provided a mutual arrangement 
is made between us for our company to participate in any profit on any sub-licence 
to be entered into by you. 

I am not attaching excessive importance to if, but it is worth pointing out that 

if the respondents are right in saying that they have the right to terminate the 
licence under the second option at any moment that they please, it might be 
made impossible for the licensees to grant a sub-licence which extended into 
the period of the second option, because if they went to the licensors and said : 
‘ Please grant us a sub-licence to continue into the second period,” the licensors 
would be entitled to say: “ We shall do nothing of the kind because as soon as 
that period begins we are going to terminate your licence.” That, they say 
they would be entitled to do. It is not by any means conclusive one way 
or the other, but it would have the effect of cutting down the appellants’ right 
to grant a sub-licence which cl. 6 clearly contemplates the licensees should 
enjoy, subject to the conditions there stated. But, as I say, that consideration 
would have to yield to other parts of the contract, if they pointed in another 
direction. You cannot give conclusive force to any term in a contract until 
eb oiebt rsa) the whole x it, and until you have, so to speak, put the whole 
of it together, giving each paragraph i i i 

it ibe a steg g paragraph such weight as in the whole context it 

Then cl. 6 (c) provides that the licensors are to be li 
“of all rates, taxes and assessments.” It was scpiscako Natta 
date the rates and taxes might well exceed the £300 a week payable, but that 
seems to me, with all respect, a fantastic conception which no business ee would 
have had in his head for one moment. Later on in the clause there is an obli 
tion on oe licensees to leave the theatre : ; ooiedea 

*. . In the same state and conditi i 
began by fire, storm, tempest and King’ ‘3 pesptihiaruhnd foe a Rae ee 

en there is what may be construed as an obligation on the licensors “ for 
external and structural repairs, external painting, decoration,’”’ and so on. . 


C.A.] MILLENIUM v. WINTER GARDEN THEATRE (LoD GREENE, M.R.) 683 


Coming back to the contentions o 
says, reading this contract as a whole a 
matter with which it was concerned 
of tenure if it is to be successful, th 
of this licence in a way which the ] 


f the parties, counsel for the appellants 
nd having regard to the particular subject 
» Involving, as it does, a certain security 
ere is no reason for construing the terms 


anguage does not expressly provide. The 
language does not provide for any right in the licensor to determine the licence. 


Per contra, counsel for the appellants says, it does in terms provide a right 
for the licensee to determine the licence. How then, he says, on any principle 
of construction, are you to imply into that clause a right in the licensors to deter- 
mine it, and that without any notice at all? It is important to observe that 
the argument of counsel for the respondents was based entirely on the pro- 
position, which he quite frankly admitted, that there is here no half-way house 
between a licence irrevocable by the licensor and a licence revocable by the 
licensor at any time without any notice. Counsel for the appellants pointed out 
that such a power in the licensor might put the licensee to great expense and loss 
and might have the effect of making this so-called second option valueless and 
nugatory. The licensee has been asked, said counsel for the appellants, to pay 
£400 down when he exercised the option, but, according to the argument, 
the moment, or a week after, or a fortnight after, or a month after, he has exer- 
cised it, the licénce could be cancelled. The £400 would have to be repaid but, 
as counsel for the appellants said, that would not affect the circumstance 
that the licensee had had to raise it and pay it over. Can it be contemplated, 
says counsel for the appellants, that a right obtained in those circumstances 
should be liable to be cancelled at a moment’s notice without any warning 
by the licensor ? . . . . 
On the other hand, counsel for the respondents says that a licence is a thing 
in its nature revocable. You must, therefore, find something in the contract 
which you can fairly construe as preventing it from being revocable. When 
you look at this contract, the matter specially relied on, ViZ., the express right in 
the licensee to determine, was, he says, merely put in for the purpose of pro- 
tecting the licensor, and did not operate to exclude by implication the power of 
the licensor to exercise that right of revocation of the licence which, he says, 
is inherent in the very nature of a licence. Boe 
Counsel for the appellants points out (with, I think, some justice) that there is 
no real justification for regarding the provision giving the licensee power to 
determine as being put in solely for the benefit of the licensor. It was obviously 
important that the licensee should know, if he wanted to determine the licence, 
exactly what his rights were. If the period of notice were not specified, he might 
find himself in a difficulty as to whether he ought, if he wished to determine 
the licence, to give a month’s notice, or six months’ notice, or some other notice. 
It is put in, therefore, for a purpose which, I should have thought, one could 
not say was exclusively for the benefit of the licensor. street 
There is a further consideration which I think one must not forget, althoug 
one is not entitled to draw any particular inference from it by itself. The 
circumstances in which this contract came to be made were certainly unusual. 
The theatre had been closed for six years, even for three years before the en 
Here was a licensee willing to take it and open it in war-time, with an eae 
continuance (which we are now concerned with) involving a ent fenca the 
a week, which was considerably in excess of the amount payable Set e he’ y 
riods. It may very well be—I have formed no opinion one way or the ot nae 
that the licensors said to themselves: “ If we can get £300 a week in pape ui y 
we are not concerned with determining this licence at all. ek 8 isi we 
£300 a week is a magnificent sum.’”” They may have thought ; at. ee 
ll have been worth their while to do it. On the other hand, they may 
bee #2 he li does not make a success of it, he will not be able 
tbc eer nar rr emeal ceriaae i inate the licence.’’ In other words, 
his £300 a week and he then will terminate the ied 
6 a there was not any legal safeguard to the licensors te oe Ae 
i i have thou it was a 
ins a RI Pe x, -ahdenhth dies hacen se dealaraeny oa a iecseeiine would 
<p RO ‘1 ose that those matters were not 
oso Ai shades’ sie Sas aielinste es them as an element which the 
pr oe use : at Ankers had in mind in the circumstances. 
Pororansel for the respondents, while claiming that he was entitled to determine 


684 [June 1, 1946] ALL ENGLAND LAW REPORTS ANNOTATED  [Vol. 1 


at a moment’s notice, when asked why the licensors shonld have a safeguard 
put in in terms and the licensees should have no safeguards, replied that the 
safeguard of the licensees, if the licensors determined without notice, lies in 
their rights under the general law. He says that under the general law they 
would have had time given to them before they could be expelled, and he referred 
to the Bellotti case (1). But we have to consider what the position of these 
licensees would be in this particular business, and what sort of protection we 
should expect they would require as business people. They would undoubtedly 
want (and the law would give them) time to remove themselves and their 
possessions from the theatre when the licence was determined. Counsel for 
the respondents said that the law might very well also give them the right, 
for instance, to finish the run of a play even if it lasted for three years. I think 
he even went so far as to say that the law might very well entitle them, not- 
withstanding the revocation of the licence, to put on a play which was in prepara- 
tion and let that run. All I can say about that is this. No case has ever 
suggested that the period of grace, so to speak, allowed to a licensee after deter- 
mination of his licence extends to the conduct of.operations merely because 
they would be profitable to him. The highest that I think it has been put is 
that it entitles him to remove himself and his goods, as in the Bellotti case (1). 
Removing them does not merely mean removing them into the street, but 
removing them to some reasonable place for their accommodation. No case 
has ever gone so far as to say that the licensee would be entitled to a further 
period of grace, which, as counsel for the respondents admitted, might last 
for 3 years, in order that he might run off some profitable contract which he had 
entered into, or carry out some enterprise for which he had made preparations 
but which he had not actually begun at the time. If a licensee is to rely on the 
general law for his protection when the licensor determines without notice, 
those would be the sort of doubts and difficulties in which he would find himself 
involved. 

A further matter would be this. A licensee could very well spend a large 
sum of money in re-decorating the theatre. When he had done that, the licensor 
could immediately revoke the licence. By no possible argument could it be 
said that the licensor, if he did that, would have to recoup the licensee for his 
expense. That is another respect in which the absence of some sort of protection 
to the licensee, if the licensor had the power to determine in the way suggested, 
would have been gravely unreasonable. 

Taking all those matters into consideration and paying particular attention 
to the fact that the matter of the determination of this licence was quite clearly 
present to the minds of the parties when this agreement was entered into— 
they considered the matter of determining the licence and they gave power to 
determine expressly to the licensee but they refrained from giving any such 
power to the licensor—should we be justified in reading this provision of the 
contract as containing something in addition to the express words, i.e., that 
the licensor is to have the power of immediate revocation ? Counsel for the 
respondents says that it is wrong to talk about reading in such a power because 
it is implied by law. I cannot take that view of the problem. I think that our 
duty is to construe this document and find out what it means. The rule of law 
that is applicable to the case is the general rule applicable to the construction 
of all instruments, that they must be construed as a whole in relation to their 
subject-matter and to any other relevant surrounding circumstances. Giving 
the best attention that I can to the matter, and giving weight to the various 
considerations that I have mentioned, it seems to me that the argument of the 
eo is right, and that there is no power of revocation on the part of the 
icensors. 

The next question which I must mention is this. The respondents have 
purported to determine the licence. If I have correctly construed the contract 
their doing so was a breach of contract. It may well be that, in the old days, 
that would only have given rise to a right to sue for damages. The licence 
would have stood revoked, but after the expiration of what was the appropriate 
period of grace the licensees would have been trespassers and could have been 
expelled, and their right would have been to sue for damages for breach of con- 
tract, as was said in Kerrison v. Smith (3). But the matter requires to be con- 
sidered further, because the power of equity to grant an injunction to restrain 
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a breach of contract is, of course, a power exercisable in any court. The general 
rule is that, before equity will grant such an injunction, there must be,.on the 
construction of the contract, a negative clause express orimplied. In the present 
case it seems to me that the grant of an option which, if I am right, is an irrevoc- 
able option, must imply a negative undertaking by the licensor not to revoke 
it. That being so, in my opinion, such a contract could be enforced in equity 
by an injunction. Then the question would arise, at what time can equity 
interfere ? If the licensor were threatening to revoke, equity, I apprehend, 
would grant an injunction to restrain him from carrying out that threat. But 
supposing he has in fact purported to revoke, is equity then to say: ‘‘ We are 
now powerless. We cannot stop you from doing anything to carry into effect 
your wrongful revocation ?’’ I apprehend not. I apprehend equity would 
say: ‘‘ You have revoked and the licensee had no opportunity of stopping you 
doing so by an injunction ; but what the court of equity can do. is to prevent 
you from carrying that revocation into effect:and restrain you from doing 
anything under it.” In the present case, nothing has beendone. The appellants 
are still there. I can see no reason at all why, on general principles, equity 
should not interfere to restrain the licensors from acting upon the purported 
revocation, that revocation being, as I consider, a breach of contract. 

Looking at it in that rather simple way, one is not concerned with the diffi- 
culties which are suggested to arise from the decision of this court in Hurst v. 
Picture Theatres, Ltd. (4). Counsel for the respondents agreed that in this court 
he could not ask us to take a different view to the view there taken. It is a 
decision which has not satisfied everybody, but, quite apart from that decision, 
the simple propositions which I have just enunciated, which I cannot help 
thinking are right, would appear to me to get round any difficulties which 
might be felt as to the reasoning in Hurst v. Picture Theatres, Ltd. (4). We 
are not concerned here with a licence coupled with a grant. Nothing of that 
kind is suggested. It is not suggested that that type of licence is in question 
here. It is a pure licence and nothing else, and the breach of the licence contract 
by the licensor could be restrained by a court of equity, and a court of equity 
would interfere to prevent the licensor taking steps pursuant to his wrongful 
revocation. That seems to me to put the matter right so far as this case is 
concerned. 

I do not take up time by looking at the other cases referred to. In my opinion 
the appellants are entitled to the relief they claim in the first declaration in their 
prayer, subject to a modification which can be discussed presently. 


SoMERVELL, L.J.: I agree and have nothing to add. 


CouEN, L.J.: I agree, but, as we are differing from the judge below, I will 
add a few words. ; 

The judge states the problem he has to deal with where he says, in reference to 
the paragraph of the letter containing the second option : 

judgment that passage is ambiguous. It may mean, as the plaintiffs contend, 
ee the eaten was to eee until atbeentaable bythe plaintiffs by one month’s 
notice. I leave out of account the question of breach of conditions. It may mean 
that the licence was to continue until revoked by either party and the plaintiff was to 
give one month’s notice of revocation. 
After considering the arguments, he comes to the conclusion that the second is 
the right interpretation. It seems to me that, in the conclusion which he reached, 
the judge went wrong in two main respects. In the first place, he treated the 
words as equally capable of both of his two alternative meanings. In my | 
view, for the reasons given by the Master of the Rolls, I think that, reading the 
document as a whole, and cl. 2 (2) by itself, the more natural meaning of the 
words is that the plaintiffs had the option of continuing the licence of the theatre 
so long as they paid £300 a week ; but they were not to cease to pay that £300 
a week without giving one month’s notice of their intention so to do. 

I do not propose to go through the other clauses of the agreement or to repeat 
what the Master of the Rolls has said as to the surrounding circumstances 
which confirm the construction he has placed on the agreement. I would ey 
conclude by pointing out that, as it seems to me, the reasons which the Judge 
gave, or at any rate two of them, for favouring the construction contended 
for by the defendants are not really valid. He dismissed what seems to me 
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the most convincing argument put by counsel for the plaintiffs, viz., that the 
second option would be valueless if the defendants’ construction were adopted, 
by saying : 

The option was certainly not valueless, because, in my judgment, the defendants 
could not have determined the licence during the subsistence of the sub-licence [7.e., 
the licence to Hylton and Arnold] which was due to last at least until Sept. 7, 1943, 
and might have lasted several years longer ; and if the defendants revoked the licence 
after that sub-licence expired, the plaintiffs would have been entitled to a reasonable 
time to remove themselves and their possessions. 


In my view, it cannot be right to construe the relevant clause of the agreement 
of June 10, 1942, by referring to the terms of a sub-licence which did not then 
exist, and which, so far as the evidence goes, there was no reason to assume 
was then in contemplation. Therefore, it seems to me that that sub-licence 
has no bearing on the matter. 

Then the judge laid stress on-the fact that no power was reserved to the licensor. 
after the expiry of the sub-licence to determine the licence for breach of its terms. 
There again, it seems to me, there is nothing so very strange in that. There 
was ‘no power in the licensor to determine in that event during the original 
period or during the period covered by an exercise of the first option. The 
parties were content to leave it to depend on the general law under which, in the 
event of a breach going to the root of the contract, the licensor would have 
had power to determine. It seems to me not unreasonable to suppose that they 
were content, so long as they got £300 a week, to rest on that right as regards 
any other breach of the agreement. Finally, the judge laid stress on elements 
of mutual confidence. It seems to me there is very little in this agreement 
really to establish elements of mutval confidence. But, there again, if there 
were a breach of any obligation of mutual confidence which went to the root 
of the matter, the parties would have had their remedy. 

Those are only comments on certain of the reasons given by the judge. Iam 
unable to agree with his conclusion or to attribute the same force which he 
does to the points which I have mentioned. For the reasons given by the Master 
of the Rolls, I agree that this appeal should be allowed. 

Appeal allowed. Liberty to apply for an injunction in the Chancery Division. 
Leave to appeal to the House of Lords granted. 

Solicitors: Herbert Oppenheimer, Nathan & Vandyk (for the appellants) ; 
Richards, Butler & Co. (for the respondents). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


WINTER v. WINTER. 


[Court or APPEAL (Lord Greene, M.R., Morton and Somervell, L.JJ.), March 
25, April 12, 1946.] 


Revenue—National Savings certificates—Jurisdiction of county court—Savings. 


Certificates Regulations, 1933 (S.R. & O., 1933, No. 1149); r-27°5 (1) 

The appellant made an application in the county court for a declaration 
that 500 units of national savings certificates, standing in the name of the 
respondent, his wife, were his property, and for an order that the respondent 
should transfer them into his name. The tespondent took a preliminary 
point that the county court had no jurisdiction. The county court judge 
held that he had no jurisdiction. The merits were not investigated, but 
it was admitted that, apart from the objection, the application was in proper 
form under the Married Women’s Property Act, 1882. The objection 
to the jurisdiction was based on the Savings Certificates Regulations, 1933 
r. 27 (1), which provides that if any dispute arises between the Postmaster. 
General and the holder of any certificate or any person claiming to be 
entitled to or to be interested in any certificate, the matter in dispute 
shall be referréd in writing to the Chief Registrar of Friendly Societies :— 

‘ HELD : on the issues raised in the plaint, there being no actual, inevitable 
ie beet read tai prin sidan dial ete the regulation did not apply ; 
unty court judge therefor jurisdicti i : 

oF pen ee As : mote © had jurisdiction and the action should be 

Bailey v. Bailey (2) distinguished. 
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(EDITORIAL NOTE. The basis of this decision is that the dispute has nothing 
to do with the fact that the property involved is national savings certificates. The 


giving jurisdiction to the Registrar of Friendly Societies does not come into operation. 
As _TO Lecan PROCEEDINGS BETWEEN HUSBAND AND WIFE AS TO PROPERTY, see 
HALSBURY, Hailsham Edn., Vol. 16, p. 740, para. 1211 ; and ror CasEs see DIGEST, 


Cases referred to : 
(1) Crisp v. Bunbury (1832), 8 Bing. 394; 3 Digest 135, 98; 1 Moo. & S. 646; 
I L.J.C.P. 112. 


*(2) Bailey v. Bailey, [1926] Ch. 758; Digest Supp.; 95 L.J.Ch. 470; 135 L.T. 431. 
(3) Lewis v. Paulton and Others (1907), 14 S.L.T. 818. 


APPEAL by the applicant from an order of His Honour Deputy JupGE Ritson, 
made at Bloomsbury County Court and dated Dec. 30, 1945. The facts are 
fully set out in the judgment of the eourt delivered by SoMERVELL, L.J. 

Sir Hubert Houldsworth, K.C., and J. A. Petrie for the appellant. 

H. J. Astell Burt for the respondent. 

Cur. adv. vult. 
SoMERVELL, L.J. [delivering the judgment of the court]: the appellant 
made an application in the Bloomsbury County Court for a declaration that 
500 units of national savings certificates, standing in the name of his wife, 
were his property, and for an order that his wife, the respondent in the county 
court and before us, should transfer them into his name. The respondent 
took a preliminary point that the county court had no jurisdiction. The 
deputy county court judge held that he had no jurisdiction, and this appeal 
is brought against his order. The merits were not investigated, but it is admitted 
that apart from the objection, the application was in proper form under the 
Married Women’s Property Act, 1882. 

The objection to the jurisdiction was based on the Savings Certificates Regula- 
tions, 1933, r. 27 (1). These regulations were made under the Finance Act, 
1923, s. 33, which extended the regulation making power conferred by the War 
Loan (Supplemental Provisions) Act, 1915, s. 5, as amended, to the making 
of regulations covering, inter alia, the savings certificates in question in this appeal. 
The operative words are: 


. . . the Treasury may make regulations as to the manner in which and conditions 
under which the money may be raised .. . 


Reg. 27 (1) reads as follows: 


If any dispute arises between the Postmasier-General and the holder of any certi- 
ficate or any person claiming to be entitled to or to be interested in any certificate 
the matter in dispute shall be referred in writing to the Chief Registrar of Friendly 
Societies. : 


It was said that these words apply to the present dispute and confer exclusive 
jurisdiction on the Registrar of Friendly Societies. Counsel for the appellant 
submitted (1) that the words did not apply to the proceedings before the county 
court in this case and (2) alternatively if they did apply the jurisdiction was 
concurrent and not exclusive. After hearing his argument on the first point 
we called on counsel for the respondent and having come to the conclusion that 
the regulation did not apply to these proceedings we did not hear argument 
on the alternative submission. Counsel for the respondent contended that the 
words of the regulation expressly covered a dispute between “ the holder of 
any certificate ’’ and ‘‘ any person claiming to be entitled to or interested in any 
certificate.” We agree that if this were the construction, it would apply in 
this case, but it is in our view impossible so to construe it. A provision covering 
a dispute between A and B or C does not expressly cover a dispute between 
Band C. There must be a dispute to which A is a party. For the proposition 
that the jurisdiction if it existed was exclusive he relied on Crisp v. Bunbury (1) 
where the provision, though differently worded, was, he submitted, the mete in 
effect so far as this point was concerned. He then argued that sa aie me 
of the Postmaster-General in relation to savings certificates broug 2 abou 

the result for which he contended and that this was laid down in a poten 
of this court in Bailey v. Bailey (2). Under reg. 11 the Postmaster-Genera 

keeps a record of holders of savings certifitates and effects transfers by causing 
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the name of the transferee to be recorded as holder. In Bailey v. Bailey (2) 
the plaintiff alleged in the statement of claim that she kept house for her father, 
who had died intestate. She had deposited in the Post Office Savings Bank 
savings from sums which her father had given her for her services. These 
sums were claimed by the defendant, a son of the deceased, to whom letters of 
administration had been granted, as part of his father’s estate. The court 
decided that on the facts as alleged in the pleadings the dispute was within the 
jurisdiction of the Registrar-General of Friendly Societies under the relevant 
provisions of the various Acts. The devision is one which we should be reluctant 
to extend to the statutes and regulations with which we are concerned dealing 
with national savings certificates. Counsel for the respondent argued that the 
legal effect on the question of the jurisdiction conferred was the same as in the 
present case. Assuming that this is so, we do not think the decision covers 
the present case. When the case is carefully examined it does not, in our 
view, justify the unqualified statement in the headnote ‘‘ that a dispute between 
a depositor and a person claiming adversely to him was a dispute ”’ within the 
meaning of the relevant statutory provisions conferring jurisdiction on the 
Registrar. The case was argued on the pleadings as a preliminary point of law. 
In order to see what was decided it is necessary to consider how the facts as 
pleaded were understood by the court. This appears most clearly from the 
judgment of Warrineton, L.J. ( [1926] 1 Ch. 758, at pp. 769, 770) : 

The plaintiff in this case deposited with the Post Office Savings Bank considerable 
sums of money; in the year 1920 she deposited a sum of £100, and in three months 
of the year 1924 she deposited sums amounting altogether to £300. The defendant 
ig the administrator of the deceased father of himself and the plaintiff, and as such 
he claimed that at all events the £300 deposited by the plaintiff after the death of their 
father formed part of the father’s estate. He applied to the Post Office for payment 
of the sums so deposited, and his demand was refused. Ultimately the matter was 
referred to the Registrar of Friendly Societies appointed under the Friendly Societies 
Act of 1875, who made an award in favour of the claimant, and ordered that something 
over the £300 part of the total deposited—I suppose the £300 with interest—should 
be paid out to the father’s administrator, the claimant. The plaintiff has brought 
this action, alleging that the award of the Registrar of Friendly Societies was made 
withous niet orate eee hey: punter ee void, and the question so raised has, by an 
order made in chambers, been directed t i imi 
teat alee py eee o be heard as a question of law preliminary 
The plaintiff in fact received notice from the Registrar of the proceedi 
him but did not attend. Then WARRINGTON, Ly ., said this akin es 

Then it is said that here there is no dispute between the bank and the outsider 
With all respect to the learned judge who has expressed a contrary opinion, I cannot 
conceive where @ dispute arises unless this be a dispute. The claimant calls upon the 
bank to transfer the money to him and the bank says: ‘‘ No, I will not reethitor the 
money to you. I will help you to some extent, because I will put a stop on it, but I 
will not transfer the money to you, because I may afterwards have to pay it ’to th 
eae es Sager: a sce ““T am entitled to that money ae ought & 

ve it transferred to me.” seems i i i i 
between the bank and the claimant. iar? reer arn ere eau 
Then SarGant, L.J., says this (zbid., at p. 775): 

If the matter had come before us in the shape in which i | 
IT should have seen no reason for altering or varie beads perearae ia eenigee 
my mind to @ question different from that which was before him, I feel satisfied 
that the words of sect. 14 of the Act of 1844 are sufficiently wide to enable the R t : 
who has now been substituted for the barrister, to decide a-claim not onl a neg oan 
nies or depositor, or person claiming through or under the Sencaites pital 
rite the bank and the depositor and persons claiming by title adverse to the 
It seems, therefore, clear to us that those two memb i 
decision on the existence of an actual dispute Lene ees 
defendant. The decision therefore comes to this. The jurisdictio on ie 
Registrar to decide a dispute between the bank and ‘‘a recat cise or 
be entitled to the money ’’—to take the words from the statutory pr ee 

,exists, although the attitude taken up by the bank is the a, a ee 
between the person claiming to be entitled and the individual "a URS ne 
Further, that the dispute having arisen between the bank and th dk Pes 
ne ee was entitled, having served notice of the proceeds Ta ew. 
plaintiff, to adjudicate on the issue as between plaintiff and defendant and 
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fe a Ser issue by his award. 

© have difficulty in following the reasoning upon which this latter conclusi 
was based, but we should have felt bound fbllow the decision in Sollee 
obits (2) if there were no good grounds for distinguishing it from the present 

Counsel for the appellant sought to draw a distinction between the present 
case and that case, based on the fact that the Postmaster-General has merely 
administrative functions in regard to savings certificates. It is, in our view, 
unnecessary to consider this point. In our opinion the decision in Bailey v. 
Bailey (2) does not apply to the present case, where no dispute has arisen with the 
Postmaster-General. Nor on the issues raised in the plaint is any dispute 
inevitable or likely. There being no dispute with the Postmaster-General, 
we ae already stated our opinion that the words of the regulations do not 
apply. 

We were referred to Lewis v. Paulton (3). In that case the complainer, 
who was executrix of the deceased, sought against (1) creditors of the deceased, 
(2) the Registrar of Friendly Societies, (3) the Postmaster-General suspension 
of and interdict against arbitration proceedings taken or threatened by the 
respondents under the Post Office Savings Banks Acts to determine whether 
a sum deposited in the Post Office Savings Bank by the deceased was payable 
to her as executrix or to the creditors. The Lord Ordinary held that the question 
at issue involved a dispute falling to be decided by the arbitration proceedings 
as laid down in the provisions of the Act. The provisions were similar to those 
in Bailey v. Bailey (2). The judgment was on the basis that the Postmaster- 
General had no interest in the merits of the dispute. The complainer had never 
claimed the money from the Postmaster-General and if the respondent creditors 
or any of them had made such a claim the Lord Ordinary does not rely on this. 
He says) : 

At the present moment the Postmaster-General is in the position of refusing to pay 
the sum deposited with him at Cambeltown to either of the parties claiming it. 

That case is not binding upon us and we doubt whether the Lord Ordinary 
is right when he says that not to give exclusive jurisdiction to the Registrar 
would ‘‘ be contrary to the obvious intention of the legislature.’ We think 
it is at any rate doubtful whether the-legislature intended to preclude parties 
from resorting to the courts for the decision of issues of property arising under 
the general law. In that case it was clear that the fact that the money was 
in the Post Office Savings Bank had nothing to do with the dispute to be decided. 
In the present case the dispute has nothing whatever to do with the fact that the 
form of property happens to be national savings certificates. Such property 


‘with other property might be involved in proceedings under a will or a settle- 


ment and it would at least be inconvenient if, no dispute having arisen with 
the Postmaster-General, the courts were deprived of jurisdiction qua this item 
of the property involved. 

We therefore decide that the appeal should be allowed with costs and the 
action remitted to the county court for trial. 

Appeal allowed with costs. Leave to appeal to the House of Lords refused 

Solicitors : Robinson & Bradley (for the appellant) ; D. B. Levinson & Shane 


(for the respondent). 
[Reported by F. Gurtman, Esq., Barrister-at-Law.] 








Re AMES’ SETTLEMENT, DINWIDDY v. AMES AND OTHERS. 
[Cuancery Drviston (Vaisey, J.), March 15, 1946.] 


Settlements—Marriage settlement—Covenant to pay if marriage ‘‘ solemnised ’— 
Ultimate trust for husband’s next of kin—M arriage subsequently annulled— 
Total failure of consideration—Rights of beneficiaries defeated—Trust fund 
to be repaid to settlor’s estate. 

By a settlement made in contemplation of the marriage of his son, J.A., 
to Miss H., the settlor covenanted to pay £10,000 to the trustees of the 
settlement ‘‘in case the intended marriage shall be solemnised.’’ The 
ultimate trust in default of issue was for the persons who would have been 
entitled to J.A.’s estate had J.A. died intestate and unmarried. The 
marriage ceremony took place and the settlor paid the £10,000 to the 
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s. The marriage was subsequently annulled on the petition of 
Mies EL who had, by pee released all her interests under the settlement. 
The income of the trust fund was paid to J.A. until his death on Jan. ic 
1945. The question to be determined was whether, in the events whic 
had happened, the capital of the trust fund was payable to J.A.’s next 
of kin as the ultimate beneficiaries under the settlement, or whether it 
formed part of the settlor’s estate and should be repaid to his personal 
esentatives :— ; 
Dies : since there had been no valid marriage, the capital of the trust 
formed part of the settlor’s estate and should be repaid to his personal 
representatives, because it was money paid upon a consideration which 
had failed. In the events which had happened, J.A.’s next of kin had no 
interest in the fund. ‘ ; 
RIAL . The effect of a decree of nullity is that the parties are no 
a ta pear fans ho but never have been. It follows that in such circumstances & 
settlement of which marriage is the consideration completely fails. 
As to Errect or Nutirry Drcorrer, see HALSBURY, Hailsham Edn., Vol. 10, 
pp. 640, 641, para. 937; and ror CaszEs, see DIGEST, Vol. 27, pp. 265, 266, Nos. 2326 
rere FAILURE OF CONSIDERATION, see HALSBURY, Hailsham Edn., Vol. 29, 
pp. 589, 590, para. 859; and ror Caszs, see DIGEST, Vol. 40, pp. 529-531, Nos. 732- 
748.] 
Cases referred to: 
(1) Dormer (otherwise Ward) v. Ward, [1901] P. 20; 27 Digest 521, 5629; 69 L.J.P. 
144; 83 L.T. 556. 
(2) Re Garnett, Richardson v. Greenep (1905), 74 L.J.Ch. 570; 40 Digest 530, 744; 
93°L.T. 117. ; 
(3) Dunbar (otherwise White) v. Dunbar, [1909] P. 90; 27 Digest 501, 5365; 78 
LPS 35.100 Tel. 380, : 
(4) Re Wombwell’s Settlement, Clerke v. Menzies, [1922] 2 Ch. 298; 40 Digest 530, 
740; 92 L.J.Ch. 18; 127 L.T. 295. 
(5) Dodworth v. Dale, [1936] 2, All E.R. 440; [1936] 2 K.B. 503; Digest Supp. ; 
105 L.J.K.B. 586; 155 L.T. 290; 20 Tax Cas. ‘285. 
(6) Re Haves, Haves v. Eaves, [1939] 4 All E.R. 260; [1940] Ch. 109; 109 L.J.Ch. 
O75 O62 ele Lemoe 


ADJOURNED Summons to determine whether in the events which had happened, 
the trust fund comprised in a marriage settlement should be repaid to the 
settlor’s estate. The facts arc fully set out in the judgment. 

E. G. Wright for the trustees of the settlement. 

S. Pascoe Hayward for the husband’s next of kin (the ultimate beneficiarios 
under the settlement). : 

C. V. Rawlence for the settlor’s executors. 


VaIsEY, J.: I am asked by this summons to decide whether, in the events 
which have happened, the trustees of a deed of settlement, dated Apr. 22, 1908, 
ought to pay over the funds in their hands in accordance with the ultimate trust 
in default of issue contained in that settlement, or ought to transfer them to 
the legal personal representatives of the settlor. The settlement in question 
is in the usual form of a marriage settlement, and the parties to it were John 
Louis Metcalfe Ames (to whom I will refer as John Ames), who was the intended 
husband, of the first part, Miss Hamilton, who was the intended wife, of the 
second part, the father of the intended husband, Louis Eric Ames (who was the 
settlor), of the third part, and certain persons, as trustees, of the fourth part. 
The settlement recites that a marriage had been, agreed and was intended to 
be solemnised between John Ames and Miss Hamilton, and that with a view 
to the settlement intended thereby to be made the settlor (t.e., the intended 
husband’s father) had agreed to settle £10,000 in the manner thereinafter appear- 
ing. The witnessing part of the indenture is in these words : cei? 

In pursuance of the said agreement and in consideration of the said intended marriage 
the settlor covenants ... that in case the intended marriage shall be solemnised 
he the settlor will within one year after the date of solemnisation of the said intended 
marriage pay to the trustees [for the time being of the settlement the sum of £10,000. ] 


There is then a provision that, until payment, that sum should carry interest, 
and the trustees of the fund are to stand possessed of that sum for investment ; 
secondly, to pay the income to John Ames during his life, and, after his death, 
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to pay such income to Miss Hamilton during the residue of her life or until 
she shall marry again. Then there are certain trusts for the issue of the intended 
marriage, to which I need not more particularly refer. 

ee the ultimate trust is in these words : 

there should not be any child of the said int jag i 

interest under the trust bctcheia seca a ek of Bey wan nee 
to the trusts and powers hereinbefore contained the trust fund and the income aad 
statutory accumulations (if any) of the income thereof or so much thereof as shall 
not have become vested or been applied under any of the trusts or powers affecting 
the same shall after the death of Miss Hamilton and such failure of children as aforesaid 
be held in trust for the person or persons who under the statutes for the distribution 
of the estates of intestates would have become entitled thereto at his death if he the 
said John Ames had died possessed thereof intestate and without ever having been 
married such persons if more than one to take as tenants in common in the shares in 
which they would have taken under the same statutes. 

There is a further witnessing part, that in further pursuance of the agreement 
and in consideration of the intended marriage the settlor covenanted with the 
trustees and also separately with the intended husband and the intended wife, 
as before, that in case the said intended marriage should be solemnised the 
executors would within six months after his death pay to the trustees of the 
settlement fund already existing a further sum of £10,000, which was similarly 
as before to carry interest from the due date until payment ; and the trusts of 
that second £10,000 are referentially declared on similar lines to the trusis 
applicable to the first sum of £10,000. 

The ceremony of marriage between John Ames and Miss Hamilton was gone 
through upon the following day, namely, Apr. 23, 1908. Shortly thereafter, 
the settlor paid the first sum of £10,000 to the trustees of the settlement, who 
invested it, and the income from those investments was paid to John Ames 
from that time right down to the time of his death. It is now represented by 
investments of an approximate market value of £9,176. John Ames and Miss 
Hamilton (who was, after her marriage, of course, known as Mrs. Ames) lived 
together in England for some seven years, and then they went to Kenya. There 
was no issue of their union, and by a decree of the Supreme Court of Kenya, 
at Nairobi, dated July 8, 1926, their marriage was : 

. . . pronounced and declared to have been and to be absolutely null and void 

to all intents and purposes in the law whatsoever .. . 
The ground being the incapacity of the husband to consummate the marriage. 
That decree was made absolute on Jan. 11, 1927. In 1927, the lady who was 
formerly Miss Hamilton contracted a marriage with one Giffard, and by a deed 
dated Nov. 1, 1927, under her new name Giffard, she released all her interests 
under the settlement, with the result that such interests were extinguished. 

The next point which I have to mention igs that the settlor made his will on 
June 28, 1933, and after reciting that he had covenanted to pay £10,000 under 
this settlement he put his son John to his election and said that he must surrender 
his interests, which were the only interests then remaining, except those of 
the hypothetical next of kin, if there were such interests, as a condition of 
taking any benefit under his father’s will. The father, the settlor, died on 
Dec. 3, 1933, and his will was duly proved. Shortly afterwards, on Feb. 20, 
1934, there was a deed executed by John Ames whereby, in order to comply 
with the directions in his father’s will, he released his father’s executors from 
any obligation in regard to the provision of the second sum of £10,000. 

John Ames died on Jan. 20, 1945, and, as I have said, down to that date he 
received the income from the investments representing the first sum of £10,000. 
The question now is : What has to be done with the capital funds representing 
that sum, including the income which has been earned by such investments 
since the death of John Ames? On the one hand, it is said by the first two 
defendants, who are the persons who constitute the class of hypothetical next 
of kin mentioned in the settlement as the ultimate beneficiaries, that they are 
the persons to whom the fund should be paid. On the other hand, it 1s said 
by the legal personal representatives of the settlor that the fund formed part 
of their estate and ought to be transferred to them by the trustees who now 
hold it. I have to decide between those two alternative claims. 

The question of a marriage which is not void but voidable is not the least 
perplexing of the legal principles and hypotheses with which this court 1s con- 
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cerned. A marriage which holds good until it is challenged—and Wie Pee ouy 
be challenged—by one of the parties to it, and the retrospective effect of a decree 
of nullity declaring the marriage to have been void from the hese eee 
ideas which involve some very curious consideratione. I only propose to dea 
with the matter so far as it is, in my judgment, necessary to do so for the purpose 
of deciding this case. There are a very considerable number of judicial authorities 
which have some bearing, and are more or less apposite, upon, the problem 
which I have now to solve. I will mention those which have been brought 
to my notice during the argument. First, in Dormer v. Ward (1) the question 
was as to the jurisdiction of the court, under the Matrimonial Causes Acte, 
to vary a settlement, not on the occasion of a divorce, but on the occasion of 
a degree of nullity. It was held that, although the marriage had been declared 
void and although a certain covenant no longer took effect, the court had juris- 
diction under the Act of 1859 to vary the settlement on’ the application of the 
petitioner. There, however, the settlor was none ovher than the respondent 
husband himself, and I do not pause to investigate what might be a somewhat 
difficult question, as to how far the power to vary can be exercised either in the 
absence of, or contrary to, the wishes of a settlor who is not one of the parties 
to the marriage. In Dormer v. Ward (1) VauGHAN WILLIAMS, L.J., said ( [1901] 
P. 20, at p. 33) ; 

I do not find that the settlement continued in force after the decree. In my opinion 
this settlement did not do so. 
That is a statement which may not be of quite such general application as 
appears at first sight, but it does state that, when the marriage has been annulled, 
the settlement, as a marriage settlement, can no longer be considered, for some 
purposes at any rate, to be in existence. 


Then there was Re Garnett (2) which dealt, in circumstances that were extremely 
peculiar, with the significance of the word which we have in the present case— 
*“‘solemnised.’’ I get this amount of assistance from that case, that. KEKEWICH, 

_J., who decided it, held that a marriage which had been subsequently declared 
null ab initio had never been “‘ solemnised ” in the proper sense of that term. 
Kexkewicu, J., said (74 L.J.Ch. 570, at pp. 573, 574) : 


. . there never was a marriage, although the ceremony was gone through, and the’ 


parties lived together as man and wife after thet date. The marriage is pronounced 
null and void ab initio. Not only are they not now married, but they never were. 


Then he quoted from an earlier case [Chapman v. Bradley] : 
. . . there has never been any valid marriage. 
It was held in Re Garnett (2) that money that had been paid in ignorance of the 


fact that a decree of nullity had been pronounced and made absolute could be 


recovered. 

The next case cited to me was Dunbar v. Dunbar (3), to which I need not, I 
think, more particularly refer. . There followed Re Wombwell’s Settlement (4), 
decided by RussEt1, J. That case does not seem to me to be of much assistance 
in the present case because it turned upon the fact that there the document 
contained an express trust for the settlor (who was, also in that case, the father 
of one of the parties) until the intended marriage, and thereafter upon trusts 
appropriate to the usual marriage settlement. There it was sufficient for the 
father and his representatives to claim under the express trust in his favour, 
and the document only became a marriage settlement after the first trust, 
which was a simple trust for the settlor himself, had come to an end. Here 
we have no such express preliminary trust, and therefore I do not consider that 
that decision is of much assistance. : 

Dodworth v. Dale (5) was a tax case, and I do not think there again I get very 
ses ete ma though Lawrenceg, J., pointed out ( [1936] 2 All E.R. 440, 
at p. : 


. . . that what has been done during the continuance of the de facto marriage cannot 
be undone, cannot be overturned by the operation of law. 
Let me say at once that that proposition seems to me to be completely sound 
provided that a proper understanding is had of what is meant by ‘‘ what has 
been-done during the continuance of the de facto marriage” and provided 


that that is not supposed to include things which are not done during the con-- 


tinuance of the marriage but which might flow from things which were done 


D 


G 


Ch.D.] Re AMES’ SETTLEMENT (Varsey, J.) 693 


during the continuance of the marriage. 


Lastly, there is Re Eaves (6). There in, i : 
completed during the time hs the ae ot hea pet 
Ne ene cae 
“UE peta dent aa at y & unced. ere are some general propositions 
268), which” D GREENE, M.R. ( [1939] 4 All E.R. 260, at pp. 262, 
wana 1C nah extremely helpful, but I cannot see that they have any direct 

“sie 4 upon the present case. There is no question here of undoing anything 
which has been done. I regard the contest as merely this: the plaintiffs hold 
akg oe in their hands, and they ask to which of the alternative claimants 
y ought to make those funds over. I think it would not be incorrect to say 
that the problem is really as to which of those parties has the better equity. 
The persons who constitute the hypothetical next of kin claim to have the better 
equity, because they say : ‘‘ Look at the deed of settlement. . We are the persons 
there designated to take the fund, and there is no reason why we should not 
do so.”” On the other ha.d, it is said by the settlor’s representatives: ‘‘ But 
that trust was based on the consideration and contemplation of a valid marriage, 
and now that it has been judicially decided that there never was a marriage 
that trust cannot possibly form the foundation of a good equitable right.” 
The settlor’s representatives say that theirs is the better equity because the 
money was only parted with by their testator upon a consideration which 
was expressed but which in fact completely failed. 

It seems to me that the claim of the executors of the settlor must succeed. 
Having regard to the wording of the settlemert, I think that this is a simple 
case of money paid upon a consideration which failed. I do not think that that 
hypothetical class of next of kin (who were only brought in, so to speak, and 
given an interest in the fund upon the basis and footing that there was going 
to be a valid marriage between John Ames and Miss Hamilton) have really 
any merits in equity, and I do not see how they can claim under the express 
terms of a document which, so far as regards the persons with whom the marriage 
consideration was concerned, has utterly and completely failed. If their claim 
be good, it is difficult to see at what precise period of time their interest became 
an interest in possession. But I hold that their claim is not good, and that they 
have not been able to establish it. 

One further point I ought to mention, namely, as to what effect, if any, the 
condition in the settlor’s will putting John Ames to his election has upon the 
problem which I am deciding. It is said that, by directing the release of the 
covenant, the settlor recognised the settlement as subsisting and must be deemed 
in some way to have approbated it or confirmed it, and that by so doing he gave 
rights to the relatives who constitute the class of next of kin which they would 
not otherwise have possessed. I cannot see how that could be so. The settlor 
it is true, did not make any claim to the first £10,000 during his lifetime, as he 
might well have done ; nor did his representatives make any such claim during 
the life of Ames. But it may well have been his own intention, so far as the life © 
interest in the sum was concerned, that John Ames should have the benefit 
of it. However that may be, I do not think there is anything in the will, or 
in the course of dealing by the settlor, or his refraining from asserting his rights 
at an earlier stage, that can operate to defeat the rights which are now asserted 
by his personal representatives. ; 

The result is that I will declare that, in the events which have happened, 
the trustees ought to pay and transfer the fund in their hand to the two defendants 
Baron, Belhaven and Stenton and Mr. Ellis, as executors of the settlor ; and 
the costs of all parties to this application will have to be taxed as between 
solicitor and client and raised out of the capital of the fund. I do not mention 
the charges and expenses of the trustees over and above the costs of this applica- 
tion, because they have an absolute right to deduct those from the investments 


in their hands. 


Declaration accordingly. 
Solicitors: Frere, Cholmeley & Co. (for the trustees of the settlement) ; 


Lawrence, Graham & Co. (for the husband’s next of kin); Cunliffe & Airy, 
agents for Dickson, Archer & Thorp, Alnwick (for the settlor’s executors). 
. [Reported by B. ASHKENAZI, Esq., Barrister-at-Law. 
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JOHN EDWARD PRESTON v. COVENTRY AND DISTRICT 

CO-OPERATIVE SOCIETY, LTD. 

[Kine’s Bencw Division (Humphreys, Lewis and Henn Collins, JJ.), 
January 21, 1946. aeey 

Weights perl, 7a hee of bacon—Weight—‘‘ Misrepresentation ’’—Sale of 
Food (Weights and Measures) Act, 1926 (c. 63), 8. 3. fe nti 

The C. co-operative society owned a grocer’s shop which was in 
charge of a manager. In the back of the shop the manager had kept Foie 
parcels of groceries ready for delivery to customers. On each abe a 
a book containing a list of articles ordered by the customer. It was pe 
in regard to some parcels of bacon that the weight of the bacon was — 
than the weight entered in the customer’s book and for which it was Sea ie 
to charge the customer. The society was charged with the offence under the 
Sale of Food (Weights and Measures) Act, 1926, s. 3, of having made a 
‘““ misrepresentation either by word of mouth or otherwise in connection 
with the sale of an article of food ”’ ;— 
HeELp : upon the facts of the case, there was no evidence that there was 

a “‘misrepresentation ”’ within the meaning of sect. 3 of the 1926 Act. 
‘““Misrepresentation either by word of mouth or otherwise” required 
more than a mere entry in a book by the person who was alleged to have 
made the misrepresentation. 

[EDITORIAL NOTE. This is a case of preparation falling short of an offence. It 
raises several points as to misrepresentation of weight on sale of food, but the decision 
rests upon the narrow ground that ‘ misrepresentation ”’ connotes something more 
than a mere intention to make a false statement, whether formed in the mind or written 
down. Something which has no ds crest of cH ul the mind of another person 
i i h al conception of a “‘ misrepresentation.” 
if jeooas Meret OF Wineran SALE oF Foop, see HALSBURY, 
Hailsham Edn., Vol. 33, pp. 665, 666, para. 1178 ; end ror Casr, see DIGEST, Supple- 
ment, Weights and Measures, No. 119a.] 

APPEAL by way of case stated from a decision of the justices for the petty 
sessional division of Kenilworth, dismissing informations under the Sale of Food 
(Weights and Measures) Act, 1926, s. 3. The facts are fully set out in the 
judgment of Humpnreys, J. 

Vernon Gattie for the appellant. 

John W. Russell for the respondents. 


Humpnreys, J.: This is a case stated by magistrates, who dismissed a 
summons against the respondents, the Coventry and District Co-operative 
Society, Ltd., which charged them with the offence under the Sale of Food 
(Weights and Measures) Act, 1926, s. 3, of having in connection with the sale 
of an article of food made a misrepresentation either by word of mouth or other- 
wise. 

The facts were that the Coventry and District Co-operative Society, Ltd., 
owned a shop which was in the charge of a manager and at which, amongst 
other things, bacon was sold. On, Feb. 6, 1945, a number of parcels of groceries, 
in three of which was bacon, were tied up with string ready for delivery to 
customers, and the place where they were is described as “the back premises of 
the shop.”’ The case then found : 


Placed upon each parcel kept in place by the string was a book containing a list of 

articles ordered by the customer. The manager had written by the side of each entry of 
“bacon ” made in each book by the customer the weight supplied and the price. 
It was then further found in regard to three separate parcels—there were in 
fact, three separate summonses—that the weight of bacon entered in the book 
of the person whom I will describe as the prospective purchaser, the lady to 
whom the book belonged, had been entered at an incorrect figure. When the 
bacon was weighed there was found to be less than that which had been entered 
in the book and which was, no doubt, the amount of bacon for which it was 
proposed to charge that lady. The question is whether the manager, who had 
improperly stated the weights of those three parcels of bacon, committed the 
particular offence which was charged against him, which was merely that he had 
made a misrepresentation as to the weight of that bacon, and that he had done 
it In connection with the sale of an article of food. 


G 
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wots hy ak taken before the magistrates, who dismissed the three infor- 
s: (i) that there.was no evidence that what was done, assuming it to be a 
musrepresentation, was done, “‘in connection with the sale of any article of 
food’; (ii) that there was no misrepresentation at all within the meaning of 
sect. 3, because there had been no misrepresentation in any shape or way com- 
municated to the prospective purchaser. 

I pause to observe that the view which I have formed upon this matter leaves 
undecided altogether, so far as I am concerned, whether the manager or the 
company might not have been summoned for a different offence which is created 
by that same section, because the section goes on to say that a persor shall 
not “commit any other act calculated to mislead the purchaser or prospective 
purchaser ”’ either (as I read it) “‘in connection with the sale of any article of 
food, or in exposing or offering any article of food for sale.” I confine my judg- 
ment to the question of whether he made “in connection with the sale any 
misrepresentation,’’ which is the one thing that was charged against him. 
Although the magistrates took a different view—their view being that, as delivery 
of the goods had not taken place, the act of the manager was not in connection 
with the sale of any article of food—I think it is very doubtful whether there 
was not a sale in this case having regard to the language of the Sale of Goods 
Act, 1893, s. 18, r. 5 (1). I would also observe, without deciding, that it may 
be that the words “a person shall not on or in connection with the sale of any 
article of food ” are sufficiently strong to include the question of a prospective 
sale of an article of food. But whether that be so or not, I base my judgment 
upon the view which I hold that there was no evidence in this case that there 
was any misrepresentation by the company, who were the persons summoned, 
in what they did. Misrepresentation, either by word of mouth or otherwise, 
in my opinion requires something more than a mere entry in a book by the 
person who is alleged to have made the misrepresentation. I think the ex- 
pression ‘‘make any misrepresentation ”’ is equivalent to “ misrepresenting ” 
and, using the word as an ordinary English word and giving to it the ordinary 
meaning, one does not speak of a person ‘“‘ misrepresenting ’’ something if all 
that he has done is to conceive in his mind an intention to misrepresent to 
somebody. It seems to me that the manager here was merely proved to have 
conceived such an intention and’ to have done something in. pursuance of that 
intention—but something far short of misrepresenting anything to anybody. 
I do not think a person can be said to misrepresent to himself something when he 
makes an entry which is untrue, although he may intend subsequently to make 
a misrepresentation to somebody else. It is upon that ground, and that ground 
alone, that I think the magistrates were right in dismissing these informations, 
and I observe that. they did so upon that ground. They put their judgment 
upon both grounds : 

We were of the opinion that there was no misrepresentation a: there had been no 

communication to any purchaser or prospective purchaser of the statements in the 
customers’ books... 
Then follow the words to which I have already referred, as to which I have 
expressed no opinion as to whether they are right or wrong. I would not myself 
go so far as the magistrates seem to have done in saying that there could be no 
misrepresentation because there was no actual communication to the purchaser. 
I do not put it as high as that. I go no further than saying that, on the facts 
of this case, I think there was no evidence that there was any misrepresentation 
by the manager within the section. For that reason, I think this appeal should 
be dismissed. 


Lewis, J.: I agree. This case arises under three summonses under the 
Sale of Food (Weights and Measures) Act, 1926, s. 3, which were brought by an 
inspector under that Act against the respondents. In each case the summons 
alleged that in connection with the sale of a certain article of food, viz, bacon, 
they unlawfully did ‘‘ make a cervain misrepresentation as to the weight of the 
said bacon.” It then set out how the alleged misrepresentation was suggested, 
in that it was deficient of the represented weight. 

Sect. 3 is not, in my opinion, an easy section to construe. It reads : 
A person shall not on or in connection with the sale of any article of food, or in 
exposing or offering any article of food for sale, make any misrepresentation either by 
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herwise, or commit any other act calculated to mislead the purchaser 
phil saat as to the Deiott or measure of the article, or, if bys ane 
are being sold or offered for sale by number, as to the number of articles sold or offere 
for sale. - 
I can see a great many difficulties that might arise in construing that section 
and, Brn oS mCIne finer it has been suggested that on the facts of this case 
there was no sale. The magistrates have stated the question for the opinion 
of the court whether they came to a correct determination in holding - 

. .. that there was no misrepresentation as there had been no communication to any 
purchaser or prospective purchaser of the statements in the customers’ books and that 
as the delivery had not taken place of the goods the act of the manager was not “ in 
connection with the sale of any article of food.” i 

My Lord has referred to the fact that, in his view, the magistrates were right 
in that they decided there was no misrepresentation as there had been no com- 
munication to any purchaser or prospective purchaser, and has said that he is 
not expressing any definite view with regard to the second limb of the magis- 
trates’ finding. With respect, I entirely agree with him. It may be that the 
question of a sale, or ‘‘in connection with” a sale, depends on what is the 
meaning of the word “sale ”’ in that section, but, in my view, this case falls to 
be decided upon the question as to whether or not there was “ any misrepresen- 
tation either by word of mouth or otherwise.’’ It is true that the section does 
not state any misrepresentation to the purchaser or prospective purchaser, 
but in my view it would be a violence to the English language to say that any- 
body can make a representation when all he or she does is to form the intention 
to do so or even write down the misrepresentation alleged without communi- 
cating it to anybody at all. In my view, the magistrates were right in this 
case in deciding on the facts of the case that there was no misrepresentation 
either by word of mouth or otherwise so as to entitle the magistrates to find 
that the respondents were guilty of the offence with which they were charged. 
Whether or not they may not have been guilty of some other offence under this 
section is not a matter for us to discuss, and I agree with the judgment my 
Lord has delivered. 


HENN Coutts, J.: I agree, and for the same reasons. The view I have 
formed about the first part of the section is this: The misrepresentation has 
. to be made “on or in connection with ” a sale. That seems to me to postulate 
a sale of some kind. It is perfectly true that the misrepresentation may be 
made before or on the sale. I am forming no opinion about the other alternative, 
t.e., after the sale, and whether that would be considered in connection with the 
sale. But I am clearly of opinion that the misrepresentation must be in 
relation to what is at the moment, or eventually becomes a sale. I should like 
a good deal more evidence than the case affords us about the customary dealing 
between the buyer and seller in this case before I could conclude whether the 
bacon, as it lay in the back of ‘the shop, belonged to the seller or the buyer 
—hefore, in other words, I could answer the question whether the seller would 
commit conversion if he opened the parcel and substituted different slices 
from those already in the parcels ; so that I am not prepared on the materials 
before us in this case to say whether there was, or was not, a sale. But that 
seems to me to be immaterial, because I agree that there was no “ misrepre- 
sentation” because it seems tome to be inherent in that expression that there must 
be something which affects the mind of the buyer or prospective buyer. Some- 
thing which is in the mind of the seller, or on a piece of paper in his pocket, 
or under the counter, or on the counter in his shop, and never affects the mind 
of anyone, is not, in my view, a misrepresentation. Of course, I do not indicate 
that, if he put up in his shop window some representation that was false in fact, 
that that would not be a misrepresentation, merely because I could not lay my 
finger on any particular person who had read it. It is there for all to read and 
to affect their minds. 


For those reasons and those given. by my Lords, I agree with this result. 
Appeal dismissed with costs. 
(Solicitors : Sharpe, Pritchard & Co., agents for R. M. Willis, Warwick (for 
the appellant) ; Collyer-Bristow d&: Co., agents for Band, Hatton & Co., Coventry 
(for the respondents). 


[Reported by C. St.J. NicHoxson, Esq., Barrister-at-Law.] 
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R. v. SIMS. 


[Court or Crowmman Apprat (Lord Goddard, L.C.J., Oliver, Croom. 
_ Johnson, Denning and Lynskey, JJ.), Aprill, May 13, 1946.] 

Criminal Law—Separate trials—Several counts alleging buggery with separate 
persons—Evidence admissible on one count but inadmissible on another— 
Evidence tending to show accused of bad disposition—Limits of exception— 
Interests of justice—Corroboration—Functions of judge and jury—Indictments 
Act, 1915 (c. 90), s. 5 (3), Sched. I, r. 3. 

The appellant was charged on an indictment containing ten counts, 
three of which alleged buggery with three men, three, as an alternative, 
gross indecency with the same men, one gross indecency with a fourth man, 
and the remaining three indecent assaults on three boys. An application 
for separate trials in respect of each separate man or boy involved was 
refused in so far as the charges against the four men were concerned and they 
were tried together. The appellant was found guilty of buggery with the 
three men, but acquitted of gross indecency with the fourth man. The 
main point involved on appeal was whether the judge ought to have ordered 
separate trials in respect of each man. The counts were properly included 
in one indictment by virtue of the Indictments Act, 1915, Sched. I, r. 3, 
but sect. 5 (3) of that Act confers a discretion on the trial judge to order a 
separate trial on any count or counts, a discretion with which the Court of 
Appeal will not interfere unless justice has not been done. It was contended 
that justice had not been done in this case, because, on the trial on the 
counts in respect of one man, evidence in respect of the other men was not 
admissible, and the appellant had, therefore, been improperly prejudiced 
by the joint trial. A further point raised was in respect of the functions 
of the judge and jury with regard to corroborative evidence :-— 

HE tp (i) the mere fact that evidence was admissible on one count and 
inadmissible on another was not, by itself, a ground for separate trials, 
because often the matter could be made clear in the summing up without 
prejudice to the accused. 

(ii) the general principle was that evidence was admissible if it was 
logically probative, 1.e., logically relevant to the issue whether the accused 
had committed the act charged. 

(iii) the exception to that principle—that evidence that the accused had a 
bad reputation or a bad disposition was not admissible unless the accused 
himself gave evidence of good character or otherwise under the Criminal 
Evidence Act, 1898—did not extend further than the interests of justice 
demanded. 

(iv) evidence was not to be excluded merely because it tended to show 
the accused to be of bad disposition, but only if it showed nothing more ; 
evidence of specific acts or circumstances connecting the accused with 
specific features of the crime was admissible even though it tended to show 
him to be of bad disposition. cn . 

(v) in regard to the crime of sodomy the repetition of the acts was itself 
a specific feature connecting the accused with the crime and evidence of 
that kind was admissible to show the nature of the act done by the accused. 

(vi) the correct method of approach to the subject was to start with the 
general proposition that all evidence that was logically probative was 
admissible unless excluded ; then evidence of this kind did not have to 
seek a justification, but was admissible irrespective of the issues raised by 
the defence. , ; 

(vii) applying the above principles, on the trial of one of the counts in 
this case, the evidence on the others was admissible ; and although it 
would be in the interests of the accused that each case should be considered 
separately without the evidence of the others, the interests of justice required 
that on each case the evidence on the others should be considered, and, even 
apart from the defence raised by the accused, the evidence would be ad- 
caste the result, there was nothing in the authorities to compel the 
court to hold, in the present case, that the counts should have been tee 
separately, or that the jury should have been directed, when considering eac 
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charge, to disregard the evidence on the others. 

(ix) on the question of corroboration, it was for the judge to say whether 
a particular piece of evidence, if accepted, was capable of being corrobora- 
tive, and then for the jury to act on it or not as they thought right. 

Per cur.: where an indictment contained counts for indecent offences 
against both male and female persons, it would not ordinarily be right to 
try the counts together, but where the persons assaulted were children, the 
mere fact that one was a small boy and the other a little girl would not make 
it improper to try both cases together, because the facts would indicate 
perverted lust on the part of the accused. 


[EDITORIAL NOTE. In this case the court reviews in detail the principles underlying 
the rule that a judge may order separate trial of different counts charged in the same 
indictment. The general proposition which provides a starting point is that all evidence 
which is logically probative is admissible unless it is excluded, and separate trials should 
not therefore be ordered unless the evidence on one count merely prejudices the prisoner 
in respect of another, without connecting him with the crime. Evidence which shows 
bad dispositicn alone is inadmissible, but where it shows something more, e.g., design, 
intent, system, it is admissible. In the case reported, upon those grounds, it is held 
that there was no duty to order separate trials of counts relating to sodomy with 
different men, since the repetition shown by sich evidence constituted a specific feature 
connecting the accused with the crime. It was in the interests of justice that this 
feature should be proved and the question of granting separate trials should be deter- 
mined on this ground and not on the ques*ion of prejudice. 

Great care is necessary in the application of the principle laid down, and fine dis- 
tinctions may arise. For example, the court points out that counts for sexual offences 
against male and female adults should not be tried together prima facie, since the 
evidence on one count would not be admissible as evidence on the other; on the other 
hand, where they were children such evidence would be admissible as evidence of 
perversion connecting the accused with the crime. The necessity of warning the jury 
on the question of corroboration is also to be considered where the evidence of accom- 
plices is involved in a joint trial. 

AS TO JOINDER OF OFFENCES IN ONE INDICTMENT, see HALSBURY, Hailsham Edn., 
Vol. 9, pp. 137, 138, paras. 179, 180 ; and ror Caszs, see DIGEST, Vol. 14, pp. 226-231, 
Nos. 2111-2174.] 
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APPEAL against a conviction for buggery before WRorres.ey, J., at Dorchester 
Assizes, dated Jan. 25,1946. Onthe application for leave to appeal Lorp Gop- 
DARD, L.C.J., intimated that in the opinion of the court there was at least one 
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point of great importance and that he would arrange for a court of at least five 
judges to hear the appeal. The facts are sufficiently set out in the judgment 
of the court, delivered by Lorp Gopparp, L.C.J. 
J. D. Casswell, K.C., and Raymond Stock for the appellant. 
Rt. Hon. H. U. Willink, K.C., Anthony Hawke, and N. J. Skelhorn for the 
rown. ' 


Cur. adv. vult. 
Lorp GopparD, L.C.J. [delivering the judgment of the court]: The judg- 
ment I am about to read was largely prepared by DENNING, J. Sims was charged 
on an indictment containing ten counts; three alleged buggery with three 
different men ; three alleged, as an alternative, gross indecency with the same 
three men ; one alleged gross indecency with a fourth man ; the remaining three 
counts alleged indecent assaults with three boys. The accused by his counsel 
applied for separate trials in respect of each separate man or boy involved. The 
judge refused that application so far as the charges against the four men were 
concerned, and they were tried together. The jury found the accused guilty 
of buggery with each of the three men but acquitted him of gross indecency 
with the fourth man. He was sentenced to penal servitude for five years. 
This court have already dismissed the appeal and now proceed to give their 
reasons for so doing. 

The important point involved in this appeal is whether the judge ought to 
have ordered separate trials in respect of each man involved. There is no doubt 
that the counts were properly included in one indictment, because by the Indict- 
ments Act, 1915, Sched. I; r. 3: 

Charges for any offences, whether felonies or misdemeanours, may be joined in the 
same indictment if those charges are founded on the same facts, or form or area part of 
a series of offences of the same or a similar character. 

The joinder in one indictment does not, however, decide the point because 
the Indictments Act, 1915, s. 5 (3) provides : 

Where, before trial, or at any stage of a trial, the court is of opinion that a person 
accused may be prejudiced or embarrassed in his defence by reason of being charged 
with more than one offence in the same indictment, or that for any other reason it is 
desirable to direct that the person should be tried separately for any one or more offences 
charged in an indictment, the court may order a separate trial of any count or counts 
of such indictment. 

That section confers a discretion on the judge with which this court will not 
interfere unless it sees that justice has not been done: see R. v. Grondkowskt 
and Malinowski (1) recently before this court. 

The appellant here says that justice has not been done because on a trial of 
the accused on the counts in respect of one man, evidence of offences in respect 
of the other men would not be admissible, and that the accused was therefore 
improperly prejudiced by the joint trial. We agree with the contention to this 
extent, that if such evidence was not admissible, the accused would be prejudiced 
in his defence and it would be desirable to direct separate trials. We do not 
think that the mere fact that evidence is admissible on one count and inadmissible 
on another is by itself a ground for separate trials ; because often the matter 
can be made clear in the summing up without prejudice to the accused. In 
such a case as the present, however, it is asking too much to expect any Jury 
when considering one charge, to disregard the evidence on the others, and if such 
evidence.is inadmissible, the prejudice created by it would be improper and would 
be too great for any direction to overcome. It was for reasons of this kind that 
before the Act of 1915 the court would order separate trials of separate counts 
for misdemeanours : see Castro v. R. (2) and R. v. Norman (3) ; and since the 
Act the same principles apply in this respect to felonies as to misdemeanours, 

. R. v. Southern (4). ae 
pene question, ical is whether the evidence was admissible. dese are 
observations of this court each way and we have felt it necessary, therefore, 
to consider the matter afresh. Much depends on the proper approach. | 13 
start with the general principle that evidence 1s admissible if it 18 palates y 
probative, that is, if it is logically relevant to the issue whether the aie’ a3 

itted the act charged. To this principle there are exceptions. One of the 
CTO i i ig: id, that the accused has a bad reputa- 
most important exceptions 18 this : evidence tha . if the door 
tion or has a bad disposition is not admissible unless he himself opens 
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i iving evidence of good character or otherwise under the Criminal 
videnee ye 1898. The he es for excluding evidence of bad character iar esa 
by WILLEs, J., to be policy and humanity. He thought that Abert? ) psp 
character was just as relevant as evidence of good character, eas t un ote 
prejudice created by it was so great that more injustice wou spaced 
admitting it than by excluding ir: see R. v. Rowton (5). LoRD SUMNER, ai 
thought it was irrelevant : see Thompson v. R. (6) ( [1918] A.C. 221, at p. * do 
We do not stay to consider which view is correct. The exception is well set . ; 
The question is what are its limits. In our opinion it does not extend further than 
the interests of justice demand. Evidence is not to be excluded merely because 
it tends to show the accused to be of a bad disposition, but only if it shows 
nothing more. Thee are many cases where evidence of specific acts or cireum- 
stances connecting the accused with specific features of the crime has been held 
admissible, even though it also tends to show him to be of bad disposition. The 
most familiar example is when there is an issue whether the act of the accused 
was designed or accidental or done with guilty knowledge, in which case evidence 
is admissible of a series of similar acts by the accused on other occasions, because 
a series of acts with the self-same characteristics is unlikely to be produced by 
accident or inadvertence: see Makin v. Attorney General for N.S. Wales (7). 
Another example is where there is an issue as to the nature of an act done by the 
accused with, or to another person, in which case evidence is admissible of a 
series of similar acts between them, because human nature has a propensity 
to repetition and a series of acts are likely to bear the same characteristics : see 
R. v. Ball (8). So also where there is an issue as to the identity of the accused, 
we think that evidence is admissible of a series of similar acts done by him to 
other persons, because, while one witness to one act might be mistaken in identi- 
fying him, it is unlikely that a number of witnesses identifying the same person 
in relation to a series of acts with the self-same characteristics would all be 
mistaken. In all these cases the evidence of other acts may tend to show the 
accused to be of bad disposition, but it also shows something more. The other 
acts have specific features connecting him with the crime charged and are on 
that account admissible. A similar distinction exists in respect of articles found 
in possession of the accused. If they have no connection with the crime except 
to show that the accused has a bad disposition, the evidence is not admissible ; 
but if there are any circumstances in the crime tending to show a specific connec- 
tion between it and the articles, the evideace is admissible : see Thompson v. R. 
(6\, per LORD SUMNER ({1918] A.C. 221, at p. 236). Thus, inthe case of burglary, 
evidence is admissible that housebreaking implements such as might have been 
used in the crime were found in the possession of the accused. In the case of 
abortion, evidence is admissible that the apparatus of an abortionist such as 
might have been used in the crime were found in the possession of the accused. 
The admissibility does not, however, depend on the circumstance that the 
articles might have been used in the crime. If there is any other specific feature 
connecting the articles with the crime, it will suffice. Thus, in the case of 
Thompson (6) there was no suggestion that the photographs were used in the 
crime charged, but the House of Lords found a connection between the crime and 
the photographs in that the criminal on the 16th showed a propensity to un- 
natural practices by making an appointment for the 19th and the accused showed 
a like propensity by the photographs found in his possession. In the case of 
T'wiss (9) and Gillingham (10) there was also no suggestion that the photographs 
were used in the crime charged, but the court found a connection between the 
two in that the crime itself showed a propensity to unnatural practices and the 
photographs showed a like propensity. The specific feature in such cases lies 
in the abnormal and perverted propensity which stamps the individual as clearly 
as if marked by a physical deformity. We think that in all the cases where 
evidence has been admitted there have been specific features connecting the 
evidence with the erime charged as distinct -from evidence that he is of a bad 
disposition. This is illustrated by the cases on false pretences where evidence 
can be given of other transactions when similar false pretences were used, 
because they have that specific feature in common ; but not of different tran- 
pear which only show that the accused was of a generally fraudulent dis- 
position. 


It has often been said that the admissibility of evidence of this kind depends 
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on the nature of the defence raised by the accused : see, for instance, the observa- 
tions of Lorp SuMNER in Thompson v. R. (6) ({1918] A.C. 221, at p. 232), and of 
this court in R. v. Lewis Cole (11). We think that that view is the result of a 
different approach to the subject. If one starts with the assumption that all 
evidence tending to show a disposition towards a particular crime must be 
excluded unless justified, then +he justification of evidence of this kind is that 
it tends to rebut a defence otherwise onen to the accused ; but if one starts with 
the general proposition that all evidence that is logically probative is admissible 
unless excluded, then evidence of this kind does not have to seek a justification 
but is admissible irrespective of the issues raised by the defence, and this we 
think is the correct view. It is plainly the sensible view. It is only fair to the 
prosecution, because the depositions have often to be taken and the evidence 
called before the nature of the defence is known. It is also only fair to the 
accused, so that he should have notice beforehand of the case he has to meet. 
In any event, whenever there is a plea of not guilty, everything is in issue and 
the prosecution have to prove the whole of their case, including the identity of 
the accused, the nature of the act and the existence of any necessary knowledge 
or intent. The accused should not be able, by confining himself at the trial to 
one issue, to exclude evidence that would be admissible and fatal if he ran two 
defences ; for that would make the astuteness of the accused or his advisers 
prevail over the interests of justice. An attempt was made by the defence in 
R. v. Armstrong (12) to exclude evidence in that way but it did not succeed. 
Applying these principles, we are of opinion that on the trial of one of the 
counts in this case, the evidence on the others would be admissible. The evidence 
of each man was that the accused invited him into the house and there committed 
the acts charged. The acts they describe bear a, striking similarity. That is 
a special feature sufficient in itself to justify the admissibility of the evidence ; 
but we think it should be put on a broader basis. Sodomy is a crime in a special 
category because, as LORD SUMNER said in Thompson v. R. (6) ({1918] A.C. 221, 
at p. 235): 
pte , . . who commit the offences now under consideration seek the habitual 
gretification of a particular perverted lust, which not only takes them out of the class 
of ordinary men gone wrong, but stamps them with the hallmark of a specialised and 
extraordinary class as much as if they carried on their bodies some physical peculiarity. 
On this account, in regard to this crime we think that the repetition of the acts 
is itself a specific feature connecting the accused with the crime and that evidence 
of this kind is admissible to show the nature of the act done by the accused. 
The probative force of all the acts together is much greater than one alone ; 
for, whereas the jury might think one man might be telling an untruth, three or 
four are hardly likely to tell the same untruth unless they were conspiring 
together. If there is nothing to suggest a conspiracy their evidence would seem 
to be overwhelming. Whilst it would no doubt be in the interests of the prisoner 
that each case should be considered separately without the evidence on the 
others, we think that the interests of justice require that on each case the evidence 
on the others should be considered, and that even apart from the defence raised 
by him, the evidence would be admissible. falta 
In this case the matter can be put in another and very simple way ; the visi 
of the men to the prisoner’s house were either for a guilty or innocent sed cays ; 
that they all speak to the commission of the same class of acts upon them tends 
to show that in each case the visits were for the former and not the latter purpose. 
The same considerations would apply to a case where a man is charged ~ , 
ies of indecent offences against children, whether boys or girls ; that they a 
Beritain of the same sort of conduct shows that the interest the prisoner was 
| faking in them was not of a paternal or friendly nature but for the purpose of 
Bros wes vicht in thinking that the evidence was admissible, it is So that Se 
accused would not be prejudiced or embarrassed by reason of a pane ate 
being tried together, and‘there was no reason for the judge to direct t ei ah 
in considering whether a particular charge was proved, they were to shu 
ae ear ae eee eaesiplna We must now turn to four particular 
Beier The first is R. v. Cole (13) which was decided in Michaelmas Term, 
eran has never been reported, but it has frequently been cited in the text 
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books for the proposition that it is not allowable to show, on the trial “ tae 
indictment, that the prisoner has a general disposition to commit the same kin 
of offence as that for which he stands indicted; thus, in a prosecution for an 
infamous crime, an admission by.the prisoner, that he had committed such an 
offence at another time, and with another person, and that he had a tendency 
to such practices ought not to be received in evidence : see PHILLIPS ON EVIDENCE 
10th Edn., p. 508, RUSSELL ON CRIME, 9th Edn., p, 653, STEPHENS ON EVIDENCE, 
11th Edn., art 10. We have found a note of the case, however, 1n the judges note 
books on Crown cases. The note shows that Cole was tried on three indictments 
for sodomy on three boys. Each indictment was presumably tried separately. 
On the trial of Cole for sodomy on James Mefier, evidence was given by John 
Cathie, the father of another boy, that he arrested Cole and that on arrest Cole, 
in effect, admitted that he had committed sodomy with Cathie’s son and said 
that sodomy was his natural inclination. Cole was found guilty but the judges 
were of opinion that the conviction was wrong on account of receiving Cathie’s 
evidence. We in no way dissent from that decision, as, in accordance with the 
practice then prevailing, there were separate indictments in respect of each boy 
and the prisoner was being tried on one only. Even in 1810 the charges might 
have been included as three separate counts in the same indictment, but, being 
charges of felony, the prosecution would have been called on to elect on which 
they would proceed and so the counts would in effect become separated : see 
Castro v. R. (2). Hence the usual pracrice was to include only one felony in 
each indictment. Nowadays, however, the charges would, asa matter of course, 
be included in one indictment. Moreover, the law as to giving evidence of other 
offences was not developed in the year 1810. 

Only nine years later the judges met to consider R. v. Egerton (14). Egerton 
was indicted for robbery of a man of his coat by threatening to accuse the 
prosecutor of an unnatural offence. On the trial evidence was tendered that on 
the next evening Egerton made an attempt to obtain money from the prosecutor 
by similar threats. Holroyd, J., admitted the evidence on the ground of its 
being confirmatory of the truth of the prosecutor’s evidence as to the transactions 
of the former day, and as to the nature of those transactions. He reserved the 
case for the opinion of the judges, who held him to have been right. The two 
offences had specific features in common and the evidence would without hesita- 
tion be held admissible today. The fact that the admissibility was reserved 
for the opinion of the judges shows that the law was only then in process of 
development. In the Cole case (13), if the three counts had been tried together, 
there could have been no possible objection to the evidence of what Cole had said 
on his arrest. His admission that he had a natural inclination to sodomy would 
be clearly admissible. 

The second case is R. v. Ailes (15). There the indictments against Ailes 
contained three counts, two for indecent assault on a girl named Day, aged 10, 
and the third for indecent assault on another girl named Broomfield, aged 12. 
In all three cases it was alleged that Ailes committed the assault in a cinema 
where he was an attendant. The two counts in respect of the girl Day were 
tried together, separately from thei count in respect of the girl Broomfield. 
At the trial in respect of Day, the girl Broomfield was called to give evidence of 
the assault on her. The court, which consisted of Dartina, Rownatr and 
SHEARMAN, JJ. said (13 Cr. App. Rep. 173, at p. 173) : 


_+++the child Broomfield was called quite rightly, to show that Ailes was a man with 
distorted sexual passions and that he was addicted to such acts of indecency. 


The court were so clearly convinced of this that they did not grant Ailes leave to 
appeal. In addition, the court indicated that a better course would have been 
to have tried all three counts together. That case fully supports the views we 
have expressed earlier in this judgment, and is to be noticed because it places 
sy oe with young girls on the same footing as unnatural offences with men 
or boys. 

_,The third case is R. v. Bailey (16). In that case, Bailey was charged on an 
indictment containing nineteen counts, sixteen for indecent assaults on sixteen 
different boys and three for gross indecency with three of the boys. The case 
was tried before Rowxiarr, J. The charges were all tried together. On one 
of the counts no evidence at all was given as the boy was so frightened that he 
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could not give evidence, but this seems to have been overlooked at the trial. 
The jury returned a general verdict of guilty on all counts for indecent assault 
and acquitted on the charges of gross indecency. The Court of Criminal Appeal 
quashed the conviction on the ground that the verdict should have been taken 
separately on each count and that the general verdict could not in the circum- 
stances be upheld. Thus far the decision calls for no comment and does not 
affect the present discussion ; but the court in the course of its judgment said 
that if counsel for the defence had objected to the cases being tried together, the 
objection might have been upheld, and that the judge should have directed the 
jury not to supplement the evidence on any one charge by evidence on the other 
charges. We find ourselves unable to agree with those observations, which were 
plainly obiter. We think that Row.att, J., was in substance following R. v. 
Ailes (15) to which he had been a party. He tried the cases together and allowed 
the evidence on each count to be supplemented by evidence in the others. 
The only mistake he made was in directing the jury to consider the case as a 
whole because that led to the general verdict. Each count should have been 
_considered separately. Apparently R. v. Ailes (15) was not cited to the Court 

of Criminal Appeal in R. v. Bailey (16). If it had been, we doubt whether the 
observations would have been made. 

The fourth case is R. v. Southern (4). There the indictment against Southern 
contained two counts, one for gross indecency with a boy aged 13, on June 14, 
1929, and the other for indecent assault on a little girl aged 5, on Nov. 2, 1929. 
The charges were tried together, but the Court of Criminal Appeal thought that 
if an application for separate trials had been made, it would probably have 
been granted. Taxsor, J., said (22 Cr. App. Rep. 6, at p. 9): 

...they, [the offences] were not the same in law nor were they in fact connected 
except by the circumstances that the same man was accused of both. 


On that footing the case is in accord with the principles we have stated. Where 
an indictinent contains counts for indecent offences against both male and female 
persons, it would not ordinarily be right to try the counts together, but where 
the persons are assaulted are children, the mere fact that one is a small boy and 
the other a little girl would not in our opinion make it improper to try both cases 
together because the facts would indicate perverted lust on the part of the 
prisoner. If the court in Southern’s case (4) intended to go the length of saying 
that because one count related to a little boy and another to a little girl separate 
trials should have been granted, we are not disposed to follow the decision. 

In the result, we think that there is nothing in the authorities which compels 
us to hold in the present case that the counts should have been tried separately 
or that the jury should have been directed, when considering each charge, to 
disregard the evidence on the others. 

That disposes of the two main points argued by counsel for the appellant in 
this appeal. Two other points raised deal with corroboration. We do not think 
that the evidence of the men can be considered as corroborating one another, 
because each may be said to be an accomplice in the act to which he speaks and 
his evidence is to be viewed with caution; but the judge gave the jury ample 
warning as to acting on the evidence of an accomplice, and no objection can be 
taken to the summing up on that account. In some passages of the summing up, 
however, the judge did use expressions which seem to convey that it was for the 
jury to say whether there was corroboration or not. That, of course, is not the 
case. Itis for the judge to say whether a particular piece of evidence, if accepted, 
is capable of being corroboration, and then for the jury to act on it or not as they 
think right. No injustice has, however, been done on that account here, because 
there was ample corroboration on which the jury might act not only in the 
pots of vaseline found in the house of the accused, but also in the accused’s 


own evidence We see no reason for interfering with the verdict of the jury on 


that account. oe 
In the result, therefore, we are of opinion that this appeal should be dismissed. 
Appeal dismissed. a 
Schicitors : Registrar of the Court of Criminal Appeal (for the appellant) ; 


Solicitor (for the Crown). 
aay [Reported by R. Henpry Wuitr, Esq., Barrister-at-Law.] 
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Re CASSEL’S WILL TRUSTS, PUBLIC TRUSTEE 
v. A.M. ATTORNEY-GENERAL. 


[CHancery Drvision (Romer, J.), February 25, 26, March 15, 1946.] 


Estate Duty—Cesser of annuity—Annuity bequeathed by will—Annuity taannuitant 
and on her death to her daughters—How burden of duty to be borne—Finance 
Act, 1894 (c. 30), ss. 2 (1) (6), 7 (7), 8 (4), 9 (1), 14 (1). ae 

By his will, dated July 9, 1920, a testator gaye certain annuities including 
to J., an annuity of £5,000 and after her death or if she predeceased him 
then, from the date of his death, an annuity of £5,000 to her two daughters 
and to the survivor of them. The testator authorised his trustees to appro- 
priate, if necessary, a fund sufficient by its income to answer the several 
annuities given by his will or such of them as were for the time being payable, 
and he declared that, if the income of the appropriated fund should at the 
time of the appropriation be sufficient to satisfy the said annuities, such 
appropriation should be a complete satisfaction of the trusts to provide 
for such annuities (the annuities being charged on the capital and income 
of the appropriated fund). No fund was, -however, appropriated (except 
with regard to certain annuities payable in foreign currency) and the 
annuities were paid out of the income of the residuary estate. The testator 
died on Sept. 21, 1921, and J. died on June 11, 1944, leaving the two daughters 
mentioned in the will. Romer, J., decided (see p. 32, ante), that upon the 
death of J. estate duty became payable upon the capital value of the slice of 
the testator’s estate required to produce an annuity of £5,000 under the 
Finance Act, 1894, s. 2 (1) (6). The question now to be determined was 
how the burden of that duty should be borne. Three alternatives seemed 
possible and were argued (1) that the residuary estate of the testator should 
bear the whole burden of the duty without any contribution being made 
from any other source ; (2) that a rateable contribution to the burden should 
be made at the expense of all the annuities presently payable and of the 
future amounts when they became payable ; and (3) that some contribution 
should be made, but that it should be limited to the annuity which, by reason 
of J.’s death, now became payable to her daughters :— 

HELD: the estate duty which became payable in respect of the cesser 
of J.’s annuity ought to be paid out of the testator’s estate other than such 
part thereof as was required to secure the other subsisting annuities, includ- 
ing the £5,000 annuity which was now payable to J.’s daughters. 

[EDITORIAL NOTE. In this case no appropriation of funds to answer annuities 
had been made by the trustees, but in view of the size of the estate there was no difficulty 
in dividing the estate notionally into two parts, one of which would ensure 
payment of annuities, and the other would represent the residue. On cesser of one 
of the annuities a “slice” of the first fund sinks into residue without any benefit 
accruing to the remaining annuitants. Such annuitants, therefore, are held to be under no 
liability to contribute to the estate duty payable upon the capital sum so sinking. 

Re Palmer (4) is distinguishable, since there the annuity was payable solely out of the 

“settled residue’? which thus benefited by the cesser of the annuity. 


As TO THE FINANCE AcT, 1894, ss. 2 (1) (b), 7 (7), 8 (4), 9 (1), 14 (1), see HALSBURY’S 
STATUTES, Vol. 8, pp. 121, 130, 131, 134, 139.] 


Cases referred to : 


(1) Re Parker-Jervis, Salt v. Locker, [1898] 2 Ch. 643; 21 Digest 41, 267: 67 L. 
682; 79 L.T. 403. ! J gest 41, J.Ch. 


*(2) tr ea [1903] 2 Ch. 116; 21 Digest 27, 155; 72 L.J.Ch. 435; 88 


(3) Re Hicklin, Public Trustee v. Hoare, [1914] 2 Ch. 278; 21 Digest 28 
L.J.Ch. 740; 117 L.T. 403. ] : igest 28, 157; 86 


*(4) Re Palmer, Palmer v. Palmer, [1916] 2 Ch. 391; 21 Digest 35 : 
lis gate ge [ ] : igest 35, 220; 85 L.J.Ch. 


*(5) Re White, Skinner v. A.-G., {1939] 3 All E.R. 187; [1940] A.C Da 
108 L.J.Ch. 330: 161 L.T. 169. Pe ae 


(6) Harbin v. Masterman, [1896] 1 Ch. 351; 23 Digest 400, 4774; 65 L.J.Ch. 195; 
73 L.T. 591. oe 
ADJOURNED SUMMONS to determine how the burden of estate duty, payable 
on the death of annuitant in respect of an annuity given to her under the testator’s 
will, should be borne. Romer, J., had previously decided (see p. 32, ante) 
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where the facts and the relevant portions of the will are fully set out), that on 
the death of the annuitant, estate duty became payable upon the capital value 


of the slice of the testator’s estate required, to produce an annuity of that amount 
under the Finance Act, 1894, s. 2 (1) (b). 


Wufred Hunt for the trustees. 
Raymond Jennings, K.C., and M.J. Albery for Mrs. Joshua’s daughters. 
H. H. King for the other annuitants. 
G. R. Upjohn, K.C., and M. G. Hewins for the residuary legatees. 
Cur. adv. vult. 
Romer, J.: Having sufficiently stated most of the relevant facts relating 
to this summons in the judgment which I delivered on Question 1 (see p. 
32 ante), I need not refer to them again. On this question I decided 
that upon the death of Mrs. Joshua, who had enjoyed an annuity of £5,000 
under the will of the testator during her life, estate duty became payable upon 
the capital value of the slice of the testator’s estate required to produce an 
annuity of that amount under the Finance Act, 1894, s. 2 (1) (b). The question 
which I now have to determine is how the burden of that duty should be borne. 
Three alternative views seem possible and were argued before me. The first 
is that the residuary estate of the testator should bear the whole burden of the 
duty without any contribution being made from any other source. The second 
is that a rateable contribution to the burden should be made at the expense 
of all the annuities presently payable and of the future annuities when they 
become payable ; and the third is that some contribution should be made, but 
that it should be limited to the annuity which, by reason of Mrs. Joshua’s death, 
has now become payable to her two daughters. The question as to which of 
these alternatives provides the true answer 1s partly one of authority, but 
principally one of construction, both of the testator’s will and of the Finance 
4. re . 
an ie previous judgment I set out the bequest of the various annuities which 
the testator gave, some of which were immediate and some future. After 
sundry other devises and bequests, the testator disposed of the remainder of 
his estate in the following words : La 
i h all the real and personal estate whatsoever and wheresoever 
of ares ioe ich T chal et my death be possessed or entitled or which I shall at my death 
have a general power to appoint by will and which shall not by this ae) wi cae 
codicil hereto have been otherwise effectually disposed of unto and to t re 4 ne 
trustees upon the trusts and subject to the powers and provisions hereina ee ec set 
and contained concerning the same that is to say upon trust that agWedaly er 8 or 
sell call in collect and convert into money the said trust premises or such parts aoe 
as shall not consist of money [followed by the usual powers of | pe areas pa 
of retaining investments] and I direct that my trustees shall out of Dy nee ee. 
and the proceeds of such collection and conversion pay my Spa an. Be = nae ary 
expenses and debts and the legacies and annuities bequeathe “de ks uy mt ny. 
will or any codicil hereto (the annuities nevertheless to be Se ep pcr mane 
ES rancreter ede res our the pee pe be poe "all satiate duty and 
and also the Public Trustee’s | ees on the ca Lirica eater ree 
other death legacy or succession duties which ees Bese ihgneiea Dameron: vn 
3 haere 4 ee Le Reape pene ‘ ates ifts acl ements of my residuary 
ap nent a a pte rdeml Bieta car or “ee codicil hereto to the intent that the 
a. een ore ty ‘the coe oho at my death shall become ae 
ficially interested free of all such oe ee are to be borne by the capital of my 
iduary estate and shall be paid thereout. ; 
ee “ gubject thereto ”’ pe lore peace a nyo 2 Led rae Lies 
of sale and to divide such proceeds and any retain EA a neal 
j i the said trust premises © and some 
(all of which he described sometimes as Pesrves date: ithe 
4 i estate’) into eight equal parts, whic ; 
ort fo AT There fon followed an appropriation clause in the follow- 
eters j ‘me with a view to the due administration oF 
Ps ner ag rs aa Per ce deamad ecxvenieat so to do to appropriate and ee 
eee, ied of my estate or of the investments ieee the Nearer peal 
b the annual income thereof the shinies he nent ah te shudise' to the powers of 
oh espengh aber pan Pane tan itiantl herein contained and I declare that 
8a 
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ppropriated fund shall at the time of appropriation be 
annuities such appropriation shall be & complete satis- 
de for such annuities and that in case the income of the 
appropriated fund shall at any time and from any cause whatever prove insufficient 
for payment in full of the said annuities resort: may be had to the capital thereof 
respectively from time to time to make good such deficiency and the surplus income 
(if any) of the said fund from time to time remaining after payment of the said annuities 
shall be applicable as income of my residuary estate and I declare that as and when 
any of the said annuities shall cease a corresponding part of the appropriated fund 


shall sink into my residuary estate. 
As I stated in my former judgment, the trustees have never made any appro- 
priation to answer the annuities (except those payable in French and Swiss 
francs), but. have paid them out of the income of the general estate. I under- 
stand that all the annuities payable in francs have determined. 

T must now refer to the following provisions of the Finance Act, 1894: 


Sect. 2 (1) (6)—Property passing on the death of the deceased shall be deemed to 
include the property following that is to say: . . . (b) Property in which the: deceased 
or any other person had an interest ceasing on the death of the deceased, to the extent 
to which a benefit accrues or arises by the cesser of stich interest ; but exclusive of 
property the interest in which of the deceased or other person was only an interest 
as holder of an office, or recipient of the benefits of a charity, or as a corporation sole, 


I have already held that it was under this subsection that estate duty became 
leviable on Mrs. Joshua’s death in respect of her £5,000 life annuity. 


Sect. 7 (7)—The value of the benefit accruing or arising from the cesser of an interest 
ceasing on the death of the deceased shall (a) if the interest extended to the whole 
income of the property, be the principal value of that property ; and (b) if the interest 
extended to less than the whole income of the property, be the principal value of an 
addition to the property equal to the income to which the interest extended. Sect. 
8 (4)—Where property passes on the death of the deceased, and his executor is not 
accountable for the estate duty in respect of such property, every person to whom 
any property so passes for any beneficial interest in possession, and also, to the extent 
of the property actually received or disposed of by him, every trustee, guardian, com- 
mittee, or other person in whom any interest in the property so passing or the manage- 
ment thereof is at any time vested, and every person in whom the same is vested in 
possession by alienation or other derivative title shall be accountable for the estate 
duty on the property, and shall, within the time required by this Act or such later 
time as the Commissioners allow, deliver to the Commissioners and verify an account, 
to the best of his knowledge and belief, of the property : Provided that nothing in this 
section contained shall render a person accountable for duty who acts merely as agent 
or bailiff for another person in the management of property. Sect. 9 (1)—A rateable 
part of the estate duty on an estate, in proportion to the value of any property which 
does not pass to the executor as such, shall be a first charge on the property in respect 
of which duty is leviable, provided that the property shall not be so chargeable as 
against a bona fide purchaser thereof for valuable consideration without notice. Sect. 
14 (1)—In the.case of property which does not pass to the executor as such, an amount 
equal to the proper rateable part of the estate duty may be recovered by the person, 
who being authorised or required to pay the estate duty in respect of any property has 
paid such duty, from the person entitled to any sum charged on such property (whether 
as capital or as an annuity or otherwise), under a disposition not containing any 
express provision to the contrary. 


In the present case Mrs. Joshua had an interest in “‘ property ’’ which ceased 
upon her death and duty became payable as on the passing of property, but only 
to the extent to which a benefit accrued or arose by reason of the cesser of her 
interest. A benefit did in fact accrue inasmuch as the burden of the annuity 
was removed from the testator’s estate. As Mrs. Joshua’s interest did not 
extend to the whole income of the estate, the valuation of the benefit so accruing 
is, in the words of sect. 7 (7) (b), to be taken as ‘“‘ the principal value of an 
addition to the property equal to the income to which, the interest extended.” 
The obscurity of this provision has been commented upon judicially more than 
once, but under it there has been adopted what is familiarly known as the 

slice’ principle, and, in accordance with it, duty has become payable in the 
present case on a slice of the testator’s estate amounting to about £118,483. 

‘Counsel on behalf of those interested in residue, argued that by reason of 
sect. 14 (1) of ‘the 1894 Act the annuitants must make a contribution to this 
burden on the lines laid down in Re Parker-Jarvis, (1). Alternatively, he con- 
tended that such a contribution ought to be exacted in accordance with ordinary 


in case the income of the @ 
sufficient to satisfy the said 
faction of the trusts to provi 


Q 
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principles of equity. As to this alternative contention, I am unable to see that 
any principle of equity requires that an annuitant, who acquires no benefit 
from the death of a fellow annuitant, should have to contribute towards th: 
duties to which that death gives rise. It is said that the death of an annuitant 
enhances the security available to the surviving annuitants and that they 
obtain a benefit in that sense. Whilst that might be true in some cases and under 
some circumstances, the magnitude of the testator’s estate in the present case 
is such that I am unable to accord this element any more than theoretical 
recognition. In my judgment, the contention of the residuary legatees in so far 
as it is based purely upon the practice of equity, cannot be established and must 
succeed, if it is to succeed at all, upon the joint effect of the relevant sections 
of the Finance Act 1894, and the provisions of the testator’s Will. As to the 
latter, counsel says, and rightly, that if the Act requires contribution from the 
annuitants, there is nothing in the will to which they can point as freeing them 
from it, for the only duties which the testator has expressly thrown upon 
residue, in exoneration of the annuitants, are those which should at his death 
be “‘ ascertainable and payable ”’ as distinct from those payable in futuro, such 
as the duty which is now in question. There can be no doubt in general but that 
if a fund passes, or is deemed to pass, on a death but it does not pass to the 
executor of the deceased as such, the duty which becomes leviable by reason 
of the death has to be borne rateably by those who succeed to the fund. 
VauGHAN WILL1AMsS, L.J.,in Berry v. Gaukroger (2) said ([1903] 2 Ch. 116, at p. 
129): 

. . . in respect of such property the scheme of the Act is to tax, not the interest 
which ceased with the death, but the property out of which the interest was enjoyed. 
In cases where the fund passes for a beneficial interest in possession, those who 
succeed are subjected to a personal liability by sect. 8 (4) of the Act. In addition 
to this, however, the Revenue is safeguarded by the charging provisions of 
sect. 9 (1). The effect of this latter subsection is not, however, confined to 
creating a charge for the benefit of the Revenue, but extends also to apportioning 
the burden of the duty rateably among those who succeed to the property 
(Berry v. Gaukroger (2); Re Hicklin (3)). Counsel, whilst admitting that 
no property passed in the present case to the annuitants “‘for any beneficial 
interest in possession ’’ so as to attract the operation of sect. 8 (4) of the Act, 
argued that nevertheless a charge arises under sect. 9 (1). He did not contend 
that the duty is charged solely upon the notional slice of the estate which forms 
the measure of the duty payable and that that slice has passed to Mrs. Joshua’s 
children, for this view was not open to him having regard to the decision of the 
Court of Appeal in Re Palmer (4)—a case to which I will refer again—but he 
contended that the charge extended.to the whole of the general estate and 
should be borne rateably by all those (including the annuitants) who are bene- 
ficially interested in such estate. This, he said, is the result of sect. 9 (1), and 
sect. 14 (1) of the Act when applied to the circumstances of the present case. 
It seems to me that, in order for counsel’s argument to succeed, it is necessary 
for him to establish that the annuities are charged upon the property which has 
benefited from the cesser of the annuity, that is to say, the fund into which the 
notional slice, by reason of such cesser, has fallen and of which it now forms part. 

As to this, counsel pointed out that there has been no appropriation to answer 
the annuities from which he is seeking to levy contribution, which were and are 
accordingly payable out of the whole of the testator’s general estate, and it is 
that estate which has benefited by the cesser of Mrs. Joshua’s annuity. In that 
connection he referred to the opinion of Lorp RussELL or KILLOWEN in 
Skinner v. Attorney-General (5) ( [1940] A.C. 350, at p. 358) where he said : 

It appears to me to be beyond question that an annuitant, whose annuity is payable 
out of a testator’s estate and who is, therefore, interested in the whole estate, is neces- 
sarily also interested in all the parts which compose the whole ; and that her right to 
take proceedings (if necessary) to have the estate administered for the ane eae 
viding her annuity, is merely the right of enforcing or realising that interest which she 
has in the whole and its parts. 

This opinion was directed to answering the appellant’s contention in that om 
which was a revenue case, that the annuitant’s right was limited to a pene 
to have the estate administered and cannot, in my judgment, cin pe ui 
argument which counsel sought to base upon it. The reason why I come to 
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that conclusion is that, although undoubtedly annuitants such as those entitled 
under Sir Ernest Cassel’s will have an interest in the whole of the estate, until 
an appropriation has been made to answer them, the argument leaves ovt of 
account the relative rights and positions of the annuitants on the one hand 
and the residuary legatees on the other. Those interested in residue can take 
nothing until the annuitants are paid or provided for in full. On the other 
hand, the annuitants, once paid or satisfied, have no further interest in the 
rest’of the estate, however much it may subsequently be impoverished or enriched. 
In the present case no appropriation has ever been made in respect of the now 
subsisting annuities, and inasmuch as all of the shares in the testator’s residuary 
estate are settled and the whole of such estate is accordingly retained by the 
trustees, no such appropriation was necessary. Had such an appropriation 
as that authorised by the will been in fact effected, the annuitants would have 
thenceforward, become, for all practical purposes, isolated from residue and from 
those interested in residue; and in such case I can see no ground on which 
it could be suggested that the surviving annuitants could be rendered liable 
to make any contribution towards the duty which would become exigible on 
the death of one of their number. It would appear remarkable that the liability, 
or freedom from liability, of an annuitant should depend upon a mere incident 
of administration, on whether the trustees do or do not think it right to make 
an appropriation, either under the general law (as to which see Harbin v. Master- 
man (6) ), or under some express power contained in their testator’s will. In 
my judgment, the question does not so depend. In the present case, where the 
value of the estate far exceeds the amount required to satisfy all the annuities, 
there is no difficulty in notionally doing what an appropriation would have 
done in fact, namely, dividing the estate into two proportionate parts, one 
representing that which is required to ensure payment of the annuities, and the 
other representing the-testator’s residuary estate. On the death of an annuitant 
an amount equal to the appropriate “slice ” sinks from the first part into the 
second, and it is upon that. amount that duty is payable. If in such circum- 
stances the Revenue acquires a charge, under sect. 9 (1) of the 1894 Act, it is 
upon that part of the estate (namely residue) into which the slice falls, including 
the slice itself. No charge exists, in my judgment, on that proportion of the 
estate which is required to satisfy the annuities still outstanding. Similarly, 
and by parity of reasoning, the surviving annuitants are not persons who 
within the purview of sect. 14 (1) of the Act, are entitled to any sum charged 
‘(whether as capital or as an annuity or otherwise) on property in respect of 
which duty has become payable or been paid. The property, the passing of 
which has given rise to a claim for duty, is in effect the notional slice required 
to produce the annuity which has determined ; and,.in my judgment, the other 
annuities cannot be regarded as charged upon that slice either before or after 
teat or upon the fund into which it falls. 
must now consider more’ fully Re Palmer i 
referred. The headnote in that sens as follows : eT a a 
Testator, by his will made in 1910, bequeathed to t 
trust during the life of his wife to pay ithe income ay the pete chee fie 
time being be entitled as tenant for life or tenant in tail to the rents of his settled h : 
ditaments if his wife were then dead, and directed that after the death of hi if ‘sh 
said sum should fall into residue, and that all legacies thereinbefore Fade hi h 
might be given by any codicil should be handed over or paid free of all pies & a Sate 
ene a Se a ae eae a ne incorhe tax) to the several legatees ; and the lena 
Vv is settled hereditamen i i i 
wife during her life, and after her death eae eee his se a footie peli eee 
(in the events which happened) to his nephew B. for life, with remai dk ti ee 
B.’s children in strict settlement ; and the testator th b Biase Oe 
and personal estate to hi ore ye eae De ee 
P ‘ is trustees upon trust for sale and conversion, and out of th 
moneys so to arise to pay his funeral and testamentary expenses and | ina aa 
a peracid ub heme cr pe ee of all duties on any bequests choca eee 
ies or deductions for duti i i 
aaa ape to pay an annual ene? £3,000 Reprise ani SUE boat uel 
as tenant for life or in tai i i 
therein mentioned. ria tiated Reig * ee ate eee 19. peg ere 
the question how as between the beneficiaries under the ‘il h lor, in 191 ae 
on ee death of A. imposed since the testator’s death By itt a the pat tre 
1914, s. 14, ought to be borne ;—Held: (i) reversing the decision of YouNGER, 5 
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that the duty on the settled le i i 
: J gacy must be paid out of the 7 
the £25,000 and not out of the residue ; and (ii) apaeping 


YounceEr, J., that inasmuch as the annuity of £3,000 was chargeable upon the whole 


In addition to the facts as so stated, the report discloses also that by cl. 12 
of his will the testator bequeathed an annuity of £12,000 to his wife (who was the 
plaintiff in the proceedings) during her life, with power for his trustees to appro- 
priate part of his estate to provide for the payment thereof, and by cl. 22 (which 
was the residuary disposition) the testator directed his trustees to provide 
for the said annuity and to make sundry other payments out of his residuary 
estate and to hold the residue of such estate (which he described as the “ settled 
residue ’’) upon trust, inter alia, to pay the £3,000 annuity mentioned in the 
headnote. For present purposes I need not concern myself with the question 
of the £25,000 settled legacy, as the only relevant part of the decision, is that 
which related to the £3,000 annuity. Duty had been paid in respect of this 
annuity on the death of Ronald Poulton (described as ‘‘ A.” in the headnote), 
upon the footing that there had been a cesser of interest ; that is, it had been 
paid under sect. 2 (1) (b) of the 1894 Act, and the question argued before the 
Court. of Appeal was whether Ronald’s successor, who, on Ronald’s death, 
came into possession of a new annuity of the same amount, was bound to pay 
the whole interest on the amount required for the duty, or whether the liability 
should be apportioned rateably between him and those interested in the settled 
residue, subject to the said annuity. It was not suggested that the annuitants 
should be wholly exempt from contributing to the duty. The notional “ slice ” 
of the testator’s estate upon which duty was paid amounted to £75,000. This 
sum of £75,000 was, said Lorp Cozens-Harpy, M.R. ([1916] 2 Ch. 391, at 
p- 399): 


- + . @ purely fictitious sum, or a “notional sum.” The annuity was chargeable 
upon the whole residue, and not upon any particular £75,000. No charge can be given 
under sect. 9 upon a non-existing fund. It is the whole residue which has derived 
benefit from the cessation of the annuity, and the burthen upon the income of the 
residue must be apportioned on the footing of sect. 14, or in accordance with 
general principles which lead to the same result. In my opinion there is no justification 
for throwing the whole duty upon an imaginary £75,000, with the consequence that the 
annuitant would have to pay the full interest on the amount paid. The annuitant 
must bear his rateable proportion only, in accordance with KEKEwIcH, J.’s rule in 
Re Parker-Jervis (1). 


PICKFORD, L.J., said (ibid., at p.. 402): 


The notional sum only comes into existence to ascertain under sect. 2 (1) (b), and 
sect. 7 (7) (b), the amount to which the estate has benefited by the cesser of Ronald 
Poulton’s annuity, and it has no existence in fact as a separate fund, as is shown by 
its being called a notional sum. It cannot, therefore, be correct, in my opinion, as 
was argued by the respondents, that sect. 9 (1), charges the duty upon this notional 
sum of £75,000, with the result of making the annuitant bear the whole of the interest 
upon the amount paid. Sect. 9 is for the purpose of giving the Crown the benefit of @ 
first charge upon the property liable to pay the duty, and it cannot be applied to give 
a cherge only upon something which has no separate existence at all. The annuity 
was charged upon the whole estate, and the residue, the whole of which derives benefit 
from its cesser, must pay the duty, and it will be apportioned as described by the 
Master of the Rolls in accordance with Re Parker-Jervis (1). 


So far as material, NevILLE, J., expressed himself as follows (ibid., at p. 403) : 


. . . we must consider both sect. 2 (1) (b), and sect. 7 (7) (6), with the result, in my 
opinion, that the recipient of the annual sum will have to pay interest upon such @& 
gum as represents the proportion borne by the notional sum of £75,000 to the residuary 
estate of the testator. In my opinion sect. 9 (1), does not apply to the present case. 


It seems tO me that the principal element to be noted in that case, for present 
purposes, is that the “settled residue,’’ out of which the £3,000 annuity was 
payable, was a true residue; that is to say, the fund which remained after 
payment or due provision had been made out of the estate for all prior interests. 
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The income of this residue, when so ascertained, was split up so that part of it 
became payable to the annuitant whilst the rest of it, together with the corpus, 
was, to be dealt with for the benefit of ‘other persons. In these circumstances, 
it is not surprising that no argument was addressed to the court with a view 
to exonerating the annuitant altogether. He was in effect a co-proprietor 
of the settled residue. Another point to be 6bserved in the case is that appar- 
ently no suggestion was made that the testator’s widow should make any con- 
tribution to the duty in respect of her £12,000 annuity. I do not, however, 
stress this too much, because it is possible that the trustees had already made 
an appropriation to answer this annuity and thus segregated it for all purposes 
from the rest of the testator’s estate. j ss: 

In my judgment, the consideration which mainly distinguishes Re Palmer (4) 
from the case before me is that in Re Palmer (4) the new £3,000 annuity was 
payable solely out of the fund which benefited by the -esser of the old annuity, 
namely, the “settled residve.”” That is not, in my opinion, the position here. 
The property which was deemed to pass on Mrs. Joshua’s death was the notional 
sum which had produced her annuity. It cannot be, and was not suggested, 
that that sum, or any part of it, passed to the other annuitants “ for any bene- 
ficial interest in possession ”’ under sect. 8 (4) of the Act. On the other hand, 
it did so pass, in my judgment, to the residuary legatees; it sank into and 
formed thenceforward a part of the property settled upon them. On this view 
of the matter and apart from sect. 14 (1) no argument can be founded, adverse 
to the annuitants, on the charging provisions of sect. 9 (1). Can it be truly 
said, then, that the annuities are charged upon the residuary estate so as to 
bring the provisions of sect. 14. (1) into play ? The answer, for the reasons 
which I have previously indicated, is “No.” The annuities are charged on 
the general estate and there can be no residue until they have been provided for 
in full. As I have already said, the point could scarcely have been argued. had 
an appropriation been made to answer the annuities and had a true residue 
thus been established ; and the omission—I use the word in no derogatory 
sense—of the trustees to effect an appropriation in no sense prevents the recog- 
nition of an ascertainable annuity fund and an ascertainable residue. 

In my judgment, accordingly, the annuitants cannot be called upon to make 
any contribution towards the duty in question ; and in using the phrase “ the 
annuitants ”’ I intend to include Mrs. Joshua’s children. As previously indicated, 
it was argued alternatively on behalf of the residuary beneficiaries that these 
children at all events ought to contribute, in the same way that the successor 
- to Ronald Poulton had to contribute in Re Palmer (4). In my opinion, however, 
this is not so. The annuity bequeathed to Mrs. Joshua’s children is no more 
payable out of residue than was Mrs. Joshua’s own annuity. Their annuity, 
like hers, is payable out of the general estate and no residue can be said to exist 
until it has been provided for. So far as incidence of duty is concerned I cannot 
logically exempt the other annuities from contribution without exonerating 
this annuity as well. 

I would add in conclusion on the main question that, had I felt myself con- 
strained to adopt a view different from that which I have expressed, I should 
have done so with some regret. So far as I am aware, it has never been the 
practice to charge an annuitant with any part of the duty which becomes exigible 
by reason of the death of a fellow annuitant in such circumstances as exist in 
the present case. Were such a practice to become established, it is easy to imagine 
cases where great hardship might arise; for example, where a testator leaves 
as many perhaps as thirty or more annuities. Insuch cases, by the time the sur- 
viving annuitant had outlived all his fellows, there would be little left of his 
annuity, although he had never benefited to the smallest degree by the deaths 
of all or any of them. It is obvious, of course, that different considerations 
might arise in cases where, for example, funds set free by the death of an annuit- 
ant thenceforward enable the other annuities, previously abated, to be paid in 
full; but, beyond noting such difference, F need not enlarge upon it further. 

I will accordingly declare that the estate duty which became payable in respect 
ofthe cesser of Mrs. Joshua’s annuity ought to be paid out of the testator’s 
estate, other than such part thereof as is required to secure the other subsisting 
annuities, including the £5,000 annuity which is now payable to Mrs. Joshua’s 
daughters, 
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Declaration accordingly. 
Solicitors : Norton, Rose, Greenwell d& Co. (for the trustees) ; Lewi } 
. ; x £ Ss) ewis & L 
and Gisborne dé: Co. (for Mrs. Joshua’s daughters) ; Cooper, Bake, Fettes Roche 
and Wade (for the other annuitants) ; Vertue, Son & Churcher (for the residuar 
legatees). . 


[Reported by B. ASHKENAZI, EsqQ., Barrister-at-Law.] 





NETHERSOLE v. WITHERS (H.M. INSPECTOR OF TAXES) 


[Count or AppEaL (Lord Greene, M.R., Somervell and Cohen, L.JJ.) 
February 28, March 1, 4, 29, 1946.] , 

Income Tax—Capital or income—Isolated transaction—Grant of film and other 
rights in play for lump sum—Grant of licence for term of years— Whether 
related to ‘‘ royalty’ calculation—Whether casual profit of a revenue nature— 
Income Tax Act, 1918 (c. 40) Sched. D. Case VI. 

Under a written agreement entered into in 1897, the appellant acquired, 
from its author, the exclusive right to dramatise a novel, with the exclusive 
right to produce the play to be based on the novel and full power to dispose 
of all her rights in respect of it. All monies which she might receive in respect 
of the play by way of royalties or on sales (exclusive of receipts from 
performances under her management) were to be divided between the parties 
in equal shares. In 1914 the question of a film version arose, and an 
agreement was entered into between the author and the appellant under 
which the exclusive control of the film and cinematograph rights of both the 
novel and the play in all countries was to be in the hands of the author 
of the novel. One third of the gross amount received by the author for 
these rights was to be paid to the appellant. Pursuant to the terms of this 

_agreement, the widow of the author, in 1939, made an agreement with 
an American company under which she granted to the company for a period 
of ten years rights of a comprehensive nature including the sole and 
exclusive motion picture rights both in the story and in the play. The 
consideration for the assignment of these rights was £8,000, and, under 
the agreement of 1914, one third of this sum, v7z., £2,666 was paid to the 
appellant. The Special Commissioners found that the sum received by the 
appellant under the 1939 agreement was of a revenue nature, being paid 
to her and received by her on account of royalties, and such royalties, 
being income, were liable to assessment under the Income Tax Act, 1918, 
Sched. D. Case VI. The decision of the Commissioners was affirmed by the 
court below :— 

Hetp: (i) the agreement of 1939 operated as an assignment of the 
film rights of the play for a period of ten years for a lump sum which had 
no relation to any “royalty ” calculation and could not be regarded as a 
receipt on revenue account. 

(ii) in addition to the assignment the agreement operated as a partial 
realisation by the appellant of her capital asset, viz., the copyright of the 
play ; the rights assigned to the company, if exercised, could not fail to 
affect injuriously the value of her copyright, and any consideration referable 
to this could not, in any view, be anything but capital. 

(iii) even if there were, in this case, nothing more than a grant of 
a licence for a period of ten years the sum received would still be a capital 


receipt. 
(EDITORIAL NOTE. The claim of the Crown ‘to tax in this case is based on the 


H. assertion that the sum accruing to the taxpayer was received ‘‘ on account of royalties,” 


and was, therefore, liable to taxation as revenue.- The usual meaning of royalty, 
however, is a sum arrived at by reference to @ number of copies or performances, and 
the agreement under consideration contained no such calculation. The rights granted, 
also, were wider than would be covered by a licence to perform, or by a partial assign- 
ment of copyright, and the rights conferred would injuriously affect the value of the 
“ reversion ” in the copyright, in the same way 4s the publication value of the diaries 
was affected in Haig’s Trustees v. I.R. Comrs. (3). | The question whether a licensor 
is realising part of the capital value of his copyright is to be answered, not by reference 
to what the licencee in fact does under the licence, but by reference to the powers which 
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the licence confers upon him. In view of all these circumstances the court holds the 
ent to be capital and not revenue. 

kal To CASUAL be aeere or A REVENUE NATURE LIABLE TO ASSESSMENT UNDER THE 

Income Tax Act, 1918, Sched. D, Case VI, see HALSBURY, Hailsham Edn., Vol. 

17, pp. 205, 206, paras. 422, 423; and ror Cases, see DIGEST, Vol. 28, pp. 81, 82, 

Nos. 451-462.] 


Cases referred to : 
*(1) Beare v. Carter, [1940] 2 K.B. 187; Digest Supp.; 109 L.J.K.B. 701; 163 
; L.T. 269. 


*(2) Messager v. British Broadcasting Co., Ltd., [1929] A.C. 151; Digest Supp. ; 
98 L.J.K.B. 198; 140 L.T. 227. ; 

*(3) Haig’s (Earl) Trustees v. Inland Revenue Comrs., [1939] S.C. 676 ; Digest Supp. ; 
22 Tax Cas. 725. : : 

*(4) Constantinesco v. R. (1926), 42 T.L.R. 383; 28 Digest 19, 97; affd. (1927), ‘s 
T.L.R. 727; 11 Tax Cas. 730, H.L. 
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APPEAL by the taxpayer from an order of MACNAGHTEN, J., dated Nov. 15, 
1945. The facts are fully set out in the judgment of the court delivered by 
Lorp GREENE, M.R. 

Heyworth Talbot for the appellant. 

The Solicitor-General (Sir Frank Soskice, K.C.) and Reginald P. Hills for the 
respondent. 

Cur. adv. vult. 
Lorp GREENE, M.R. [delivering the judgment of the court]: Under a 
written agreement of June 15, 1897, the appellant acquired from the late 
Mr. Rudyard Kipling the exclusive right to dramatise his novel The Light 
that Failed, with the exclusive right to produce the play to be so based on the 
novel, and full power to dispose of all her rights in respect of it. All monies 
which she might receive in respect of the play by way of royalties or on sale 
(exclusive of receipts from performances under her management) were to be 
divided between the parties in equal shares. The case was conducted on the 
footing that the appellant was entitled to the copyright in the play which 
was duly written and produced. This copyright is, of course, distinct from the 
copyright in the novel itself which, subject to the rights acquired by the appellant 
under the agreement, remained vested in Mr. Kipling. In 1914 the question 
of a film version arose. In order to deal commercially with the film rights, 
it was obviously necessary to bring in both the copyright in the novel and the 
copyright in the play. Accordingly, an agreement was made between Mr. 
Kipling and the appellant under which “ the entire and exclusive control of the 
film and cinematograph rights of The Light that Failed both the book and the 
play in all countries’ was ‘‘to be in Mr. Kipling’s hands.” One third of 
the gross amount received by Mr. Kipling for these rights was to be paid to 
the appellant. This agreement, the terms of which are set out in a letter of 
June 10, 1914, from one Watt, who was Mr. Kipling’s agent, was, we think, 
no more than an agency agreement under which the appellant appointed Mr. 
Kipling her sole agent to deal with her rights in the play in conjunction with 
Mr. Kipling’s own rights in the novel. Pursuant to the terms of this agreement, 
Mrs. Kipling, the widow of Mr. Kipling, made an agreement dated June 27, 
1939, with an American company, Paramount Pictures Incorporated, under 
which she granted to the company for a period of ten years from Jan. 27, 1940, 
the sole and exclusive motion picture rights in both the story and the play 
together with certain other rights which we will refer to presently. The con- 
sideration for the assignment of these rights was the sum of £8,000. Under 
the agreement of 1914 one third of this sum, namely, £2,666, was paid to the 
appellant, and it is in respect of this sum that the present question has arisen. 
The Crown maintain that this receipt was of a revenue nature, while the appellant 
coritends that it was a capital receipt. 

One ground upon which the Crown endeavoured to base its claim has dis- 
appeared from the case as a result of the finding by the Special Commissioners 
that the appellant was not at the material time carrying on a profession or 
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vocation. The Special Commissioners, however, and on appeal from them 


MACNAGHTEN, J., held that the receipt was of a revenue nature and liable to 
assessment under Case VI of Sched. D. 

The case on behalf of the appellant is put in two ways. The 1939 agree- 
ment, it is said, must be regarded either as a sale outright for a lump sum of a 
slice, so to speak, of the appellant’s proprietary rights in the copyright of the 
play, or as the grant of a licence for a term of years for a capital sum not based 
on any calculation of a yearly or, periodic nature, but arrived at merely as 
representing the agreed value of a ten year licence. In either case, it is argued, 
the sum received is capital. 

The terms of the finding of the Special Commissioners are important. They 
found that the sum received by the appellant under the 1939 agreement was 
of a revenue nature being paid to her and received by her on account of royalties ; 
and that on the authority of the judgment of MacnacGHTEN, J., in Beare (H.M. 
Inspector of Taxes) v. Carter (1), such royalties, being income, are liable to assess- 
ment under Case VI of Sched. D. 

It was argued on behalf of the Crown that this was-a finding of fact which 
we are bound to accept. We cannot agree. The reason given by the Commis- 
sioners for holding that the sum received was of a revenue nature is that it was 
paid and received “‘ on account of royalties.”” A clue to the meaning which the 
Commissioners attached to the word “royalties” is to be found by referring 
to Beare v. Carter (1) to which they refer. 

The word “ royalty ” in connection with a literary or dramatic work is defined 
in the SHoRTER OxFORD ENGLISH DICTIONARY as: 


. @ payment made to an author, editor or composer for each copy of a book, 
piece of music, etc., or for the representation of a play. 


It is in the sense of so much per copy that the word “royalty ” is used in the 
Copyright Act, 1911, itself—see e.g., sects. 3 and 19 (3)—and this, in our opinion, 
is the ordinary meaning of the word. Asum paid “on account of royalties” would 
naturally mean one of two things—either (a) an advance against royalties to 
become payable in the future, or (b) asum agreed upon as covering or as estimated 
to cover a defined or estimated number of copies, in the case of a book, or per- 
formances, in the case of a musical or dramatic work. In Beare v. Carter (1) 
‘the word “royalties” is used in the sense above mentioned. That the word 
“‘ royalties” ordinarily means what we have said is apparent to anyone who 
takes the trouble to turn over the pages of such a text book as CoPINGER ON 
Copyricut. The use of the word to signify a percentage of box office receipts 
is to be found, for example, in the agreement dealt with in Messager v. British 
Broadcasting Co., Ltd. (2). If it is in either of the senses. above mentioned 
that the Commissioners use the phrase “ on account of royalties, there appears 
to us to be nothing whatever in the agreement, or 1n the evidence, to justify 
the finding. There is nothing to suggest that the sum of £8,000 was built up 
or arrived at on any such basis. If, on the other hand, the phrase as used by 
the Commissioners merely means that the sum was received in respect of the 
rights granted by the 1939 agreement, it, leads nowhere at all. A statement 
that because the sum was so received it was therefore of a revenue nature is & 
mere assertion, and in fact begs the very question which falls to be decided. 
We are of opinion, therefore, that there 1s nothing in the findings of the Com- 
missioners which prevents us from dealing at large with the whole oak 
We may add that the Special Commissioners appear to have taken nt A rase 
‘on account of royalties ”’ from a letter of June 20, 1944, from Watt, whic ee 
in evidence. In that letter he referred to an earlier agreement in pine wit 
Pathé Fréres. That agreement, said Watt, provided for a “ payment in 3 vance 
and on account of royalties.” From the account of the sums receive sh 
period of some five years under that agreement, 1t appears that it was on a royalty 
basis in the sense given above, 1.¢., either so much per Papa or a per- 
centage of receipts. It is not to be disputed that royalties in the above are 
are income. Nor, we think, can it be disputed that a sum built uP or ety 
at by reference to @ minimum or an estimated number of sd ly de ne or 
rformances of a work is also income. The present case is not of that na te 
Under the 1939 agreement the sum payable has no reference to, 8 eek ae 
with, any contemplated performances. All that appears 18 that the Americ 
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company was paying a lump sum for certain rights. It may or may not have 
contemplated an exercise of those rights. Equally it may merely have wanted 
to prevent others from obtaining them, or to preserve the value of films already 
made under one of the two earlier agreements between the parties. We do not 
know. The only guidance to be obtained for the purpose of answering the 
question before us appears to us to be afforded by the language of the agree- 
ment itself, and in particular the nature of the rights which, on the appellant’s 
behalf, was conferred by it upon the company. 

Under the Copyright Act, 1911, s. 5 (2), the owner of copyright may assign 


the right : 


. . . either wholly or partially and either generally or subject to limitations ... 
and either for the whole term of the copyright or for any part thereof . . . 


This, it is said, was what the appellant did in the present case. She owned 
the copyright in the play (so the argument ran), and she assigned that copy- 
right, in so far as was necessary, to give the rights granted to the company, 
and she did so, not for the whole term of her copyright, but for a part thereof. 
Accordingly, the transaction, it was said, was a sale by the appellant of a piece 
of property belonging to her for a lump sum which was not fixed by reference 
to periodic payments, or estimated periodic payments, in the shape of royalties, 
but was just a lump sum and nothing more. Such a lump sum could only be 
a capital receipt. 

The nature of the rights for which a sum is paid is, of course, a factor, and often 
the deciding factor, in considering whether the sum is of a revenue or of a capital 
nature. The rights here in question are of a comprehensive character, and 
comprise a great deal more than would be covered by a licence, or even by a 
partial assignment of the appellant’s copyright in the play. A short analysis 
will make this clear. For convenience we will use lettered paragraphs. By 
the second clause the seller ‘“‘ grants and assigns ”’ for a period of ten years : 


(a) the sole and exclusive motion picture rights for the whole world in the story 
and the play together with the sole and exclusive right, (6) to adapt and change the 
story and the play or the title and to combine them with any other works, (c) to repro- 
duce by cinematograph the story and the play both pictorially and audibly, (d) to exhibit 
by television or any other process of transmission known or to be devised hereafter 
(e) to copyright vend licence and exhibit such motion pictures, (f) by mechanical or 
electrical means to record and reproduce dialogue from the story and the play, to 
change such dialogue and interpolate other dialogue and to sell such records. : 


The greater part of the rights enumerated above no doubt form part of the 
appellant’s performing rights in the play. Two points, however, call for special 
attention. The rights to adapt the play, to combine it with other works, to 
interpolate dialogue, etc., go far beyond what an assignee or licensee of copy- 
right would be entitled to do. The granting ofrthem involves a surrender by 
the appellant of any rights she might have to complain, e.g., in an action for libel 
of damage done to her by presenting as a film version of her play something 
which might be a complete travesty of it, or a hotchpot of several works. It 
can scarcely be disputed that an extensive use of such rights by the company 
would injure, it may well be irretrievably, the reputation of the play, and thereby 
destroy, in whole or in part, the value of the appellant’s copyright. She thought 
it worth while to submit to this, but her doing so formed part (and no doubt 
vehi a part from the company’s point of view) of the consideration for the 

The other point arises under para. (e) above which confers o 
the right to the copyright in any motion picture it may make. Tt is ered ar as 
to decide whether ‘his conferred any right to exhibit such a picture after the 
expiration of the ten years. We will assume, for the purpose of this judgment 
that it gives no such right. | But, in any event, its ownership of the co aie ht 
in it would amount to a subtraction from the appellant’s own conieiah tana 

A similar point to that last mentioned arises under the third clause whereb 
thie company is granted the right to make and copyright synopses aes. 
aaeLieee eae of ae motion picture, provided they do not infringe 

rights of publication of the s i | 
Seca Mae smear tty e story or the play. It is, however, not easy to 
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Under the fourth clause : 


(a) the company is granted the right to broadcast the motion picture or excerpts 
by radio, (6) the seller is not to exercise or authorise others to exercise any broadcasting 
rights in the story or the play until 18 months after the first general release in the 
U.S.A. of the first motion picture made or 42 months from the date of the agreement 
whichever period first expires subject to a limited right to broadcast excerpts for the 
purpose of advertising a legitimate stage production. 


This clause, we think, operates as an assignment pro tanto of the appellant’s 
broadcasting rights in the play. 

By cl. 8 the consideration for the rights thereby granted and agreed to be 
granted is the sum of £8,000 payable on execution of the agreement. By cl. 9 
the agreement is to bind the parties their successors and assigns and the company 
is empowered to assign the rights granted either in whole or in part. 

In our opinion, the agreement operates as an assignment of what, for short, 
we will call the film rights of the play for a period of ten years. It cannot, 
we think, be construed as a mere licence, and, if we are right in this, the com- 
pany acquired the rights conferred by the Copyright Act, 1911, s. 5 (3). That 
subsection provides as follows : 


Where, under any partial assignment of copyright, the assignee becomes entitled 
to any right comprised in copyright, the assignee as respects the right so assigned, 
and the assignor as respects the rights not assigned, shall be treated for the purposes 
of this Act as the owner of the copyright and the provisions of this Act shall have 
effect accordingly. 


Besides being a partial assignment of the appellant’s copyright in the play, 
the agreement, as we have pointed out, confers on the company certain rights 
which fall altogether outside copyright. 

We will now consider the law to be applied to this subject-matter. We 
find it difficult to extract any clear principle from the decided cases, except 
that all relevant circumstances must be considered. which is not particularly 
helpful. One might perhaps have expected that where a piece of property, 
be it copyright or anything else, is turned to account in a way which leaves in 
the owner what we may call the reversion in the property so that upon the 
expiration of the rights conferred, whether they are to endure for a short or a 
long period, the property comes back to the owner intact, the sum paid as 
consideration for the grant of the rights, whether consisting of a lump sum 
or of periodical or royalty payments, should be regarded as of a revenue nature. 
We emphasise the word “intact ”—salva rei substantia, to use the expression 
adopted by Lorp FLemine in Trustees of Earl Haig v. C.I.R. (3) (22 Tax Cas. 
725, at p. 735)—-since, save in the special cases of wasting property, if the property 
is permanently diminished or injuriously affected, it means that the owner 
has to that extent realised part of the capital of his property as distinct from 
merely exploiting its income-producing character. 

A principle on some such lines as these would not, we think, be out of accord 
with the popular idea of the distinction between capital and income. But 
it is not, we think, open to this court to adopt it as in itself affording a sufficient 
test ; moreover we think that, on the facts of this case, even the adoption 
of such a test would not lead to a decision in favour of the Crown for a reason 
which we will explain later. Such a principle, if it had been the correct one, 
would by itself have afforded a simple answer in the Constantinesco case (4), 
where the inventor retained his patent. Although the fact that he retained 
it was regarded as a relevant consideration by the House of Lords, it was not, 
if we read the opinions correctly, regarded as sufficient. The decisive matter 
was, we think, that the compensation awarded was merely a lump sum payment 
in respect of a particular past user by the Crown on @ royalty basis. The fact 
that the sum was fixed ex post facto by the Royal Commission instead of by 
agreement, could not alter its character. In Mills v. Jones (5) an attempt was 
made to distinguish the Constantinesco case (4) on the ground that the award 
covered future as well as past user. The General Commissioners had held 
that the future user would be negligible, and on this ground the House of Lords 
held that the suggested distinction broke down. The case does not help us. 
We may refer to the judgment of Srr WILFRED GREENE, M.R., in C.I.R. v. 
British Salmson Aero Engines, Ltd. (6), for a discussion of these two cases. 
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But there is positive authority which makes it impossible to adopt so simple 
a principle. Even if in the present case there was nothing more than the grant 
of a licence for a period of ten years, the sum received by the appellant would, 
in our opinion, still be a capital receipt. We have already drawn attention 
to the fact that this sum had no relation whatever to any “ royalty ” calculation, 
and, this being so, we think that it cannot be regarded as a receipt on revenue 
account. The authorities are as follows: Desoutter Bros., Ltd. v. J. H. Hanger 
& Co., Ltd. (7), was a case of a five year licence for the use of a patent granted 
in consideration of a lump sum payment of £3,000. This sum had no reference 
to any particular contemplated production under the licence : it might have been 
large, or there might have been none at all. MacKrnnon, J., quoted with 
approval ( [1936] 1 All E.R. 535, at p. 536), the following passage from the 
judgment of Row.artt, J., in the Constantinesco case (4) (11 Tax Cas. 30, at 
p- 740): 

. . . Lhave not the least doubt that you may pay 4 lump capital sum in lieu of royalties, 


or to capitalise what is really a royalty, if you like to put it that way, for the use of # 


patent. Now has that been done? Mr. Montgomery put a case to me—an obvious 
case. Supposing, before the user, it is said: ‘‘ Now pay £25,000 ’—or whatever sum 
the parties agree to—‘‘ and use it as much as you like, for a definite time or for the 
whole length of the patent.” That will clearly be a lump sum. It would not be 
parting with the patent, because other people might use it, but it would be clearly a 
capital sum in my judgment. 


MacKinnon, J., whose decision, of course, is not binding upon this court, 
then said that the case before him was precisely that contemplated by Row att, 
J. It was not, he said, the case of an estimated sum after the patent had been 
used. We may add that it was not the case of an estimated sum before the patent 
had been used—it was a sum in gross having no reference to user, but paid 
merely for the purpose of acquiring the right to use as much or as little as the 
licensee might desire. : 

Commissioners of Inland Revenue v. British Salmson Aero Engines, Lid. (6) was a, 
decision of this court. There the agreement was for a ten year licence to use a 
patent. The consideration was a lump sum payment of £25,000 payable in 
three instalments, and a sum of £2,500 a year “‘as royalty.’’ It was held by 
this court, affirming Frntay, J., who upheld the decision of the Special Com- 
missioners, that the £25,000 was (but that the sums of £2,500 were not) a capital 
payment. This decision is a clear authority, so far as this court is concerned, 
that a lump sum payment received for the grant of a patent licence for a term 
of years may be a capital and not a revenue receipt ; whether or not it is so 
must depend on any particular facts which, in the particular case, may throw light 
upon its real character, including, of course, the terms of the agreement under 
which the licence is granted. If the lump sum is arrived at by reference to 
some anticipated quantum of user it will, we think, normally be income-in 
the hands of the recipient. If it is not, and if there is nothing else in the case 
which points to an income character, it must, in our opinion, be regarded as 
capital. This distinction is in some respects analogous to the familiar and 
perhaps equally fine distinction between payments of a purchase price by 
pe hese and payment of a purchase price by way of an annuity over a period 
of years. 

In the present case, whether the agreement operates, as we think, as an assign- 
ment or as a licence, the result is, in our opinion, the same. But, as we have 
indicated, there are other circumstances which in any event make it impossible 
to regard this sum as a revenue receipt. In addition to the assignment or licence, 
whichever it may be, the agreement operates as a partial realisation by the 
appellant of her capital asset, viz., the copyright in the play. She confers 
rights upon the company which, as we have pointed out, cannot, if exercised, 
fail to affect injuriously the value of her copyright. Any consideration refer- 
able to this could not, we think, in any view be anything but capital. It is 
obviously impossible to split the sum received, and the Crown cannot in any 
event point to any part of thas sum as being revenue. 

_ We find support for this view of the case in the decision of the Court of Session 
in Trustees of Earl Haig v. Commissioners of Inland Revenue (3) already referred 
to. There the trustees put the testator’s war diaries, the copyright in which 
belonged to them, at the disposal of a biographer who made full use of them 


A 
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in writing the biography. The profits to be derived from the sale of the biography 
were to be equally divided between the biographer and the trustees. It was 
held, reversing the decision of the Special Commissioners, that the sums.received 
by the trustees under this agreement were capital payments. There, of course, 
the copyright in the diaries remained in the trustees, subject only to the licence 
granted to the biographer to make use of them for the purposes of his book. 
But as the Lorp PRESIDENT (NORMAND) said (22 Tax Cas. 725, at p. 732) : 

The result of the transaction is that to a large extent the publication value of the 
diaries is exhausted, because the author has in fact made full use of the material so 
far as the public interest permitted, though it may be that in future years further 
use of the diaries may be practicable or permissible . . . In the actual case the asset 
itself—the publication rights—has been diminished. 


On p. 733 there is a passage which we find helpful on the general question in 
this case. It is as follows : ’ 

But then it was said that the finding that the receipts were remuneration for the 
use of and access to the diaries necessarily means that they were something more than 
the receipt of the capital value of the asset. There was some discussion of the word 
remuneration, and the Solicitor-General, I think rightly, accepted the view that it 
meant merely consideration. I do not know that much hangs on the choice between 
these two words, for it seems to me that to say that what the appellants got was remun- 
eration or consideration for the use of and access to the diaries is a colourless descrip- 
tion of what was done and does not in itself advance the contentions of either side. 
The argument for the Inland Revenue was that payment for the use of a thing is of the 
nature of rent or royalty or the like and cannot be merely the price of the thing. But 
that only brings the argument back to a discussion of the nature of the thing and of the 
use made of it. 

Lorp FLEMING said (ibid., at p. 735) : 

. . that the transaction . . . was not merely a use of the subject salva rei sub- 

stantia, but necessarily involved the realisation of a considerable part of its capital 
value. ; 
This conclusion was apparently based on the finding of the Commissioners 
that the biographer had made full use of the material contained in the diaries. 
We should have thought ourselves, with respect, that the question whether 
or not the trustees were realising part of the capital value of their copyright 
was to be answered, not by reference to what the licencee in fact did under the 
licence, but by reference to the powers which the licence conferred upon him, 
So here the appellant was being paid for, among other things, the right to cut 
her play to pieces and combine the story with other stories, a right which, 
whether it should be exercised or not, amounted to a right to diminish the 
he copyright in the play. => 
care ss ceva all the Ginmniniateritios of the case, and giving such weight 
to each of them as it appears to us to deserve, we have come to the conclusion 
that the appeal ought to be allowed. We should perhaps add that MACNAGHTEN, 
J., gave no reason for his opinion that the sum in question was of a revenue 
aaa, allowed with costs. Leave to appeal to the House of Lords. 

Solicitors : Laytons (for the appellant) ; Solicitor of Inland Revenue (for the 
ining [Reported by F. Gutrman, Esq., Barrister-at-Law.] 


Re QUESKEY, QUESKEY v. QUESKEY. 


cERY Division (Vaisey, J.), March 15, 1946.] ine: 
Longa arriage—Refusal of consent by justices—A ppeal—No jurisdiction in 
High Court to hear appeal—Marriage Act, 1823 (c. 76)—Guardianship of 
Infants Act, 1886 (c. 27)—Guardianship of Infants Act, 1925 (c. 45), ss. 
een br h riage, an infant 
i the refusal of her parents to consent to her mar ge, 

il ta ie elkingn for their consent, under the Guardianship of Infants 
Act 1925, s. 9 (1) (b). The justices, however, refused their consent and the 
infai De xd to the High Court :— 
pene here atae Staci Had no jurisdiction to ae wr ae ee 

os Call ision in the Guardianship of Infants Act, , for an 
Sel heat : Raion of justices on an application in respect of the marriage 
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of an infant. In respect of that matter, the Act of 1925 operated by way 
of amendment of the Marriage Act, 1823, and not by way of amendment 
of the Guardianship of Infants Act, 1886. The only provision of the 1925 
Act dealing with appeals (sect. 7 (3) ) related solely to matters in regard to 
which the 1925 Act operated by way of amendment of the Guardianship of 
Infants Act, 1886. i pee 
RIAL . The only right of appeal arising under the Guardianship 

EP bea ne sftehs by virtue of di emia Boek to the Guardianship of Infants Act» 

1886, in regard to other matters than marriage, and it is accordingly held that the 

decision of the magistrates in a question of consent to marriage 1s final. 

As To MARRIAGE or INFANTS, see HALSBURY, Hailsham Edn., Vol. 17, p. 597, 
para. 1283, note (g); and FOR Casgs, see DIGEST, pp. 55, 56, Nos. 353-365, and 
p- 57, Nos. 382-387. ] 

AppraL from an order of the justices for Kingston-upon-Hull, dated Jan- 
17, 1946, refusing their consent to the marriage of an infant, on an application 
made under the Guardianship of Infants Act, 1925, s. 9 (1) (6). A preliminary 
objection was taken that no appeal lay from the order of the justices. 

A. W. Stephenson for the appellant. : 

M. O’C. Stranders for the respondents. 


VaIsEy, J.: This case comes before me on an appeal from an order of the 
magistrates of Kingston-upon-Hull, who on Jan. 17 refused their consent to 
the marriage of the appellant, a young lady of some 18 years of age. Iam asked 
to reverse this decision on a variety of grounds, but the application is résisted on 
the preliminary ground that no appeal lies. 

The matter arises in this way. The Guardianship of Infants Act, 1925, is 
entitled : 

An Act to amend the law with respect to the guardianship, custody and marriage of 

infants. 
In respect of two of these matters, guardianship and custody, it operates by way 
of amendment of the Guardianship of Infants Act, 1886. But the Act of 1886 
did not in any way deal with the marriage of infants, a matter in respect of which 
provisions were contained in the Marriage Act, 1823, and in respect of that 
matter the Act of 1925 operates by way of amendment of the Act of 1823 and 
not by way of amendment of the Act of 1886. _ 

The Schedule to the 1925 Act is referred to in séct. 9 (1) of the Act, and con- 
tains a list of the persons whose consent to the marriage is required, and it 
empowers ‘‘ the court”? [by proviso (b) ] to give its consent to a marriage in 
cases where such persons have withheld it. Sect. 9 (4) defines ‘‘ the court ”’ 
as having the same meaning as in the Act of 1886 [as amended by the Act of 
1925], that is to say, either the High Court, or a county court, or a court of 
summary. jurisdiction. In the present case the application was made to the 
justices owing to the refusal of consent by the appellant’s parents. The only 
Ek aes in the Act of 1925 which deals with appeals is sect. 7 (3) which pro- 
vides : 

Where on an application to a court of summary jurisdiction under [the Act of 1886], 
as amended by this Act, the court makes or refuses to make an order, an appeal shall 
. . . lie to the High Court. 

The difficulty in the appellant’s way is that that from which she seeks to 
appeal is the making or refusal of an order, not on an application under the Act 
of 1886 as amended by the Act of 1925, but on an application under the Act 
of 1925 only. It seems to me plain that sect. 7 (3) relates solely to those matters 
of guardianship and custody to which both the Acts extend. This conclusion 
is confirmed by sect. 11 (2) of the Act of 1925 which says: 

_ This Act shall (except so far as it amends the law relating to the marriage of 
infants) be construed as one with the Guardianship of Infants Act, 1886... 

It does not appear that there has ever been any attempt to appeal from justices 
in such a case as the present one. I am satisfied that I have no jurisdiction 
to entertain this appeal, and I dismiss it with costs. 

g bpeat dismissed with costs. 

olicitors : Richard Witty & Co., Hull (for the appellant ; Miller 
Co., agents for Pearlman & Rosen, Hull Ve the oneness Pah ie 
[Reported by B. ASHKENAzI, Esq., Barrister-at-Law.] 
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EYRE v. JOHNSON. 
[Kine’s Bencu Division (Denning, J.), April 8, 1946.] 


Landlord and Tenant—Repair—Covenant to repair and yield up in repair— 
Whether breach excused by regulations prohibiting repair above certain cost 
without licence—Defence (General) Regulations, 1939, reg. 56a. 

J. became the tenant of certain premises in 1931 and, under the terms 
of the lease, he determined the tenancy in Dec., 1944. By the repairing 
covenants in the lease, J. had covenanted to keep the premises in repair 
during the term and to yield them up in repair at the end of the term. 
Throughout the tenancy very little had been done in the way of repair. 
Towards the end of 1944, after J. had given notice determining the tenancy, 
he applied under the Defence (General) Regulations, 1939, reg. 56a, for 
a licence to do the necessary repairs, but his application was refused, and 
in Dec., 1944, the premises were given up unrepaired. The landlord 
brought an action for damages for breach of covenant to repair. It was 
contended by J. that he was not hable in damages because, under reg. 56a, 
it was illegal for him to perform the covenant :— 

HELD : (i) on the facts of the case, the condition of non-repair at the end 
of the term was the result of a series of breaches of the covenant. to keep 
in repair. That J. was unable to obtain licences under the Defence (General) 
Regulations, 1939, reg. 564 to do the repairs necessary at the end of 1944 
was no defence to the landlord’s claim for damages for breach of covenant, 
because, if J. had duly performed his covenants to repair, such licences 
would not have been required. J. was, therefore, liable in damages for 
breach of covenant to repair. : 

(ii) illegality as to performance of one clause which did not amount to 
frustration of the contract did not necessarily absolve a covenantor from 

- paying damages. Assuming that circumstances beyond J.’s control had 
prevented his compliance with the covenant, he was nevertheless liable 
for damages, because the landlord had performed his part of the contract, 
J. had had the premises all the time, and had bound himself to do definite 
acts. 

Matthey v. Curling (2) applied. 


RIAL NOTE, It is decided here that the condition of non-repair was due to 
reales failure to keep in repair as required by his covenant, which he could have 
done before the building restrictions under the Defence Regulations made it impossible 
for him to carry out repairs. This, however, only affects one clause in the lease, and, 
notwithstanding the impossibility of legal performance, the tenant is still liable. in 


damages. 
As a IMPOSSIBILITY OF PERFORMANCE, see HALSBURY, Hailsham Edn., Vol. 7, 


: d 
. 208-210, paras. 292, 293, and pp. 218-220, paras. 297, 298, and Supplement ; an 
faa CASES, Ae DIGEST, Vol. 12, pp. 371, 372, Nos. 3087-3094, pp. 373-375, Nos. 
3099-3105. and p. 399, Nos. 3229-3231.] 

Cases referred to : ; | 

*(1) Baily v. De Crespigny (1869), L.R. 4 Q.B. 180; 12 Digest 373, 3099; 10 B. & 

S.1; 38 L.J.K.B. 98; 19 L.T. 681. i 

*(2) Matthey v. Curling, [1922] 2 A.C. 180; 12 Digest 399, 3231; 91 L.J.K.B. 593 ; 


127 L.T. 247. 


i for the tenant’s 
Action by a landlord against a tenant to recover damages 
breach of eNalant to repair and to yield up in repair. The facts are fully 
in the judgment. oe 
Soe WW Benes), KO. and B. L. A. O’ Malley for the plaintiff. 
H. G. Garland for the defendant. 


usc, J.: In this case the landlord claims damages for breaches of 
aceite repair. The defence is that performance of those ye etiaata penis 
illegal under the Defence (General) Regulations, 1939, reg. 56a. r Hee piper 
that in 1931 the landlord let premises, 7, Lowden Road, ae ve re af fe 
to the tenant for 21 years, reserving to the tenant the right to de wie ee 
seventh and fourteenth years. He duly did determine by pe a Pa CA 
the fourteenth year, so that the lease in fact came to an end in 3 ; 


The repairing covenants were a covenant to paint inside and outside at certain 
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specified times including, in particular, the last three months of the last year; 
there was a general covenant to keep in repair during the term, and also a 
covenant to yield up in repair at the end of the term. 

The facts, as I find them, are that since the outbreak of the war there has been 
very little done to these premises by way of repair. In fact, I am not sure 
that anything was ever-done to the premises. When the time came when the 
lease was going to be determined and notice was given, the question of repair 
was then considered by the tenant. There was at that time, the last six 
months of 1944, a regulation against’ doing repairs or decorations exceeding 
a certain amount without a licence, so he applied for licences to do the work. It 
is quite plain, on the correspondence, that his endeavours were unsuccessful. 
He did not obtain a licence to do the necessary work, with the result that he 
could not do it, and at Christmas, 1944, the premises were yielded up unrepaired. 
The landlord on that brings this action for damages. 

The point which is taken by the defendant is: ‘‘ It was illegal under the 
Defence (General) Regulations for me to perform the covenant, and, therefore, 
I could not perform it and I am not liable in damages.’ The first answer 
to that is that I think this condition of non-repair was really brought about 
by a series of breaches of the covenant to keep in repair. If the lessee had 
performed his covenants from 1939 to 1941 when there was no regulation on 
the matter, or even from 1941 to 1944 when there was a regulation but the limit 
was at first £500 and then £100, I do not think there would have been any 
difficulty in keeping these premises in proper repair and there would have been 
nothing to prevent him performing his covenant. He cannot rely as a defence 
a this action on a condition of things which his own breaches have brought 
about. 

That really is a sufficient answer to this defence, but I go further. It seems 
to me that, although illegality which completely forbids the performance of a 
contract may give rise to frustration, in some cases illegality as to the per- 
formance of one clause which does not amount to frustration in any sense of 
the word does not carry with it the necessary consequence that the party is 
absolved, from paying damages. Take this case. The landlord has performed 
all his part of the bargain. The tenant has had the premises all this time. 
The fact that it has become difficult, or even impossible, for the tenant 
to perform the covenant does not relieve him from the obligation of paying 
damages. Bailey v. De Crespigny (1) was cited to me on behalf of the tenant. 
When that case was considered by the House of Lords in Matthey v. Curling (2) 
Lorp BuckKMASTER said ( [1922] 2 A.C. 180, at p. 228) : . 


I find myself unable to think that this has any application to a 
: A ) t 
aes we & pe seed to pay rent or to deliver up the ean He ae pound cane 
o do these de acts, and it is no excuse that circumstances which h 
have happened and have prevented his compliance. eeprom 
In that case, the tenant was held liable on his repairi 

, pairing covenant although 
circumstances: which he could not control had happened and prevented his 
eres re that see even assuming circumstances beyond the tenant’s 
control which prevented his comphance, I am satisfied that it i 
to this action for damages. er i a 

I hold in favour of the landlord and I award in this acti 

s action th 

and I order the defendant to pay that amount with costs. “tenn ae 

Acai for the plaintiff for £670 and costs. 

olicitors : Lee & Pembertons (for the plaintiff) ; 

nda: p ); Sydney Redfern & Co. (for 


[Reported by P. J. Jounson, Esq., Barrister-at-Law.] 
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| EKER v. BECKER. 
{[Kiye’s Bencou Drvision (Charles, J.), April 8, 1946.] 


ae vate shape: ere a possession—Lease continuing until cessation 

: ; —<Actual day of cease fire order— ‘tainty— dati 

War-time Leases Act, 1944 (c. 34), 4 he ates oh athe ies 
wore pray clause in a lease provided that the lease should com- 
= a on June 3, 1941, and continue “until the cessation of the present 

7 sti — between Great Britain and Germany, meaning thereby the actual 

ay a the cease fire order and not the day whereon the peace terms are 
ee Se an action by the plaintiff for recovery of possession of the 

emised premises it was contended on behalf of the defendant that the 
tenancy came within the Validation of War-time Leases Act, 1944, or 
alternatively that it was void for uncertainty : 

_ HELp: the lease clearly defined what was meant by cessation of hostilities; 
it did not fall within the Validation of War-time Loases Act, 1944, nor 
was it void for uncertainty ; the plaintiff was, therefore, entitled to posses - 
sion on May 8, 1945, the actual day of the cease fire order. 

{EDITORIAL NOTE. This case is distinguishable from the circumstances in Lace v. 
Chandler (1), and from those contemplated by the validation of War-time Leases Act, 
by reason of the fact that the parties had defined the duration of the lease by an easily 
ascertainable fact, “‘ the actual day of the cease fire order,” which is not a vague period 
oh as the “ cessation of hostilities.” 

S TO VALIDATION OF WaR-TIME LEaseEs Act, 1944, s. 1 HALSBURY’S 
STATUTES, Vol. 37, p. 341.] oe se 
Case referred to: 

*(1) Lace v. Chandler, [1944] 1 All E.R. 305; [1944] 1 K.B. 368; 113 L.J.K.B. 
282; 170 L.T. 185. 


Action for the recovery of possession of demised premises. The facts are 
fully set out in the judgment. 

D. Weitzman for the plaintiff. 

W.J.M. Dennis (for H. G. Garland) for the defendant. 


CHAkLES, J.: In this case the plaintiff is claiming possession of premises 
under a lease which was granted upon June 3, 1941. It is a sub-lease between 
the plaintiff and the defendant, and the habendum clause is as follows : 

To hold the said demised premises unto the lessee, his executors administrators 
and assigns for a term commencing on the 3rd day of June, 1941, and continuing until 
the cessation of the present hostilities between Great Britain and Germany, meaning 
thereby the actual day of the cease fire order and not the day whereon peace terms 
are signed. 

It is said on behalf of the defendant, firstly, that that tenancy is void for 
uncertainty, and, secondly, if it be not void for uncertainty it is within the terms 
of the Validation of War-time Leases Act, 1944; and if it be within the terms 
of the Validation of War-time Leases Act, 1944, then there is assumed to be a 
ten years’ tenancy for certain subject to a month’s notice on either side. 

I have to consider whether that is a sound contention. It appears to me 
that it isnot. The plaintiff succeeds in this case for this reason : the Validation 
of War-time Leases Act, 1944, refers to terms like ‘ duration of the war ’”’ 
and “cessation of hostilities ’’—very vague terms, terms which are so vague 
that in Lace v. Chandler (1), which was the genesis of the Act to which I have 
referred, it was said that the lease was void, and so the Validation of War-time 
Leases Act was passed, saying (in effect) that where you get phrases such as 
“ duration of the war” and “ cessation of hostilities ’—perfectly vague terms 
of that sort—the lease shall be for ten years certain, subject to one month’s 
notice. But in this case one finds something quite different, and the Validation 
of War-time Leases Act in my view does not apply. The Validation of War- 
time Leases Act is very careful to define what, ‘‘ duration of the war’? means 
in relation to any agreement. It means a period which, upon the proper con- 
struction of the words used in the agreement, whatever they may be, ends 
with or within a specified time after one of the following events— the end of the 
war or of hostilities, that is all, leaving it so vague that the Act is bound, if 
necessary, to establish what leases in those terms really meant. 
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It is to be observed that in these cases the court by whom such an oe 
is construed may admit any evidence which in the opinion of a ee fee y 
throw light on the intention of the parties as to the meaning of the i “ ‘P pi 
sion, and every such agreement shall be construed accordingly oar ec 6 
requires or it is shown by admissible evidence that it should be otherwise oe 
strued. What was the intention of the parties ? The lease which was sign 
was very carefully drawn with the clear intention of avoiding end pave 
tainty which is now set up by the defence. It does not say ~ the cessa ie 
of the present hostilities ’’; it is careful not to stop there, and it goes = oO 
construe what “cessation of hostilities’? in this particular agreement does 
mean—*“‘ meaning thereby the actual day of the cease fire order and not the day 
whereon peace terms are signed.” It is very careful indeed to leave the matter 
not vague, but construed for the purpose of this agreement by the insertion 
of an actual day—‘‘ the actual day of the cease fire order.” That is a matter 
which is easily ascertainable. The cease fire order, it is admitted by the defen- 
dants, in accordance with a command letter from the War Office, was at 23.01 
hours Centra] European time on May 8, and that is confirmed by the announce- 
ment in Parliament, also accepted by the defendant, as shown in Hansard. 
That was a certain actual day, which construes that which had been too vague 
and held to be too vague—‘‘ the cessation of hostilities.” 

In my view, therefore, the Validation of War-time Leases Act, 1944, does not 
apply ; and examining, as I am entitled by that Act to examine, any evidence 
which exhibits the intention of the parties, there appears to me to be sufficient 
certainty to entitle me to say that the plaintiff is entitled to possession, under 
this lease which I am now considering, on May 8, 1945. That was properly 
acted upon by the plaintiff; possession was claimed ; possession has been 
refused, and the two points that have been set up are, (1) that it comes within 
the Validation of War-time Leases Act, 1944; (2) that if it does not come 
within that Act, it comes within Lace v. Chandler (1) and is void for uncertainty. 
In my view both those contentions fail, and there must be judgment for the 
plaintiff with costs. 

Judgment for the plaintiff with costs. 

Solicitors : H. Fishman & Co. (for the plaintiff); M. d& H. Shanson (for the 
defendant). 

[Reported by P. J. Jonson, EsqQ., Barrister-at-Law.] 


Re EARL OF CHICHESTER’S. WILL TRUSTS, PELHAM AND 
OTHERS v. COUNTESS OF CHICHESTER AND OTHERS 
(Caanozry Division (Evershed, J.), April 3, 4, 1946.] 


Powers—Special power over personalty—Power to appoint by deed or will—Whether 
special power exercisable by nuncupative will, made by soldier on active service 
and admitted to probate—Wills Act, 1837 (c. 26), ss. 9, 10, 11, 27—Wills 
(Soldiers and Sailors) Act, 1918 (c. 58), s. 3 (1). 

Wills—Soldier’s will—Note of oral instructions for will admitted to probate— 
Whether capable of exercising special power over personalty— Wills Act, 
1837 (c. 26), ss. 9, 10, 11, 27—Wills (Soldiers and Sailors) Act, 1918 (c. 58), 
8. 3 (1). 

Under the will of his father, Lord C. had special powers of appointment 
exercisable by deed or will over certain personalty, the powers being to 
jointure and raise portions. In Jan., 1944, when Lord (©. was a soldier 
on active service, he gave oral instructions to his solicitors in regard to a 
will. At that time he had a wife and one daughter and his wife was 
enceinte. In Feb., 1944, Lord C. was killed. Under the provisions of the 
Wills Act, 1837, s. 11, and the Wills (Soldiers and Sailors) Act, 1918, the 

, note made by the solicitor of Lord C.’s instructions was admitted to probate 
as Lord C.’s last will. The note stated that Lord C. wished to create a 
jointure of £1,000 in favour of his wife~ It also stated that Lord C. wished 
to provide for his daughter to the best of his ability, and that, whether 
there was a son or not, the residue was to be divided equally amongst his 
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im After Lord C.’s death, a son was born. The questions to be 
feat were (i) whether, upon the true construction of the Wills Act, 

3 , the grant of probate gave to the nuncupative will the capacity to 
exercise the special powers conferred on Lord C. by his father; (ii) if so 
whether, upon the true construction of the document admitted to probate the 
powers had been exercised. It was contended on behalf of Lord C.’s widow 
and daughter that the effect of the Wills Act, 1837, s. 11, properly con- 
strued, was to give a soldier power by nuncupative will not only to dispose 
of his own absolute personalty but also to exercise powers of appointment, 
whether general or special, over personal property. On behalf of Lord 
C.’s infant son, it was contended that sect. 11 did not apply to special 
powers and therefore, for a valid exercise of special powers by will,.sect. 10 
of the Act must be complied with :— 

HELD : (i) upon the true construction of the Wills Act, 1837, the proviso 
contained in sect. 11, enabling soldiers in actual military service to make 
wills of their personal estate without compliance with the requirements 
of sects. 9 and 10 of the Act covered not only their own absolute personal 
property, but personal property over which they had powers of appointment, 
whether special or general. Lord C.’s nuncupative will was, therefore, 
capable of exercising the special powers if its language was appropriate 
for that purpose. 

(ii) upon the true construction of Lord C.’s nuncupative will, he had 
exercised the power to jointure but had not exercised the power to raise 
portions. 


(EDITORIAL NOTE. It is held in this case that a special power of appointment may 
be validly exercised by a nuncupative will made by a soldier under sect. 11 of the 
Wills Act, 1837. EvrrsHEp, J., reviews the judgments in Re Wernher (3) and Godman 
v. Godman (4), and finds that no intention to make a fine distinction between general 
and special powers can be deduced from them. Sect. 3 of the Wills (Soldiers and Sailors) 
Act, 1918, so far from being in conflict with this, is in support of the views expressed 
by the judges respectively deciding Re Wernher (3) and Godman v. Godman (4). 
As To SoLpieRs’ Wits, see HALSBURY, Hailsham Edn., Vol. 14, pp. 198-201, 
paras. 325-328; and ror Casrs, see DIGEST, Vol. 39, pp. 333-339, Nos. 193-252.] 
Cases referred to: 
(1) Re Price, Tomlin v. Latter, [1900] 1 Ch. 442; 11 Digest 383, 615; 69 L.J.Ch. 
226 7402 LL. 79. 

(2) D’Huart v. Harkness (1865), 34 Beav. 324; 11 Digest 283, 611; 5 New Rep. 
440; 34 L.J.Ch. 311. 

(3) Re Wernher, Wernher v. Beit, [1918] 2 Ch. 82; 39 Digest 335, 222; 87 L.J.Ch. 
372; 118 L.T. 388; affg., [1918] 1 Ch. 339. 

(4) Godman v. Godman, [1920] P. 261; 39 Digest 337, 240; 89 L.J.P. 193; 123 
L.T. 274. 


ApJOURNED Summons to determine whether certain special powers of appoint- 
ment conferred on the eighth Earl of Chichester by the will of his father, the 
sixth Earl, had been exercised by a nuncupative will made by the eighth Earl 
and admitted to probate under the provisions of the Wills Act, 1837, s. 11, and 
the Wills (Soldiers and Sailors) Act, 1918. The facts are fully set out in the 
judgment. 

A. C. Nesbitt for the plaintiffs. 

D. L. Jenkins, K.C., and L. M. Jopling for the widow and daughter of the 
eighth Earl. 

J. Neville Gray, K.C., and A. L. Ungoed-Thomas for the ninth Earl (the 


eighth Earl’s infant son). 


EversHED, J.: By his will, dated June 16, 1908, the sixth Earl of Chichester 
settled his property which he called his Stanmer freeholds. The settlement 
followed the usual form and was astrict entailment and contained certain powers 
to jointure and to create portions exerciseable by his successors in title. It 
is not, I think, necessary to read the language of those powers. For present 
purposes, it is sufficient to state that the language employed was, in the case of 
the power to jointure, to this effect ; that subsequent holders of the title 
should have power, by deed or by will or codicil, to appoint for the remainder 
of the life of any surviving spouse @ yearly rentcharge issuing out of the Stanmer 
freeholds to an amount there stated. By a codicil dated May 29, 1923, the 
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sixth Earl recited that the Stanmer freeholds had become vested in hese ai 
company called the Chichester Estates, Ltd., and that the abd mid t paiprist 
which would pass under his will was not the freehold itself but the s pace rye’ 
company, which the sixth Earl declared should be treated as an pbb wcinint 
capital moneys arising out of the sale of the Stanmer freeholds. By this ¢ pipes 
he made applicable to the shares in the estates company the Laetitia tae g lied 
will, including the powers to jointure and raise portions which originally apple 
o the freehold. : 

: The sixth Earl died on Nov. 14, 1926. He was succeeded by his elder son, 
the seventh Earl, who, however, survived his father for the space of 7 days only. 
Thereupon the eighth Earl became the tenant for life under the will and hae 
and therefore became the person entitled to exercise the powers (to whic i 
have referred) under his father’s will and codicil. The eighth Earl unhappily 
lost his life in Feb., 1944, when serving in the Scots Guards. In Jan., 1944, 
when he was still a soldier on actual military service, he made what has been 
called a nuncupative will. The facts are that in Jan., 1944, he gave instructions 
for the making of a will, orally, to his solicitor, who recorded those instructions 
in brief form in a note. On July 25, 1945, probate was granted of that note 
which thereupon became treated as being the last will and testament of the 
eighth Earl of Chichester. Although the probate itself does not so state 
on the face of it, it is apparent from the order of the Probate Division of the 
High Court (and from an examination of the document itself, which bears 
neither the testator’s signature nor the signatures of any attesting witnesses) 
that the grant of probate was made in exercise of the privileges granted or pre- 
served to serving soldiers under the Wills Act, 1837, and the Wills (Soldiers 
and Sailors) Act, 1918. 

The questions raised on the summons are whether, having regard to the lan- 
guage of that nuncupative will, there has been any exercise by the eighth Earl 
of any of the powers conferred upon him as such by the sixth Earl, and those 
questions involve two points. The first is whether the grant of probate under 
the statutes I have mentioned gives to the document so proved the capacity 
having regard to the terms of the Wills Act, 1837; s. 10, to exercise such powers 
on the footing—and I must treat the matter thus—that the subject-matter 
of the powers was personalty. If the document had the capacity by statute to 
exercise those powers, there then remains the second point, a point of con- 
struction: did it in fact do so ? 
exercise those powers, there then remains the question of construction: did 
it in fact do so. 

The first point was put in an attractively simple form by counsel on behalf 
of the widow of the eighth Earl and his daughter, the persons who claim that 
both the power to jointure and the power to raise portions were effectively 
exercised by the eighth Earl. Counsel for the widow and the daughter put 
the case thus: the instrument creating the powers says that they may be 
exercised by will or by codicil, meaning thereby any document which is admitted 
to probate as such ; by virtue of the two statutes I have mentioned, the will of 
the eighth Earl was admitted to probate as a will and testament ; therefore it 
follows that the document so proved was capable of exercising the powers. I 
confers that, at first blush, that simple and attractive formulation of the argument 
is one which appeals to me and seems, indeed, to be common sense. Were it 
not for the nice argument which has been raised on behalf of the son of the 
eighth Earl, I think I should have been content to decide the matter on that 
point, treating the language of the sixth Earl’s will as meaning that these powers 
are exercisable by an instrument which has the quality of a will admitted to 
probate. 

_ But, in case I am wrong, I must consider carefully the objections to that 
simple solution which have been raised by counsel for the son. Those objections 
rest upon this, that if you examine the language of the Wills Act, 1837, you find 
’ that the power or privilege preserved to soldiers on actual military service, 

though it extends to a disposition of their own personal property, does not in 
terms extend to appointments over other persons’ personal property, and 
particularly appointments by special powers, and, therefore, that there is nothing 
in the enabli ng sect. 11 which qualifies, in the case of an English will, the necessity 
that an app ointment by will should comply with the strict terms of sect. 10 
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of the 1837 Act. Had the matter been realty, one would have been thrown 
upon sect. 3 of the Act of 1918. As I have said, I am assuming it is right to 
treat the property here in question as personal property. But, for reasons which 
will become apparent later, it will be useful, and I think proper, to make hereafter 
some reference also to sect. 3 of the 1918 Act. 

I must first refer to the material sections of the Wills Act, 1837. It is un- 
necessary for me to cite them in full but, for the purposes of this judgment, 
I note sects. 7, 9, 10 and 11. Sect. 7 provides : 

No will made by any person under the age of 21 years shall be valid. 

Sect. 9 lays down the formal requirements of a will, which are so well known 
that it is unnecessary to read them. Sect. 10 provides : 

No appointment made by will, in exercise of any power shall be valid, unless the same 
be executed in manner hereinbefore required [i.e., in accordance with sect. 9] 
Sect. 11 provides : 


. . that any soldier ...on actual military service ... may dispose of his 
personal estate as he might have done before the making of this Act. 

The burden of the argument of counsel for the son is this. Although (by 
virtue of sect. 27, in particular, of this same Act) property over which a person 
has a general power of appointment may properly be treated for practical purposes 
as his personal estate, that isnot true of property over which a person has a 
special power ; and, although sect. 11 is undoubtedly a proviso to sects. 9 and 
10, and perhaps also to sect. 7, there is nothing in sect. 11 which covers special 
powers of appointment, so that in the case of a special power of appointment, 
made by will, the obligation under sect. 10 remains, i.e., that it must, for validity, 
comply with all the formalities of sect. 9. It is said that the simple formulaton 
of the point by counsel for the widow and daughter ignores altogether the 
significance of the word “ appoint,” which means, where the appointment is to 
be by will, appointment by will or codicil made effective fo. that purpose, by 
compliance with sect. 10. 

The answers which counsel for the widow and daughter had made to that point 
are really two-fold. The first is really a re-assertion of his original solution. It 
is this, that the will being a valid will, having been admitted to probate, sect. 10 
need not be referred to: that, on the construction of the sixth Earl 8 will, all 
that was required for the document making the appointment was that it should 
be a valid will, viz., one admitted as such to probate. Alternatively, counsel 
for the widow and dau rputs his first answer thus, that sect. 10 is excluded 
because sect. 10 Bee aie to a will of an ordinary civilian Englishman. — ce 
the will is, for any purpose, taken out of the requirements of sect. 9, it is a # 
taken out of the requirements of sect. 10. On that part of his argument, hae 
for the widow and daughter places some reliance on cases in regard to wi * o 
personalty made by persons domiciled abroad ; he says that the effect oh oe 
cases is that the foreign will, although not complying with sect. 9, may a - 
mitted to probate, and if the will is so admitted, the will is then treate rn 
capable of exercising powers of appointment over personalty without seve ies 
to sect. 10, or without the necessity of having to comply with sect. oot - 
second answer of counsel for the widow and daughter to the dy ane ers 
is briefly this, that upon the true view of the Wills Act, 1837, s. 11, ae sah 

ill. properly so called, is as competent to exercise @ power of appoir ment, 
eee make i t t is to dispose of the soldier’s 
whether general or special, over personal property as 1 A wi Rie: 
own absolute personalty, on the ground that the phrase ih yaaa 
means really the personal sisal of ae he ee arypdayates ee nlp ee 

I will return to that presently, but 1 must nr Epos pagan tro 
submission made in regard to sect. 10, and particularly in dain i ey ses 
tion to this case of the cases of foreign wills which I ae sat pe waa 
doubt, I think, that (in the case of personalty) a ae 5 nee on en 
between a foreign will, which is, ex concessts, wholly outsi se e oat 

inc roper law to determine its validity is the law of omicil) and 
hich ne pained of English ys a athe! seca ae Sale iete 
free from the requirements of particular sections 0 : = Be OO oe cm taht ne 
of another section of that Act. That distinction is, ink, P eee ach pit 

ss, when one looks, for example, at Re Price (1) 
aa ee and daughter referred, it is of some importance to note that the 
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French will which was there in question, and which did not comply with the 
requirements of sects. 9 and 10, was, according to the evidence, an effective 
disposition by French law of the lady’s own property, but, as regards powers of 
appointment, it could not be said that by the law of France it was an effective 
instrument for that purpose, since the law of France does not recognise that 
type of disposition. The evidence stated that if a French court had to consider 
the effect of that will as regards the power of appointment, it would apply the 
English law. That statement of the evidence might well, so to speak, have 
brought sect. 10 again into operation, but Srrriine, J., in his judgment, did not 
treat that difficulty as affecting the competence of that lady’s French will to 
exercise a special power of appointment in regard to English personalty. 

STIRLING, J., quoted and approved a passage from LorpD RoMILLy’s judgment 
in D’Huart v. Harkness (2), which included the following passage (34 Beav, 
324, at p. 328) : 

When a person simply directs that a sum of money shall be held subject to @ power 

of appointment ky will, he does not mean any one particular form of will recognised 
by the law of this country, but any will which is entitled to probate here. A power 
to appoint by will, simply, may be executed by any will which according to the law 
of this country is valid, though it does not follow the forms of the statute. 
Counsel for the widow and daughter relied upon that passage, which is approved 
by Streurine, J., for the proposition that once the will is admitted to probate 
as a valid will, that is all that is required ; in other words, it really carries the 
matter back to his original formulation, that if the will is a valid will that is 
all that is required. Counsel for the widow and daughter relied upon thir case as 
authority for the proposition that once the will is admitted to probate, notwith- 
standing that it does not comply with sect. 9, you are, so to speak, out of the 
difficulty of sect. 10 quoad an appointment. He also referred to the sentence 
of Stirring, J., ( [1900] 1 Ch. 442, at p. 451) which was directly in point in the 
judgment in Re Price (1) : 

I fail to see why the provisions of sect. 10 of the Wills Act should apply to the will 
of Madame Forfillier any more than those of sect. 9. 

There is great force in that argument of counsel for the widow and daughter, 
but, for my part, I prefer to answer the objection of counsel for the son by reference 
to the second answer of counsel for the widow and daughter to which I have 
referred, viz., that properly construed, the effect of sect. 11 is to give a soldier 
power by nuncupative will, not only to dispose of his own absolute personal 
property, but also to exercise powers of appointment, general or special, over 
personal pioperty. I think that that emerges from the decisions of the Court 
of Appeal in Re Wernher (3) and Godman v. Godman (4). Since the matter is of 
some general importance, I think it may be of some assistance if I deal somewhat 
fully with this part of the case. 

_ In Re Wernher (3) the question was whether a serving soldier, who was also an 
infant, validly by nuncupative will exercised a general power of appointment 
over a substantial sum of personalty. When the case came before YOUNGER, J., 
the Act of 1918 had not been passed, and the judge felt considerable doubt 
whether. sect. 11 was a proviso to sect. 7, so as to enable a serving soldier, 
ou artless hice ae form of sect. 9 (or sects. 9 and 10) but also to make a 
: point was set at rest before the case came to the Court 

of Appeal because the Act of 1918 had then been passed, which provided, b 
sect. 1, that a soldier on active service could make a will as provided by socks iL, 
notwithstanding minority. The question therefore, as debated in the Court of 
Appeal, directly involved the point whether sect. I1 empowered a serving soldier 
by nuncupative will to exercise a general power of appointment. It is, of course 
fairly said, that that is not the question in this case, because here the uestion 
is one of the exercise of a special power. It is no doubt true to say that ne are 
observations in the Court of Appeal-to the effect that the distinction between 
& mans own personal property and personal property over which he has a 
general power of appointment is one of no substance, whereas there is, as counsel 
for the son says, a real gulf between property over which you have a general 
power of appointment and property over which ‘you have a special power of 
appointment. But, on the other hand, it seems to me equally true ‘that th 
judges in Re Wernher (3) considered the history of this section, and based shat 
selves, at least in part, upon the view that sect. 11 was designed to preserve a 
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privilege which had existed since before the Statute of Frauds, and that i 
: privilege which was not confined to disposing of a soldier’s a air siiiaing 
ut extended to any property over which he had a power of appointment 
aie gp general or special. It is, after all, true that property over which one 
a ts wg a ~ va A pau beens it becomes part of one’s estate if 
, strictly and pro l : 
eget darby y properly, for all purposes, described as one’s 
The leading judgment in the Court of Appeal was delivered by SwinFEN 
Eapy, L.J., who referred to the earlier history. That earlier history may be 
conveniently summarised thus, that, until the Statute of Frauds, it was competent 
to make a will of any property, real or personal, without any written form— 
indeed, orally. The requirements of the land law caused the passing of the relevant 
séctions of the Statute of Frauds, which made it necessary that wills, both 
devises of land and wills of personalty, should follow certain forms, but sect. 23 
of that Act provided that soldiers’ wills, as regards their ‘“‘ moveables, wages 
and personal estates,’’ might still be made as they had hitherto been made. 
At that point, Swinren Eapy, L.J., observed ( [1918] 2 Ch. 82, at p. 90): 
that the expression ‘‘ his moveables, wages, and personal estate ’’ was directed 
to the distinction between personalty and land, and was : 


. not directed to any distinction between the soldier’s own personal property 
and personal property over which he has a general power of appointment . . . 


The reference to ‘‘ general power ”’ there was in my view, because that was the 
point in the action. I say that because, in other parts of his judgment, SWINFEN 
Eapy, L.J., used the wider phrase ‘‘a power of appointment.” I refer, for 
example, to a passage at the end of his judgment, which is as follows ( [1918] 
2 Ch. 82, at p. 92): 


Again, if the contention of the appellants were correct, a soldier even of full age 
could not appoint personal property by an informal will. The Wills Act requires a 
will to be attested by two witnesses, und if the privileges, of soldiers are only preserved 
with regard to their own personal property, an appointment by a soldier by an una ttested 
will would fail, although the instrument creating the power only required an appoint- 
ment ‘“ by will”? and although an unattested will of a person domiciled abroad, and 
valid by the law of such person’s domicil, would have been in such a case an effective 
appointment. 


In the next short passage, in which SwInFEN Eapy, L.J., dealt with sect. 3 
of the Act of 1918, to which I shall refer presently, he said (ibid., at p. 92) : 


Again, the new Act by sect. 3 extends the power of soldiers to dispose of real estate 
either by devise or appointment, although under 21 years of age, where the disposition 
would have been valid if of personal estate. It would be strange if in such circumstances 
an infant soldier could not validly appoint personal estate over which he had a general 
power of appointment. 


Again, I think, the reference to “ general ”’ was used, because that was the parti- 
cular point which was raised by the case. 
Bankes, L.J., in his judgment used this phrase ( [1918] 2 Ch. 82, at p. 93): 


It seems to me that, by the use of the words “ will or codicil ” simply, he [i.e., the person 
creating the power of appointment] intended nothing further than that the donee 
of the power should be of testamentary capacity, and that he should exercise the power 
by @ testamentary instrument which complied with the requisites of the English law 
in reference to form and method of execution. 

Then, after dealing with the facts of the case, BaAnKzs, L.J., said (tbid., at 
p- 93): 

The argument for the appellants rests. entirely upon the point that sect. 11 uses the 
expression ‘“‘ his personal estate,’ and great emphasis is laid upon the word “‘ his ie 
and it is suggested that, when the section uses the expression “ his personal estate, 
it is intended to draw a distinction between personal estate which belonged to soldier 
testator and personal estate over which he had only a general power of. appointment. 
In my opinion that is not the true construction to be placed upon the section. It seems 
to me that the words “ his personal estate ” are there used without it being intended 
that any special significance should be attached to the word “ his ” and merely with the 
object of drawing & very necessary distinction between real estate and personal estate. 


He then stated the reasons for coming to that conclusion. 


The references in the judgment to a general power of appointment are, I 
think, clearly, to be attributed to the fact that that was the point in this action ; 
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there certainly was no intention to distinguish berween general powers of appoint- 
ment and special powers of appointment, and the reasoning in the judgment 
does not in my judgment depend upon the approximation of property over 
which a testator has a general power of appointment (as opposed to property 
over which he has only a special power) to the testator’s own absolute property. 
That is made clear also, I think, by a reference to the language of the third 
member of the court, NEVILLE, J., who said (ibid, at pp. 94, 95) : 


I think, however, that we may infer an intention on the part of the Legislature 
in that section to preserve the privileges cf soldiers upon active service against the 
disabilities imposed by the Wills Act, and I say so because I think that, if there had 
been any real intention to distinguish between the personal estate of @ soldier and the 
personal estate over which he had a power of appointment, there would inevitably 
have been found an express reference to such a distinction, and it would not have been 
leff to be inferred from the character of the words used in sect. 11. The distinction 
between personal estate which a man can bequeath and personal estate which he can 
appoint by will as he pleases is an extremely subtle one, and, although for certain 
purposes it is necessary to bear the distinction between the two in mind, for practical 
purposes it does not seem an unlikely use of words that both classes of property should 
be referred to as “ his personal estate.”” In the connection in which these words “‘ his 
personal estate ” are found in the Wills Act I think that they may well be construed 
as referring to both characters of property, both personal estate which &@ man may 
bequeath and personal estate which he may appoint, and I think that in giving that 
construction to the words used we are fulfilling the intention of the Legislature . . . 


Godman v. Godman (4) was a probate case which arose in these circum- 
stances. Before the Act of 1918 came into operation, a.soldier made a will 
which purported to appoint or deal with real and personal estate in such a way 
that they were necessarily involved together. Such a will was incompetent to 
dispose of real estate (sect. 3 of the 1918 Act not having then béen passed) 
and the question was whether the disposition had so involved personal with 
real estate that it could not be admitted to probate at all. On that point the 
Court of Appeal by a majority decided against the grant, but the significance 
of the case for present purposes is that the judges again considered the historical 
reasons for the material section of the Act of 1837, and, in my judgment, the 
observations which they make on that point are in line with what had been said 
in Re Wernher (3). 

Referring to the position before the passing of the Statute of Frauds, Lorp 
STERNDALE, M.R.., said ( [1920] P. 261, at p. 269) : 


The Wills Act, 1837, repealed the provisions of the Statute of Frauds as to nuncupative 
wills and required all wills to be in writing and attested with certain formalities men- 
tioned therein, but by sect. 11 continued the privileges previously granted to soldiers 
on actual military service. The effect of this legislation in my opinion is to leave the 
wills of soldiers subject to the same principles as those relating to all wills of personalty 
before the passing of the Statute of Frauds and the Wills Act. 


He then referred to the examination which Scrutton, L.J., had given to the 
earlier principles, and upon that all three members of the court were agreed. 
I therefore refer briefly to that part of the judgment of Scrurron, L.J. 
After referring to the Statute of Frauds, Scrutron, L.J., said (ibid., at p. 280) : 


A soldier, therefore, after the Act [i.e., the Statute of Frauds] (i) could not make a 
will as to land except in writing with three witnesses, (ii) could make a will as to personalty 
m writing without any particular formalities, none being then imposed on written 
wills, (iii) could still make an oral or nuncupstive will with sufficient witnesses disposing 
of personalty, but not of realty, free from the restrictions of the Statute of Frauds. 


Later, dealing with the Wills Act, Scrutrton, L.J., said (ibid., at p. 280): 


Wheh the Wills Act repealed the provisions of the Statute of Frauds as to nuncupative 
wills, and required all wills to be in writing attested with certain formalities, sect. 1] 
of the Wills Act still provided that any soldier being on actual military service might 
dispose of his personal estate as he might have done before the making of that Act. 
The soldier therefore remains at liberty to make an informal oral or written will of 
personalty, realty requiring the formalities of the Wills Act, 1837 and both are fre- 
quently described in the cases as “ nuncupative,” a term originally applied to oral 


wills only. 

_ IT have referred at some length to these judgments, and I venture to think 
it 1s reasonably clear that, whether or not that reasoning was essential on the 
facts of those cases, and although the question now before me differs from those 
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vertheless 
I regard those 
(based on the 


which were before the courts in the two cases I have mentioned. ne 
the observations cannot be regarded as merely obiter dicta. ree 
statements as authoritative views on the proper construction 
history of the matter) to be given to sect. 11, and I could not, even if I disagreed 
with them, which I do not, therefore express in this case a view which Gpdiuta 
really be in conflict with those statements, and, at best, would create an ex- 
ceedingly fine distinction between the exercise of special powers of appointment 
and the exercise of general powers of appointment—which I cannot think ein 
have been within the intention of the legislature. 

I therefore reach the conclusion on this part of the case that the proviso 
contained in sect. 11, enabling soldiers in actual military service to make wills of 
personal estate without compliance with the requirements of sect. 9 and 10 
covers not only their own absolute personal property, but personal property 
over which they have powers of appointment, whether special or general. 

As the matter has been mentioned, I would like to say in conclusion a word 
about sect. 3 of the Act of 1918. The language of subsect. (1) is this : 

A testamentary disposition of any real estate in England or Ireland made by a person 
to whom the Wills Act, 1837, s. 11, applies, and who dies after the passing of this Act 
shall, notwithstanding that the person making the disposition wes at the time of making 
it under 21 years of age or that the disposition has not been made in such manner or 
form as' wes at the passing of this Act required by law, be velid in any case where the 
person making the disposition was of such age and the disposition has been made in 
such manner and form that if the disposition had been @ disposition of personal estate 
made by such a person domiciled in England or Ireland it would have been valid. 


It was suggested that that was a very elaborate form of words if all that was 
intended was to enable soldiers to dispose of realty as of personalty : it would have 
been simpler to amend sect. 11. But that answer plainly will not do. Such 
an amendment of sect. 11 would have been quite ineffective since, prior to the 
Act of 1837, soldiers had no special privileges as regards making wills of land. 
I therefore reject, on that and other grounds, the suggestion that this form of 
words is specially designed to limit, so to speak, the testamentary disposition 
of realty so as only to cover real estate which belonged absolutely to the testator. 
I think the meaning of that section is quite plainly to enable a soldier to make 
a will disposing of real estate, whether the real estate is wholly and absolutely 
his, or whether it is the real estate of another of which he has the power to 
dispose by any power of appointment. 

If the argument of counsel for the son is right that would, of course, lead 
to the very strange result that a soldier would have power by nuncupative 
will to dispose of all kinds of property belonging to him or subject to powers of 
appointment vested in him, save only personal property in respect of which 
he had a special power of appointment. That is a conclusion at which the mind 
somewhat revolts, and it is a conclusion which I am happy to think is plainly in 
conflict with the view expressed by STIRLING, J., in the passage at the close 
of his judgment in Re Price (1). I regard sect. 3 of the 1918 Act as being in 
support of the view expressed by the judges in Re Wernher (3) and Godman 
v. Godman (4), with which I respectfully agree, and I think that sect. 11 was 
intended to enable a soldier by these informal wills, to dispose of personalty 
either belonging to him or over which he had any power of appointment, general 
or special. 

In these circumstances and for these reasons, I reach the conclusion that this 
informal will was capable of exercising powers to jointure and raise portions if 
its language was appropriate for that purpose. 

Upon the first matter, whether there was an exercise of the power to 
jointure, I confess I feel no difficulty, and, indeed, counsel for the son has not 
contested the submission by counsel for the widow. The notes of the will 
contain this phrase : 

He, Lord C. wants create jointure of £1,000 p.a. in favour of his wife, but this could 
only be £500 during his mother’s life as she [the mother] has £1,000 charged (maximum 
£1,500). 

Then, in the summary at the end, there is the phrase ; 


Jointure £1,000 to wife. . 
It would, I think, in a document of this character, be difficult to imagine any 
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stronger expression of an intention to exercise the power. I therefore come to 
the conclusion without any hesitation that this document records the eighth 
Earl’s intention to exercise the power to jointure to the full extent. 

Thon comes the question of the daughter in whose favour the power to raise 
portions runs. At the time when this document came into existence the eighth 
Earl had one daughter, then aged about 2 years. She is the second defendant, 
Lady Georgiana Jocelyn Pelham. His wife was enceinte at the time, and after 
her husband lost’ his life on service she gave birth to the defendant, John 
Nicholas ninth Earl of Chichester. At the time, therefore, when these instructions 
were given it was known that another child would be born, but of course the sex 
of that child was not known. The material parts of the document which are 
relied upon are two. After providing for this jointure in the way I have indicated, 
the will goes on : 

Out of parents’ marriage settlement moneys and late Earl’s residue and his free 
moneys he wishes his two sisters to have [certain annuities, end against that appears 
the words “‘ whether a son or not,” meaning whether he and his wife have e sonor do not.] 
The residue whether there is a son or not he wishes to go to his children equally his idea 
being that his daughter shall be provided for to the best of his ability. 

Then, after a reference to the son, if there was a son, inheriting Stanmer, the 


document goes on : 

Lord Chichester feels strongly that his two sisters and his daughters should as far 
as possible be provided for by him. 

Then at the end of the will, there is a summary : 

Residue equally amongst his children. 

Now, it is said that the expression of an intention that his daughters should be 
provided for to the best of Lord Chichester’s ability must be an oblique reference 
to the powers to raise portions because, on the footing that there was a son and 
daughter, that would be the best way of giving the maximum to the daughter 
It is a somewhat far-fetched argument, and I think it is fallacious. If he anid 
to do his best, according to his ability, for his daughters, he should have excluded 
the son altogether. The testator here is dealing with residue. He has disposed 
of the Stanmer estate, and one would have expected that if he was going to make 
any reference to the portions clause, he would have done it then, when he was 
dealing with the Stanmer estate, because that is the property in respect of which 
his power arises. It is, I think, to be noted that this was not a will drawn on the 
assumption that there would necessarily be no more children than the one 
the testator already had and the one about to be born, and it seems to me 
impossible to say that the provision that daughters should be provided for 
meant anything more than this: that Lord Chichester was expressing the point 
that, in the distribution of the estate generally, he did not want to give sons a 
preference over daughters—they were all to share equally. 

In order that there should be a valid exercise of the special power there must 
be, by necessary inference, either some reference to the power in respect of 
which it is operative, or at least something indicating an intention to ounce all 
possible powers. I think that, giving, as one must, the most liberal construction 
to this document, it is quite impossible to derive from those phrases any such 
intention. Indeed, as I have said, it seems to me that the intention Paar 
negatived by this phraseology, which is designed to provide equality betwe af 
sons and daughters—and that is quite a different thing from giving to this ie 
daughter the best she could get by exercising the power to raise ti Fa 
respect of the Stanmer estate. eee 

The result, therefore, is that I hold that the will did cercis 
to raise portions, but did, as I have said, exercise the Seeks aide Hees Pes 

Declaration accordingly. Costs to be taxed as between solicitor and client nd par 
out of the estate in due course of administration. tats Rae 

Solicitors : Markby, Stewart & Wadesons (for all parties). 


[Reported by B. AsHKENAazI, Esq., Barrister-at-Law.] 
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LIDDIATT v. GREAT WESTERN RAILWAY CO. 


erect Appeal (Scott, Tucker and Cohen, L.JJ., March 25, 26, April 9 


Railways and Canals—Railways—A ccommodation crossing—Duties of railway 
company—No obligation to employ watchman or keeper—Effect of propin- 
quily to level crossing—Railway Clauses Consolidation Act, 1845 (c. 29), 
s. 47. 

The respondent’s husband, as the agent of the respondent, was driving 
cattle across a private accommodation crossing over a single track of a 
branch line of the appellants’ railway, when one of them was knocked down 
by a goods train of the appellants which was travelling from west to east. The 
operation would normally take about fifteen minutes. The accommodation 
crossing was situated 160 yards to the east of a level crossing with the usual 
level crossing gates operated by an employee of the appellants. The gates 
at the accommodation crossing never obstructed the line but were placed 
some yards to the north and south of the line, opened outwards and were 
unlocked, opened and shut by hand. From the level crossing to the nearest 
signal box to the west was 1,030 yards, and to the distant signal 700 yards. 
The distant signal, which was not visible from the accommodation crossing, 
was operated by the level crossing keeper. One only of the accommodation 
crossing gates, viz., that on the south side, was visible from the level crossing. 
In an action for damages for negligence the county court judge held that 
the level crossing keeper was under an obligation not to open the level 
crossing gates and pull off the distant signal until she had taken care to 
ascertain that the accommodation crossing was free of traffic, not only in 
the sense that the track itself was unobstructed, but that there was no 
indication that the accommodation crossing was in use or likely shortly 
to be used. He found that the level crossing keeper was guilty of negligence 
in failing to observe that the south gate of the accommodation crossing 
was open; that cattle were collected on the track leading up to the gate 
and that two of them had got across to the north. The judge made the 
assumption, which was not challenged, that the appellants had given 
no instructions to the level crossing keeper to make sure that the accommo- 
dation crossing was free of traffic before she opened the level crossing gates. 
The appellants contended that they were under no obligation to give such 
instructions and relied on the Railway Clauses Consolidation Act, 1845, 
s. 47, which prescribed the duties of the level crossing keeper :— 

Hep: (1) the appellants were under no duty to place a watchman or 
keeper at the accommodation crossing, nor was there evidence that the 
crossing was so placed as to impose on the appellants the duty to take some 
greater precaution at this spot than was usual in the normal working of 
a railway. 

(ii) mere propinquity of the two crossings could not enlarge the obliga- 
tions of the appellants or extend the scope of the duties of the keeper 
at the level crossing. 

(iii) the appellants were under no obligation to instruct all signalmen, 
whose boxes were within sight of an accommodation crossing, that they 
must not give the signal to proceed to any train unless and until they had 
ascertained that there was nothing to indicate that such crossing was in 
use or about to be used. 


ITORIAL NOTE. ‘he duty of a railway company in respect of an accommoda- 
x engpe thera is, 23 expressed by Metxor, J., in Cliff v. Midland Ry. Co. (2), ‘‘ to do 
everything which is reasonably necessary to secure the safety of persons who have to 
cross the railway by means of the footway.” This is implied from the authority given 
by the legislature to construct a railway, and the duty cannot be extended to imply a 
duty to keep a wetch upon the persons using @n accommodation crossing, even. though 
the crossing is within sight of a level crossing having a keeper as required by the Railways 
Clauses Consolidation Act, 1845, s. 47. 
As To Duties or RAatLway COMPANIES IN CONNECTION WITH LEVEL CROSSINGS, 
seo HALSBURY, Hailsham Edn., Vol. 27, pp. 86-89, paras. 172-176; and FoR CaAsEs, 
gee DIGEST, Vol. 38, pp. 307-318, Nos. 322-366. ] 
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Cases referred to : ; 
(1) Ellis v. Great Western Ry. Co. (1874), L.R. 9 C.P. 551; 38 Digest 313, 351; 43 
; L.J.C.P. 304; 30 LT. 874. 
*(2) Cliff v. Midland Ry. Co. (1870), L.R. 5 Q.B. 258 ; 38 Digest, 313, 347 ; 22 L.T. 382. 
*(3) Stubley v. London & North Western Ry. Co. (1865), L.R. 1 Exch. 13; 38 Digest, 
$12, 945; 4H. & C. 83% 35 L.J-Ex. 3. 13.022 376; 


Appgat from an order of His Honour JupGE WETHERED made at Thornbury 
County Court, and dated Dec. 6, 1945. The facts are fully set out in the judg- 
ment of the court read by Tucker, L.J. 

Valentine Holmes, K.C., and Harold Paton for the appellants. 

W. Maitland Walker for the respondent. 


Cur. adv. vult. 


Tucker, L.J. [delivering the judgment of the court]: The plaintiff's 
husband as her agent was driving eight cattle across a private accommodation 
crossing over a single track of a branch line of the defendants’ railway near 
Severn Beach, in Gloucestershire, when one of them—an in-calf heifer—was 
knocked down and killed by a goods train of the defendants. The plaintiff 
claimed damages for negligence, which were agreed at £50 and the county court 
judge, having held that the loss of the heifer was due to the negligence of the 
defendants and having rejected an allegation of contributory negligence, entered 
judgment for the plaintiff for this sum with costs. 

The accommodation crossing is situate 160 yds. to the east of a level crossing 
known as Green Lane where a public carriageway crosses the line. At the level 
crossing there are gates which, when closed to railway: traffic, block the line 
and, when open to railway traffic, close the carriageway. They were operated 
at the material time by an employee of the defendants who had been employed 
as a crossing keeper for 22 years The gates at the accommodation crossing 
never obstruct the railway line, but are placed some yards to the north and 
south of the line and open outwards. They are unlocked and open and shut by 
hand. Post and rail fencing on both sides extends from the gates right up to 
the edge of the ballast forming a sort of droveway some 12 ft. in width. On the 
south side the droveway extended to the south of the gate. 

From the level crossing known as Green Lane to the Severn Beach signal 
box to the west is 1,030yds., and to the distant signal 700yds. The distant 
signal is not visible from the accommodation crossing. The train came from 
west to east. As no negligence was alleged against the driver of the train 
it is not necessary to set out the evidence or the judge’s findings as to speed, 
warning or the like. The plaintiff’s husband was a platelayer employed by the 
defendants and was helping his wife in his spare time. The operation of getting 
the eight beasts across the line from the time when he opened the gate on the 
north side of the line would occupy about a quarter of an hour. 

The crossing keeper also operated the distant signal which was necessitated 
by reason of the existence of the level crossing of the highway. . What she 
is required to do in her dual role of crossing keeper and signalman is well illus- 
trated by what took place on the occasion in question. She received a telephone 
call from the signal box at Severn Beach that a train was coming. She there- 
upon opened the level crossing gates for the oncoming train, locked them and 
pulled the distant signal off to indicate to the driver of the oncoming train that 
the gates were open and it was accordingly safe for him to proceed. She, no 
doubt, would not and should not have opened the gates until any traffic at her 
crossing had got safely across, nor should she have done so if she had observed 
any obstruction on the line. But it is said—and the judge has so held—that 
she was under a further obligation, namely, not to open the gates and pull off 
the distant signal until she had taken care to ascertain that the accommodation 
crossing, 160yds. distant to the east, was free of traffic, and by “‘ free of traffic ”’ 
it is clear frorn the judge’s findings that he does not mean merely that the track 
itself was unobstructed but that there was no indicetion that the accommodation 
crossing was in use or likely shortly to be used. The judge has found that one 
only of the accommodation crossing gates, namely, that on the south side, was 
visible from the level crossing and that the crossing keeper was guilty of negli- 
gence in failing to observe that this gate was open ; that cattle were collected 
on the track leading up to the gate, and that two of them had got across to the 
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north. The cattle collected on the track on the south would not, of course, 
have indicated any danger unless the gate had been open, and the evidence for 
the pleintiff was that they were in fact in that position before the gate was 
opened, so that the really vital matter was the open gate. In this connection 
it Is not without importance to observe that the judge has found that the gate 
on the north side was not visible to her. It was, therefore, always impossible 
for her to ascertain that the crossing was free of danger from the north side 
and she would have to judge solely from the position of the southern gate. 

The judge has made the assumption—the correctness of which is not challenged 
by the defendants—that the railway company had given no instructions to the 
crossing keeper to make sure the accommodation crossing was free of traffic 
before she opened the level crossing gates. The defendants contended that 
they were under no obligation to give her any such instructions. They say 
she was stationed at the level crossing pursuant to the Railways Clauses Con- 
solidation Act, 1845, s. 47, and her duties are as therein prescribed. Sect. 47 
reads as follows : 


Provision in cases where roads are crossed on 4 level.—If the railway cross any 
turnpike road or public carriage road on a level, the company shall erect and at all: 
times maintain good and sufficient gates across such road, on each side of the railway, 
where the same shall communicate therewith, and shall employ proper persons to 
open and shut such gates’; and such gates shall be kept constantly closed across such 
road on both sides of the railway, except during the time when horses, cattle, carts, 
or carriages passing along the same shall have to cross such railway ; and such gates 
shall be of such dimensions and so constructed as when closed to fence in the railway, 
and prevent cattle or horses passing along the road from entering upon the railway ; 
and the person entrusted with the care of such gates shall cause the same to be closed 
as soon as such horses, cattle, carts or carriages shall have passed through the same, 
under a penalty of forty shillings for every default therein: Provided always, that it 
shell be lawful for the Board of Trade, in any case in which they are satisfied that it will 
be more ccenducive to the public safety that the gates on any level crossing over any 
such rosd should be kept closed across the railwey, to order that such gates shall be 
kept so closed, instead of across the road, and in such case such gates shall be kept 
constantly closed across the railway, except when engines or carriages passing along 
the railway shall have occasion to cross such road, in the same manner and under the 
like penalty as above directed with respect to the gates being kept closed across the 
road. 


In addition to her duties as crossing keeper she was required to put the distant 
signal—which existed by reason of the level crossing—into the proper position 
after opening or shutting the gates. With regard to the line within her vision 
on each side of the crossing, it is contended her duty was no different from that 
of any other servant of the company who might in the course of his duty observe 
some obstruction likely to endanger traffic on the line. 

The nature of the duty owed by a railway company in connection with cross- 
ings has from time to time received consideration in the courts. It is to be 
remembered that railway companies operate under statutory powers, and, 
as was pointed out by Cocksurn, C.J., in Ellis y. Great Western Ry. (1) (L.R. 
9 C.P. 551, at p. 555) there is no analogy to be derived from ordinary road 
traffic cases. It has been generally accepted that the duty was correctly laid 
down by Mettor, J., and Luss, J., in Cliff v. Midland Ry. Co. (2). MELLoR, J., 
used these words (L.R. 5 Q.B. 258, at p. 261): 


. when Parliament authorises a company to construct @ railway end to work it, 
it is implied in that that the company are to work it in @ reasonably proper manner, 
in the usual way in which railways are worked ; and in crossing ®& footway on & level 
the company are bound, as to the mode of working their railway, @s to the rate of speed, 
and signalling or whistling, or other ordinary precautions in the working of e railway, 
to do everything which is reasonably necessary to secure the safety of persons who 
have to cross the railway by means of the footway. 


Lusu, J., while expressly agreeing with this general statement, said (ibid., 
at p. 264): 

I think that where the Legislature authorises a railway to cross & way, public or privete, 
upon @ level, and does not require from the company any preceution to avpid danger, 


i ine should take the risk 
the Legisleture intends that the persons who have to cross that line shoul he | 
incident to that state of things. But it may be, and I am inclined to think that it is, & 
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d principle that if the railway compeny, in the construction of the works so euthor- 
Saethavde thee eee of the intern tiie the Legislature has vested in them—do 
enything which prevents persons passing over the line from taking care of St ae 
end exposes them to greater peril than is ordinarily incident to a level repre 
company thereby impose upon themselves en obligation to take other than t . usua 
precautions for the protection of persons who have a right to pass there, and, as it were, 
to make up to the public for that which they have taken away from them. 


In that case the court were agreed that there had been misdirection by the 
trial judge. One of the misdirections alleged was that the omission to provide 
a gatekeeper at an accommodation crossing was left. to the jury as fit for their 
consideration as a possible ground for finding negligence. As to this MELLOorR, 
J., said (ibid., at p. 262) : 

With reference also to the gatekeeper, { am inclined to think the direction was wrong, 
Lusu, J., said (ibid., at p. 264) : 

Now, it seems to me that the company would have no obligation to do either the one 
thing or the other—no obligation to divert the road .. . or to employ e«nyone there 
to warn persons coming on the road, because no such obligation is imposed by the 
Legislature .. . 


It had been previously held in Stubley v. London & North Western Ry. Co. (3) 
that there is no general duty on railway companies to place watchmen at public 
footways crossing the railway on the level. 

In our view, the railway company was under no duty to place a watchman 
or keeper at the accommodation crossing, nor was there any evidence that the 
crossing was so placed as to impose upon the railway company the duty to take 
some greater precaution at this spot than is usual in the normal working of a 
railway. Why then should the persons using this accommodation crossing 
be entitled to expect any greater consideration than the users of any of the other 
thousands of accommodation crossings on railway lines throughout the country ? 
The only answer we can think of is that it happens to be situate 160 yds. from a 
level crossing where the line is crossed by a public carriageway and at which 
the company are under a statutory duty to provide a crossing keeper. We 
cannot see that the mere propinquity of the two crossings can enlarge the 
obligations of the company or extend the scope of the duties of the keeper 
at the level crossing. It appears to us that the duty which the county court 
judge has placed upon the company is tantamount to requiring them to instruct 
all signalmen, whose boxes are within sight of an accommodation crossing, 
that they must not give the signal to proceed to any train unless and until they 
have ascertained that there is nothing to indicate that such crossing is in use 
or about to be used. We are assuming a case where the whole of the accommo- 
dation crossing and both its gates are in view of the signalman, unlike the present 
where only one gate was visible. 

In our view, a railway company is under no such obligation and so to require 
would be a considerable extension of the duty laid down by MELtLor, J., in 
Cliff v. Midland Ry. Co. (2), which, it may be observed, concerned a public 
footpath in contrast to the private accommodation crossing in the present case 
where the duty can, at most, be no greater than at the former. 

We have not thought it necessary to refer to the question of contributory 
negligence. The plaintiff’s agent embarked upon an operation which would 
require a quarter of an hour to complete at a time when he knew a goods train 
might be expected, without ascertaining whether it had passed and relying only 
on the fact that the level crossing gates were closed when he began the operation. 
This would, we think, require careful consideration if there had been any evidence 
of negligence on the part of the company. As, in our view, there was no such 
evidence, the question does not arise. 

The appeal is allowed with costs. 

Appeal allowed with costs. 

Solicitors: M. H. B. Gilmour (for the appellants) ; Robbins, Olivey & Lake, 
agents for Salmon, Cumberland &: Evans, Bristol (for the respondent). 

[Reported by C. Sr.J. NICHOLSON, Esq., Barrister-at-Law.]} 
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Re LANE’S ESTATE, MEAGHER AND ANOTHER ». 
GOVERNORS AND GUARDIANS OF THE NATIONAL GALLERY 


OF IRELAND AND AUGUSTA RUTH HEAVEN. 
[CHanceRY Division (Roxburgh, J.), April 15, 1946.] 
Wills—Construction—Gift to sister of legacy “‘ for life use, to revert to estate if 

she does not remarry ’—Absolute gift to be implied on sister’s remarriage. 
By his will, the testator gave a legacy of £2,000 to his sister, a widow, 
“for life use,.to revert to estate if she does not remarry.’ The testator 
had not attempted to dispose in any other way of the beneficial interest 
in the legacy after his sister’s death. Some years after the testator’s death 
his sister remarried. The question to be determined was whether, on her 
remarriage, the sister was absolutely entitled to the legacy :— 
Hetp : upon the true construction of the will, on the sister’s remarriage 
there was, by implication, an absolute gift to her of the legacy. 
[EDITORIAL NOTE. This is a home-made will, and the strong probability, to use 
the expression in Wilkinson v. Adam ( (1813) 1 Ves. & B. 422), is that the testator 
intended the legatee to take something more than a life interest. The clause providing 
for reversion to his estate on death of the legatee unmarried would otherwise be un- 
necessary since it would so revert in any event. 
As To Girts By ImpLicaTion, see HALSBURY, Hailsham Edn., Vol. 34, pp. 427- 
433, paras. 473-481 ; and ror Casss, see DIGEST, Vol. 44, pp. 1250, 1251, Nos. 10777- 
‘10790, pp. 1258, 1259, Nos. 10864-10869. ] 
Cases referred to : ; 
*(1) Mellor v. Daintree (1886), 33 Ch.D. 198; 44 Digest 599, 4242; 56 L.J.Ch. 33; 
56-1.1.. L765. 
*(2) Re Redfern, Redfern v. Bryning (1877), 6 Ch.D. 133; 44 Digest 564, 3816; sub 
nom. Redfern v. Hall, 37 L.T. 241. 
*(3) Sweeting v. Prideaux (1876), 2 Ch.D. 413; 44 Digest 1258, 10864; 45 L.J.Ch. 
378; 34 L.T. 240. 
*(4) Ralph v. Carrick (1879), 11 Ch.D. 873; 44 Digest 1254, 10819; 48 L.J.Ch. 801 ; 
40 L.T. 505. 


Pertirion for payment out of court of a sum of £2,112 3} per cent. war stock, 
representing a legacy of £2,000 bequeathed under the will of Sir Hugh Percy 
Lane and lodged in court pursuant to an administration order made after the 
testator’s death. The facts and the relevant clause of the will are fully set 
out in the judgment. 

Wilfrid Hunt for the petitioner, Mrs. Heaven (the testator’s sirter). 

E. J. T. G. Bagshawe for the plaintiffs, trustees of the will. 

H. O. Danckwerts for the Governors and Guardians of the National Gallery 
of Ireland (the residuary legatees). ‘ 

Roxsuren, J.: This petition raises a short but by no means easy point 
of construction. The testator, Sir Hugh Percy Lane, while he reproved 
somebody else for not relying upon expert assistance, did not himself do so in 
the preparation of his will. He made his will on Oct. 11, 1913, and he died 
on May 7, 1915. After his death an administration order was made and in 
pursuance of that order a lodgment of £2,000 was made to the credit of the account 
in respect of £2,000 bequeathed to the testator’s sister, the defendant Ruth Shine, 
as she then was, with remainder over, free of legacy duty. That lodgment is 
now represented by a sum of £2,112 34 per cent. war stock, and this is a petition 
for payment out of court of that sum. rahege 

The testator’s sister, Ruth Shine, was at the date of his will and at the date 
of his death a widow, but on July 15, 1943, she remarried, and her name is now 
Augusta Ruth Heaven. The question which I have to determine is whether 
in the event of her remarriage, which has happened, she has under the will of 
the testator an absolute interest in the stock in court, or whether her interest 
is for life only. The actual words of the will are these : . 

I give and bequeath .. . to my sister Ruth Shine £2,000 for life use, to revert to 
estate if she does not remarry. If either of my brothers or sisters predecease me 
[there had been gifts also to brothers] without leaving children, the sums mentioned 
hall revert to my estate. 

; There is, I think, no doubt as to the law by which Tam guided. The difficulty, 
as usual, is its application to the particular will. I think that I can best stete 
the law by which I am myself guided, by referring to the judgment of Norra, 
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J., in Mellor v. Daintree (1). With regard to the will there before him, which 
was quite different from the present will, Norrx J., said (33 Ch.D. 198, at p. 205) : 
In my opinion, I can find in the will itself (not, of course, in so many words) enough 
to shew that that is the true meaning of the words which have been used. I decline 
altogether to decide the case on any mere conjecture of what the testator intended. 
It is unnecessary for me to refer to any authorities other than two which have been 
mentioned, 
He then mentioned some cases, and cited the following passage from Re Redfern 
(2), the observations being those of Bacon, V.-C. (6 Ch.D. 133, at pp. 137, 138) : 

I think that upon a reasonable construction of the words which the testator has 
used, the words which are suggested by the statement of claim ought to be read as if 
they were inserted in the will. If I were to do otherwise I should be going against 
the canon of construction, that I am to gather the meaning of the testator from the 
words in which he has expressed his meaning. I am not to be deterred by any accidental 
omission from putting the true significance on the will, and I am not to substitute 
what some blundering attorney’s clerk or law stationer has written in this will [that 
is not so in the case before me, because clearly the testator himself did this] and treat 
that blunder as if it was the intention of the testator. I do not hesitate in the slightest 
degree, therefore, to adopt the rule which HAtt, V.-C., expressed in Sweeting v. Prideaux 
(3), that the testator must necessarily have meant whet the mere letter of the will 
does not express. 

If I am to apply that doctrine to this will I must, of course, be satisfied that 
the implication which I make is : 

. not natural necessity, but so strong & probability of intention, that an inten- 
tion contrary to that which is imputed to the testator cannot be supposed. 
See HawkKIns on WILLS, 3rd Edn., p. 8 [citing Wilkinson v. Adam (1 Ves. & B.) ]. 
As counsel for the residuary legatees, in a very forcible argument, reminded 
me, I must not allow myself to be guided by conjecture. Counsel for the residuary 
legatees cited a passage from Hawkins ON WILLS, 3rd Edn., pp. 2, 3, which is 
a citation from the judgment of Corton, L.J. (11 Ch.D. 873, at p. 878), in 
Ralph v. Carrick (4) : 

Even very intelligent persons whose minds are not so trained are accustomed to jump 
at a conclusion as to what a person means by considering what they, under similar 
circumstances, think they would have done. That is conjecture only, and conjecture 
on an imperfect knowledge of the circumstances of the case, because the facts known 
to the testator may not all be before them, and the testator’s mind, as regards the atten- 
tion to be paid to the claims of the different parties dependent upon him, may not 
have been constituted as their minds are constituted, so that it cannot be concluded 
that he would have acted in the same way as they. 

As I have already said, the difficulty is to apply these doctrines to the particular 
will. Looking at this bequest, I am satisfied that the testator contemplated 
that Mrs. Shine would have something more than a life interest, because if she 
was to have only a life interest he would have seen that the whole beneficial 
interest after her death would fall into his estate unless he disposed of it other- 
wise, which he has not attempted to do. Therefore, when he says, “‘ to revert 
to estate if she does not remarry,’’ he must have contemplated that at her death 
she might have some interest beyond her life ; otherwise it would have reverted 
to his estate in any event. If once I arrive at that conclusion, which I do 
it seems to me that the necessary implication follows. If she is to have aie 
greater interest than a life interest, and the direction is merely that the sum 
in question is to revert to his estate if she does not remarry, it seems to me 
to follow by necessary implication that it is to be hers absolutely if she does 
remarry. I feel no doubt that if the testator had been asked that particular 

. - ‘‘ Of course.” Therefore, in my judgment 
PuMtine ddepven, who was Mrs. § ine, is, in the event which has happened namel 
A pay remarriage, absolutely entitled to the stock in question. vf 

PIBY ration accordingly. Costs of the plaintiffs and the defendant Mrs. Heaven 

Gi dake taxed and paid out of the fund in court. The defendants, the Governors and 
A of tans of the National Gallery of Ireland, to pay their own costs. 

‘SRitors: Bird & Bird (fof the plaintiffs and the testator’s sister); J. H. 


PriMalner d& Son (fer the resj legatees). 
Nationa! ie Wr Q) ported by B. ASHKENAZI, Esq., Barrister-at-Law.] 
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